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Hon. MOSES HALLETT, District Judge, Colorado Denver, Colo. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



GABLEMAN v. PEORIA, D. & E. KY. CO. et al. ' 

(Circuit Cîourt of Appeals, Seventli Circuit. March 22, 1900J 

No. 646. 

Rbmoval of Causes — Fédéral Question — Action against Fédéral Rbceivkr. 
An action in a state court against thé recelver of a railroad to recover 
damages for a personal injury resulting from alleged négligence in tlie 
opération of ttie road is not removable, as a case arising under the constitu- 
tion or laws of tlie United States, solely on the ground that the receiver 
was appointed by a fédéral court. The liability which is the subject-matter 
of the action is one arising under gênerai law or state statute, and not 
dépendent on the constitution or any law of the United States; and the 
appointment of the receiver was, moreover, made under gênerai equity 
powers common to ail courts of chancery." 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

W. A. Cullop, for plaintifif in error. 
W. S. Horton, for défendants in error. 

Before WOODS, JENEINS, and GROSSCUP, Circuit Judges. 

GROSSODP, Circuit Judge. This action was brought originally 
in the superior court for Vanderburg County, in the State of Indiana, 
by the plaintiff in error, a citizen of Indiana, against the défendants 
in error, to recover damages for personal injuries said to hâve been 
sustained by the plaintiiî in error through the négligence of the de- 
fendants in error in the opération of a railway train, and the failure to 
properly operate the gâtes at a railway crossing. The défendant rail- 
way Company is a corporation organized under the laws of the State 
of Indiana, and the défendant George Colvin is a citizen of Indiana. 
The défendant Edward 0. Hopkins was, at the time the injuries were 
received, and the suit was commenced, receiver of the défendant rail- 

1 Rehearing granted and questions certified to the suprême court of the 
United States. 

2 As to jurisdiction of cases involvSng fédéral questions, see notes to Bailey 
y. Mosher, 11 C. C. A. 308, and Montana Ore-Purchasing Co. v. Boston & M. C. 
0, & S. Min. Co., 35 O. 0. A, 7. 
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way Company, by appointaient of the United States Circuit Court for 
the Southern district of Illinois, and was, ât the time of the injuries, in 
sole control and management of the railway company; having an 
office in Vanderburg County, in the State of Indiana. The record 
does not disclose his place of résidence as an individual. In due time 
after the commencement of the suit the défendant, Edward O. Hop- 
kinfi, receiver, on his sole pétition, removed the cause into the Circuit 
Court for the District of Indi_ana, upon the ground that it was a case 
arising under the Constitution and laws of the United States. A mo- 
tion to remand was entered by the plaintifif in error, and overruled 
by the Circuit Court for ttie District of Indiana (82 Fed. 790); and at 
the trial, subsequently, a verdict was, by direction of the court, re- 
turned for the défendants in error. 

The plaintiff in error challenges the jurisdiction of the Circuit Court 
for the District of Indiana, and the inquiry thus raised lies at the 
threshold of this case. 

The receiver is not appointed under any law or provision of the 
Constitution of the United States peculiarly relating to a receiver. 
His appolntment arises from the gênerai equity powers of the United 
States Courts, in common with other courts exercising chancery juris- 
diction, to appoint receivers in given cases. If an action against him, 
such as the one under considération, can be said to arise under the 
Constitution and laws of the United States, it is simply because the 
court making the order of appointment is itself organized under the 
laws and the Constitution of the United States. In the earliest case 
(Osborn v. Bank, 9 Wheat. 738, 6 L. Ed. 204), construing the language 
of the constitution relating to cases arising under the Constitution 
and laws ôf the United States, Chief Justice Marshall says: 

"We think, then, ttiat, when a question to whieh the judicial power of the 
Union is extended hj the constitution forma an ingrédient of the original cause, 
It is in the power of congress to give the circuit courts jurisdiction of that cause, 
although other questions of fact or of law may be involved in it. * * * 
The case of the banlc is, we thlnk, a very strong case of thls description. The 
charter of incorporation not only créâtes It, but gives it every faculty whlch 
it possesses. The power to acquire rights of any description, to transact 
business of any description, to make contracts of any description, to sue on 
those contracts, is given and measured by its charter, and that charter is a 
law of the United Stat«s. Thls belng can acquire no right, make no contract, 
bring no suit, whlch is not authorized by a law of the United States. It is 
not only itself the mère créature of a law, but ail Its actions and ail its 
rights are dépendent on the same law. Can a belng thus constituted hâve a 
case whlch does not arise literally, as well as substantially, under the law? 
Take the case of a contract, whlch is put as the strongest against the bank. 
When a bank sues, the flrst Question whlch présents Itself, and whlch lies at 
the foundation of the cause, is, bas this légal entlty a right to sue? Has it 
a right fo corne, not Into thls court partlcularly, but into any court? ïhis 
dépends .jn a law of the United States. The next question is, has thls belng 
a right to make this particular contract? If this question be decided in the 
négative, the cause is determlned against the plaintifC; and this question, too, 
dépends entlrely on a law of the United States. Thèse are Important questions, 
and they exlst In every possible case. The right to sue, if decided once, is 
decided forever; but the power of congress was exercised anteeedently to the 
first décision on that right, and, if it was constitutional then, it cannot cease 
to be 80, because the particular question is decided. It may be revived at the 
will of the party, and most probably would be renewed, were the tribunal to 
be changea. But the question respectlng the right to make a particular con- 
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tract, or to acquire a particular property, or to sue on account of a particular 
injury, belongs to every particular case, and may be renewed in every case. 
The question forms an original ingrédient in every cause. Wlietlier it be in 
tact relied on or not in tlie défense, it is still a part of the cause, and may be 
relied on. The right of the plaintifC to sue cannot dépend on the défense 
which the défendant may choose to set up. Hls right to sue is anterior to that 
défense, and must dépend on the state of things when the action is brought. 
The questions which the case involves, then, must détermine Its character, 
whether those questions be made in the cause or not." 

In Kailway Co. v. Cox, (145 U. S. 594, 12 Sup. Ot. 905, 26 L. Ed. 829,) 
the action was by défendant in error, a citizen of Texas, in the United 
States Circuit Court for the P^astern District of Texas, against John 
C. Brown and Lionel L. Sheldon, as receivers of the Texas & Pacific 
Kailway Company, to recover damages for the death of the défendant 
in error. It did not appear that the défendants were citizens of a 
State other than the plaintiff, and for that failure the jurisdiction of 
the court was questioned. Fuller, C J., said: 

"The Texas & Pacific Railway Company is a corporation derivlng its corpo- 
rate powers from acts of congress, and was held in Pacific B. Removal Cases, 
115 U. S. 1, 5 Sup. et. 1113, 29 L. Ed. 319, to be entitled, under the act of 
March 3, 1875, to hâve suits brought against it in the state courts removed to 
the circuit courts of the United States, on the ground that they were suits aris- 
ing under the laws of the United States. The reasoning was that this must he 
so, since the company derived its powers, f unctions, and duties from those acts, 
and suits against it necessarily involved the exercise of those powers, func- 
tlons, and duties, as an original ingrédient. • * * In respect of liability, 
such as is set up hère, the receiver stands in the place of the corporation. As 
observed by Mr. Justice Brown, delivering the opinion of the court, in McNulta 
V. Lochridge, 141 U. S. 327, 331, 12 Sup. «. 11, 13, 35 L. Ed. 798, 800: 'Ac- 
tions against the receiver are, in law, actions against the receivership, or the 
funds in the hands of the receiver; and his contracts, misfeasances, négli- 
gences, and liabilities are officiai, and not Personal, and judgments against him 
as receiver are payable only from funds in bis hands.' " 

Eailway Co. t. Cody, (166 U. S. C06, 17 Sup. Ct. 703, 41 L. Ed. 1132,) 
was a case originally commenced by the défendant in error in the dis- 
trict court of Tarrànt County, Tex., against the Texas & Pacific Rail- 
way Company, to recover for personal injuries, and was removed by 
the Texas & Pacific Railway Company to the Circuit Court of the 
United States for the Northern District of Texas. In the pétition 
filed by the défendant in error in the state court at the commence- 
ment of the suit, the Texas & Pacific Eailway Company was desig- 
nated as a private corporation created and existing under the laws 
of the State of Texas, the same state of which the défendant in error 
was a citizen, but in the pétition for removal it was stated that at 
the commencement of the suit the railway company was a corporation 
organized under and by virtue of certain Acts of Congress. The gist 
of the décision is that, notwithstanding the défendant in error's mis- 
statement in the original pétition respecting the governmental origin 
of the railway corporation, the railway company may, by pétition for 
removal, bring to the court the fact that it is a corporation under the 
laws of the United States. It necessarily follows, upon the principle 
stated in Railway Oo. v. Cox, supra, that the Circuit Court of the 
United States had jurisdiction. It will be observed that in thèse 
cases the parties invoking jurisdiction were either corporations or- 
ganized under laws of the United States, and derivlng their rights to 
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sue àHd be sued, and their gênerai rights to carry on business, there- 
from, or were successors in trust to such corporations. The cases 
therèfore fall within the principles announced by Chief Justice 
Marsiiall in Osborn t. Bank, supra. 

Cases of another class, howerer, hâve been called to our atten- 
tion, in support of the court's jurisdiction. Buclc v. Colbath, (3 
Wall. 334, 18 L. Ed. 257,) and Feibelman v. Packard, (109 U. S. 421, 
3 Sup. et. 289, 27 L. Ed. 984.) were actions against the United 
States marshal. The flrst was prosecuted through the state courts, 
coming to the Suprême Court on error to the state court. The sec- 
ond, begun originally in the state court, was removed by the mar- 
shal into the Eederal Court. 

In the case ârst named, the suit was against the marshal, to recover 
in trespass for the taking of goods, and the défense was that the goods 
were taken by virtue of a writ of attachment taken out of a United 
States Court. The principle on which that case was decided. was stat- 
ed by Mr. Justice Miller as follows: 

"Whenever property has lieen seized by an offlcer of the court by virtue of 
its process, the property is to be considered as in the custody of the court, 
and under Its contre! for the tlme being, and that no other court has a right to 
interfère with that possession, unless it be some court which may hâve a direct 
supervisory control over the court whose process has first talien possession, or 
some superior jurisdiction in the premlses." 

In the second case the action was against the marshal, and his 
sureties on his officiai bond, to recover for an alleged illégal seizure 
of goods. The bond was required and governed by sections 788 
and 784 of the United States Eevised Statutes, the latter of which 
expressly gave the right of action, and governed the amount of 
damages. In deciding the case, Mr. Justice Matthews said : 

"The counsel for plaintifC In error assumes in argument that the suit was 
to recover damages for alleged trespass. It was plainly upon the bond it- 
self, and therèfore arose directly under the provisions of an act of congrëss." 

White v. Ewing, (159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67,) was 
a case arising out of, and ancillary to, a creditors' bill previously 
brought by George P. Bosworth, a citizen of Massachusetts, against 
the Cardiff Coal & Iron Company, a corporation of Tennessee, in the 
Eastern District of Tennessee, setting forth the insolvency of the 
Company, the wasting of its assets, etc., and praying for a sale of 
the property, the collection of its. choses in action, and the appoint- 
ment of a receiver. Ewing was appointed receiver, and, upon au- 
thority of the court obtained. in the original action, instituted suit 
in the United States Circuit Court for the Eastern District of Ten- 
nessee against White and others, to recover upon promissory notes 
previously executed by White and others to the CardifE' Coal & Iron 
Company, and constituting a part of its assets. The décision in 
this case went upon the principle that suits ancillary to the re- 
ceivership fall to the jurisdiction of the court appointing the re- 
ceiver; in other words, that the diversity of citizenship that gave 
to the United States Circuit Court jurisdiction in the original case 
was carried over to ail strictly ancillary suits. This has been fre- 
quently decided since in other cases. (Krippendorf t. Hyde, 110 
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U. S. 276, 4 Sup. Ot. 27, 28 L. Ed. 145, and Pacific R. Co. of Missouri 
V. Missouri Pac. Kv. Co., 111 U. S. 505, 4 Sup. Ct. 583, 28 L. Ed. 
498.) " I 

In none of thèse cases was the order of the Circuit Court of 
the United States appointing a receiver, standing alone, fouud to be 
the basis of fédéral jurisdiction; nor is sucli a case to be found 
in the décisions of the suprême court. 

The case now under considération is not, properly spealving, an- 
cillary to the case brought in the 'Circuit Court of the Southern Dis- 
trict of Illinois, in which the receiver was appointed. It does not aid 
or supplément the purposes of that suit. It is not brought by the re- 
ceiver, but against him. It is not intended directly to increase or 
diminish, or in any way aiïect, the assets intrusted to him, whatever 
may be its incidental eiïect; and it in volves the inquiry simply wheth- 
er the receiver's conductor, or the receiver himself, was guilty of 
négligence in the opération of the train, or in the f allure to maintain 
the gâtes. It is no more ancillary to the transactions involved in the 
original suit than would be an action brought upon a receiver's pur- 
chase of coal to operate the locomotives. 

Nor is the case one of those in which a court, having rightly ob- 
tained possession of property, will refuse, except upon inquiry in its 
own forum, to surrender the property to the direction of another 
court. The suit is not to transfer property from the receiver to an- 
other upon inquiry of the state court, but merely to flx his liability 
for noncompUance, in his opération of the road, with the ordinance 
of the cîty, the sta tûtes of the state, and the common law governing 
his duties as a railway manager. 

The case is not one that involves, as a necessary ingrédient, inquiry 
into the statutes of the United States, or any provision of tlie Fédéral 
Constitution, euch as was involved in Osborn' v. Bank, Railway 
Co. V. Oox, and Pacific R. Co. of Missouri v. Missouri Pac. Ry. 
Co., supra. Indeed, the case can be decided, and decided rightly, 
without looking into either the Fédéral Constitution or the statutes. 
No Fédéral law lies at the basis of the receiver's right, in this class 
of cases, to either sue or défend, — certainly not to défend. No Féd- 
éral law governs his liability in the matter complained of. The 
subject-matter of the suit, from beginning to end, — from the ques- 
tion of the receiver's liability to suit, to and including the princi- 
ples that shall giA-e direction to the suit, and govern the amount of 
damages, — is determinable solely according to gênerai laws, or the 
law of the state where the injuries were committed. Nor are the 
appointment of the receiver itself, and the power of the court to 
make such appointment, traceable directly to Fédéral law. Tliey 
grow eut of the law of gênerai chancery jurisdiction, which. of 
course, was conferred originally upon the courts by the Constitu- 
tion and laws of the United States; but they are as remote from 
this origin as is an action of ejectment, growing out of a land pat- 
ent in which the validity of the patent is not involved, or an action 
upon a judgment obtained in one of the United States Courts. As- 
surance Soc. V. Ford, (114 U. S. 035, 5 Sup. Ct. 1104, 29 L. Ed. 261.) 
The case under considération, in no just sensé, therefore, involves the 
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validity, the scope, or the effect of any right, deriyed from the Con- 
stitution and laws of the United States, of fédéral courts to appoint 
this receiver, and put him in possession of tlie property. 

The conclusion thus reached is, we think, sustained by the case 
of P(^pe y. Railway Co., (173 U. S. 573, 19 Sup. Ct. 500, 43 L. Ed. 814.) 
The action reviewed by the Suprême Court in that case was brought 
originally in the Circuit Court for the District of Indiana by Pope, 
a citizen of Illinois, suing as receiver of the Chicago & South At- 
lantic Eailroad Company, against the Louisville, New Albanv & 
Chicago Eailway Company of Indiana. The action was properly 
ancillary to other suits, — the one brought by a citizen of Wisconsin 
in the Circuit Court for the Northern District of Illinois, against the 
Chicago & South Atlantic Eailroad Company, a consolidated cor- 
poration of Illinois; and the other in the Circuit Court for the Dis- 
trict of Indiana, brought by the same citizen of Wisconsin against 
the same défendant, but designated in that suit as a corporation 
organized under the laws of Indiana. In the suit in the Illinois 
circuit court. Pope had been appointed as receiver, in succession to 
one Fish; and in the suit in Indiana, Pope was appointed as the 
original receiver. Both suits were for the same purpose, namely, 
for the administration of the affairs of the Chicago & South At- 
lantic Eailroad Company ; and in both the receiver was authorized to 
prosecute ail necessary suits for the collection of claims, choses in 
action, or otherwise, touching the rights or interests of such prop- 
erty. The action brought by Pope against the Louisville, New Al- 
bany & Chicago Eailway Company, u'uder review by the Suprême 
Court, was in pursuance of this order. 

Defeated in the Circuit Court of Appeals in the prosecution of his 
suit against the Louisville, New Albany & Chicago Eailway Company 
(26 C. C. A. 131, 80 Fed. 745), Pope sought to appeal to the Suprême 
Court as of right, upon the ground that suing as a receiver of a Fédéral 
Court, the case arose under the Constitution and laws of the United 
States. The Suprême Court ruled that the suits were ancillary to the 
original cases ont of which the receivership grew, and were on that 
account dépendent for their jurisdiction upon the facts constituting 
jurisdiction in the original cases. (18 Sup. Ct. 945, 42 L. Ed. 1216.) 
But after so ruling, the court, through Fuller, C. J., believing that 
"some further observation might be usefully added," although Avhat 
had been said disposed of the motion, took up, as we understand the 
text, the gênerai question whether suits thus brought by receivers, 
not ancillary to other suits, but depending wholly for jurisdiction up- 
on the fact that the receiver was appointed by a Fédéral Court, were, 
within the meaning of the law, suits arising under the Constitution 
and laws of the United States. ' The court, through the Chief Justice, 
said: 

"The bill nowhere asserted a right under the constitution and la^v-s of the 
United States, but proceeded on common-law rights of action. We caunot 
accept the suggestion that the mère order of a fédéral court, sitting in cliaii- 
cery, appointing a receiver on a creditors' bill, not only enaliles the receiver 
to involce fédéral jurisdiction, but to do this independently of the ground of 
jurisdletion of the suit in which the order was entered, and thereby afCect the 
flnality of decrees in the circuit court of appeals in proceedings taken by him. 
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The validity of the order of appointinent of the reeeiver in this instance de- 
penderl on tlie jurisdietion of the court that entered it, and the jurisdietiou, as 
we hâve seen, depended exclusively upou tlie diverse cJtizcnship of the parties 
to the suits in which the appointmeut was made. Tlie order, as sucli, cre- 
ated no liabillty against défendants; nor did it tend in any degree to estahlish 
the receiver's right to a money decree, nor to any other remedy prayed for in 
tlie amended bill. The liability of défendants arose under gênerai law, and 
'.vas neither created nor arose under tlie constitution or laws of the United 
States. In Bausman v. Dixon, 173 U. S. lia, 19 Sup. Ct. 316, 43 L. Ed. G33 
we hâve nded that a judgment against a reeeiver appointed by a circuit court 
of the United States, rondered in due course in a state court, does not per se 
iuvolve tlie déniai of the validity of an auihoiity exercised under the United 
Slates, or of a right or immunity specially set up and claimed rnider a statute 
of the United States. That was an action to recover damages for injuries sus- 
taiucd by reason of the receiver's négligence in operating a railroad company 
of the State ol Washington, though the reeeiver was the officer of the circuit 
court, and we said: 'It is true that the reeeiver was an officer of the circuit 
court, but the validity of bis autliority as such was not drawn in question; 
and there was no suggestion in the pl^adings, or during the trial, or, so far 
as appoars, in the state suprême court, tliat any right the reeeiver possessed 
as reeeiver was contested, although on tlie nierits the eniployment of plaintiff 
\vas <lenied, and défendant contended that plaintiff had assumed the risk 
which resulted in the injury, and had also been guilty of eont,ributory négli- 
gence. The mère order of the circuit court appointiug a reeeiver did not 
create a fédéral question, under section 700 of the Kevised Statutes; and the 
reeeiver did not set up any right derived from that order, which he asserted 
was abridged or taken away by the décision of the state court. The liability 
to Dixon depended on principles of gênerai law applicable to facts, and not in 
any way on the terms of the order.' That was, indeed, a writ of error to a 
state court, but tlie reasoning is applicable hère. l'ope was appointed re- 
eeiver by an interlocutory order of the circuit court in the exercise of its gên- 
erai equity powers. He did not oecupy tlie position of a reeeiver of a corpora- 
tion created under fédéral law, as in Railway Go. v. Cox, 145 U. S. 594, 12 
Sup. Ct. 905, 26 L. Ed. 829, or of a marslial of the United States, as in Feibel- 
man v. Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 L. Ed. 9S4, or of a reeeiver 
of a national bank, as in Kennedy v. Gibson, 8 Wall. 498, 19 Sup. Ct. 476. 
Nor did bis cause of action originale or dépend on the order of appointment, 
or assignments made to liim by the Atlantic Company pursuant to tliat order. 
Nor was any right claimed by him by virtue of his order of appointmeut, or of 
bis deeds of assignment denied, or alieged to hâve been denied. * * ■* It is 
Impossible to hold that thèse orders of appointment were équivalent to laws 
of the United States, witbin the meaniiig of the constitution." 

We regard this portion of the opinion as an ex cathedra announce- 
ment against the doctrine that suits begnn in state courts against 
receivers of Fédéral Courts are removabie into tlie Fédéral Court up- 
on the ground alone that the receivers are anpointed under an order 
of the Fédéral Court. Indeed, it would be anomalous — -and this con- 
sidération probably moved the Suprême Court to speak — if such in- 
cidental actions against the rec-eiver as the one now under consid- 
ération by us could be appealable of right to the Suprême Court, as 
it could if removable at ail, while the original action, to which he 
owed his appointment, rested flnally with the Circuit Court of Ap- 
peals. Maintenance of such a view of the rights of receivers would 
carry to the court of last resort ail the driftwood of a receivership, 
while lea\ing with the Circuit Court of Appeals, except in rare in- 
stances of certiorari, direction and control of the stream. 

The case is reversed, with directions to the 'Circuit Court for the 
District of Indiana to sustain the motion to remand. i 
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MANORITA V. FIDELITÏ TRUST & LOAN CO. 

(Circuit Court, S. D. Alabama. April 4, 1900.) 

No. 21S. 

1. Building and Loan Associations— Riqhts of Borrowing Stockholdek— 

Construction of Contract 

Petitioner became a stockliolder in défendant buflding and loan Com- 
pany, and by her contract of subscription agreed to pay a fixed sum 
monthly on each share of stock until the same became matured by reach- 
ing its par value, no time for such maturity being fixed by the by-laws. 
The by-laws authorized the Company to loan its funds to members on 
such terms and conditions as should be therein prescribed, and provided 
that such loans should be paid aceording to the terms agreed on. Peti- 
tioner borrowed $1,800, the par value of her shares, securing the same 
by a pledge of her stock, and also by a mortgage conditioned for the 
payment of $2,356.20, "the same béing principal, interest, and premium of 
a loan from said company, • * * which said loan is evidenced by 
77 promissory notes of even date with this mortgage, each for the sum of 
$30.60." One of said notes matured each month, and included, besides 
interest and premium on the loan, the monthly installment due on peti- 
tioner's stock, and on the payment of each note she was credited with 
such installment on the books of the company. Held, that such install- 
ments constituted the "principal" of- the mortgage debt, and on payment 
of ail the notes such debt was extinguished, and there was nothi-ig in 
the contract which entitled the company to hold the mortgage as security 
for the payment of further Installments, although the stock had not ma- 
tured by reaching its par value. 

2. Same — Insolvenct — Adjustment of Accodnts with Borrowing Stock- 

H0LDER8. 

In adjusting the accounts of a borrowing stoekholder with an insolvent 
building and loan association, the stoekholder will be credited' with ail 
payments made to the association, whether of principal, premiums, or in- 
terest, but will be required to contribute his pro rata share to the losses 
of the association. 

In Equity. In the matter of the pétition of Laura J. Martinez. 

Eobert T. Ervin, for petitioner. 
Bestor & Gray, for défendant. 

TOULMIN, District Judge. The petitioner avers that nothing is 
due on the mortgage mentioned in the pétition, and that there is 
nothing owing on or secured by said mortgage, except tlie last note 
mentioned therein, pajnneut of which is oflered, and tender thereof 
made. Petitioner prays that the receiver be restrained from selling 
the property described in the mortgage, and that he be directed to 
accept the amount of money tendered, and to surrender said note, 
and to cancel and surrender said mortgage. The receiver, answer- 
ing, admits that ail the notes mentioned in the mortgage, except 
the last one, hâve been paid, and admits the tender alleged, but 
dénies that the mortgage was executed to secure only the notes 
described therein, and insists that a large sum of money in addition 
to the last-mentioned note is due on said mortgage, to wit, the sum 
of |1,200. There is nothing in the answer that shows how said sum 
is due, and nothing in the mortgage which speciiically shows that 
the money loaned to petitioner was an advance on her stock in the 
company. There is nothing in the mortgage as to the probable time 
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of the maturity of tlie stock, or when the shares would reacli tlieir 
Ijar value. There is nothing in the mort gage to indicate that tlie 
maturity of the loau depended on the maturily of the stock. The 
mortgage recites that it "is intended as security for the payment 
of the sum of 12,350.20, the same being principal, interest, and pre- 
ininm of a loan from said company, * * * which said loaii is 
evidenced by 77 promissory notes of even date with the mortgage. 
each for the sum of .f30.60." Among other covenants contained in 
the mortgage, the mortgagor agrées to keep and perform promises 
and engagements made and entered into with said company accord- 
ing to the true intent and meaning of its by-laws and articles of 
association, the effect of whieh, I présume, is that she will pay ail 
fines, fées, penalties, etc., in accordance with the by-laws of the com- 
pany. ïhe agreed statement of facts shows that the petitioner was 
a shareholder in said company. Her certificate of stock and the 
by-laws of the companj- are in évidence. They provide that each 
shareholder shall pay a monthly installment of 35 cents on each 
share for every month until maturity. The articles of association 
of the company provide that when funds are on hand the company 
shall lend the same to any shareholder, on such security and on 
such terms and conditions as may be prescribed by the by-laws, 
and that the loans made are to be paid according to the terms agreed 
on. The mortgage provides, as I hâve said, that petitioner would 
keep and perform the promises and engagements made according 
to thèse by-laws and articles of association; also that the property 
will be kept insured, and the taxes paid, etc. It turther provides 
that if default shall be made in the payment of any of said notes, 
or any part thereof, or in case of failure to duly observe and keep 
the by-laws of the company, or in case of a breach of any of the cove- 
nants and agreements contained therein. the whole of the principal, 
interest, premium, fines, dues, and costs shall at once become due 
and payable, at the option of the company; and the right is given 
the company to sell the real estate conveyed by the mortgage, and 
out of the proceeds of sale, after paying certain expenses, to reserve 
enough to pay ail principal, interest, premium, dues, fines, taxes, In- 
surance, or other évidences thereby secured to be paid. It is fur- 
ther provided that if the mortgagor fails to effect Insurance on the 
property, or to pay the taxes on it, as she coienants and agrées to 
do, and the company effects such insurancîe, and pays the taxes, as 
it is therein authorized to do, then the amounts so paid shall be a 
lien on the premises, added to the amount to be secured by the mort- 
gage; but there is no provision in the mortgage that, on failure to 
pay fées, fines, or dues, there shall be a lien on the proptu'ty to se- 
cure their payment. The mortgage provides that it is to be void 
if the fuU payment of the principal and interest be made as therein 
specified, and if each of the covenants be well and truly kept and 
performed, as specified and provided for. 

It matters not whether the money received by the petitioner and 
secured by the mortgage be called a loan, or simply an advance to 
her on her shares. The mortgage was given to secure the repay- 
ment of the money in the manner and upon the terms therein men- 
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tioned. Association v. Read, 93 2^. Y. 474. Payments upon stock 
are not payments on the mortgage debt, and do not ipso facto work 
an extinguishment of so much of the mortgage. The payment on 
one is not necessarily a payment on the other. Bouthern Building 
& Loan Ass'n v. Anniston Loan & Trust Co., 101 Ala. 582, 15 
South. 123, 29 L. K. A. 120. While the mère lact that a payment 
on stock is not itself — that is, has not the effect of — a payment on 
the mortgage, yet there is nothing in the articles of association or 
in the by-laws to prevent the parties to the transaction from so con- 
tracting. The mortgage is the contract, and it prescribes the man- 
ner and the terms in and upon which the money is to be repaid, and 
they are not in contravention to the by-laws or the articles of as- 
sociation. 

The agreed statement of facts shows that the sum of money evi- 
denced by the notes, the payment of which is secured by the mort- 
gage, was made up of monthly installments on stock, and interest 
and premiums on loan, and the pass book in évidence shows that 
the money, when paid on the notes, was so appHed; thus showing 
the construction put on the contract by the parties tliemselves. So, 
then, the monthly payments on stock were designated in the mort- 
gage as principal. There is no other provision in the mortgage that 
can be considered as securing such monthly payments. The mort- 
gage, by its terms, was executed to secure a spécifie sum of money, 
being principal, interest, and premium, and in addition thereto such 
sums as the company would hâve had to pay ont for insurance and 
taxes. If "principal" therein mentioned was not meant to be the 
monthly payments provided for by the by-laws, then such monthly 
payments hâve not been made. But it is évident that "principal," 
as that term is nsed in the mortgage, and monthly payments on stock 
are the same thing, while it is not clear what is meant by "dues" 
spoken of. 

Let us suppose that the aflairs of the company -had not by this 
time gotten into the coxurt and the hands of a receiver; can it be 
questioned that, on payment of ail the notes provided for (there being 
nO default shown in any of the other covenants contained in the mort- 
gage), the petitioner would be entitled, not only to the surrendep 
of the notes, but also to the cancellation and surrender of the mort' 
gage? If her shares of stock had not been matured at that time, 
she would still be obligated to continue the monthly payments on 
them, for her promise and engagement as a shareholder bound her 
to make such payments until the maturity of her stock. But she 
has given no security that she would make such payments after the 
maturity and payment of the notes. The only effect of her faïlure 
to keep this promise and undertaking would be a forfeiture ot her 
stock. She would then be, as to forfeiture and penalties, on the 
same footing with nonborrowing shareholders, who give no security 
for monthly payments on their stock. To hold that the mortgage 
was given to secure the payment of the principal of the loan, to wit, 
H,800, interest and premium, and also to secure the payments ou 
stock, as contradistinguished from such principal, would, it seems to 
me, place the borrowing shareholder in a worse condition than the 
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nonborrowing shareholder. There would be no equality in this. 
Surely, such a condition was not contemplated in the organization of 
the Company, in tlie contract for subscription of stock, or in the con- 
tract for the loan. 

The position of the petitioner seems to be this: She had ad- 
yanced or loaned to her the estimated par value of her stock at its 
maturity. She was required to repay in monthly installments the 
amount advanced, with certain charges, as interest and premium, 
added thereto, in a given or deflnite period of time, and she was re- 
quired to give security (both real estate and a transfer of her stock) 
that she would make the payments as specifled. It was an advance- 
ment or a loan to her of a sum of money, with an agreement to re- 
pay it in monthly installments, with interest, and a "bonus" for the 
loan, for the repayment of which she gave the security required. 
There is no dofault sluiwn in the payment of the notes or in the keep- 
ing and performing of any of the provisions of the contract. With- 
out such default, there is no forfeiture of the mortgage, and no power 
in the company to sell the property conveyed by it. 

If I am correct in my construction of the contract, there was 
nothing owing on the mortgage debt at the time the affairs of the 
company went into the hands of the receiver, except the last note of 
|.30.(J0, which became payable a short time thereafter, payment of 
which was teudered to the receiver and by him refused. It appears 
that the receiver then sold the property, and at the sale himself be- 
came the purchaser. But the so-called ''insolvency" of the com- 
IKiny, and the proceedings to wind it up, put an end to its opéra- 
tions, and to the contract between it and its members, at least so 
far as future performance is concemed. (3urtis v. Association (Conn.) 
61 Am. St. Eep. 17 (s. c. 30 Atl. 102,3); Knutson v. Association 
(Minn.) 64 Am. St. Rep. 410 (s. c. 69 N. W. 889), and authorities 
therein cited; Sullivan v. Stucky (C. C.) 86 Ped. 491. 

AH authorities agrée that, on the prématuré abandonment of the 
enter-prise by its so-called insolvency and- by the winding it up by 
judicial proceedings, the original contract between the company and 
the borrowing shareholder cannot be carried ont, and that neither 
party is bound to its literal fulfillment, but they diifer as to the 
relative riglits and obligations of the company and its borrowing 
shareholders, and as to the rule by which such rights and obliga- 
tions should be settled. See authorities supra; McIIwaine v. Iseley 
(0. C.) 96 Fed. 62; Douglass v. Kavanaugh, im G. G. A. 107, 90 Fed. 
373. 

Now, nothing remains but to wind up the affairs of the company 
in such a manner as to do equity to creditors and between the mem- 
bers of the company themselves. The question is, how shall it be 
done? Many of the courts, so far as possible, treat the changed con- 
dition of affairs as équivalent to a rescission of the contract, and 
hold that, in adjusting matters between the company and its mem- 
bers, the principle of rescission should be applied as far as it is just 
and équitable; that each borrowing member indebted to the com- 
pany should be charged with the amount received by him, with 
légal interest from the date of the loan, and should be credited, on 
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the principle of partial payments, with ail sums paid, — as for inter- 
est, p^emiums, monthly installments on stock, or otherwise. ' While 
tbis appears to be a reasonable and just rule, it must be remem- 
bfered that tbe borrowing member is no less a ^toekholder in the 
Company, and his relations ta the company as such are not changed 
by the fact that he is also a borrower. He is not relieved, in case 
of the company's insolrency, from liability to cohtribute his share 
with other stockholders to its losses, and is not entitled to a can- 
Pellation of his mortgage on payment of the mortgage debt, or to 
receive a surplus reraaining in case the property is sold under the 
mortgage, until the final adjustrnent of the accounts between the 
coTnpany and its stockholders. Lauer v. Association (G. C.) 96 Fed. 
7755 Curtis V. Association, supra; Kobertson v. Association, 69 
Am, Dec. 154-165; Strauss v. Association (N. 0.) 23 S. E. 450, 30 
L. B. A. 693; Buist v. Bryan (S. C.) 61 Am. St. Eep. 787 (s. c. 21 S. 
E. 537). 

The statute of Alabama provides that, upon foreclosure of any 
mortgage of land by a member of a building and loan association, 
to such association it shall crédit, as of the date made, upon the 
ontire debt claimed by the association, ail payments made upon such 
debt, whether of principal, premiums, or interest, and the stock 
pledged for such loan shall be credited on the said loan at its actual 
value. Code Ala. § 1135. It seeras to me that this is a just rule, 
ïïpon which the account between the borrowing member and the 
association should be settled in the case of the insolvency of the 
association and the winding up of its affairs by the court, with the 
qualiflcation, however, that the borrowing member should contribute 
his pro rata' share to ithe losses of the association. This rule, as far 
as practicable, I adopt in this cause. 



HIERONYMUS et al. v. NEW YOKK NAT. BUILDING & LOAN ASS'N. 

(Circuit Court, S. D. Alabama. February 6, 1899.) 

No. 206. 

1. UsuRT — What Law Governs— Place of Patmekt. 

Parties to a loan by a corporation of one state to a résident of an- 
other, to be paid to tlie borrower In his own state, and secured by mort- 
gage on real estate there sltuated, will be presumed to bave contraeted 
with référence to the laws of the state of the lender, where repayment of 
the principal of the debt Is to be there made; and the question whtther 
the contract Is usurious is to be determined by the law of that state, 
especlally If, under such law, It is valid, while under the law of the state 
of the borrower it is invalid. 
3. Pleadino — Allégation of Conclusion. 

An allégation in a pleadlng that a provision in a contract making a loan 
payable in the state of the lender Instead of that of the borrower was a 
mère device to évade the usury laws of the latter state must state the 
facts from which such conclusion may be deduced. 
3. Building and Loan Associations— Usuky— New Yohk Statdtbs. 

Under the statute of New York governing building and loan associa- 
tions, the taking of premiums for loans made by such associations does 
not render the loans usurious. 
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In Equity. On demurrers to bill and amended bill, 

Gregory L. & H. T. Smith, for complainant. 

Pillans, Hanaw & Pillans and R. W. Stoutz, for défendant. 

T0UL3IIN, District Judge. This is a bill in equity, praying, 
among other tbings, that the court will cause an account to be taken 
of the transaction between the complainants and the défendant set 
eut in the bill; that the contract described therein may be declared 
to be usurious; and that the mortgage mentioned in the bill may 
be declared to be fully satisfied and paid, and canceled upon the rec- 
ord. The contract set ont in the bill is a bond and mortgage exe- 
cuted by the complainants to the défendant to secure the payment 
of a sum of money loaned by the latter to the former on certain 
ternis and conditions therein recited. The contract expressh' pro- 
Tides that the payment of the principal sum shall be made at the 
home office of the défendant in New York €ity. No express provi- 
sion is made for the place for the payment of the interest. It is ad- 
mitted in the bill that the contract provides for the payment of 
the debt in New York, but it is alleged that this provision in the 
bond was a mère guise, which was intended to enable the défend- 
ant to avoid the usury laws of the state of Alabama, and that it 
was understood and agreed that ail the payments to be made by the 
complainants should be made in Mobile, Ala., to the défendant, 
through one Willis G-. Clark, who was the local collector of the de- 
fendant at that place. It is also alleged in the bill that certain 
monthly payments of premiums, dues, etc., provided for in the con- 
tract, should be made either to said Clark, local collector, or at the 
home office. In view of the express provisions of the contract, 
and of ail the circumstances and conditions of the transaction as 
shown by the bill, I think there is no doubt that the agreement for 
payments to be made to Clark, the local collector, was for con- 
venience sake only, and did not make the contract an Alabama con- 
tract. The real issue presented for our considération is whether 
the contract is usurious. If the contract is usurious, the complain- 
ants' bill should be sustained. If the contract is not usurious, the 
demurrers to the bill — many of them, at least — should be sustained, 
and the bill dismissed. 

In deciding whether the contract is usurious or not we must dé- 
termine by the law of which state — Alabama or New York — the per- 
formance of the contract is to be governed. AU the terms of a con- 
tract must be examined, in connection with the attendant circum- 
stances, to ascertain what law was in the view of the parties when 
the contract was executed. "In every forum a contract is governed 
by the law with a view to which it was made." It is well-estab- 
lished law that the performance of contracts is to be governed by 
the law of the place of performance; and, if the interest allowed by 
the law of the place of performance is higher than that permitted 
at the place of the contract, the parties may stipulate for the higher 
interest without incurring the iienalties of nsurv. Miller v. Tiffanv. 
1 Wall. 310, 17 L. Ed. 540; Coghlan v. Kailroad Co., 142 U. S. 109, 
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12 Sup. et. 150, 35 L. Ed. 951; Brower v. Insurance Oo. (G. C.) 86 
Fed. 748; Andrews t. Pond, 13 Pet. 65, 10 L. Ed. 61. "The law of 
the State ^here a con tract is made generally controls in respect to 
its validity; but, if it appeara that it was made to be performed 
in some other state, the law of that state govems," Sturdevant v. 
Bank, 9 C. C. A. 256, 60 Fed. 730; Liverpool & G. W. Steam Ce. 
V. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ot. 469, 32 L. Ed. 788; 
Wick T. Dawson (W. Va.) 24 S. E. 587. Parties to a loan by a for- 
eign corporation to a résident of another state, to be paid to the bor- 
rower in his own state, and to be secured by a trust deed upoa prop- 
erty in his state, will be presumed to hâve contracted with référ- 
ence to the law s of the state of the lender, where repayment of the 
loan is to be made there. Nickels v. Association (Va.) 25 S. E. 8; 
Association v. Logan, 14 G. C. A. 133, 66 Fed. 827; Coghl'an v. Eail- 
road Co., supra. Under the well-established rule, as hereinbefore 
stated, when a party in Alabama borrows money from a New York 
corporation, promising to pay the principal sum at the home ofiftce 
in New York Gity, the question whether the contract is usurious 
must be determined by the New York law, though the loan is secured 
by a mortgage on Alabama lands. The rule referred to is not af- 
fected by the fact that the loan is secured by a mortgage of realty 
in a state other than that in which the debt, to which the mort- 
gage is only an incident, is payable. The laws of the state 6f New 
York permit the contract complained of in this case. The contract, 
construed in référence to thèse laws, is regular and lawful. The 
debt is, by the contract, expressly made payable in New York City. 
The allégation in the bill that this provision of th,e contract was a 
mère guise, which was intended to enable the défendant to avoid the 
usury laws of the state of Alabama, if intended as an allégation 
that the place of payment nàmed was a false one, is a mère conclu- 
sion of the pleader, and must be disregarded except so far as the 
faets alleged sustain it. The facts from which the conclusion is de- 
ducible must be averred. 9 Enc. PI. & Prac. 686, and numerous 
authorities cited in.the notes. The facts alleged in the bill do not 
show, or, in my judgment, tend to show, that the place fixed for the 
payment of the debt was for the purpose of avoiding the penalty 
of a usurious contract in Alabama, The parties to a loan by a for- 
eign corporation will be presumed to hâve contracted with référ- 
ence to the laws of the state of the lender, where repayment of the 
loan is to be made there. And it is well settled by the décisions of 
the United States suprême court that a contract is governed by the 
law with a view to which it is made; and it is to be presumed, in 
the absence of any express déclaration or controlling circumstances 
to the contrary, that the parties had in contemplation a law accord- 
ing to which their contract would be upheld, rather than one by 
which it would be defeated. Nickels v. Association, supra; Pritch- 
ard v. Norton, 106 U. S. 124, 1 Sup. Ct. 102, 27 L. Ed. 104; Coghlan 
V. Railroad Co., supra; Caesar v. Capell (C. C.) 83 Fed. 403. It seems 
clear to me that the parties to the contract in question had in con- 
templation the law of the state of New York, which upholds the 
contract. "If there is one thing which, more than another, public 
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policy requires, it is that men of full âge and compétent understand- 
ing shall hâve the utmost power of contracting; and their contracta, 
when entered into freely and voluntarily, shall be held sacred, and 
be enforced by courts of justice." Begistering Co. v. Sampson, L. 
E. 19 Eq. 462. In a case much like this one in principle, the learned 
judge who rendered the opinion, in referring to the défendants, aptly 
said: 

"They made the contraet. It Is too late to complaln that It was a bad one. 
Reckless borrowlng and contraction of debts la the bane of this country; and 
too often, after parties hâve made bad contracta, they corne to the courts 
asliing their help, even though they must vlolate the law in granting it. It 
has been aald tliat the speediest way to procure the repeal of a bad law la 
by Ita strict enforcement Perhaps the way to discourage the borrowing ma- 
nia of the people is to strictly apply the law to ail contraets. At any rate, 
the courts cannot vlolate the law to lighten the burden of improvident con- 
tracta." Trust Co. V. Dygert (0. 0.) 89 Fed. 123. 

Thèse remarks may be appropriately applied to the case at bar 
and others of like character. My conclusion, therefore, is that the 
demurrers to the bill are well made, and should be sustained, and 
it is 80 ordered. 

(March 17, 1900.) 

In this case there are 80 grounds of demurrer assigned to the bill 
as amended. I think, as a whole, they are unnecessarily voluminous 
and prolix. Some of them, it seems to me, présent points not raised 
by the bill, and many of them are répétitions of the same point. As 
I understand the amendments to the bill, there are practically but 
two material questions raised by them: First, the question whether 
there was a binding contraet growing out of the alleged représenta- 
tions as to the time of the maturity of the stock of the défendant 
Company, — whether the time of maturity, alleged to have been flxed 
at seven years, could be arbitrarily flxed at that period by the Com- 
pany, so as to relieve the complainants, after that period, from the 
further payment of the charges provided for in the contraet; and, 
second, whether the premium chargea was unauthorized by the laws 
of New York, and the contraet, therefore, usurious under those laws. 
This court held on the hearing of the demurrers to the bill as orig- 
inally filed that the contraet was governed by the laws of New York, 
and that under those laws it was not usurious. I see now no rea- 
son to change tliat ruling. The New York statute governing build- 
ing and loan associations does not provide for the manner or mode 
of making loans to members of such associations, or of flxing the 
premiums to be paid by them, but it does provide that any premiums 
for loans made to such members shall not be deemed a violation of 
the provisions of any statute against usury. Andruss v. Associa- 
tion, 36 C. C. A. 336, 94 Fed. 575; Association v. Eead, 93 N. Y. 
474, If the statute had provided for the manner or mode of flxing 
the premiums to be paid, and such mode had not been followed, 
then the premium would have been unlawful. Douglas» v. Kavanaugh, 
33 0. O. A. 107, 90 Fed. 375. By the terms of the contraet provid- 
Ing for the payment of dues, premium, and interest, as the same is 
shown in the bill, the complainants are not entitled to cancellation 
of the mortgage after paying such charges for a period of seven 
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years, it not appearing that complainants' shares of stock are fuUy 
paid. King v. Union (lU. Sup.) 48 N, E. 677; 4 Am. & Eng. Dec. 
Eq. 9; O'Malley v. Association, 92 Hun, 572, 36 N. Y. Supp. 1016; 
Teople V. Preston, 140 N. Y. 549, 35 N. E. 979; Weirman v. Union, 
67 m. App. 550. My opinion is tliat tlie demurrers on the proposition, 
contended for by tlie complainants, that tlie contract is a deânite and 
binding contract to satisfy the debt in seven years, are well taken, 
and they are sustained; and also that the demurrers on the proposi- 
tion that the premium is unlawful and usurious, are well taken, and 
they are sustained. The demurrers presenting the point that the 
contract is governed by the laws of the state of New York, and that 
under thoge laws it is not usurious, are sustained. Ail other de- 
murrers are overruled. 



NEW YORK COMMERCIAL CO. V. FRANCIS. 

(Circuit Court of Appeals, Second Circuit. Aprll 3, 1900.) 

No. 133. 

1. Partnership — RiGHTS OF Crbditors— What is Fihm Propertt. 

Wliere a partnership, aftef taliing In a new member, treated property 
of the old lirm as that of the new, pledging the same for its det)ts, the 
presumption Is that such property constitutes assets of the new firm as 
to Its creditors, although the new partner contributed no capital, and there 
was no agreement between the partners as to the ownership of such prop- 
erty. 
3. Same— Attachmbnt oi' Firm Propbrtt bt Crbditob of Partner. 

An indivldual creditor of a partner, who attaches partnership property 
for hls debt, acquires a lien upon the interest of his debtor In the attached 
property subordinate to that of partnership creditors who attach subse- 
quently. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Théo. M. Maltbie, for appellant. 
Wm. L. Bennett, for appellee. 

Before WALLAGE, LACOMBE, and SHIPMAN', Circuit Judges. 

SHIPMAN, , Circuit Judge. The gênerai questions of fact which 
arise under the bill in equity in this case and the object of the biU 
are stated in the opinion of this court upon the appeal from a déci- 
sion of a motion for a preliminary injunction, and reported in 28 
C. 0. A. 199, 83 Fed. 769. The questions now arise upon the défend- 
ant's appeal from the décision of the circuit court upon final hearing. 
96 Fed. 266. Joseph P. Earle and WiUiam P. Earle went into part- 
nership in 1877, as brokers in India rubber, under the flrm name of 
Earle Bros., without articles of partnership, and each member drew 
from the firm "whatever suited" him. The state of the partnership 
accounts of the firm as between themselves, or of its successor, has 
never been ascertained. The flrm had a capital, but how much it 
was does not appear. It was probably substantially contributed by 
Joseph. In June, 1882, Earle Bros, agreed to buy 153 shares of the 
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stock of the Seamless Rubber Company, a corporation established in 
New Haven, Conn., and in that month gave for 115 shares tlie flrm's 
note for 114,858.00, whicli were subsequently paid by checks of the 
flrna. In September, 1882, they gave for 38 shares the flrm's note for 
Î5,890 and interest, and subsequently paid the note with the ûnii's 
check for $6,069.64. A certiflcate for 115 shares in the name of 
Earle Bros., and a certificate for 38 shares in the name of Joseph P. 
Earle, were received by the firm, and still continue in the possession 
of Earle Bros. The reason given by William for the certiûeates being 
made in the name of Joseph is inadéquate, but the fact is tliat ail 
the bookkeeping entries are in accordauce with a purchase by the 
firm, and no part of the priée of the 38 shares vvas charged to Joseph 
on the books. In 1892 the Seamless Rubber Company made a stock 
dividend of 100 per cent., and issued certiflcates for 115 shares to 
Earle Bros., and a certiflcate for 38 shares to Joseph. Thèse cer- 
tiflcates were taken into the possession of the flrm, the dividends on 
the entire 306 shares were received and used by it, and the 76 shares 
were hypothecated for debts of the flrm due to the Seventh National 
Bank of New York from September, 1892, to March, 1895, and from 
July, 1896, to January, 1897. Between 1885 and 1890, Henry Earle 
came into the flrm of Earle Bros. The date is uncertain, because he 
was insolvent in 1885, and he came in, according to William's testi- 
mony, "when it suited him to décide to be a member." He contrib- 
uted nothing to the flrm, there were no written articles of partnership, 
there was no understanding as to the amount that any one should 
receive from the business, the accounts of the former partners were 
not balanced, the condition of the flrm was not ascerlained, and no 
change was made in the books. An account called the "Henry Earle, 
Trustée, Account" was opened in 1888, and continued till i895, in 
which the entries of dividends of the Seamless Rubber Company were 
made. Apparently the name of the account indicated nothing in re- 
gard to the title to the stock. If the question of the ownership of 
this stock rested upon the oral testimony of William and Henry 
Earle, the complainant's case would not hâve been proved; but the 
books of the flrm show not only that the stock was bought, paid for, 
and used by the flrm, but that no part of the paj-ments was ever 
charged to Joseph, while ail bis other private investments, and what- 
ever payments were made for him personally, were charged to hira 
individually, and no accounts were kept with the corporations in 
which Joseph individually owned stock. Joseph did not receive any 
dividends from the Seamless Company, except as they swelled the 
firm assets, from which he drew as he pleased. The books were kept 
by a bookkeeper, who is apparently indiffèrent between the parties, 
and the facts as they appear on them compel an agreement witli the 
circuit court in its flnding that the original flrm of Earle Bros, paid 
for the 76 shares, and continued to be the équitable owners thereof. 
Joseph Earle was not called as a witness by either party. He is 
sufl'ering from locomotor ataxia, and mental détérioration bas grad- 
ually developed. 

In December, 1893, the New York Commercial Company entered 
into an agreement with William P. Earle and Henrv Earle," to which 
101 F.— 2 
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Joseph assented, that ail business in crude rubber should be trans- 
acted by William and Henry, in the name of Earle Bros., and for 
account of the Commercial Company, which was to bave tbe gains 
and bear the losses, and that the two Earles were to receive as full 
compensation for their serrices |16,000 per annum, one-half to be 
paid to each. In other words, by virtue of this singular contract, 
William and Henry were to divide the compensation, but the part- 
nershlp of Earle Bros, was to bear the hazards of their indebted- 
ness, if any, to the Commercial Company. For a debt of Joseph 
P. Earle to Henry H. Francis he bas attached the 76 shares of the 
Seamless Kubber stock in the name of Joseph. Subsequently, for 
two alleged debts of Earle Bros, which accrued after December, 
1893, the Commercial Company attached the stock of the Seamless 
Kubber Company standing in the name of Earle Bros, and of Joseph 
P. Earle. If the 76 shares belonged to the présent partnership of 
Earle Bros., Francis secured by his attachment only the separate 
interest of Joseph P. Earle in the partnership property, subject to 
the partnership debts, and, if partnership creditors had not attached 
the same property, he could bave levied upon the interest of Joseph, 
if any, in the property after payment of the partnership debts. He 
could not levy upon the whole property. "The purchaser takes the 
same interest in the property which the judgment debtor would 
hâve upon a final adjustment of ail the accounts of thé partnership. 
It is not only an undivided, but an unascertained, interest, and the 
purchaser is substituted to the rights and interests of the judg- 
ment debtor in the property sold. Neither does the sale transfer 
any part of the joint property to the purchaser, so as to entitle him 
to take it from the other partners; for that would be to place him in 
a better situation than the partner (judgment debtor) himself. The 
remedy of the purchaser is to go into equity and call for an ac- 
count, and thus entitle himself to the interest of the judgment debt- 
or, if any, after the settlement of the partnership liabilities." Cla- 
gett V. Kilbourne, 1 Black, 346, 17 L. Ed. 213; Hannon v. O'Dell, 
71 Conn. 698, 43 Atl. 147. In Connecticut, such a bill in equity can 
be brought pending the attachment before a levy of exécution, under 
the provisions of section 1816 of the Eevised Statutes. Hannon v. 
O'Dell, supra. 

In this case, the partnership attaching creditors are those of the 
présent flrm of Earle Bros., and the question in regard to their right 
to priority is whether the property is partnership property of the 
présent flrm. It was among the assets of the original firm, but it is 
said that when Henry Earle became a new member he brought no 
capital, bought no interest in the old assets, but simply brought 
his services, and was entitled to nothing save a share in the profits. 
When he became a partner, the former members could hâve made 
whatever contract they chose, in the absence of fraud towards ex- 
isting creditors respecting the partnership assets, and could hâve 
made them separate property, and placed the stock in their in- 
dividual names. Nothing of the sort was done, no agreement as 
to ownership was made, and Henry entered the firm with no con- 
tract, except that he was to be a partner. The other members per- 
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mitted him to manage the finances, pledge the new and old certifl- 
cates for new debts of tlie flrm, and to receive the dividends as flnn 
property, and, althoiigh tliey coiitributed the whole capital, in the 
absence of an agreement that it should remain their property, and 
in the existence of this conduct on their part, the capital must be 
presumed to hâve become partnership property, in which Henry 
Earle had a technical interest. Story, Partn. § 27; Malley v. Insur- 
ance Co., 51 Conn. 222, 247; Livingston v. Blanchard, 130 Mass. 341. 
In any event, the stock of the rubber company was partnership prop- 
erty with respect to partnership creditors of the new firm. As be- 
tween the firm and its creditors, the conduct of the members of the 
partnership with relation to the apparent personal property or stock 
in trade of the firm made it a fund for the payment of partnership 
debts. This stock had always been partnership assets, and after 
Henry Earle became a member the certiflcates remained as before, 
and the stock and its dividends were treated upon the books of the 
firm as before, and the stock was pledged for the new debts of the 
firm. It is impossible to say that, as against partnership creditors, 
it was not partnership assets, Elliot v. Stevens, 38 N. H. 311. The 
status of the case is that Francis, a créditer of Joseph Earle individ- 
ually, has attached his interest in partnership property, and that sub- 
sequently partnership creditors hâve attached the same property to 
secure the payment of partnership debts. Their lien is superior; for 
it is well settled that the right of the créditer of one partner, who had 
attached partnership property for his debt, is subordinate to the 
right of the partnership creditors, who hâve attached subsequently, 
to hâve the property applied in payment of flrm debts. Bank v. 
Pitch, 49 N. Y. 539; Filley v. Phelps, 18 Conn. 294; Trowbridge v. 
Cushman, 24 Pick. 310; Pe'ck v. Sohultze, 1 Holmes, 28, Ped. Cas. No. 
10,895; Coover's Appeal, 29 Pa. St. 14. The suits of the complainant 
against Earle Bros, hâve not yet become, and may never become, 
judgments. The injunction against Francis should not, therefore, be 
absolute, but the attachments of the complainant should be adjudged 
to be liens upon the 76 shares of stock superior to the lien of Francis, 
and he should be enjoined against a levy of his exécution, and his levy 
should be stayed until the judgments, if any, of the complainant hâve 
been paid or satisfied from the partnership property of Earle Bros.; 
recourse to such property by levy of exécution being had first upon 
the shares standing in the name of Earle Bros. 

As thus modified, the decree of the circuit court is alfirmed, with 
costs. 



REAVIS et al. v. REAVIS et aL 

(Circuit Court, D. California. March 26, 1900.) 

No. 12,158. 

Eqditt Pleadtng — Objection to JoRisniCTioN— Bffkct of Motion to Dismiss. 

TJnder th.e rule established by tbe décisions of the suprême court, that, 

under the fédéral judiciary act objection to the jurlsdiction of the court 

may be taken In the answer upon a déniai of jurisdictional averments, 

where objection is se taken, a motion to dismiss, based thereon, and upon 
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évidence subsequently taken on the merits, whether considered as a motion 
or a plea in tlie abatement, will not be deemed a waiver by défendant of 
the other défenses set up in the answer. 

In Equity. On motion of complainants for a decree pro confesso 
on the ground tliat a motion to dismiss (treated as a plea in abate- 
ment), flled after answer, waived answer. 

Groodwin & Goodwin, for complainants. 
McKune & George, for respondent Clarke. 

MOEEOW, Circuit Judge. This is an action in equity, brought in 
tliis court on January 20, 1896, by the complainants, who are rési- 
dents and citizens of Missouri, as heirs at law of one Andrew Reavis, 
deceased, against the respondents, who are citizens and résidents of 
California. The bill charges that by virtue of certain fraudaient con- 
veyances respondeats hâve fraudulently acquired, held, and used cer- 
tain real and personal property in the state of California, f ormerly 
belonging to Andrew Reavis, deceased, which property is at présent 
held and used by the respondent Clarke. The bill prays for a decree 
declaring that the respondent Clarke holds this property and its rents 
and profits in trust for the complainants to the estent of four-fifths 
thereof, and that four-flfths of the said property belongs to the com- 
plainants, as heirs of the said Andrew Reavis, deceased. The bill 
further asks that an accounting be had, and that the respondent 
Clarke exécute such conveyances to complainants as may vest in 
them, and each of them, their right and title to their interests in the 
property. To this bill a plea in abatement was flled on Macch 4, 1896, 
by the respondent Clarke, alleging that the interest of David M. 
Reavis, a citizen of the state of California, and a co-respondent in 
the matter in controversy, was united with, and not separate from, or 
adverse to, or against the interests of the complainants in the suit, 
and that the court had no jurisdiction to hear and détermine the cause 
by reason of a lack of diverse ciiizenship of the parties to the action. 
To this plea the complainants interposed a demurrer on March 19, 
1896. By the consent of counsel, and for reasons not disclosed in the 
record, the demurrer was withdrawn on April 6, 1896, and the plea 
was thereupon overruled by the court. On May 18, 1896, the com- 
plainants flled an amended complaint. The answer and amended 
answer of the respondent Clarke and the several answers of the other 
respondents were thereupon flled, and upon the issues joined by the 
flling of a replication by complainants to the answer of the respondent 
Clarke testimony has been taken upon the merits. 

The respondent Clarke, in his answer, sets up a défense on the 
merits, and as a spécial défense the lack of diversity of citizenship 
of the parties necessary to give this court jurisdiction of the cause. 
This défense is based upon the claim, originally set up in the plea, 
that the interest of David M. Reavis is with the complainants; and 
the same charge is also made in the answer against the respondent 
J. J. Reavis. TJpon this issue of jurisdiction, and the testimony taken 
upon that issue, a motion was made by the respondent Clarke on 
May 20, 1899, to dismiss the amended bill. On November 13, 1899, 
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complainants were allowed to file a replication to respondent Olarke's 
motion to disiniss, and on November 27, 1899, this motion was denied. 
98 Fed. 145. In denying the motion to dismiss, the court decided 
that the évidence did net show that the real interests of D. M. Eeavis 
were with the complainants; and, further, that there was no such 
pi'oof of collusion between the complainants and D. M. Reavis as to 
reuder a rearrangement of parties necessary, according to the equi- 
ties of the case. Thereupon, on December 11, 1899, complainants' 
counsel moved the court for a default, and for a judgment, and for a 
decree pro confesso against the respondent Clarke. The grounds of 
this motion, as stated in the notice flled by complainants' counsel, 
were as foUows: 

"ïhat, the défendant liaving pleaded in abatement to the jurisdiction of the 
court in this cause, and having talïen and published the testimony on that 
plea, and having inslsted upon the trial of the issue thus presented, he thereby 
walved and wlthdrew his former plea in bar; that the court tried and deter- 
mined the issue tendered by said plea in abatement adverse to said défendant; 
that said défendant has failed at or before the next rule day after the rendition 
of said judgment to file an answer to the merits, or obtaiu an extension of 
time or right from the court so to answer." 

The motion of respondent Clarke to dismiss the bill is thus regarded 
as a plea in abatement by complainants' counsel. But it will be ob- 
served that this motion was based upon the spécial défense of a lack 
of jurisdiction raised by the answer. To turn this issue of the an- 
swer into a plea in abatement, and dispose of the case upon the rules 
governing a judgment upon that plea, would seem to be, under the 
circumstances of this case, an extremely technical proceeding, and, 
in the possible resuit, unjust to the respondents. Complainants, how- 
ever, contend that tliey flnd authority for such a proceeding in the es- 
tablished rules of equity practice. Section 5 of the act of March 3, 
1875 (18 Stat. 472), provides: 

"That if in any suit commenced in a circuit court * * * it shall appear 
to the satisfaction of said circuit court at any time after such suit has been 
brought or removed thereto, that the parties to said suit hâve been improperly 
or coUusively made or joined for the purpose of ereating a case cognizable or 
renaovable irader this act, the said circuit court shall proceed no further 
therein." 

Jn the case of Hartog v. Memory, 116 U. S. 388, .590, 6 Sup. Ct. 521, 
522, 29 L. Ed. 725, 726, the court, referring to this act, stated that 
prier to its passage the rule was that, when the citizenship necessary 
for the jurisdiction of the courts of the United States appeared on the 
face of the record, évidence to contradict the record was not admis- 
sible except under a plea in abatement in the nature of a plea to the 
jurisdiction, and that a plea to the merits was a waiver of such plea 
to the jurisdiction. The court further said that in its gênerai scope 
this rule had not been altered by the act of 1875, except in so far as 
it pi'ovided that the court might at any time, withoul plea and with- 
out motion, stop ail further proceedings, and dismiss the suit the mo- 
ment a fraud on its jurisdiction was discovered. But the court went 
further, and observed that: 

"Neither party has a right, however, without pleading at the proper time, 
and In the proper way, to introduce évidence the only puiijoso of vvliich is to 
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make out a case for dlsmlssal. The parties cannot call on the court to go 
behind the averments of cltlzenshlp lu the record, except, by a plea to the 
jurlsdietlon, or some other appropriate form of proceedlng. The case is not 
to be trled by the parties as If there was a plea to thé jurlsdietlon, when no 
such plèa has been filed." 

The complainants claim the right, under this statement of the rule 
of pleading governing the procédure in raising the question of juris- 
diction, to treat the respondent's motion to dismiss as, in substance 
and effect, a plea in abatement; and, as the motion or plea has been 
overruled, they contehd that they are entitled to a decree upon a de- 
fault to answer after the court denied the motion. But in the case 
of Morris v. Gilmer, 129 U. S. 315, 327, 9 Sup. Ct. 289, 293, 32 L. Ed. 
690, 694, the suprême court qualified its statements made in Hartog 
T. Memory upon the manner of raising the question of jurisdiction by 
the explanation that the sufaciency or regularity of the pleadings 
was not under considération in that case, and any commenta thei'enp- 
on could only be regarded as irrelevant to the détermination of the 
question decided in the case. It said : 

"In that case, the cltlzenshlp of the parties was properly set ont In the 
pleadings, and the case was submltted to the jury wlthout any question belng 
raised as to want of jurisdiction, and wlthout the attention of the court belng 
drawn to certain statements Incidentally made in the déposition of the défend- 
ant agalnst whom the verdict was rendered. After verdict, the latter moved 
for a new trial, raising upon that motion, for the flrst tlme, the question of 
jurisdiction. The court summarily dlsmlssed the action upon the ground, 
solely, of want of jurisdiction, wlthout afCording the plalntlfC any opportunity 
whatever to rebut or control the évidence upon the question of jurisdiction. 
The fallure, under the pecnliar circumstancês diselosed In that case, to give 
such opportunity, was itself sufflcient to justify a reversai of the order dls- 
mlssing the action, and what was said that was irrelevant to the détermination 
of that question was unnecessary to the décision, and cannot be regarded as 
authoritatlve." 

And in Anderson v. Watts, 138 U. S. 695, 701, 11 Sup. Ct. 449. 430, 
34 L. Ed. 1078, 1080, an express modification of the views of the su- 
prême court upon this subject is clearly shown. iSpeaking through 
the chief justice, the court says: 

"Under the act of March 3, 1875, determlnlng the jurisdiction of circuit courts 
of the United States (18 Stat. 470, 472), the objection to the jurisdiction upon a 
déniai of the averment of cltizenship is not conflned to a plea in abatement or 
a demurrer, but may be talien in the answer, and the tlme at whlch it may be 
raised Is not restricted" 

The same opinion is indicated in the case of Nashua & L. R. Corp. 
V. Boston & L. R. Corp., 136 U. S. 356, 373, 15 Sup. Ct. 1004, 34 L. Ed. 
363. Under the authority of those last cases, respondent Clarke was 
entitled to raise the question of jurisdiction in his answer, and it 
would seem that this was so understood by counsel, when, by consent, 
the demurrer to the original plea in abatement was withdrawn, and 
the plea overruled by the court. No other explanation satisfactorily 
accounts for the disposition that was made of that plea. Evidence 
was required to support it, and évidence that in some degree went to 
the merits of the whole case. It was, theref ore, convenient and prac- 
ticable to embody this issue with the other issues of fact in the an- 
swer, and réserve the détermination of this question for the hearing. 
In the case of State of Ehode Island v. State of Massachusetts, 14 Pet. 
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251, 257, 10 L. Ed. 423, 445, Ohief Justice Taney, speaking for the 
court, declared that courts of cLancery hâve always exercised an 
équitable discrétion in relation to rules of pleading whenever they 
hâve found it necessary to do so for the purposes of justice. And, 
as illustrating the necessity for the exercise of this discrétion, and 
the adoption of the most libéral principles of practice and pleading, 
the learned judge refers to the possible résulta arising from a too 
strict adhérence to such rules. He says: 

"According to the rulea of pleading in the chancery court, i£ the plea 1» un- 
exceptionable in its form and charaeter, the complalnant must either set it 
down for argument, or he must reply to it, and put in issue the f acts relied on 
in the plea. If he elects to proceed in the manner first mentioned, and sets 
dovvn the plea for argument, he then admits the truth of ail the facts stated 
In the plea, and merely dénies their suffieiency in point of law to prevent his 
recovery. If, on the other hand, he replies to the plea, and dénies the truth 
of the facts therein stated, he then admits that. If the particular facts stated 
in the plea are true, they are then suffieient In law to bar his recovery, and, 
if they are proved to be true, the bill must be dismissed, without référence to 
Ihe equity arising from any other facts stated in the bill. Hughes v. Blake, 
G Wheat. 472, 5 L. Ed. 303. TJndoubtedly, if a plea upon argument Is ruled 
to be suffieient in law to bar the recovery of the complainant, the court of 
chancery would, according to its uniform practice, allow him to amend, and 
to put in issue, by a proper replication, the truth of the facts stated in the 
plea. But in either case the controversy would turn altogether upon the 
facts stated in the plea, if the plea is permitted to stand. It is the strict and 
technical charaeter of thèse rules of pleading, and the danger of injustice often 
arising from them, which has given rise to the équitable discrétion always exer- 
cised by the court of chancery in relation to pleas. In many cases, where 
they are not overruled, the court will not permit them to bave the fuU efCect 
of a plea; and will, in some cases, save to the défendant the benefit of it at 
the hearing, and in others will order it to stand for an answer, as, in the judg- 
ment of the court, may best subserve the purposes of justice." 

The plea in that case involved no question of jurisdiction over the 
parties, but the views expressed are applicable to equity pleading gen- 
erally, and particularly where the enforcement of technical rules will 
resultin manifest injustice to either party. It follows that under the 
présent practice the motion of the respondent Clarke to dismiss the 
bill, whether considered as a motion or a plea in abatement, cannot, 
under the circumstances of this case, be deemed to hâve been a waiver 
of the other défenses set up in his answer. The motion for a decree 
pro confesso will therefore be denied. 



SOUTHWEST MISSOURI LIGHT CO. v. CITY OF TOPLIN, MO. 
(Circuit Court, W. D. Missouri, W. D. March 31, 1900.) 

CONSTITUTIONAL LAW — ImPAIRMENT CI' OBLIGATION OF CONTRACTS — CiTT 

Okdinancb. 

An ordinance adopted by a city under assumed authority from the state 
which impairs the obligation of a previous contract made by the city is 
the same in effeet as a subséquent enaetment by the state législature, and 
Is within the prohibition of the contract clause of the fédéral constitution. 
Municipal Corporations — Contracts— Ordinance Granting Franchise to 
LiGHT Company. 

A statut* of Missouri (Laws 1891, p. 60) authorizcs eities of the third 
dass to erect, maintain, and operate gas or electric light works or water 
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Works, to supply llght or water for public purposes, and for the use of the 
inhabitants of sucli clty: "provided, that the councll may, in tlieir discré- 
tion, grant the right to any person or persons or corporation to erect sueh 
Works * * * upon such terms as may be prescribed by ordinance: 
provided, further, that such right to such persons or corporation shall not 
extend for a longer period than 20 years, and shall not be renewed unless 
by the consent of a majority of the qualifled voters." Acting under such 
statute a city passed an ordinance by which, "in considération of beneflts 
to be derived therefrom," it granted to the assignors of a corporation the 
right to erect, maintain, and operate electric light works for a term of 
20 years, with such incidental rights as were necessary for the efficient 
opération of such works. The ordinance required the grantees to complète 
the works within a specifled time; to erect pôles to properly suspend street 
lights, if contracted for at any time by the city; to maintain a light at a 
railroad crossing, free of expense to the clty; and flxed the llmit of rates 
to be chargea for lights. Eeld that, having adopted the alternative method 
of procuring light for the city and its inhabitants contemplated by the 
statute, It was an implied term of the contract, made by the acceptance 
of the ordinance, that the clty would not itself enter into compétition with 
the grantee in supplying lights to private consumers during the term of 
ttie grant by means of a light plant èrected under the powers conferred 
by the statute. 
3. Same— Impairment of Contract— Injunction. 

Where a city, having erected an electric light plant under an ordinance 
adopted pursuant to a vote, Is proceeding to fumish lights to private con- 
sumers, in compétition with a private corporation, and in violation of the 
implled terms of the franchise granted to such corporation, under which 
It had expended money In building works, the latter is entitled to an in- 
junction against such compétition as the only adéquate remedy; and it is 
not precluded from such reliefi by the fact that it did not object to the 
érection of the works by the city, when the ordinance under which they 
were built did not disclose any Intention on the part of the city to compete 
for private business, and no injunction is asked against the furnishlng by 
the clty of lights for public purposes. 

In Equity. On motion for temporary injunction. 

Edwin Silver, for complainant. 
C. H. Montgomery, for défendant. 

PHILIPS, District Judge. This is a bill in equity to enjoin the de- 
fendant, a municipal corporation under the laws of the state of Mis- 
souri, from proceeding further in the opération of works constructed 
by it for the purpose of furnishing electric lights in so far as it is 
furnishing and proposes to continue to furnish private consumers for 
commercial purposes. In 1891 the législature of the state passed an 
act (Laws Mo. 1891, p. 60) the fourth section of which is as follows: 

"Sec. 1519. The council shall hâve the right to erect, maintain and operate 
gas-works, electric light works or light works of any other kind or name, and 
to erect lamp posts, electric light pôles or any other machinery or appliances 
necessary to light the streets, avenues, alleys and other public places, and to 
supply private lights for the use of the inhabitants of the city and its suburbs, 
and regulate the same and to prescribe and regulate the rates to be pald 
by the consumers thereof, and to acquire by purchase, donation, or condemna- 
tlon, suitable ground within or without the city upon which to erect soch 
Works, and the right of way to ahd from caïd works, and also the right of 
way for laying gas pipes, electric wires under or above ground, and erecting 
posts and pôles and such other machinery and appliances as may be neces- 
sary for the etiîcient opération of such works; ail of which shall be done in 
the manner prescribed by ordinance: provided, that the councll may, in their 
discrétion, grant the right to any person or persons or corporation to erect 
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such Works and lay the pipes, wires, and erect the posts, pôles and otlier neces- 
sary appliances and machinery therefor, upon such terms as may be presoribed 
by ordinanee: provided, further, that such right to such persons or corporation 
shall not extend for a longer period than twenty years, and shall not be re- 
uewed uuless by the consent of a majority of the qualified voters of said city 
voting at an élection held for such purpose." 

The succeeding section makes a like provision for erecting water- 
works, either by the city or by contract with some person or corpora- 
tion. Afterwards, on tiie 7th day of October, 1891, the défendant city 
adopted an ordinanee by which, "in considération of benefits to be 
derived therefrom," it granted to certain designated persons the right, 
power, privilège, and authority within said city, and any additions 
thereto, to build, erect, operate, and maintain ail necessary and con- 
venient electric ïight and electric motor plants, appliances, machinery, 
and appurtenances for the génération of electricity, with proper 
means for maintaining conduits for the distribution of such electricity, 
for the purpose of furnishing light, heat, motor power, and other pur- 
poses, for a period of 20 years from the granting of the franchise; giv- 
ing authority to use the streets, avenues, alieys, and public grounds in 
the city for laying pipes and erecting pôles and other proper supports, 
and to suspend wires thereon, for the purpose aforesaid. After im- 
posing certain conditions under which the privilège should be exer- 
cised, the ordinanee flxed the limitation for charges to be allowed 
for furnishing such lights. Tliis grant inured to the benefit of the as- 
signées of the grantees, which right passed by assignment to the 
complainant corporation. The ordinanee was accepted, and the 
grantees thereunder proceeded, at an outlay of |13,000, to erect said 
Works and appliances for furnishing to the city and the people thereof 
electric lights. The complainant thereafter continued to operate said 
plant, furnishing lights to the city and résidents thereof and its 
vicinity, up to the date of the filing of the Mil herein, in full compli- 
anee with the requirements of the ordinanee. On the 7th day of Feb- 
ruarj-, 1899, the défendant city passed an ordinanee authorizin-f and 
ealling a spécial élection for the purpose of voting on the proposition 
tû increase the indebtedness of the city of Joplin for the purpose of 
building an electric light plant to be owned, eontrolled, and operated 
by the city, authorizing the council to issue bonds therefor, and pro- 
viding for a sinking fund. An élection thereunder was held, and the 
proposition submitted was carried. On the Ist day of March, 1899, 
the city, by its council, adoi)ted an ordinanee declaring the resuit of 
the élection, and authorizing the issue of |30,000 in bonds for the pur- 
pose of erecting its own electric light works, which hâve been con- 
structed and put into opération. The bill does not seek to enjoin the 
city from furnishing such lights for public uses, but allèges that by the 
érection of such works and doing a commercial business in furnishing 
lights to private consumers it is entering into compétition with the 
franchise granted to the complainant, the practical effect of which is 
to threaten to destroy the value of its plant by driving it out of busi- 
ness. The bill allèges that the complainant is the owner of a large 
amonnt of property in said city (presuinably its electric plant), which 
will be subjected to the payment of taxes thereon to aid in supporting 
the Works constructed and' operated by the city, and that it will there- 
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by be compelled to contribute to the destruction of its own business. 
The claim is that guch act oî the city impairs tlie obligation of its 
contract with the complainant, and is, therefore, prohibited by section 
10 of article 1 of the fédéral constitution, which déclares that no state 
shall pass any law impairing the obligation of contracts. 

It is to be conceded to the contention of complainant that the sub- 
séquent adoption of the ordinance by the city under an assumed au- 
thority from the state has the same effect upon the pre-existing con- 
tract as a subséquent enactment by the législature of the state. City 
of Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 
43 L. Ed. 341. The principal contention of défendant is that the or- 
dinance of October 7, 1891, merely granted the right or privilège to 
the use of its streets, avenues, alleys, etc., for laying conduits, erect- 
ing pôles, and stringing wires thereon necessary for the opération of 
complainaut's works in the distribution of electricity; that it left the 
city perfectly f ree either to concède a like right to any other private 
person or corporation, or immedlately to erect its own plant, and fur- 
nish lights, either for public or private use, within the city limits. If 
the grant under the ordinance was merely a unilatéral contract, im- 
posing no mutual obligations and undertakings betvreen the parties, 
to be kept and observed by them during the life of the franchise, it 
might well be maintained that it was the mère grant of the privilège to 
erect and maintain, as best it might, within the city, such works, with 
no express or implied undertaking on the part of the city not to be- 
come such competitor. There is no better rule for the construction of 
grants and contracts than "to place ourselves as nearly as possible in 
the seats which were occupied by the parties at the time the instru- 
ment was executed; then, taking it by the four corners, read it." 
Walsh V. Hill, 38 Cal. 481. Accordingly, it was said by the court of 
appeals for this circuit in Speed v. Railroad Co., 30 C G. A. 3, 86 
Ped. 237: 

"It may be regarded as the recognlzed rule that in the exposition of grants 
and contracts the construction should be upon the view of the attitude of the 
persons maklng them, and upon a comparison of every part of the entire in- 
strument; so that, while endeavoring to givc every substantive part operative 
effect, also to give It a praetical rather than a theoretical application. Anl 
when the Intention is apparent, without répugnance to the settled rules of law, 
It will eontrol the technical terms; for the intention, and not the words, is 
the sensé of any agreement. And tMs will prevall regardless of inapt expres- 
sions or careless recitations." 

It is a well-known public fact that in this state in 1890-91 there 
existed in cities of the third class the ambition and désire to enjoy 
the advantages and conveniences of modem civilization in having 
waterworks, gas, and electric lights, both for public and private use. 
Many of thèse municipalitiea were already burdened with public debt 
to the full extent of the constitutional limit of taxation. In others 
there was timidity, to immovability, about issuing bonds to enable 
such cities to embark in the experiment of building and operating 
such works. To meet thèse conditions, the act of 1891, supra, was 
passed by the state législature, the fourth section of which provided 
for gas and electric light works, and the flfth section provided for 
waterworks for the city. The first part of said fourth section author- 
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îzed the city to erect, maintain, and operate electric light works 
"necessary to light the streets, avenues, alleys and other public places, 
and to supply private lights for the use of the inhabitants of the city 
and suburbs, and regiilate the same," and it prescribed and regulated 
the rates to be paid by cousumers thereof, etc.; and to provide for 
the condition above adverted to, where the city might not be able to 
erect and maintain its own works, foUows the proviso authorizing the 
council, in the exercise of their discrétion, to '-grant the right to any 
person or persons or corporation to erect such works." The right to 
erect such works was for the purpose of giving the city and its in- 
habitants the facilities for obtaining such lights. When it, by such 
contract, obtained thèse advantages for the given period of 20 years, 
the city had accomplished through this législation the desired object. 
The opening words of section 1 of the ordinance indicate this: "In 
considération of the benefits to be derived therefrom," the persons 
named, and their assigns and successors, were authorized to erect 
such works; that is, the considération of the beneiits to be derived 
from such contract to the city and its inhabitants justilied the grant. 
The last clause of the same section, which imposed upon the company 
the duty of erecting pôles for lights, so as "to properly suspend street 
lights, if contracted for at any time by the city," shows that by the 
ordinance, if the city elected to contract for such street lights, the 
duty was imposed upon the grantees to erect pôles, and properly to 
suspend therefrom such lights. And as long as the complainant exer- 
cises such grant, it must furnish this equipment for the suspension 
of street lights for the city's use. Ho, also, under the third section of 
the ordinance, which fixes the maximum rate that the company may 
charge for such lights, occurs this provision : 

"For one light erected on tlie front porcli of Freeman's Foundry, so as to 
liglit the Frisco Railroad crossing on Main street, and to be maintained and 
kept in order without charge or expense to the city." 

iîy this provision the contract compels tlie company to maintain 
and keej) in order, without charge or expense to the city, an electric 
light at a given place for a given purpose, during the period of 20 
yt'ars, whether or not the city erects and opérâtes its own works. The 
j'urpose of the city in making this contract to secure such lights for 
rhe public and the people of the city is further indicated by the pro- 
vision in section 5 of the ordinance that, "unless said parties, their 
successors, or assigns, shall begin work in good faith within sixty 
days from the approval of this ordinance, and hâve the works in opéra- 
tion within four months, this ordinance shall be void and of no eiïect." 
It would hâve been quite amatter of indifférence to the city when the 
work should be begun and the works put in oi)eration, if it did not 
under stand that the same was for the benefit of the city and its in- 
habitants; and, if thèse grantees did not thus get to work, and com- 
plète the works, so the city could get the use thereof, it intended by 
this provision to be at liberty to contract with some other person or 
corporation therefor. And certainly it must foUow that when the 
company thus began work and completed it, the obligation was im- 
jjosed npon the city not to interfère with the right and privilège grant- 
ed to furnish such lights to the people of the city. 
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It is among the recognized canons of construction of statutes, con- 
tracts, and grants that what is implied is as much ^ part of it as if 
expressed in so many words. U. S. t. Babbitt, 1 Black, 61, 17 L. Ed. 
94. The rule is thus expressed in 2 Kent, Comm. (12th Ed.) § 555: 

"The mutual intention of tlie parties to tlie instrument Is tlie great, and some- 
tlmes the difîicult, object of tlie iuquiry, when tlie terms of It are uot free 
from amblgiilty. ïo reaeh and carry that intention into efCect, the law, when 
it becomes necessary, will control even the literal teiTQs of the contract, if they 
manifestly contravene the purpose; and many cases are given in the books 
in which the plain intent has prevailed over the strict letter of the contract. 

* * * The whole instrument ia to be viewed and compared in ail its parts, 
so that every part of it may be made consistent and effectuai." 

So Bishop (Cont. § 256) says: - 

"It is the interpreted stipulation, not its naked words, whicli, in trial of a 
cause, the judge submits to the jury as the foundation for their verdict. 

* * * The contract as shaped, or as to be shaped, by judicial hands is the 
real undertaking between the parties^ and the written or spoken words flU 
simply the office of helps to the tribunal in determining the contract." 

This principle is graphically expressed in Plowd. 467: 

"Hence it appears that there is great diversity between thèse two equities. 
The one abridges the letter, the other enlarges it; the one diminishes it, the 
other amplifies it; the one takes from the letter, the other adds to it. So that 
a man ought not to rest upon the letter only, but he ought to rely vipon the 
sensé, whieh is tempered and guided by equity, and therein he reaps the fruit 
of the law; for, as a nut conslsts of a shell and kernel, so every statute consists 
of the letter and the sensé; and as the kernel is the fruit of the nut, so the 
sensé is the fruit of the statute." 

There is another rule of law applicable to this case: 

"If the act to be done by the party binding can only be done upon a cor- 
responding act beiug done or allowed by the other party, an obligation of the 
Jatter to do or allow to be done the act ov thing necessary for the completion 
of the contract will be necessarily implied." Black v. Woodrow, 39 Md. 104; 
TJ. S. V. SpQpd, 8 Wall. 77, 19 L. Ed. 449. 

This rule is very aptly put by Judge Wagner in Lewis t. Insurance 
Co., 61 Mo. 538: 

"It very frequently happens that contraots on their face and by their express 
terms appear to be obligatory on one party only; but in such cases, if it be 
manif est that It was the intention of the parties, and the considération upon 
whlch one party assumed an express obligation, that there should be a corre- 
sponding and corrélative obligation on the other party, such corresponding and 
corrélative obligation will be implied, — as, if the act to be done by the party 
binding himself can only be done upon a corresponding act being done or 
allowed by the other party, an obligation by thé latter to do or allow to be 
done the act or things necessary for the completion of the contract will be 
necessarily implied." 

When the city granted this right and privilège to erect such works, 
and to furnish lights for a period of 20 years, can it be possible that 
the city contemplated, and that the parties understood, that, after 
the grantees should go to the large expense of erecting such works, 
the city would, at its pleasure, construct like works, to oecupy the 
saine fleld as a competitor with the grantees? In Cort t. Lassard, 
18 Or. 221, 22 Pac. 1054, 6 L. E. A. 053, the court, speaking of a con- 
tract binding an actor to act at a particular theater for a specified 
time, declared that: 
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"In the nature of things, It implies a régulation against acting at any ollier 
theater durlng that time. * * * According to the true spirit of such 
agreement, the implication precluding the défendant from acting at any other 
theater during the period for which he has agreed to act for plaintifE foUows 
as inevitably and logically as if it was expressed." 

The question presented heie has nowhere been more fully discussed 
than by the suprême court of Peimsvlvania in tlie case of White v. 
City of Meadville, 35 Atl. 694, 177 Pa. St. (>43, 34 L. E. A. 507. The 
city, after making a contract with the water company for the érec- 
tion of a water plant, attempted subsequently to build its own plant 
under a later statute; and the court, in this connection, made an ob- 
servation most pertinent to the facts of this case: 

"A municipality, in its beginning, is perhaps not financially strong, or its 
debt may approach the constitutional limit so elosely that it caunot borrow. 
Nevertheless, the low state of its financial condition does not render less urgent 
the necessity of a water supply. It can obtain it in but one way; by contract 
with those who hâve the money, and are willing to invest their private capital 
In the construction of waterworiis. The législature Ijnew that capital would 
not be invested in such enterprises if, in the future, it were liable to confisca- 
tion by compétition with a public enterprise operated from a municipal treas- 
ury Capable of replenishment from the pocket of the taxpayer. The municipal- 
ity will not be forever poor. The time will corne when it will be of flnaneial 
ability to own and operate its own worlîs. That faet suggested clause 7 of the 
corporation act [which conferred the power to buy]. The very fact of having 
a supply of water on an investment of private capital has tended to stimulate 
its growth, and largely appreciate the value of taxable property. Both the con- 
tracting parties must be conclusively presumed to hâve had in view the law 
which empowered them to contract, and which became a x>art of the con- 
tract. At the end of 20 years the défendants hâve a right to talje the worlis 
at a price flxed by the law, and that is one of computation. True, as to the 
City, the talîing of the works is only permissive." 

This case was followed in Metzger v. Borough of iîeaver Falls, 35 
Atl. 1134, 178 Pa. St. 1, in which the court said: 

"The législature never intended to commit the duty of supplying water to a 
municipality to two différent ageneies, both in opération at the same time. 
The borough had authority 'to provide a supply of water for tlie usé of the 
inhabitants.' This supply was provided by the Union Water Company, subject 
to such régulations in regard to streets, roads, and grades as the borough 
Imposed. The borough did not attempt to construct works until years after 
tlie water company had laid its mains and the public had been served. The 
rlghts of the water company vested by consent of the municipality, and its 
contract to supply water for public purposes. * * * After twenty years 
the borough has power to purchase the works at a price not exorbitant." 

The court held that the city could not, by constructing its own 
works within 20 years, without buying ont the company, become a 
competitor with the company, and drive it out of business. After the 
décision in the Meadville Case, the city attempted to évade the dé- 
cision of the suprême court bv the subterfuge stated in Welsh v. 
Borough of Beaver Falls, 40 Atf. 784, 186 Pa. St. 578. The court held 
that what could not be doue directly could not be done indirectly, and 
said : 

"When a contract is made with a private water company, authorized usuaily 
only to build its works and maintain its plant at one place, it would be grossly 
inéquitable to hold that the municipality, after inviting the construction of 
such Works, and contracting with the company for tlie water supply, could at 
any time thereafter destroy them by constructing its own works. To author- 
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ize such municipal action, tlie statutory rlght must be expllclt. It will n»t 
be implled f rom doubtf ul language." 

This question was vëry carefully considered by Judge Oarpenter 
in Westerly Waterworks Co. v. Town of Westerly (0. 0.) 75 Fed. 181. 
It is true that in that case it may be said there was sometliing of an 
express obligation on the part of the water company to supply water, 
and there was something of an exclusive grant, with. the right of the 
city to purchase within 25 years. Eut what différence, in contempla- 
tion of law, can it make whether, under a statute like that of Missouri, 
where the option is given to the city either to build its own works or 
to contract with some other person or corporation to build such works 
for the purpose of supplying the city and its inhabitants, under which 
the implication necessarily arises that the city should not become a 
competitor by erecting its own works, and an express provision in the 
ordinance to that efEect? The court in the case last cited said: 

"The question is wliether the contract hère in dispute contalns an impliclt 
réservation, founded on the then existlng state of the law, of a rlght of a 
town at pleasure to construct waterworks. The law glves power to construct 
waterworiss, and also to contract for a water supply, and, as incldental to such- 
eontraets, to confer certain rights and exemptions on the contractors. Does 
this leave it compétent for the town to malie a contract with this corporation, 
'and afterwards, without any default alleged on the part of the corporation, 
and in dérogation of the terms of the contract, to construct other works ? The 
question is not whether the town may grant a franchise to be excluslvely exer- 
clsed by the company for a term of years, wltliout regard to its ablllty or 
willlngness to fumlsh an adéquate supply of suitable water; but the question 
is, rather, whether the town bas not, by Its own act, under one branch of the 
law, Umited Its power to act under the other branch of the act." 

Without undertaking to review or reconcile some apparent conflict 
of authority on this subject, I am unable to differentiate this case 
f rom the governing principle ruled by the suprême court in City of 
Walla Walla v. Walla Walla Water Oo., 172 U. S. 1, 19 Sup. Ct. 77, 43 
L. Ed. 341. The charter of the city of Walla Walla empowered it to 
erect and maintain waterworks, or to authorize the érection of the 
same, "for the purpose of furnishing the city, or the inhabitants there- 
of, with a sufiicient supply of water." And by another section the 
city was empowered to provide a sufflcient supply of water, and "to 
grant the right to use the streets of the city for the purpose of laying 
gas and other pipes, intended to furnish the inhabitants of the city 
with light or water, to aoy person or association of persons, for a 
term not exceeding 25 years ; provided, always, tliat noue of the rights 
or privilèges shall be exclusive, nor prevent the council from granting 
the same right to others." Under this statute the city, by'ordinance, 
granted to the water company the right to lay and maintain water 
mains, etc., for 25 years, reserving to itself the right to maintain flre 
hydrants and to flush sewers during this term, each without charge. 
The contract further provided that it was voidable by the city so far 
as it required the payment of money upon the judgment of a court of 
compétent jurisdiction, when there should be a substantial failure of 
the supply of water, or failure of the company to perform its under- 
taking. The provisions of the ordinance were accepted by the water 
company, and tlie works were erected, and the company for a number 
of years supplied the requisite water, and performed its contract. 
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Then the city passed an ordinance to consiruct its own system of 
waterworks, and to issue bonds therefor. Thereupon the water com- 
pany filed its bill to enjoiu the city. It is true that in that case 
the ordinance creating the contract between the city and the water 
Company undertook to give the conipany the exclusive right to furnish 
water. And while it might seem, on a casual reading of the opinion 
of the court, that this fact had some influence on its judgment, enjoin- 
ing the city from becoming a competitor with the water company, yet 
a doser analysis of the opinion satisfles my mind that this fact could 
not bave been of controlling effect. Such a provision in the contract, 
being in express violation of the grant under the state statute to the 
city, the statute read the provision out of the contract, and therefore 
the case neeessarily was determined without regard to such provision. 
This case décides èxpressly that the subséquent ordinance of the city 
brought the case within the purview of that clause of section 10 of 
article 1 of the fédéral constitution which prohibits a state from pass- 
ing any law impairing the obligation of contracts. The municipality 
being an intégral part of the state, its législative act in the form of an 
ordinance under an assumed authority from the state dperated upon 
the préviens contract the same as if it had been a subséquent act of 
the state législature. The court said: 

"Had the privilège granted been an exclusive one, the contract might be 
considered objectionable upon the ground that it created a monopoly, without 
an express sanction of the législature to that effect." 

It then further proceeded to hold : 

"That an ordinance granting the right to the water company for twenty- 
flve years to lay and maintain water pipes for the purpose of furnlshing the 
inhabltants of the city with water does not, in our opinion, create a monopoly 
or prevent the granting of a similar franchise to another company." 

And as conclusive proof that the court did not base its conclusion 
upon the provision in the contract giving the company the exclusive 
right for the designated period, on page 17, 172 U. S., page 84, 19 
Sup. et., and page 348, 43 L. Ed., the court says: 

"There was no attempt made to create a monopoly by granting an exclusive 
right to this company, and the agreement that the city would not erect water- 
works of Its own was accompanied, in section 8 of the contract, with a réser- 
vation of a right to take, coudenm, and pay for the waterworks of the com- 
pany at any time during the existence of the contract. Taking sections 7 and 
8 together, they amount simply to this: Xhat, if the city should désire to 
establlsh waterworks of its own, it would do so by condemning the property 
of the company, and making such changes in its plant, or such additions there- 
to, as It might deem désirable for the better supply of its inhabitants; but that 
it would not enter into a direct compétition with the company during the llfe 
of the contract. As such compétition would be almost neeessarily ruinons 
to the company, it was little more than an agreement that the city would carry 
out the contract in good faith. An agreement of this kind was a natiual inci- 
dent to the main purpose of the contract, to the power given to the city by 
its charter to provide a sufflcient supply of water, and to grant the right to 
use the streets of the city for the purpose of laying water pipes to any per- 
son or association of persons for a term not exceeding twenty-flve years. In 
establlshing a System of waterworks the company would neeessarily incar a 
large expense in the construction of the power house and the laying of its 
pipes through the streets, and, as the life of the contract was limited to twenty- 
flve years, it would naturally désire to protect itself from compétition as far 
as possible, and would hâve a right to expect that at least the city would not 
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Itself enter into such compétition. It is not to be supposed that the eompany 
would hâve entered upon this large undertaking In view oî the possibllity that 
, In one of the sudden changes of public opinion, to whlch ail municipallties are 
more or less subject, the city mlght résolve to enter the field itself, — a fleld in 
whlch it undoiibtedly would hâve become the master, — and practically extin- 
gulsh the rlghts It had already granted to the eompany. We thlnk a dlsclaimer 
oî this kind was within the falr intendment of the contract, and that a stipu- 
lation to that effect was such a one as the clty mlght lawfully make as an 
incident of the principal undertaking." 

In other words, suc^ an express provision in the contract, in good 
conscience and equity, could amount to nothing more than what the 
law would Write into a contract made by a city of the third class in 
Missouri under this statute of 1891. The city of Joplin, "in considéra- 
tion of the beneflts to be derived" from the construction and érection 
of the plant by its grantees, gave them the right and privilège to its 
streets, etc. It compelled them to go to work within a given number 
of days, and to complète its works within a given time; to so erect its 
pôles and string its wires as to fumish the streets of the city with 
electric lights if the city should demand a contract therefor; it re- 
quired of the eompany to keep and maintain a light at a given place 
for lighting a railroad crossing; it invited the eompany to put its 
money into this plant, and to become the owner of property in the 
city. Will the law permit that, as soon as it becomes strong enough 
to stand alone, because, perhaps, the very présence of electric lights 
on the streets and in its houses, furnished by this complainant, has in- 
vited population and growth and increase of its wealth, the city 
itself should embark in the electric light business, lay its pipes along- 
side of those of the complainant, and enter the fleld of compétition 
in the mercantile business of selling lights, and to tax the property of 
the complainant to help to support this compétition, and ultimately 
drive it from the fleld, and destroy its investment? When it exer- 
cised its option, under the statute of 1891, to enter into a contract 
with some other person or corporation for a period of 20 years, it 
thereby as effectually declared to its grantee that it did not propose 
to exercise contemporaneously the power given in the ûrst part of the 
statute to erect its own works, and enter upon compétition with its 
grantees, as if it had written it in italics in the ordinance itself. 
What is necessarily implied need not be expressed. My conclusion 
in this case is based largely upon the peculiar provisions of this stat- 
ute, the object of the législature in its grant to cities of the third 
class, as well as the obvious equities and justice of the case. As the 
complainant does not ask that the défendant shall not supply for its 
public use electric lights, it certainly ought not to complain that it 
shall be restrained from entering the fleld of spéculation in a busi- 
ness venture to compete for private patronage. 

The remaining question of importance is, will the remedy of injunc- 
tion apply to the facts of this case? Doubtless, where the grantee 
from the city should stand by silently, and see the city proceed to erect 
its own plant, with the knowledge of the fact that it was entering into 
compétition in its opération with the grantee in every respect, at 
an outlay of a, large amount of money in the issue and sale of bonds, 
good conscience would demand that the objector should speak out, 
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and take aiïirmative action at the earliest time possible. But each 
case must dépend largely upon its own peculiar facts. The ordinance 
under whieh. the city buîlt its works simply provided "to increase the 
indebtedness of the 'city of Joplin for the purpose of building an elec- 
tric light plant, to be owned, controlled, and operated by the city." 
There was nothing in this ordinance declaring to the public the pur- 
pose of the city to do more than build an electric light plant, to be 
owned and operated for the public uses of the city. There was noth- 
ing on the face of the ordinance to communicate that it was the 
further purpose of the city to operate its plant for mercantile purpos- 
es. The complainant is not objecting to the construction and opéra- 
tion of the defendant's works in supplying electricity for its public 
use, but for extending that use to compétition in the open market. The 
purpose of the city to enter into this compétition was not made mani- 
fest to the complainant until the défendant began to furnish lights to 
private consumers, which is now in its incipiency. Has the complain- 
ant, for" such invasion of its rights, a complète remedy at law within 
the meaning of the statute? "The remedy at law, in order to exclude 
the concurrent remedy at equity, must be as complète, as practical, 
and as eflQcient to the ends of justice and its prompt administration 
as the remedy in equity." City of Walla Walla v. Walla Walla 
Water Oo., 172 U. S. 12, 19 Sup. Ct. 82, 43 L. Ed. 346. The court in 
this same case, speaking of the remedy at law for the breach of the 
covenant, says: 

"In the meantime great — perhaps irréparable — damage would hâve been done 
to the plalntiff. What the measure of such damages was would be exceedingly 
diffleult of ascertainment, aud would dépend largely upon the question of 
whether the value of plaintiff's plant was destroyed or merely impaired. It 
would be impossible to say what would be the damage incurred at any particu- 
lar moment, since such damage might be more or less dépendent upon whether 
the compétition of the city should ultimately destroy, or only interfère with, 
the business of the complainant." 

Could the complainant's damages in a suit at law be ascertained in 
a single suit? How would it be possible for a court and jury to fix 
a reliant and just standard for the ascertainment of ail damages the 
complainant would sustain, dépendent upon future events and results 
impossible of anticipation? Must it sue every day, or every nionth, 
or must it wait until the fact is actually demonstrated by experiment 
that its property and business hâve been wholly destroyed, or could 
the court and jury take the results of a preceding period of compéti- 
tion, and by that measure the results for the future? It seems to me 
that this is the proper ofHce of the remédiai justice sought by the 
process of injunction. Temporary injunction granted. 



PHILLIPS V. UNION CENT. LIFE INS. CO. 
(Circuit Court, W. D. Georgia, S. T>. Fobruary 21, 1900.) 

1. Life Insurance — Contract — Ukdeliverkd Poi.icy. 

An applicant for life Insurance was duly examined and recommended 
for Insurance, and the application forwarded for acceptance by the Com- 
pany. Subsequently a part of the flrst premium was paid, and a note 
given for the remainder, upoa an agreement with the agent that, if ac- 
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cepted, the Insurance should be fromi that date. The application was ac- 
cepted, and a poUcy Issued beartng; date in aeçordance wltli such agree- 
ment, wliicli wag forwarded to the agent of the company, who notified the 
applicant of siich accèptance by ndail, and that he.would call and deliver 
.the pollcy, but before he had done so the applicant died. Helâ, that there 

Was a completed contract of Insurance. 
3. Same. 

' The fact that an applicant for Ufe Insurance desired the pollcy to be 
made payable to a partlcular person, whlle, as issued, in conformity to 
the wrltten application, It was made payable to the légal représentatives 
0;f the insured, does not constitute a varlance of which the company can 
take advantage to defeat the contract 

3. Same— ExAMiNATiON oi' Insurbd. 

A contract of lif e Insurance is not vltlated by the failure of an agent 
of the company to make a personal examina tion of the applicant as re- 
quired by its rules, where a pollcy' was Issued upon a proper examinatlon 
by the ihedical examiner, and where It does not appear that the insured 
had knowledge of the requirementv 

4. Same— Action on Polict— Limitation. 

By a verbal understanding between an applicant for life Insurance and 
the agent of the company, the pollcy was tô be made payable to a par- 
tlcular person-, but the written application required it to be made paya- 
ble to the légal représentatives of the applicant, and it was So issued. 
Before it had been actually delivered, but after it had become effective, 
the insured dled; and the company then refused to deliver it to her rep- 
résentatives, and removed it from the state. In the belief that the policy 
had bèen wrltten in aeçordance with the verbal agreement, an action 
was brought thereon in behalî of the supposed beneficiary, and the time 
flxed by the poUcy veithin which an action was required to be coinmeneed 
thereon expired before the mistake was learned by those in interest, by 
the production of the pohcy in court. Helit, that the company was es- 
topped to plead the limitation in défense to a suit In equlty instituted 
within a reasonable time thereafter by the légal représentative of the 
deceased to compel delivery of the policy and to recover thereon. 

This ,was a suit in equity to compel the delivery of a life Insur- 
ance policy, and to recover thereon, broUght hy the administrator of 
the insured. 

Dessau, Harris & Birch, Pope S. Hill, Hardeman, Davis & Tumer, 
and Hardeman & Moore, for complainant. 
Guerry & Hall and Kobert Kamsey, for respondent. 

SPEER, District Judge. In this case there was plainly a con- 
tract of Insurance. The deceased, whose life was insured, had made 
application for Insurance, was duly examined, and was recommended 
for insurance. The policy was dated the Ist day of May. There- 
after, on the 8th day of May, her grandfather paid a part of tte 
first premium, taking a receipt therefor, and gave a note for the 
balance due. In the receipt thus taken it was stipulated that, if 
the application was accepted, she was to be inssured from that date. 
The défendant company thereafter issued a policy, which was dated 
May Ist, in aeçordance with this understanding, and sent it to its 
gênerai agent at Maçon. The agent notified the applicant through 
the mail that it had been accepted, and apprised her of his intention 
to caU and deliver it in a few days. This, in my opinion, completed 
the contract to that extent that the company was bound. While 
the policy was in the hands of the agent at Maçon, and before it was 
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actually delivered to her, or any one for lier, she died. New, it ap- 
pears in the testimony that the grandfatlier of Willie A. Pugh, 
who had represented her in the negotiations with the défendant 
Company, wished that the policy should be made payable, not to the 
heirs and administrators of the applicant, but to her younger sister ; 
and he was of the opinion that it was issued in that form until it 
was produced in court. It now turns out that it was made payable 
to her légal représentatives. This was a variance between the 
terms of Insurance as proposed by Mr. Phillips and as they were 
expressed in the policy, and it is insisted, therefore, that the minds 
of the insured and insurer never met upon this contract of Insur- 
ance, and it is, therefore, no contract. While it may be true that 
Willie A. Pugh might hâve had the terms of the policy corrected in 
accordance with her wishes if she had lived, yet, having died, it is, 
in my opinion, not compétent for the Insurance company to take 
advantage of its own mistake. The contract was to insure her life, 
and that contract was of force, and a court of equity, under the cir- 
cumstances, will enforce it. It is, moreover, true that the written 
application which Willie A. Pugh signed requested the policy to be 
made out as it was drawn, and the verbal understanding with her 
grandfather and the agent of the insurance company anterior to this 
written application, and the policy drawn pursuant thereto, cannot 
alter or vary it so as to void the liability of the défendant company. 

Now, does the failure of the agent, Lowery, to make a personal 
examination of the applicant, vitiate the policy? I do not think so. 
This was a rule of the company, but it seems to refer to married 
women alone, and Miss Pugh was a single woman. Besides, it ap- 
pears that she was subjected by the médical examiner of the com- 
pany to the spécial examination required for females. This was a 
substantial corapliance with the régulations of the défendant com- 
pany. If it were otherwise, it may w-ell be doubted if the private in- 
structions given to the gênerai agent, Lowery, by the défendant, 
were binding upon the insured, if they had not been communicated 
to her. It does not appear that any such communication was made. 
He notified her through the mails that the policy was effected, and 
this became, in the absence of fraud on her part, obligatory upon 
the company as soon as the communication was made. The deliv- 
ery of the policy under the circumstances was not essential to its 
validity. It must be construed as completed and delivered when 
the gênerai agent notifled her by mail of its acceptance. 

Nor will the défense of the statute of limitations avail the de- 
fendant company. Under a misapprehension as to the beneficiary 
of the policy, suit was brought thereon witliin the 12-months period 
by the guardian of the younger sister. This suit was erroneously 
brought, for the terms of the application and the policy place the 
title to its proceeds in the légal représentative of the deceased. A 
few days after the expiration of the 12 months this bill was flled 
by the proper party plaintiff to compel the défendant company to 
deliver the policy, which it had refused to do, and also sought a 
decree for the amount due thereon. This being true, I think it 
would now be unconscionable to allow the company to take advan- 
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tage of its own mîstake. It was, as we hâve seen, a completed con- 
tra«t, and, althougli death had intervenèd before the actual delivery 
of thé poiicy, it was the plain duty «f the company to deliver the 
policy to the légal représentative of Miss Pugh. Instead of doing 
this, it took the pôlicy ont of the state. Thus deprived of the oppor- 
tunity to correct their mistake by an inspection of the policy, the 
légal representatiTe of Miss Pugh technically fell under the bar of 
the statute; but a court of equity, under the circumstances, will not 
hold him barred. The company is estopped from pleading the stat- 
ute. This suit was brought within a reasonable time after the dis- 
covery of the true terms of the policy. The right of the plaintiiî to 
his day in court was so évident that in the original suit we at- 
tètapted to protect the plaintiflf against a bar of the statute by an 
order passed at the hearing, and, if this be regarded as a proceeding 
ancillary to the original suit, the bar of the statute could not be 
operative. If, however, it be treated as an original bill, the plaintiff 
will be equally protected under the circumstances. One and the same 
person was plaintiff both in the original common-law action and in 
this equity suit. The policy sued on was the same. The only différ- 
ence was that Phillips, in the outset, because of his mistake as to 
the terms of the policy then withheld by the défendant, sued as 
guardian, and no^^ he sues as administrator. 

For thèse reasons a decree will be rendered for the plaintiiî for 
the full value of the policy, with interest. I do not regard this a 
case where the action of the company was so marked by bad faith 
that damages and attorney's fées should be assessed against it, .pur- 
suant to section 2140 of the Code of Georgia. The demand of the 
plaintiff in this respect is disallowed. 



BAKKARD v. LANCASHIRB INS. CO. OF MANCHESTER, ENGLAND, 

et al. 

LANCASHIRB INS. 00. OF MANCHESTER, ENGLAND, et al. v. 

BARNARD. 

(Circuit Court of Appeals, Elghtli Circuit. Marcli 20, 1900.) 

Nos. 1,262, 1,263. 

1, iNStJBANCB — ASRKEMBNT POR AKBITRATION— SeTTTKG AsIDE AwARD. 

The award of arbitrators appointed, in accordance with an agreement in 
a policy of insurance, to appraise a loss thereunder, is supported by every 
reasonable intendment and presumption, and will not be vaeated uuless 
clearly shown that it was made without authority, or was the resuit of 
fraud or mistake, or of the misfeasance or œalfeasance, of the appraisers. 

3. Samb. 

Where there are two methods by which the resuit may hâve been reach- 
ed by arbitrators in making an award fixing the amount of a loss undér an 
Insurance policy, one of which was légal and authorized, and the other 
not, the presumption is that the légal method was followed. 

8. Samb. 

The fact that an award made by arbitrators appointed under a provi- 
sion of an insurance policy to apprpise the amount of a loss thereunder 
was not made under oath, as provided in the policy, alïords no ground 
for a suit in equity to set aside the award. 
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Appeals froni the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Frank H. Gaines (Edward K, Duifie and James E. Kelby, on tlie 
brief), for Lura D. Barnard. 

Charles J. Greene and Ealph W. Breckenridge, for Lancashire Ins. 
Co. and others. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOEX, Circuit Judge. Tliese cases are appeals from a decree 
which set aside tlie award of appraisers made under the usual pro- 
vision in policies of tire Insurance for the appraisal of the damages 
from flre. ïhe insured, Lura D. Barnard, appeals from the decree 
avoiding the award, and the insurance companies appeal from the 
decree because it does not perpetually enjoin the prosecution of ac- 
tions at law which had been brought upon the award. 

An agreement of appraisal is a contract. Appraisers who màke 
an award under such an agreement are presumed to hâve acted in 
accordance with the law and the terms of the contract, and the bur- 
den of proof is on those who attack their award to establish the con- 
trary by convincing évidence. Every reasonable intendment and 
presumption is in favor of the award, and it should not be vacated 
unless it clearly appears that it was made without authority, or was 
the resuit of fraud or mistake, or of the niisfeasance or malfeasance 
of the appraisers. Karthaus v. Ferrer, 1 Pet. 222, 228, 7 L. Ed. 121; 
Hartford Fire Ins. Co. v. Bonner Mercantile Co., 15 U. S. App. 134, 
140, 5 C, C. A. 524, 528, 56 Fed. 378, 382; Blood v. Shine, 2 Fia. 127, 
132; Insurance Co. v. Goehring, 91) Pa. St. 16, 17; Tank v. Eohweder 
(lowa) 67 N. W. 106, 107; McDonald v. Arnout, 14 111. 58, 62; Golder 
V. Mueller, 22 111. App. 527, 528. The award in the case in hand is 
valid on its face, and the flrst question for considération is whether 
or not the insurance companies hâve fairly shown by a prépondér- 
ance of évidence that it was made without authority, or that it was 
the resuit of misfeasance or malfeasance on the part of the apprais- 
ers. The eight insurance companies and the insured were parties to 
the agreement of appraisal, and the insurance companies brought 
this action in equity to avoid the award and to enjoin actions at law 
which the insured had brought upon it. The légal effect of the va- 
rions clauses for appraisal in the eight policies, so far as they relate 
to the main question at issue in thèse cases, is the same. One of 
them is : 

"In the event of dlsagreement as to the amount of loss, the same shall, as 
above provided, be ascertained by two compétent and dlsinterested appraisers, 
the insured and this company each selecting one, and the two so chosen shall 
flrst Select a compétent and dlsinterested umpire. The appraisers together 
shall then estimate and appraise the loss, stating separately sound vaine and 
damage, and, failing to agrée, shall submit their différences to the umpire: 
and the award in writing of any two shall détermine the amount of such loss." 

Two appraisers were chosen under thèse clauses, one by the insur- 
ance companies and the other by the insured. Thèse appraisers 
chose an umpire, and, after considération, an award was made, which 
was signed by the umpire and one of the appraisers, to the effect 
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that the sound value of the ingured property was $21,031.33 and the 
loss and damage was |19,681. This award was avoided at the suit 
of the insurance companies on the ground that the umpire failed to 
confine hia décision to a détermination of the différences between 
the appraisers, but extended it, without authority, to the détermina- 
tion of matters on which the appraisers had agreed. Conceding, but 
not deciding, that the authority of the umpire was limited to a dé- 
termination of the différences between the two appraisers, this rec- 
ord has been searched in vain for évidence that he has exceeded his 
authority. No witness has testifled that he did so, and the only facts 
bearing upon this issue which the record discloses are thèse : The 
property insured was a four-story brick hôtel building known as the 
"New Peoria House." After the two appraisers were selected, they 
chose the umpire, and then proceeded to examine the insured prop- 
erty, and estimate its Sound value and its damage. They agreed up- 
on the Sound value of the property when flrst constructed, but did 
not agrée upon the dépréciation on account of its âge. They submit- 
ted this question of différence to the umpire. He decided it, and the 
appraisers thereupon agreed that the sound value of the property 
wag 121,031.33. They disagreed upon the question whether or not 
the building was susceptible to repair. They submitted this ques- 
tion of différence to the umpire, and he decided that it was. Tliey 
then agreed upon the damage to about 25 items, which they spee- 
ified, and found it to be f5,6'(M.53, but differed as to the damage to 
the remainder of the property, which consisted of the brick walls, 
floors, and interior of the building insured. One appraiser thought 
this damage was |2,.300 and the other believed it to be |12,127.60. 
Thereupon they certifled to the umpire the fact of this disagreement, 
and at the same time gaye him a list of the items upon which they 
had agreed, and the agreed damage upon those items. At this time 
the appraisers had flnished the examination of the property; and 
the damage to the items upon which they had agreed, together with 
the damage upon the items concerning which they had disagreed 
and had made their certiflcate to the um^pire, constituted ail the dam- 
ages to the property. The umpire's answer was that he did not 
agrée with either of the appraisers in their figures, but held that the 
loss and damage suffered by the insured was fl9,G81. Thereupon 
the award was made and signed by the umpire and one of the ap- 
praisers. It will be noticed that the amount agreed upon by the ap- 
praisers as the sound value of the property is adopted in the award, 
and that there were two methods by which the umpire may hâve ar- 
rived at his conclusion that the entire loss and damage was |19.G81. 
He may hâve taken the amount agreed upon as the damage to the 
items specifled by the appraisers, $5,604.53, and hâve found the dam- 
age to the items upon which they disagreed to be $14,076.47 and hâve 
added that to the 15,604.53, thus obtaining |19,681. On the other 
hand, he may hâve considered and determined for himself the dam- 
age to ail the items, including those upon which the appraisers 
agreed, and in this way he may liave found the $19,681. If he adopt- 
ed the former course, he acted strictly within the limits of his au- 
thority, even upon the theorj' of counsel for the insurance companies. 
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If he adopted the latter course, he exceeded tbat authority on their 
theory. There is no évidence in the record to show by which method 
he arrived at his conclusion. Where there are two ways by meana 
of which a resuit may hâve been attaiued, one lawful and author- 
izcd, the other illégal and without authority, the jjresumption ahvays 
is that the légal method was followed. The resuit is that the légal 
presumption in support of the award has not been overcome by the 
testimony produced by the Insurance corapanies, and it must stand. 

The argument and authorities of counsel for the companies to the 
eii'ect that an award that is in part good and in part bad cannot be 
sustained where it is impossible to separate the lawful from the illé- 
gal part of it, hâve not been overlooked, but they hâve no applica- 
tion to the case at bar, because the légal presumption is that the 
umpire proceeded within the limits of his authority, and that ail \m 
acts were légal and valid; and this presumption has not been over- 
come by the évidence, so that there is nothing to show that any part 
of this award or of the proceedings which led to it was either un- 
authorized, insufflcient, or illégal. 

It is contended that the decree should be sustained so far as it 
relates to the interest of the Traders' Insurance Company, because its 
poticy provided that the award should be made in writing, and under 
oatli, and this award was made without oath. This, however, is no 
ground for relief in equity. If the award is illégal or void because 
not made under oath, that is a perfect défense to the action at law 
upon it, and can be presented by answer in that action. The decree 
below must be reversed, with costs against the insurance companies 
in each case, and the cases must be remanded to the court below, 
with directions to dismiss the bill. 



LTXITED SïATES v. KENXARD et al. 

(CJvcnit Court of Appeals, Second Circuit. April 3, 1000.) 

No. 122. 

POSTMASTER — ACTION ON BoND— Pl.EADING. 

The XJnitcd States cannot recover, in an action on the hond of a. post- 
master, for losses svifl'eicd by tlie post-ofiice department by reason of the 
payment of frauduleut money orders by otlier offices, which fraud •wsifl 
made ijossible by the defendant's diRrejçard of a régulation of the depart- 
ment requiring him to safcly kcep liis boôli of money-order forms, where 
the cause of action stated in the coinplaint is for the recovery of moneye» 
received and collected liy the détendant, as postmaster, from postage, the 
sale of stauips, enveiopes, niouey orders, and cards, and not tumed ovcr. 

In Error to the Circuit Court of the United iSlates for the Soutliern 
District of New York. 

This cause cornes lierc upon a writ of error by the United States, 
viho were plaintiffs below, to review a judgment of the circuit court, 
Soutliern district of Kew York, in their favor, for .§12, with interest 
and costs. The judgment was entered upon the verdict of a jury, 
which was instructed by the court to render a verdict in favor of 
plaintiflfs for |12, and which, as to the residue of the claim, brought 
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in a verdict for défendants. The plaintiffs claimed to be entitled 
to a recovery in the amount of some |2,320. 

Arthur M. King, for the United States. 
W. J. Townsend, for défendants in error. 

, Before LACOMBE and SHIPMAN, Circuit Judges. 

LA'COMBE, Circuit Judge. The action was brought upon a post- 
rnaster's bond, in the sum of $3,000, executed October 13, 1892, by 
defendant Coleridge Kennard, the postmaster at Chauncy, N. Y., as 
principal, and by the two other défendants as sureties. The bond is 
conditioned that said postmaster, Kennard — 

"Sliall faithfuUy diseharge ail the duties and trusts Imposed on him, eitlier by 
law, or the rules and régulations of the post-ofiice department of tlie United 
States, and shall also perform ail of the duties and obligations imposed upon 
or required of him by law, or the rules and régulations of the said départ- 
aient, in connection with the money-order business." 

A régulation of the department, with which the défendant post- 
master was familiar, provides as follows: 

"Postmasters Kesponsible for Loss of Money-Order Forms. Postmasters 
must lieep thelr stock of blanli money-order and advice f oims in thelr own 
custody, under locli and key, in some place of securlty, to which unauthorized 
persons cannot hâve access; and they wlll be held responslble for any loss 
which the department may suffler, arlsing from fraud made possible through 
a disregard of this régulation." 

In the latter part of June, 1893, a person presented himself to the 
défendant postmaster, at his office, in Chauncy, and stated that he 
was apost-oflice inspector; at the same time exhibiting a card to tliat 
effect, countersigned by the postmaster gênerai. The fair inference 
from the testimony seems to be that he was a man who had once 
been inspector, and who, upon leaving the government service, had 
retained his credentials. He told a plausible story about there being 
some change in the form of money orders prescribed by the depart- 
ment, stating that he had been sent to take up the old booli of forms. 
Believing his visitor to be his superior oflficer, the postmaster deliv- 
ered to him the book of money-order forms. Subsequently manj^ of 
the forms thus fraudulently obtained were flUed up, ail in the same 
name, were stamped with a bogus stamp purporting to be the stamp 
of the Chauncy post office, and were cashed at other offices ; causing 
â loss to the government of the amount of such bogus orders. Such 
loss undoubtedly was caused by a fraud which was made possible 
through the delivery of the book of forms to the wrongdoer. There 
seems to hâve been much discussion below as to the powers of a post- 
office inspector, and as to the degree of care exercised by the défend- 
ant postmaster. The latter question is the one which was sent to 
the jury, and exceptions were taken to the charge of the court in that 
particular. It seems to us unnecessary to review any of thèse ex- 
ceptions, for the reason that, in our opinion, the court should hâve 
directed a verdict for precisely the same amount that the jury found. 
ITpon the proof as it stood at the close of the case, plaintiffs were 
entitled to recover |13, with interest and costs, and no more. The 
cause of action set forth in the complaintis for moneys received and 



HEREMANN V. CENTRAL CAR TRUST CO, 41 

not turned over. After reciting the hond, the complaint avers that. 
the défendant Coleridge Kennard, being in fact such postmaster, did 
not faithfully comply with or perf orni the duties thereunder, but neg- 
lected and refused to discharge the duties and trusts imposed upon 
him, and neglected and refused to "tuin over or pay to the plaintifs 
the moneys collected by said Kenuard, as postmaster, due the plain- 
tiiïs, froni postage, and from the sale of postage stamps and stamped 
envelopes, and for money orders and postal cards, and from otlier 
sources connected with the postal service of the said United States, 
while he M^as such postmaster." It further avers that on or about 
June 20, 1894, there was a balance in the hands of said défendant, 
due to the plaintilîs from said défendant, for money collected as afore- 
said by said défendant as postmaster, amounting to |2,320, which, 
although demanded, he had neglected and refused to pay over. Mani- 
festly, the breach of the bond hère counted on is not a failure to con- 
form to the régulation touching the safe custody of the book of forms, 
whereby the post-ofûce department suffered loss, arising from a fraud 
made possible through the défendant'» disregard of such régulation. 
The défendants are called upon by the complaint to answer no such 
claim. The issues arising upon the déniai of the averments of the 
complaint are merely whether the postmaster collected moneys due 
to the United States, which he bas neglected and refused to turn over. 
If he did, ail three défendants are liable, for such conduct would 
constitute a breach of the condition of the bond. The évidence 
showed that for a certain money order, described as No. 26, he re- 
ceived |12, which he had never turued over ; but the record presented 
to this court wholly fails to show the collection by him of any other 
moneys due the United States from postage, postage stamps, stamped 
envelopes, money orders, postal cards, or other sources, which he 
had not turned over. The testimony shows aflfirmatively, and with- 
out contradiction, that he never collecteil a penny for the money or- 
ders which he delivered to the fraudulent inspecter. Upon this state 
of the pleadings and the proof, plaintiffs were entitled to judgment 
for no larger amount tlian that included in the judgment now under 
review. The judgment of the circuit court is affirmed. 



HEREMANN v. CENTRAL CAR TRUST CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 3, 1900.) 

No, 100. 

PLEDttE — COKSTKUCTION OF CONTRACT — SeTïLEMENT OF DeBT BT Pi,EDGER. 

Where bonds were transferred by the owner as security for payment by 
a railroad company of tlie purchase priée of roiling stock, the instrument 
by wliich the transfer was made providing that, in case of defaidt, the 
roUing stoelc should be first sold, and the proceeds applied on the debt, 
and the bonds should be held as secondary security to make good any 
deflciency remaining, the contract shows that the intent of the parties was 
to constitute a pledge, and not a mortgage, of the bonds, and the pledgee 
lost ail right to sell the same by mailing a settlement by which it took 
back tbe rolllng stock, and released the railroad company from further lia- 
bility. 
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Appeal f rom the Circuit Court of the United States for the Southern 
District of New Yorlic 

Howard A. Taylor, for appellants. 
F. K. Pendleton, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In the year 1890, the Birmingham, 
Sheffleld & Tennessee Eailway Company, hereinafter called the "Rail- 
way Company," was in existence in Alabama, having been built by 
the ShefSeld & Birmingham Construction Company, hereinafter called 
the "Construction Company," which owned substantially ail the stock 
and bonds of the Railway Company. On January 10, 1890, the Eail- 
way Company entered into a contract with the Central Car Trust 
Company, another corporation, for the purchase of a quantity of cars 
and equipment, by which contract the Car Trust Company agreed to 
sell this rolling stock to the Eailway Company for a sum payable in 
specified installments, the title to remain in the Car Trust Company 
until the whole amount should be paid; the contract being in the 
form of a lease, and the promises in regard to installments being in 
the form of lease warrants. Upon default in the payment of any 
installment, the Car Trust Company could take possession of the 
equipment, sell it, and apply the avails in payment of ail the install- 
ments due or not due. On the same day the Construction Company 
entered into a written contract with the Car Trust Company, by 
which the former delivered to the latter 75 mortgage bonds of the 
Eailway Company, of the par value of |1,000 each, as a security for 
the fulfrllment of the Eailway Company's contract. The terms of the 
Construction Company's contract which are now important are as 
follows : 

"First. The Construction Cîompany, in conslderatioa of the premises and the 
sum of one dollar ($1) to it in hand paid by the Car Trust Company, the re- 
celpt of which is liereby acknowledged, has sold, assigned, and transferred, 
and herewith delivers to the Car Trust Company seventy thousand dollars 
($70,000) of the flrst mortgage five per cent, bonds of the Birmingham, Shef- 
fleld & Tennessee^ River Kailway Company, to be held as collatéral security 
for the payment of the said seventy-two (72) lease warrants in addition to the 
security provided by the terms of said contract of lease or conditional sale. 
If there Is a default in the payment of any or ail of the said lease warrants, 
the aforesaid rolling stock and equipment will be first sold to malse good the 
said default, and the bonds hereby assigned and transferred shall be held as 
secondary security to malce good any deiiciency that may resuit af ter the said 
equipment has been realized upon. Second. The Car Trust Company here- 
by aelinowledges the receipt of said seventy thousand dollars ($70,000) of the 
flrst mortgage bonds to be held under the terms of this contract." 

It was further provided that, upon payment of a specified num- 
ber of warrants or of payment of warrants before maturity, the Car 
Trust Company would surrender and deliver to the Construction 
Company a specified amount of bonds. The Railway Company de- 
faultèd in the payment of interest upon its mortgage bonds, a suit 
for f oreclosure was brought in the United States circuit court for the 
Northern division of the Northern district of Alabama by the trustée 
of the mortgage, and E, A. Hopkins, who was président of the Oon- 
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struction and Eailway Companies, was appointed receiver of the lat- 
ter Company. The Car Trust Company subsequently filed a pétition 
in the foreclosure suit, alleging default in the payment of the in- 
stallments provided by the car trust contract ah-eady mentioned, and 
three other contracts of similar charaeter; whei-eupon a decree was 
entered on December 10, 1894, as f ollows : 

"And tbe Central Car ïnist Company, petitioner, ofîering to take bdcK the 
cars and railway equipments sold and delivered uuder tlie tcrms of the afore- 
said fovu- contracts, In full payment and satisfaction, for the amounts due 
thereon, as set forth above, excepting and resorving only a claim against the 
Birmingham, Sheffield & Tennessee Hiver Railway Company, défendant, and 
E. A. lïoplàns, receiver, for a. fair rental for the said cars and railway eqiiip- 
ment, dm'ing tlie period of six months prior to the appointment of the re- 
ceiver, and during the receivership, which claim is assertcd hy the Central 
Car Trust Company to be a valid prior claim, and entitled to a lien upon the 
property of the défendant company in the hands of the receiver prior to the 
mortgage of the Knicl;erbocker ïïust Company, trustée, aad tlie olher par- 
ties interested herein, represented as aforesaid, accepting and agreeing to said 
ofCer, upon the understaniling and agreement that ail matters regarding the 
rights of the Central Car Trust Company to a rental of the said cars and 
equipments during the period named, to wit, six months prior to the receiver- 
ship, and the status of said claim shall he rcserved for future considération, 
it is ordered, adjudged. and decreed, that the receiver be, and he hereby is, 
iustructed and directed, upon the exécution and filing by the Central Car 
Trust Company, with the papers of this cause, of a foi-mal release of the 
iunounts due it as rental or purchase money for the cars or railway equip- 
ments, covered by the aforesaid four contracts as set forth above, to deliver 
to the Central Car Trust Company, upon its request, tlie aforesaid cars and 
railway equipment." 

The Car Trust Company, in pursuance of said decree, on November 
26, 1895, executed and filed its release to the railway company "from 
any and ail claims for rental and purchase money covered by the 
aforesaid four contracts," excepting as in the decree already men- 
tioned excepted, and ail the equipment in the hands of the receiver 
was delivered to the Car Trust Company, and was never sold under 
the agreements of January 10, 1890. Subsequently, this reserved 
claim was ascertained and ])aid in money by order of court oui of the 
proceeds of sale in the foreclosure suit. The Construction Company 
was not a party to any of thèse proceedings. In 1895 a reorganiza- 
tion committee was appointed, which took steps to orgauize a new 
railraad company. The Manhattan Trust Company was appointed 
depositor-y of the bonds, with which company the §70,0'i>0 bonds al- 
ready mentioned wave deposited by the Car Trust Company in May, 
1895, through E. W. Clark & Co,, of Pbiladelphia, its agents. The 
decree of foreclosure and sale was entered on July 5, 1895, and 
araended in September, 1895; the property, not including the rolling 
stock of the Car Trust Company, was sold to J. Kennedy Tod and 
James G. Leiper, two of the members of the reorganization commit- 
tee; the sale was confirmed in October, 1S95; and a deed was made 
to their assignée, the Northern Alabama Railway Company, on No- 
vember 29, 1895. The Car Trust Company, on November 19, 1895, 
without notice to the Construction Company, sold at auction at Pbil- 
adelphia the receipts for the |70,000 of bonds to E. W. Clark & Co. 
for 13,500. E. W. Clark was the président of the Car Trust Com- 
pany, The Northern Alabama Eailway is the assignée of E. W. 
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Olark & Co. and of the Car Trust Company, and eàch of them knew 
ail the foregoing facts. Upoii the ascertainment of the amount due 
on the reserved claims, which was a prior lien on the property in the 
hands of the receivers, this ^,500 was credited to the Car Trust Com- 
pany by the Northern Alabama Eailway Company. The complain- 
ant, Herrmann, as assignée of a claim against the Construction Com- 
pany, recovered a judgment against it in the suprême court of the 
State of New York on February 26, 1896, by default, for 142,566.08. 
The Construction Company is a New Jersey corporation, and was not 
doing business in New York, and service of process was made upon 
'its président in New York. The plaintifE brought, on December 3, 
1897, a suit upon this judgment, the complainant also alleging the 
cause of action upon which the ârst judgment was founded, in the 
suprême court of the state of New York, in which the défendant also 
appeared, by authority of its président, and, by consent, judgment 
was entered, on January 11, 1898, against it for |47,372.01. Upon 
thèse judgments exécutions were issued, and were seyerally returned 
unsatisfied. The présent suits are two judgment creditors' bills in 
equity, originally brought in the suprême court of New York against 
the Construction Company and other défendants upon thèse two 
judgments, to reach the certificates.given in lieu of the bonds for 
170,000, and were removed to the circuit court for the Southern dis- 
trict of New York, in which suits the Alabama Eailway Company 
became a party défendant. The two causes were heard together, 
were ordered to be consolidated, and one decree was entered that the 
certiflcates should be applied to the payment and satisfaction of the 
complainants' judgments. 95 Fed. 55. From this decree divers dé- 
fendants appealed, but the Northern Alabama Eailway Company 
and Tod and Leiper are the parties défendant really interested in the 
appeal. , 

The contention of the appellants is that the contractof ISOObetween 
the Construction Company and the Car Trust Company was a mort- 
gage, by which the légal title to the 70 bonds at once vested in the 
Car Trust Company, not to revert to the Construction Company ex- 
cept upon payment of the lease warrants as they, respectively, ma- 
tured; and that, upon default of payment of any warrant, the title 
of the Car Trust Company became absolute at law, subject only to an 
intentional waiver on its part, or to a decree in equity providing for 
rédemption by the mortgagor. The complainant asserts the contract 
was a pledge by which the Car Trust Company had only the right 
of possession, and not the title; that the lien of the Car Trust Com- 
pany was released by its subséquent agreement, its acceptance of the 
equipment, and discharge of the Eailway Company from its liability 
under the contract. If the contract was a mortgage, the légal title 
became vested in the mortgagee, and being a mortgage of personal 
property, accompanied with possession, the theory of the appellants 
is that the mortgagee, after default, has an absolute title to the chat- 
tel, and has "a right to keep it and account for its market value, or 
to sell it at auction, and crédit the net proceeds upon his debt." 
Oraig V. Tappen, 2 Sandf. Ch. 78. 
, In view of the facts in the case in regard to the discharge of the 
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debt against the Eailway Company by the Car Trust Company, it 
may not be absolutely necessary to a&certain wbether tlie contract of 
January 10, 1890, was a mortgage or a pledge, yet it is important to 
do so, because it is only upon tlie theory that the contract was a 
mortgage that the appellants claim title to the certificates which are 
a substitute for the bonds. It was not in the form of a mortgage, for 
it contained no clause of defeasance; but the appellants say that 
the title was conveyed because the words, "sell, assign, and trans- 
fer," were used. That is true, and the words ordinarily contained in 
contracts of pledge, viz. "to be held as security," and the promise 
that upon payment at maturity the Car Trust Company will "de- 
liver and surrender," instead of "reconTey," the security were also 
used. The question of mortgage or pledge cannot be determined by 
selecting two or three words which indicate a conveyance of title, 
and disregarding other language which is also important; for the 
question is to be determined by the intent of the parties, as gathered 
from the whole instrument. Thompson v. Dolliver, 132 Mass. 103. 
This intent is disclosed with clearness by the entire contract, which 
provides that the rolling stock must first be resorted to for payment, 
and that the bonds shall be held as security for any deâciency after 
the sale of the equipment. An immédiate disposition of the bonds 
upon default is virtually forbidden, and their rétention as security 
for an ultimate deflcioncy is compelled. The plan upon which the 
contract was uiadg was the postponement of power in the Car Trust 
Company to resort to the bonds until it had retaken and sold the 
equipment. Meanwhile, they were to be a security for the deficiency 
after the avails of the sale had been applied upon the debt, and 
whether they would be needed could not be ascertained until after a 
sale or an agreement of ail the parties. While, under this plan, the 
parties could hâve made the contract in the form of a mortgage, with 
a defeasance, yet, in the absence of the customary peculiarities of a 
mortgage, their obvions intent was to give the Car Trust Company 
the possession of the bonds by way of pledge, as a security for an ulti- 
mate deficiency, which was to be determined, not upon default in pay- 
ment of the lease warrants, but after a sale of the rolling stock, and 
with the obligation upon the part of the Car Trust Company, in case 
of fuIfiUmeut by the Eailway Company of its contract of purchase, to 
surrender and deliver the bonds to the Construction Company. 

In this condition of the agreements between the three companies, 
the Car Trust Company voluntarily and of its own motion took posses- 
sion of the equipment, put an end to the conditional sale or lease, re- 
leased the Railway Company from any claim except its claim against 
the receiver for the use of the property, and the bonds which were a 
security for the ultimate amount due by the Railway Company upon 
its agreement to purchase were freed from the lien. The Car Trust 
Company could not enforce a lien for the fulflllment of the Railway 
Company's contract, for it had discharged the debt under that con- 
tract. Crompton v. Beach, 62 Conn. 25, 25 Atl. 446, 18 L. E. A. 187. 
The fact that nothing was said in the decree of Deceinber 10, 1894, in 
regard to the bonds, is not significant of an intent upon the part 
of the Car Trust Company to retain a lien upon theni, because the 
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GSbn8<*actloiti: Gompany was not a party to the decree. The anction 
salé to E. W. Olark and the sale by him to the Alabama Kailway 
Company were made to persons who took the bonds with full knowl- 
edge of the weakness of the Car Trust Company's title, and the crédit 
of $3,500 which the Alabama Kailway Company undertook to give 
to the Car Trtist Company was a crédit which had no effect upon the 
rights of the Construction Company. If the original contract was a 
pledge, the lien cannot be regarded as a continuous one, in view of the 
Toluntary action of the Car Trust Company with respect to its con- 
ditional sale of the roUing stock, and, if it was a mortgage, the agree- 
ment to take back the equipment, the acceptance of the equipment, 
and the discharge which was given thereupon, it is by no means clear 
that the mOrtgagee's daim upon the bonds was not also extinguished. 
Charter v. Sterens, 3 Denio, 33. We perceive no adéquate foundation 
for the position that the second judgment against the Construction 
Company is defective. The decree of the circuit court is affirmed, 
with costs. 
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(Circuit Court of Appeals, Eighth Circuit. April 2, 1900.) 

No. 1,284. 

1. AppEAL — Recobd — Nkcessity of Bill of Exceptions. 

Evidence Introduced on a trial or affldavits used on tlie hearlng of a 
motion to vacate a judgment form no part of the record, and cannot be 
consldered by an appellate court unless brought Into tlie record by a blll 
of exceptions. 
3. JuDOMÉNTs— Presdmptions OF Valtwtty— JiinisDictioN OF Pakties. 

To overcome the presumption of jurlsdiction over the parties arising 
' in favor of the judgment of a court of superior jurisdiction, when re- 
enforced by an express finding that service was duly made on tlie défend- 
ant, it is not enough that the record is silent as to facts material to the 
validity oî such service, but it must be shown aiiirmatively that the service 
was invalld. 

3. LlFK InSDRANCB— ACTfOIT ON POt.TCY— SbKVIOE UnIIBU AlîKANSAS StATCTE. 

An action to recover the full amount of Indemnity contracted to be 
paid by an accident policy on tie death of the insured by accidentai means 
is one founded on a contract of ' life Insurance, within the meaning of the 
statute of Arkansas (Acts 18S5, p. 188) providing that in any action on a 
policy or certiflcate on the life of a person against any fratemal Society 
, service of process may be made on the chief ofHcer, or, in his absence, on 
the secretary, of any subordinate lodge or society of such fraternal So- 
ciety in the state; and a subséquent statute (Acts 1897, p. 31), authorizing 
a différent mode of service in actions on Insurance policies generally, 
did not operatfi to repeal the former act, or to render service thereunder 
invalid in case of a policy issued by a society having local subordinate 
lodges or societles in the state. 

4. Appbal — Review— Recohd. 

In determining the suiflciency of a complaint on an Insurance policy to 
sustain a judgment rendered thereon, the policy itself cannot be considered 
as a part of the complaint, where it was not filed therewith, but was only 
used as évidence on the trial, and such évidence was not brought into thê 
record by blll of exceptions. 

In Error to the Circuit Court of the United States for the Eastem 
District of Arkansas. 
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The wrlt of error In tMs case Is brougbt to review a judgment by default, 
whlcti Mary J. Gilbert, the plaintiffi below, the défendant in error hère, re- 
covered against the ïravelers' Protective Association, the. plaintlfl in error. 
At the terni succeeding that at which the judgment hy default was rendered 
the Travelers' Protective Association flled a motion to vacate the judgment on 
the ground that it had been obtained against it without proper service, and 
also upon the ground that it had been procured by fraud. This motion was 
heard and overruled by the trial court, but no bill of exceptions was flled for 
the purpose of making the motion and the affldavits that were read on the 
hearing of the same a part of the record. ïhe plalntifE below sued on a 
membership certificate issued by the défendant company to her decea.sed hus- 
band, claiming that under its provisions she, as the beneficiary thereln, was 
entitled to $5,000 by reason of her hushand's death having been occasioned 
by aceidentally taklng an overdose of chloral hydrate. Upon the summons 
that was issued In said action a return was indorsed by the United States 
marsha], which return was subsequently amended before the judgment by de- 
fault was rendered se as to read as foUows: 

"In obédience to the wlthln writ, I hâve served the withîn summons on the 
défendant by delivering to W. H. Bass, the secretary of the local subordinate 
lodge of said défendant at the eity of Little Rock, in the state of Arkansas, 
the chief ofiicer of said subordinate lodge being absent, and his whereabouts 
unknown to the plaintifC or the marshal, a true copy of said summons, at 
Little Kock, Arkansas. on the 3d day of November, A, D. 1898. 

"Henry M. Cooper, U. S. Marshal. 

"By J. 6. Botsford, Deputy Marshal. 

"Returned and filed November 3, 1898. W. P. Feild, Clerk." 

When the action was instituted a statute of the state of Arkansas (Acts 
Ark. 1895, p. 188) was in force, which is as foUows: "Whenever any action, 
either at law or in equity, is instituted on a poliey or certificate of insurance 
on the life of a person against any fratemal society, such as the Knights of 
Honor, Knights of Pythias, or like societies, in the courts of this state, serv- 
ice of process on the chief offlcer, or in case of his absence, the secretary of 
the subordinate lodge or society through which the poliey was issued or ob- 
tained, or on the chief offlcer, or in case ot his absence on the secretary of 
any subordinate lodge in this state of such fraternal society, shall be a good 
and valid service on such lodge, society or institution issuing the poliey, the 
same as if service had been on the suprême offlcer of said lodge, society or 
institution." Another statute of the state (Acts Ark. 1897, p. 31) was in force 
at the same tlme, which reads as foUows: "When any loss shall occnr by flre, 
lightning or tornado, in the burning, damage or destruction of property upon 
which there is a poliey of insurance, or when any death bas occurred of a 
person whose llfe shall bave been insured, or in case of death or injury of any 
one having a poliey of accident insurance, the assured or his assigna In case 
of lire insurance, may maintain an action against the Insurance company tak- 
ing the risk, in the county where the loss occ-urs. And the beneficiary, or his 
assigns, in case of life insurance, may maintain an action against the insur- 
ance Company that bas taken the risk, in the county of the résidence of the 
party whose life was insured, or in the county where the death of such party 
occurred. And the beneficiary in the case of a poliey of accident insurance, 
may maintain an action against such accident Insurance company that bas 
taken the risk, in the county of the résidence of the party insured, or in the 
county where the accident occurred, and service on an agent of any such 
company or companies, in any county in this state, or service upon the auditor 
of state, as now prescribed by law, returnable to the court having jurisdic- 
tlon under this section shall be good service." 

The judgment by default which was rendered by the trial court is as fol- 
lows: "Cornes the plaintiff, by P. C. Dooley, Esq., her attorney, and the de- 
fendant, having been duly served with process herein, and being now tbree 
times solemnly called, cornes not, but makes default, whereby said plaintifE's 
daim against it remains wholly undefended; and the plaintifC having intro- 
duced proof as to the death of David B. Gilbert, and exhibited to the court 
his certificate of membership In said Travelers' Protective Association of 
America, upon which this action Is founded-, and the court having heard said 
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pro6(, and hatlng examlned sald certlflcate of membership, and being now 
well and sufflciently adylsed In the premlsés: It is therefore considered, or- 
dered, alld adjudged that said Mary J. Ollbert, wlfe of David B. Gilbert, de- 
ceased, do hâve and recover of and from said défendant, Travelers' Protective 
Association of America, the sxun of flve thousand and seventy-five dollars 
($5,075.00) for her damages, together witb ail her costs herein expended, and 
hafé exediition herefor." 

'■W,. E. Hemingway (Henry T. Kent, U. M. Eose, and George B. 
Kose, on the briet), for plaintifl in error. 
P. C. Dooley, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opitiiôn of the court. 

Since no bill of exceptions was flled in the trial court embracing 
either the testimony that was introduced when the judgment was 
rendered or the aASdavits that were read on the hearing of the motion 
to vacate the judgment, such testimony and affidavits form no part of 
the record, and cannot, as a matter of course, be uoticed by this court. 
Hildreth v. Grandin, 38 O. C. A. 516, 97 Ped. 870, 872. The only 
questions that are open for considération in this court are: First, 
Avhether the judgment was rendered upon defective service; and, sec- 
ond, whether the complaint is sufflcient to support the judgment. 
With respect to the ûrst of thèse questions two facts are to be noted, 
the ârst being that the judgment below was rendered by a court of 
superior jurisdiction, from which a presumption arises that jurisdic- 
tion over the défendant company was lawfuliy acquired; and the 
second being that the trial court expressly found and recited in its 
judgment that the défendant had been "duly served with process here- 
in," which finding must alao be presumed to be correct unless other 
parts of the record show it to be incorrect. Black, Judgm. §§ 270, 271, 
273. To overcome the force and effect of thèse presumptions, it is 
urged by the défendant company that the law under which the service 
was pbtained, of which this court will take judicial notice, only ap- 
plies to actions founded on policies or certiflcates of insurance on the 
lives of persons which are issued by fraternal societies, such as the 
Kriights of Honor, or other like societies, and that the record in the 
présent instance shows that the suit was brought on a policy of acci- 
dent insurance; also that the record fails to show that the défendant 
company is a fraternal society like the Knights of Honor. For both 
of thèse reasons the judgment below is said to be erroneous. 

Concerning the last of thèse suggestions it is only necessary to 
oJ)8erye that, in so far as the record is silent as to material facts af- 
fecting the service, the judgment below dérives adéquate support from 
the presumptions heretofore mentioned. If it should be conceded 
that the record does not clearly show that the défendant is a fraternal 
society like the Knights of Honor, yet, as it does not appear in any 
part of the record that it does not belong to that class of societies, it 
would be necessary to présume in aid of the judgment that the trial 
court rightly decided that it is a fraternal organization, and subject 
to be sued as such. It would be inaccurate, however, to say that the 
record is silent as respects the question whether the défendant com- 



TRA.VELERS' PEOTECTIVE ASS'n V. GILBERT. 49 

pany is a fraternal society, since the coraplaint allèges that "one of 
the objecta of said association is to create and provide a fund to aid 
and assist any of its members who may be disabled by accident, or, in 
case of death, to provide for the family of such deceased member, and 
to that end, and in considération of dues paid and to be paid, bas 
cansed its bénéficiai certiflcates to be issued to its members," while 
the return ol service shows that it transacts its business, like other 
fraternal societies, through the agency of local or subordinate lodges. 
The other suggestion mentioned above, namely, that the suit is not 
founded on a certiflcate of Insurance on a human life, and on the 
strength of which it is claimed that the judgment was rendered with- 
out proper service, seems to be equally untenable. According to the 
averments of the complaint, the certiticate on which the suit is found- 
ed did promise indemnity to the wif e of the deceased member in the 
sum of |5,000 in the event that his death was occasioned by accident. 
The life of the deceased member was, therefore, insured, and the con- 
tract, in a strict sensé, was one of "Insurance on the life of a person." 
The fact that indemnity was promised by the certiticate for certain 
injuries which might be sustained by the member that did not resuit 
fatally, should not prevent it from being classitied as a policy of In- 
surance on a human life, when it appears that indemnity in the 
event of death was promised, as well as indemnity for other injuries 
that were less serions. Moreover, the act of the législature of the 
state of Arkansas under which the process was served was passed 
for the obvions purpose of providing a spécial and convenient raethod 
of obtaining service on numerous fraternal societies, so termed, 
which in thèse days are engaged in business, and ditt'er from ordinary 
Insurance companies in that they act in many différent localities by 
means of subordinate lodges, and do not employ regularly constituted 
agents or solicitors. The aim was, doubtless, to authorize ail such 
societies to be sued in the mode prescribed by the act in ail suits 
which might be brought to compel the payment of such indemnities 
as they ordinarily engage to pay. The words, "a policy or certificate 
of insurance on the life of a person," which are found in the act, were 
intended, as we think, to comprehend ail agreements for indemnity 
which such societies are in the habit of making; and, in view of the 
manifest purpose of the law, they should not be construed narrowly 
so as to embrace only a particular kind of insurance contract. But, 
be this as it may, the suit at bar was brought to enforce a contract 
of insurance upon the life of a person, and, being a suit of that char- 
acter, it is fully within the language of the statute. We conclude, 
therefore, that the presumption of validity which attends the judg- 
ment of the trial court, it being a court of superior jurisdiction, is 
neither overcome nor aiïected by any facts disclosed by the record of 
which this court can take notice. For aught that appears, the de- 
fendant Company was a fraternal society of the same character as 
the Knights of Honor, which transacts its business through the 
agency of subordinate lodges, while the instrument sued upon is 
clearly a contract which insured the life of the plaintiflE's husband. 
Counsel for the défendant company suggest that under an act that 
was passed in the state of Arkansas in the year 1897, which is quoted 
101 F.-4 
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above in the statement, the défendant company might hâve been 
serred in a différent manner than that which was actually adopted. 
It is possibly true that a valid service might hâve been obtained in 
pursuance of the provisions of the last-mentioned statute upon the 
theory that the policy in suit was one of accident insurance. But it 
seems wholly unnecessary to discuss that question, since it is clear, 
we think, that the later act did not operate to repeal the act under 
which the service was obtained, and was not intended to hâve that 
effect. If the service actually made was valid, — and we flnd no rea- 
son to doubt that it was, — it matters not that service might possibly 
hâve been made under the provisions of some other act. 

The next point to be considered is whether the complaiut is so fa- 
tally defective that it will not support the judgment. It will be ob- 
served that the judgment recites that it was rendered after the 
production of proof. Hence it afflrmatively appears that, even if 
there was any shortage of averment, the omitted facts may, neverthe- 
less, hâve been proven to the entire satisfaction of the trial court. 
With respect to this question it may be said, however, that the com- 
plaint, considered by itself, is clearly sufficient to sustain the judg- 
ment. No allégations of any sort are wanting in the complaint. 
which, according to the strictest rules of pleading, can be regarded 
as essential to make it a good complaint. Oounsel for the défendant 
company insist, however, that this court shall look beyond the com- 
plaint, and consider the certificate of membership on which the suit 
was founded, basing their contention upon the ground that the cer- 
tificate formed a part of the complaint, and may be read in connec- 
tion therewith for the purpose of ascertaining whether, in View of 
some of its provisions, the défendant company did not hâve a valid 
défense to the action. This we must décline to do, for the reason 
that the présent record shows that the certiiicate of membership was 
not filed with the complaint as a part thereof. It appears to hâve 
been produced for the flrst time on the day of the trial, and to hâve 
been read in évidence upon the trial ; but, as no bill of exceptions was 
signed or allowed, the certificate of membership is not a part of the 
record, and cannot be considered as a part thereof. If a mère exhibit 
is treated as a constituent part of the déclaration for the purpose of 
raisin g the question, after a verdict or judgment has been rendei^, 
whether the déclaration stated a cause of action, it should, at least, 
appear that the exhibit was filed with the déclaration, and formed 
an intégral part thereof, and that it was not produced merely as an 
instrument of évidence. The certificate of membership was not so 
filed in the présent instance, but was used, if at ail, merely as an in- 
strument of évidence; and, after being so used, it was not brought 
upon the record by a bill of exceptions. We are constrained to hold 
that the record fails to disclose any fact which would warrant this 
court in vacating the judgment hj default, which was not assailed 
in any form until after the lapse of the term at which it had been 
rendered. The judgment is therefore aflûrmed. 
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GENTRY V. UNITED STATES. 

fOircult Court of Appeals, Eighth Circuit. Mardi 21, 1900.) 

No. 1,261 

1. JUDGMENTS — CoNFORMITY TO PLEADTNGS — DePARTURE FROM IsSHES. 

A complalnt by tbe TJnited States, in conversion, for tlie recovery of 
$5,000, as tlie value of 500,000 f eet of lumber alleged to liave been talten by 
défendants from public lands, will not support a judgment for the posses- 
sion by the plaintiff of 540,000 feet of lumber and a number of logs, 
stated in the charge of the court, but not shovvn by the évidence, to be in 
the custody of the marshal under a writ of replevin issued In the case, 
and shown by the évidence to be of the value, in its manufactured state, 
of over $40,000. 
3. Pdbijc Lands— Conversioîi op Timbbr — Action for Damaoes. 

In an action by the United States for the conversion of timber alleged 
to hâve been eut from public lands, in which the défendants seek to jus- 
tlfy the cutting under the act of June 3, 1878 (20 Stat. 88), authorizing the 
cutting and removal of timber from minerai la'nds for certain purposes, 
they are entitled, upon proijer évidence, to hâve submitted to the jury the 
question whether the cutting was done in good faith, in the honest belief 
that they were exercising a lawful right; and in case such issue is found 
in their favor their liability, if found liable, is limited to the value of the 
timber in Its original place. 

In Error to the District Court of the United States for the District 
of Colorado. 

Clyde C. Dawson (Charles D. Hayt and Earl M. Cranston, on the 
briel), for plaintiff in error. , 

Greeley W. Whitford and T. E. McClelland, for the United States. 

Before CALDWEIA, SAÎJBORN, and THxlYEE, Circuit Judges. 

SANBOEN, Circuit Judge. One may not bring a suit for one cause 
■ of action, and recover judgment for another. A court can consider 
only what is in issue under the pleadings. Averments without 
proofs, and proofs without averments, are unavailing. The judg- 
ment may not go beyond a détermination of the issues presented by 
the pleadings, nor beyond the scope and object of the prayers they 
contain. Thèse are axioms in the law of pleading and practice. 
They rest upon the basic principles of our jurisprudence, that no man 
shall be deprived of his life, liberty, or property -without due process 
of law; and due process of law must give to the parties to be af- 
fected an opportunity to be heard respecting the justice of the judg- 
ment sought. It must be one which gives notice of the issue to be 
determined, which hears before it condemns, proceeds upon inquiry, 
aud renders judgment only after trial. Burton y. Flatter, 10 U. S. 
App. 657, 663, 4 C. C. A. 95, 99, 53 Fed. 901, 905; Taussig's Ex'rs y. 
Glenn, 4 U. S. App. 524, 541, 2 C. C. A. 314, 318, 51 Fed. 409, 413; 
Merrill y. Rokes, 12 U. S. App. 183, 188, 4 C. 0. A. 433, 435, 54 Fed. 
450, 452; Live-Stock Co. v. Blackburn, 30 U. S. App. 571, 579, 17 
C. C. A. 532, 536, 70 Fed. 949, 9-54; Wood v. CoUins, 23 U. S. App. 
224, 230, 8 C. C. A. 522, 525, 60 Fed. 139, 142. 

The judgment in this case violâtes ail thèse rules. The suit was 
an action of conversion brought by the United States against the 
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plaintiff in error, James C. Gentry, and another, henceforth called 
the "défendants." The complaint consisted of three counts. In the 
flrst the plaintiflf, the United States, alleged that the défendants had 
eut down and carriedaway from the land of the United States yellow 
pine and spruce trees sufBcient to make 500,000 f eet of lumber, which 
was worth f5,000; that this lumber was the property of the United 
States; and that the défendants had converted it to their own use, 
to the damage of the plaintiff in the sum of |5,000. In the second 
the plaintiff alleged that in September, 1898, it was the owner and 
in possession of 500,000 feet of wood, board measure, of the value of 
|5,000, and that the défendants took the same from the plaintiff's 
possession and converted it to their own use, to the damage of the 
plaintiff in the sum of |5,000. In the third count it alleged that in 
June, 1898, it was the owner of 500,000 feet of wood, of the value of 
|3,000, and entitled to the immédiate possession of the same, but 
that défendants were in possession thereof, and thereupon converted 
the same to their own 'use, to the damage of the plaintiff in the sum 
of |5,000. The prayer of the complaint was for judgment against 
the défendants for $5,000, with légal interest thereon from the 22d 
day of September, 1898, and for the costs of the action. The défend- 
ants denied the allégations of the complaint, and the défendant Gen- 
try further answered thp.t the three causes of action set forth in the 
plaintiff's complaint ail related to one supposed cutting and conver- 
sion of timber; admitted that he had eut certain timber and trees, 
sufficient to make about 500,000 feet, board mèasure, of lumber; and 
justiâed his cutting under the act of June 3, 1878 (20 Stat. 88), which 
provides that citizens of the United States who are bona fide rési- 
dents of the States of Colorado and Nevada, and of certain territories 
and minerai districts of the United States "are hereby authorized and 
permitted to fell and remove, for building, agricultural, mining, or 
other domestic purposes, any timber or other trees growing or being . 
on the public lands, said lands being minerai, and not subject to en- 
try under existing laws of the United States, except for minerai en- 
try, in either of said states, territories or districts of which such citi- 
zens or persons may be at the time bona flde résidents, subject to 
such ruies and régulations as the secretary of the interior may pre- 
scribe for the protection of the timber and of the undergrowth grow- 
ing upon such lands, and for other purposes." He further alleged 
in his answer that the possession of the unsold lumber made by him 
from the timber which he had eut had been taken from him under a 
supposed writ of replevin issued in this case, and prayed that he 
might go hence without day, and might hâve judgment "for the pos- 
session of the lumber taken by the offlcers of the court. The United 
States flled a replication in which it denied ail the averments of this 
ansM'er, including the allégation that a writ of replevin had been is- 
sued in this case, and that the property had been taken from the de- 
fendant thereunder; and it again prayed for judgment for $5,000, 
interest, and costs, on account of the conversion. There is a bill of 
exceptions in the record, which purports to contain ail the testimony. 
There is no évidence in this bill that any writ of replevin was ever 
issued, or that any property was ever taken thereunder. There is in 
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the record preceding the bill of exceptions the copy of an affldavit in 
replevin, of a writ in replevin, and of a return thereon; but thèse 
copies are not material to the détermination of this casé, nor can 
they be considered a part of the évidence herein, because they were 
not introduced in évidence, and do not coustitute a part of the bill 
of exceptions, because there is no évidence that any of the property 
referred to in the pleadings was taken under this writ, and the writ 
itself was issued without authority and in violation of the statutes 
and practice of Colorado. No writ of replevin may be issued under 
the Code of Colorado until an action in claim and delivery is com- 
nienced by the filing of a complaint which allèges the right of the 
plaintiff to the possession of personal property, and claims the de- 
livery thereof (Mills' Ann. Code, §§ 79, 80), and no such action was 
commenced or complaint ûled. 

In the course of the trial the défendants introduced évidence which 
tended to show that the lands from which they eut the timber had 
been located as minerai claims under the acts of congress ; that thèse 
claims were in existence, and had not been abandoned; that the 
lands were minerai in character; and that the défendant Gentry had 
eut the timber from them under contracts or permits from the lo- 
cators of the minerai claims for the purposes specified in the act of 
June 3, 1878, although he failed to show that he had strictly com- 
plied with ail the rules and régulations which the secretary of the 
interior had prescribed for the protection of the timber and of the 
undergrowth under that act. If he was guilty of trespass in taking 
the timber, there was ample évidence in the case to raise the ques- 
tion whether he had taken it unintentionally and in the honest be- 
lief that he was lawfuUy exercising a right which he had, or with 
the willful intention to take property to which he knew he had no 
right. There was évidence in the case that the value of the stand- 
ing timber was |1 per 1,(X)0, while that of the lumber after the de- 
fendant had manufactured it into boards was $8 per 1,000. 

At the close of the trial the opening address of counsel for the 
United States to the jury was in thèse words: 

"Gentlemen of tlie jury: Thèse défendants are chargea in the complaint 
in this case with having eut down 500,000 feet of timber from the lands be- 
longing to the governnient. The value of the lumber made from this timber 
is alleged to be $5,000, and we ask you to retum a verdict for this sum. This 
is ail the plaintiff cares to say in the opening." 

At the close of the arguments, counsel for the défendants request- 
ed the court to instruct the jury that, if they believed that the de- 
fendants were liable in the action, yet if they further believed from 
the évidence that the trespass committed by them was unintentional 
on their part, then the measure of damages would be the value of the 
lumber, less the value of the labor and expenditure the défendants 
had added thereto. But the court refused to give this instruction, 
and instructed the jury that after the complaint was flled in this 
case the government took out a writ of replevin for certain lumber 
alleged to hâve been made from the timber mentioned iu the com- 
plaint, and took possession of 539,905 feet of lumber and 300 logs, 
according to the return of the marshal; that the government was 
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eutitlefl to rêcover this timber which was in the posseèsibn of the 
raarshàl, and the value of such timber as the défendants sold. Pur- 
suant to this instruction, tbe jury returned a verdict tliat the lumber 
in the possession of the United States marshal was the property of 
the United States, and that they found the issues jolned in this case 
for the plaintiff, and âxed its damages at f21.50. The judgment was 
that the United States recover of the défendant Gentry |21.50 and 
costs; that the United States recover from said Gentry the lumber 
eut from the public land, and taken by the marshal in replevin, as 
shown by the return of the marshal on said writ of replevin; and 
that the net proceeds of said lumber should be paid into the treas- 
ury of the United States. A more flagrant violation of the rule that 
a judgment must be according to the allégations and the proofs 
would be difficult to imagine. The action was for the conversion of 
500,000 feet of lumber, and the recovery sought was f5,000 damages 
for the conversion. If, as the plaintiff alleged, the lumber had been 
converted by the défendants to their own use, and the plaintiff was 
entitled to damages for that conversion, its right and title to the 
lumber were gone, and it had no right to its possession. The verdict 
and judgment are utterly inconsistent with the averments and prayer 
of the complaint. The complaint was for the recovery of |5,000 dam- 
ages for the conversion of 500,000 feet of lumber. The verdict and 
judgment are for the recovery of the défendant Gentry of 539,905 
feet of lumber and 300 logs, — an amount of lumber far in excess of 
that in controversy under the pleadings. Neither the pleadings, nor 
the course of the évidence at the trial, nor the opening address of 
the counsel for the government to the jury, gave any notice to the 
défendants that this action had been brought by the government to 
recover the possession of this 539,905 feet of lumber and thèse 300 
logs. The issue they were called into court to try was whether or 
not they were liable to pay ^,000 damages for the conversion of 
500,000 feet of lumber. Ûpon that issue they presented their évi- 
dence. Under that évidence they were entitled to an instruction to 
the jury that if they believed that the défendants had eut and taken 
this timber unintentionally, and in the honest belief that they were 
lawfully exercising a right which they had, they were liable in dam- 
ages for the value of the timber in its original place, or in this case 
for |1 per 1,000 feet, and for no more. Wooden-Ware Co. v. U. S., 
106 U. S. 432, 1 Sup. et. 398, 27 L. Ed. 230; Benson M. & S. Co. v. 
Alta M. & S. Co., 145 U. S. 428, 12 Sup. Ct. 877, 36 L. Ed. 762; 
Durant Min. Co. v. Percy Oonsol. Min. Co., 35 C. C. A. 252, 254, 93 
Fed. 166, 168, and cases there cited. Under the charge of the court 
they were deprived of this instruction, and the right of Gentry to the 
539,905 feet of boards and the 300 logs seized under the unauthorized 
writ of replevin was foreclosed, without any pleading or issue con- 
cerning them, and without any opportunity on his part to obtain any 
allowance for the labor he had bestowed and the expense he had 
incurred in preparing this lumber for market, if, as he claims, he 
eut and removed it in the honest belief that he had the right to do so. 
The proceeding which resulted in this judgment was not pursued in 
the ordinary manner preecribed by the law. The judgment was not 
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in accordance witli the aTerments of the complaint or with the proof s 
in the record, and it does not conform to the scope and object of the 
prayer in the plaintifE's pleading. The facts indispensable to the 
maintenance of the judgment are fatal to the claim presented by tli<' 
complaint, and they were not in issue in this case. The judgment 
must be reversed, and the case remanded to the court below, with 
directions to grant a new trial. , 



COLUMBUS OONST. CO. V. CEANE CO. 

(Circuit Court of Appeals, Seventh Circuit. April 19, 1900.) 

No. &i8. 

AppbaIj— Exceptions to Charge— Construction op Rui.e. 

Rule 10 of the circuit court of appeals, Seventli circuit (31 C. C. A. 
cxlv., 90 Fed. cxlv.), requiring a party excepting to a cliarge to "stati' 
distinctly tlie several matters of law in tlie cliarge to wliicli lie excepts," 
is intended to reqnire that each particular proposition of law excepted to 
shall be stated, togetlier with so much of the charge as is supposed to 
embody the proposition deemed erroneous, and such construction is in 
harmony with that given the similar inile of the suprême court. ïhe rule 
does not require the ditïerent grounds of objection to be enumerated in 
the exceptions. 

On Pétition for Rehearing. Denied. 
For former opinion, see 98 Fed. 946. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judges. 

WOODS, Circuit Judge. The pétition for rehearing is devoted 
mainly to an effort to demonstrate that bv our opinions in Ibis case, 
and in Stewart v. Morris, 37 C. C. A. 562, 96 Fed. 703, we hâve 
placed on our rules concerning the saving of exceptions to instruc- 
tions and the assignment of error thereon a construction which is 
unwarranted by the terms of the rules, and is inconsisteut with the 
construction placed by the suprême court on similar rules. For the 
purposes of this case the discussion is not important, since in no 
instance was an exception to the giving or refusing of an iustruc- 
tion disposed of on the ground that it was not properly saved or the 
error inadequately assigned. With a single exception the questions 
presented by the briefs were considered on their merits. It is, how- 
ever, of great importance to know whether we may abide by a con- 
struction of our rules that will prevent the présentation of questions 
upon a jury charge for review which were not brought to the at- 
tention of the trial court, or must yield to the contention that it is 
and ought to be enough for counsel to "state the parts of the charge 
to which he excepts." The rule is not so worded. On the contrary, 
the language is that the party excepting shall "state distinctly the 
several matters of law in the charge to wliich he excepts." It is 
another rule, No. 11 (31 C. C. A. cxlvi., 90 Fed. cxlvi.), which re- 
quires that "when the error alleged is to the charge of the court each 
spécification of error shall set ont the part referred to [not 'excepted 
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to'] totidem verbis." This record afPords examples o£ exceptions to 
parts of the charge which embraced a number of propositions botli 
of law and fact. Evidently this may oftèn be true of a single sen- 
tence, bnt it is only to matters of law that exceptions can be taken, 
and, the rule requiring a distinct statement of the several matters 
of law to which exception is taken, a single exception to a part of 
the charge which embraces more than one proposition or matter 
manifestly does not meet the requirement. The évident meaning 
of the rule is that the particular proposition or matter of law ex- 
cepted to shall be distinctly stated, and, when not shown by the bill 
of exceptions to be stated in the words of the charge, the part of the 
charge supposed to embrace it must be shown by the bill and be set 
ont totidem verbis in the assignment of error. The following forni 
is suggested : "The plaintiiï excepts to the ruling that (state a single 
proposition or matter of law), as shown by the following portion of 
the charge (setting it ont)." It is an erroneous assumption that our 
construction of this rule requires the excepting party to state the 
grounds of exception. It only requires him to state distinctly the 
proposition or matter of law excepted to. It is quite another thing 
to state the grounds of objection, which may be few or many, ac- 
cording to the nature of the question and the facts of the case. 
Doubtless, in many, if not most, cases, once the proposition excepted 
to is deflnitely stated, tlie ground of objection may be so apparent 
as not to need statement, but the essential différence between a 
statement of what is excepted to and a statement of the reasons 
supposed to justify the exception must be manifest; and there is no 
just ground for the suggestion that "in the courts of trial exceptions 
will be elaborated with great prolixity and verbosity, under the ])ain- 
ful appréhension lest something under this practice deemed essential 
may be otherwise omitted." The grounds of objection to an instruc- 
tioc given are required by rule 11, as recently amended, to be stated 
in the assignment of errors, and there can be no hardship in that. 
The further suggestion, that "the tendency is and always. must be in 
developing the formai or technical requirements of the law to sacri- 
flce the substance," is sufflciently guarded against by the fourth 
subdivision of rule 24 (31 C. 0. A. clxiv., 90 Fed. clxiv.), as amended, 
that "the court at its option may notice a plain error involving the 
merits of the case, though not assigned or specifled, and though the 
question be not saved according to the strict rules of practice, if 
it be apparent of record that the point was contested, and not 
waived, in the court below." 

The cases in the suprême court to which référence has been made 
are: Carver v. Jackson, 4 Pet. 1, 81, 7 L. Ed. 761; Ex parte Crâne, 
5 Pet. 190, 198, 8 L. Ed., 92; Couard r. Insurance Co., 6 Pet. 262, 
280, 8 L. Ed. 392; Magniac v. Thompson, 7 Pet. 348, 390, 8 L. Ed. 
709; Stimson v. Eailroad Co., 3 How. 553, 566, 11 L. Ed. 722; Zeller's 
Lessee v. Eckert, 4 How. 288, 297, 11 L. Ed. 979; United States v. 
Morgan, 11 How. 154, 158, 13 L. Ed. 643 ; Johnson v. Jones, 1 Black, 
209, 219, 17 L. Ed. 117; Pomeroy's Lessee v. Bank, 1 Wall. 592, 602, 
17 L. Ed. 638; Thompson v. Kiggs, 5 Wall. 663, 675, 18 L. Ed. 704; 
Railroad Co. v. Varnell, 98 U. S. 479, 485, 25 L. Ed. 233; U. S. v. 
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Carey, 110 IT. S. 51, 3 Sup. Ct. 424, 28 L. Ed. 67; Kailroad Co. v. 
Hart, 114 U. S. 654, 663, 5 Sup. Ct. 1127, 29 L. Ed. 226; Hanna 
V. Maas, 122 U. S. 24, 7 Sup. Ct. 1055, 30 L. Ed. 1117; Reagan v. 
Aiken, 138 U. S. 109, 113, 11 Sup. Ct. 283, 34 L. Ed. 892. 

Eule 4 of the suprême court, ârst promulgated at the January 
term, 1831, as rule 38, and given its présent form on January 7, 
1884, is substantially the same as the first subdivision of rule 10 of 
this court {31 C. 0. A. cxlv., 90 Ped. cxlv.), each containing the two 
proAdsions that a bill of exceptions shall not be allowed which shall 
contain the charge of the court at large upon a gênerai exception to 
the whole charge, and that the party excepting "shall be required 
to state distinctly the several matters of law in such charge to which 
he excepts." The second of thèse provisions is not merely the con- 
verse of the flrst, as the pétition before us seems to assume, and 
the expressions of the suprême court in the cases referred to in con- 
demnation of the practice of bringing up the entire charge upon a 
gênerai exception are not to be regarded as indicating the scope or 
construction of the latter provision. They point plainly, however, 
to the construction declared by this court. In Carver v. Jackson, 
after refusing to consider exceptions to comments in the charge on 
the évidence, the court said that "if, indeed, in summing up, the court 
should mistake the law, that would justly furnish a ground for an ex- 
ception; but the exception should be strictly conflned to that mis- 
statement, and, by being made known at the moment, would often 
enable the court to correct an erroneous expression, or to explain or 
qualify it in such a manner as to make it wholly unexceptionable, 
or perfectlj' distinct." In Ex parte Crâne this is reafdrmed, and 
the common-law rule recognized, as stated by Blackstone (2 Bl. 
Comm. 372), that "if, either in his directions or décisions, he [the 
judge] misstates the law, by ignorance, inadvertence, or design, the 
counsel on either side may require him publicly to seal a bill of ex- 
ceptions, stating the point wherein he is supposed to err." "It is 
also stated in the books," the court proceeded to say, "that a bill of 
exceptions ought to be upon some point of law, either in admitting 
or denying évidence, or a challenge on some matter of law, arising 
upon a fact not denied, in which either party is overruled by the 
court. * * * If an exception may be taken in such form as to 
bring the whole charge of the judge before the court, * * * the 
exception will not be on a single point; it will not bring up some 
matter of law arising upon a fact not denied." It is to be ob- 
served that thèse décisions preceded only by a short time and pre- 
snmably led to the adoption of rule 38, and the intention that as 
at common law an exception should "be on a single point" was well 
expressed in the requirement that the excepting party should "state 
distinctly the several matters of law in such charge to which he 
excepts." In Magniac v. Thompson, it was said to be "wholly inad- 
missible to take single and detached passages, and to décide upon 
them, without attending to the context" ; and conversely it is equal- 
ly inadmissible, under an exception to a portion of a charge, which 
contains two or more passages, to treat a single passage as the sub- 
ject of the exception. In this respect the two rules of this court are 
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complementaiy, — one requiring the exception to be to a distinct mat- 
ter or proposition, and the otiier requiring the bill of exceptions to 
show the context by setting out the part of the charge which is 
supposed to contain the matter excepted to. In Zeller's Lessee v. 
Eckert it was said that a bill of exceptions "is the créature of stat- 
ute and restricted to the points stated." In Johnson v. Jones is 
this signiflcant expression : "The flrst part of the charge, as thus set 
out, contains a distinct légal proposition. To this the plaintifl 
distinctly excepted. This was proper." In Pomeroy's Lessee v. 
Bank it Avas said that "where the objection is to the ruling of the 
court it is indispensable that the ruling should be stated." Excep- 
tion to a part of a charge containing more than one proposition 
does not raeet the requirement. It does not state the ruling. In 
Kailroad Oo. v. Varnell it was said that "the part of the charge to 
which the exception is addressed ought to be distinctly pointed 
out"; bnt manifestly that is not done by an exception to a part 
of the charge which contains other matter than that which is sup- 
posed to be erroneous. In Hanna t. Maas it was ruled that the ex- 
cep ting party must hâve a bill of exceptions "stating distinctly and 
speciflcally the rulings or instructions of which he complains," and 
of the bill in the record it was said that "instead of stating distinctly, 
as required by law and by the f ourth rule of this court, those matters 
of law in the charge excepted to, and those only, does not contain 
any part of the charge, » » » undertakes to supply the want 
by referring tô the exhibits," etc. The other citations hâve little 
bearing upon the question, but there are later cases which seem 
to be quite in point. In Ward v. Cochi-an, 150 U. S. 597, 604, 14 
Sup. et. 230, 37 L. Ed. 1195, after référence to the case of Hanna 
V. Maas, supra, the court said : "The présent record présents a very 
différent condition of facts, as the bill of exceptions, in so far as 
it relates to the charge, spécifies with distinctness the parts of the 
charge excepted to and the légal propositions to which exceptions 
were taken." A statement of the parts of the charge and of the légal 
propositions excepted to is just what the rules, as we hâve con- 
strued them, require. In Thiede t. Utah Territory, 159 U. S. 510, 
521, IG Sup. et. 62, 40 L. Ed. 237, it was said that "one object of 
an exception is to call the attention of the circuit judge to the pré- 
cise point as to which it is supposed he has erred, that he may then 
and there consider it, and give new and différent instructions to the 
jury, if in his judgment it should be proper to do so." In Valley 
Co. V. Pace, 158 U. S. 36, 15 Sup. Ct. 743, 39 L. Ed. 887, it was de- 
clared to be "the duty of counsel excepting to propositions submit- 
ted to a jury to except to them distinctly and severally." "Propo- 
sitions," it is to be observed, is the word which was used, and not 
"parts" or "paragraphs of the charge"; and accordingly, in Hollo- 
way V. Dunham, 170 U. S. 615, 620, 18 Sup. Ct. 784, 42 L. Ed. 1165, 
the latest case touching the subject, the rule is declared that, when 
the paragraphs of a charge contain two or more propositions of law, 
"a gênerai exception taken to any of such paragraphs would be insuf- 
ficient if one of the several propositions were correct." See, also, 
Railway Co. v. Callaghàn, 161 U. S. 91, 16 Sup. Ct. 493, 40 L, Ed. 628. 
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It Î8 urged that one of the spécial requests for instruction was 
net considered. Spécial référence to it was not thought aecessary 
because it was deemed to be essentially the same as anotlier request 
which was considered. It is in itself objectionable, because if given 
it might hâve been understood bythe jury to mean that the con- 
tract called for pipe capable of making a line absolutely tight at 
the pressure of 1,000 pounds, and because of the concluding state- 
ment that if not of that capacity "the plaintiff was neither bound 
to receive it under the contract, nor to pay the contract price for 
it" The plaintiff had received and used the pipe, and there was 
therefore no question in the case of what the plaintiff was bound to 
receive. Having kept and used the pipe, the obligation, as explained 
in the opinion, was to pay for it whatever it was worth, even up to 
the contract price, if it was worth that price notwithstanding its 
incapacity to bear the stipulated pressure. 

The pétition is denied. 



WESTLAND V. GOLD COIN MINES CO. 

(Circuit Court of Appeals, Eighth Circuit. March 19, 1900.) 

No. 1,24a 

1. Mastek and Setiyant— Injtjrt dp Setîvant— Safe Place to Wobk. 

A mining Company, whicti erects a stiiU or platform across a narrow 
and dark fissure in its mine, 70 feet from tlie bottom, on wliicli its em- 
ployés are required to worli, is bound to tlie exercise of reasonable care 
to see tliat tlie timbers are of adéquate strength and number, and securely 
f astened, to render it a safe place on which to woric. 

2. Same— Action for Death or KttPLoyÉ— Questions foe Juby. 

Plaintiff's husbaud was killed, with other workmen, by the breaking 
and falling of a stull iu defendant's mine, on which he was working in 
stoping ore 70 feet from the bottom. ïhe stull was erected by défendant 
by placing lagging on timbers running across a llssure in wliich it was 
built, and supported in its sides, and was intended to be of sufflcient 
strength to sustain the weight of 20 feet of earth and rock upon its top, 
although there was but 9 feet in depth upon it when it broke and feu. 
Beld, that the fact of its faliing under such circumstances was in itself 
évidence from which a jury might infer that it had not been properly 
constructed, and that, when taken in connection with the fact that a num- 
ber of the cross timbers were broken in the middle, and with the testimony 
of two compétent witnesses, who stated their opinions that the timbers 
w-ere insufflcient in strength or number to earry the load placed upon them, 
it could not be heid, as matter of law, that défendant was not négligent, 
but the question was one for the jury. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District of 
Colorado. 

Edmund F. Richardson (Thomas M. Patterson and Horace N. Haw- 
kins, on the brief), for plaintiff in error. 

James L. Blair (James A. Seddon and Robert A. HoUand, Jr., on 
the brief), for défendant in error. 

Before CALDWELL, SAIJBORN, and THAYER, Circuit Judges. 
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THATER, Circuit Judge. The question of principal importance 
which this record présents, and it is tlie only one which we déem it 
necessary to consider, is wiiether the trial court was justifled in witli- 
drawing the case from the jury at.the conclusion of ail the testimony. 
The action was brought by EÎlen A. Westland, the plaintiff in error, 
to recover damages from the Gold Ooin Mines Company, the défend- 
ant in error, on account of the death of her husband, Andrew West- 
land, who was killed on January 12, 1898, while stoping ore for the 
défendant company in one of its mines in Gilpin county, Colo. The 
deceased was working at the time of his death about 900 feet be- 
neath the surface of the earth, on a stull that had been erected by the 
défendant in one of the levels of its mine for the purpose of enabling 
its employés to stand thereon while breaking down the mineral-bear- 
ing rock. The stull that had been so erected fell while the deceased 
was working thereon, and precipitated him, together with a mass of 
rock and earth resting thereon, to the floor of the level, a distance 
of about 70 feet, causing his instant death. Concerning thèse facts 
there was no controversy. The complaint charged négligence on 
the part of the défendant company in that the stull timbers were of 
insufficient size and strength to sustain the mass of rock and earth 
which was liable to fall upon it when the miners were engagea in 
stoping ore; that the stull timbers were also insufficient in number, 
having been placed too far apart; and that the ends thereof were not 
properly let into the side walls. 

The évidence adduced during the trial tended to the establishment 
of the folio wing facts: The stull which fell was constructed by the 
défendant, about six weeks or two months prior to the accident, of 
ordinary spruce or white pine timber which was grown in the Ticinity 
of the mine. The vein in which the stull was set up varied in width 
from 2 to 12 feet, and was 10 or 12 feet wide at the place where the 
accident occurred, and was nearly vertical; having very little dip as 
it descended into the earth. The stull timbers, at their respective 
ends, rested in headings in the hanging wall and in hitches in the foot 
walI, and corresponded very nearly in width with the width of the vein 
where they happened to be set. The stull timbers where the acci- 
dent occurred were 10^ feet long according to the estimâtes of some 
witnesses, and 12 feet" long according tO other testimony, and were 
set from 5 to 6 feet apart, and were from 9 to 12 inches in diameter 
at the smaller ends. The timbers in question were covered with lag- 
ging that was laid lengthwise of the vein, so as to form a flooring to 
support the ore as it was broken down by blasting. The deceased 
took no part in erecting the stull which fell, and had little opportuni- 
ty, prier to the accident, to observe the size of the stull timbers or 
the' manner in which they were placed, as there was no light in the 
mine other than that made by the candies which the miners carried, 
and as the floor of the stull was usually covered with a mass of earth 
or rock, and was about 70 feet above the bottom of the level, so that 
it could not be inspected from below. On the day of the accident the 
deceased and his fellow workmén fired a shot about 10 o'clock a. m. 
M^hich had the effect of loading the stull, taking into account the rock 
previously broken down, to a depth of about 9 feet. Shortly after 
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they had retumed to the stuU to résume work, at 11:45 a. m., the 
stull fell, while they were standing on it and working in the usual 
way, carrying with it the deceased and his fellow workmen. The 
stull was constructed for the purpose of supporting a mass of earth 
and rock from 18 to 20 feet thick. After the accident three or more of 
thé stull timbers were found, at the bottom of the level, which were 
broken about in the center. One witness for the plaintiiî, who was 
a practical miner, testiâed without objection that the lagging gave 
way on the occasion of the accident because "the stull timber broke." 
Two other witnesses (one of them being an assistant mining inspector 
for the bureau of mines of the state of Colorado, and the other a prac- 
tical miner) expressed the opinion, in substance, that the stull tim- 
bers employed in constructing the stull, in view of tlieir length and 
the space between them, were insufficient to support the weight which 
the stull was designed to carry. ïhere was some conflict in the tes- 
timony with référence to the length and diameter of the timbers 
that had been used in constructing the stull, and their distance apart. 
The défendant company offered some testimony which tended to show 
that the stull in question was constructed in the usual manner, and 
with timbers of the same kind, size, and strength that were usually 
employed by mine owners in constructing stulls for stoping purposes 
in such viens as the one where the accident occurred. The défendant 
also offered some testimony which tended to show that, a day or two 
preceding the accident, the deceased and his fellow workmen had been 
cautioned by the foreman of the mine against flring such heavy 
blasts as they had once flred. 

It is obvions, we think, that the défendant company is responsible 
in damages for the death of the plaintiff's husband, if his death was 
occasioned by any defect or insufficiency in the stull which might hâve 
been avoided by the exercise of ordinary care when the stull was con- 
structed. The défendant caused the structure in question to be 
erected for the use of its employés in a narrow and dark fissure 900 
feet beneath the surface of the earth, expecting that it would be 
weighted at times with tons of earth and rock, and with knowledge 
that its fall meant instant death to ail who happened to be standing 
on or underneath the structure. It had provided a place for its em- 
ployés to work, and it was its duty to make that place safe and secure, 
in so far as that object could be accomi)lished by the exercise of rea- 
sonable care in providing stull timbers of adéquate size and strength, 
and by placing them sufftciently close together, and by making the 
proper hitches and headings in the foot and hanging walls, so that the 
structure would support the weight that it wa-s expected to carry. 
Moreover, the deceased and his fellow workmen had the right to as- 
sume, unless they were advised to the contrary, that thèse duties of 
the master had been discharged, that the stull was of sufficient 
strength to support at least 20 feet of earth and rock, and that the 
défendant, in constructing it, had exercised a decree of care commen- 
surate with the location of the stull, the character of the work to be 
doue thereon, the weight it would be required to carry, and the dire re- 
sults that would inevitably foUow if it should chance to fall. A rule 
of law devolving such duties on the master in cases like the one in 
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hand is so reasonable, just, aad humane that we deem it unnecessary 
to do more thlan refer to a few of our own décisions la which it has 
been stated and enforced. Eall-way Co. v. Jarvi, 10 U. S. App. 439, 
3 C. 0. A. 433, 53 Fed. 65; Mining Co. v. Ingraham, 36 U. S. App. 1, 
17 C. 0. A. 71, 70 Fed. 219; Kailway Co. v. Jackson, 27 U. S. App. 
519, 522, 12 C. C. A. 507, 65 Fed. 48; Manufacturing Co. v. Johnson, 60 
U. S. App. 661, 669, 670, 32 C. C. A. 309, 89 Fed. 677, 681. 

This leads to the inquiry whether the évidence adduced at the trial 
was of such a nature as would warrant a jury in drawing the infer- 
ence that the stull was of insufflcient strength, or that it had been 
improperly constructed, by reason of the failure of the défendant 
Company to exercise a reasonable degree of care and diligence while 
erecting it; and this question, we think, should be answered in the 
affirmative. The fact that the stull fell demonstrates that it was 
insufflcient to support the load with which it was burdened at the 
time it fell. The case in hand, then, is not of that kind of which 
it may be said that the occurrence of the accident affords no évidence 
of négligence. If the stull had been constructed as it should hâve 
been, it would easily hâve borne the weight that was upon it at the 
time it fell. Hence the fall of the structure suggests forcibly that 
the stull timbers were insufflcient either in strength or number, or 
that the supports let into the side walls of the vein were insufflcient, 
and that proper care had not been exercised by those who erected 
il. Barnowski v. Helson, 89 Mich. 523, 50 N. W. 989; Mulcairn's 
Adm'x V. City of Janesville, 67 Wis. 25, 29 N. W. 565; Bahr v. 
Lombard, 53 N. J. Law, 233, 21 Atl. 190, 23 Atl. 167. A reasonable 
person might very well hâve reached the conclusions last stated 
by force of the maxim, "Kes ipsa loquitur." 

Such a conclusion is re-enforced by the évidence, which showed 
without contradiction that the several broken stull timbers that 
were found at the bottom of the mine after the accident were broken 
about in the center, where one would naturally expect them to be 
broken if the fall of the structure was occasioned because the stull 
timbers were déficient in strength or number to support the partial 
load which was upon it when it fell. It must also be borne 
in mind that two witnesses for the plaintiff, who were fuUy com- 
pétent to form a reliable judgment on that subject, expressed the 
opinion, in substance, that the stull timbers were insufflcient to carry 
the load that the stull was expected and designed to carry. In op- 
position to the view that it was of insufflcient strength, and that 
some one blundered who was concerned in its érection, we hâve 
merely aij hypothesjs that the deceased and his fellow workmen 
had flred a blast which was too heavy, and by that means had jarred 
the stull timbers out of place, so that they did not hâve a proper bear- 
ing on the side walls. This hypothesis may be entitled to some 
weight, although it appears that the structure did not fall when the 
last blast was flred, nor for more than an hour thereafter. But what 
weight should be accorded to the latter hypothesis was clearly a 
question for the jury, whose province it was to settle ail controverted 
issues of fact, and to draw such inferences from the facts found as 
they deemed reasonable. In view of the fall of the stull under the 
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circumstances heretof ore detailed, it was also the province of the jury 
to détermine what weight they would give to the testimony of those 
witnesses who testifled, in behalf of the défendant company, that 
the stuU was constructed in the u^dual manner and with timbers of 
the usual size and strength. Surely a court would not be authorized, 
in the light of what happened and ail the circumstances of the case, 
to accept the évidence on that subjeet as conclusive, and as leaving 
nothing for the jury to détermine. In view of ail the évidence which 
the record contains, we are constrained to hold that the jury might 
well hâve concluded that the stull in question was inadéquate to 
support the weight which it was designed to carry, and that its 
insecurity was due to a want of ordinary care on the part of the 
défendant company. It is accordingly ordered that the judgment be- 
low be reversed, and that the cause be remanded for a new trial 

SANBORN, Circuit Judge (dissenting). The court below was of 
the opinion that this case disclosed no substantial évidence that the 
défendant in error was guilty of négligence in the construction of the 
stull, and a careful reading of the record has led my mind to the same 
conclusion. Ordinarily the discussion of the sufflciency of the évi- 
dence in a case to warrant the submission of an issue of fact to a 
jury is profitless. But there seems to me to be such a misapplication 
of a familiar rule of law by the majority of the court in the décision 
of this case that I am constrained to protest against it. The dé- 
cision really rests upon the proposition that the fact that the stull 
fell is in itself suffîcient évidence that the fall was caused by nég- 
ligence of the company in its construction, and that it was not 
caused by the négligence of the employés in its use, to warrant a 
verdict against an employer upon that issue. It is said in the opin- 
ion of the majority: 

"The fact that the stuU fell demonstrates that It was Insufflcient to support 
the load wlth which it was burdened at the time it fell. The case In hand, 
then, is not of that kind wherein it may be said that the occurrence of the 
accident affords no évidence of négligence. If the stull had been constructed 
as it should bave been, it would easily hâve borne the weight that was upon 
It at the time it fell. Hence the fall of the structure suggests forcibly that 
the stull timbers were insufflcient in strength or number, or that the supports 
let into the side waJls of the vein were insufflcient, and that proper care had 
not been exercised by those who erected it. Bamowsk! v.' Helson, 89 Mich. 
.523, 50 N. W. 989; Mulcairn's Adm'x v. City of Janesville, 67 Wis. 25, 29 N. 
W. 565; Bahr v. Lombard, 53 N. J. Law, 233, 21 Atl. 190, 23 Atl. 107. A 
reasoname person might very well hâve reached the conclusions last stated 
by force of the maxim, 'Res ipsa loquitur.' " 

The portion of the opinion quoted is determinative of the décision, 
and it seems to me to make a misapplication of the maxim, "Ees ipsa 
loquitur," and to détermine the question whether the fall of the stull 
was caused by a fault in its construction, or by négligence of the 
workmen in its use, by a presumption which does not really exist. 
The complaint in the case charged that the fall of the stuU was the 
resuit of the négligence of the défendant in its construction. The 
answer denied this charge, and averred that it was caused by the nég- 
ligence of the plaintiff and his fellow servants in its use. The real 
issue was whether the fall of the stull was the eflect of the use of in- 
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sufflcient stull timbers in its construction, Or the effect of the use by 
tbe plaintiff and his fellow servants, who were at work upon it, of 
tujnecessarily and unreasonably heavy blasts of powder. Upon the 
trial the évidence was uncontradicted that the rock and earth upon 
the stull were only 9 feet deep when it fell; that the stull timbers 
were not more than 12 feet long; that timbers of the same size. 16 
feet long and placed the same distance apart, were supporting rock 
and earth 20 feet deep in this mine without breaking or difftculty; 
that the timbers which supported this stull were of the size generally 
in use to support 20 feet of earth in similar places, and that they were 
put the usual distance apart and secured in the usual way; that the 
plaintiff and his fellow workmen on this stull had, on one occasion be- 
fore, used an excessive amount of powder, and made so heavy a blast 
that it knocked one end of one of thèse stull timbers ont of its place; 
that the use of heavy blasts was calculated to break the timbers ; that 
the plaintiflf had been cautioned not to use them; and that the 
weight of 9 feet of rock and earth, which was upon the stull when it 
fell, could not hâve broken the stull timbers. None of this évidence 
was contradicted. The évidence detailed in the opinion of the major- 
ity in support of the theory that the accident was cansed by the négli- 
gence of the défendant was that some of the stull timbers were found 
broken in the middle, that, one witness testified that the lagging gave 
way because "the stull timber broke," and that two witnesses testi- 
fied that in their opinion the stull timbers were insufiBcient to sustain 
the weight of the 20 feet of rock and earth which they were intended 
to support. No witness testified, however, that the weight of only 
9 feet of rock and earth, the amount on the stull when it fell, could 
hâve caused thèse timbers to break, and the testimony of the defend- 
ant's witness to the contrary stands uncontradicted. The breakage 
of the timbers in the middle has no more tendency to show that the 
break was caused by a defect in the timbers than it bas to show that 
it was caused by an excessive blast. That the lagging gave way be- 
cause "the stull timber broke" was a self-evident fact, since the lag- 
ging rested on the stull timbers. But it has no tendency to prove 
that the break was not caused by an excessive blast, or that it re- 
sulted from the insufflciency of the timber to support the 9 feet of 
rock and earth., Thus it appears that the issue was squarely pre- 
sented whether the accident was caused by the insufflciency of the 
timbers to sustain the 9 feet of rock and earth upon them, ar by the 
excessive blasts made by the employés who were at work uï)on the 
platform which they made; that there was substantial évidence from 
which the jury might hâve inferred that the fall was caused by the 
excessive blasts, and no substantial évidence that it resulted from 
the insufflciency of the timbers to sustain the weight of the 9 feet of 
rock and earth upon them; and that there was no évidence what- 
ever that the défendant knew, or in the exercise of ordinary care 
could hâve known, that thèse timbers were insufflcient, or could hâve 
anticipated the fatal accident. 

The case turns, therefore, upon the proposition of the majority that 
where a platform, building, structure, or machine furnished by the 
employer for the employé to work upon, which is in use by his em- 
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ployé, giyes way or f ails, and the issue is présentée! whether the fall 
was the effect of négligence in its construction or négligence in its 
use, the mère fact that it fell or gave way constitutes sufScient évi- 
dence to warrant a jury in flnding that the accident was caused by 
négligence in its construction, and not by négligence in its use. The 
proposition flnds no support in the cases cited, and is contrary to the 
gênerai current of the authorities. The cases cited in the opinion of 
the majority are suits in which an accident occurred in the construc- 
tion of work which was proceeding under the direct management and 
superintendence of the défendant. The accidents were unusual, could 
not hâve occurred if the défendant had used ordinary care, and 
no charge was made that they were the resuit of the négligence of the 
plaintififs. In Barnowski v. Helson, 89 Mich. 523, 50 N. W. 989, the 
défendant was engaged in raising a roof, and it fell because he f ailed 
to brace It properly. In Mulcaim's Adm'x v. City of Janesville, 67 
"Wis.25,39 N. W. 565, the city was building a cistern, and its walls fell 
of theirownweight,and on account of the pressure of the earth behind 
them. There was no charge that their coUapse was caused by the nég- 
ligence of the person injured. In Bahr v. Lombard, 53 N. J. Law, 233, 
21 Atl. 190, 23 Atl. 167, the plaintiff, an employé, was injured by an 
explosion upon the premises of his employer, and the court held that 
the accident was no évidence of the négligence of défendant, and 
sustained a nonsuit. In none of thèse cases was the issue presented 
whether the accident was caused by the négligence of the employé or 
by that of the employer. In each of them the défendant was in the 
active superintendence and use of the structure which caused the dam- 
age, and each of the first two is an admitted exception to the gên- 
erai rule that the happening of an accident or injury is neither proof 
nor évidence that the négligence of any particular person caused it. 
The rule, "Kes ipsa loquitur," applies to cases of injuries to passen- 
gers carried under contracts of safe passage, and to some cases where 
the superintendence of work in progrès» is in the direct control of 
the défendant and there is no claim of négligence on the part of the 
plaintiff. But it never has application to an accident or injury where 
the question is at issue whether it resulted from the négligence of 
the employer or the négligence of the employé, and the latter was 
in the exclusive use and control of the work and the structure at the 
time of the accident. The reasonable and the true rule is that where 
injury is caused by the breakage or fall of a platform, building, 
structure, or machine fumished by the employer and in the exclusive 
use of the employé, and the issue is presented whether the break or 
fall was caused by the négligence of the master in its construction or 
by the carelessness of the employés in its use, the break or fall consti- 
tutes no évidence and raises no presumption for or against either 
cause, but the burden of proof is upon the employé to show, by évi- 
dence outside of the break or fall, not only that it was caused by a 
f ault or defect of construction, but also that the employer knew of the 
fault or defect, or that a person of reasonable care, skill, and prudence 
would hâve known of it, from the material used and the method 
adopted in its construction, and would hâve anticipated the fatal re- 
Bult which followed. The rule, "Ees ipsa loquitur," is inapplicable to 
101 F.— 5 
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NO, 1,275. 

Raii-koadb^Actions for FfREs— Questions for Jukt. 

In an action agalnst a tallroad company to reeover the value of prop- 
erty alleged to hâve bèen aet oh flre by sparks froni passing angines on 
défendant'» road, vrhere the évidence as to whether the flre orlglnated In 
the manner alleged was confllctlng and Indecisive, the case was one for 
the Jury, and It was errpr to direct a verdict for défendant, especlally when 
four successive Jurles before whom the case was trled had failed to agrée. 

Samb— Proop of Nkgligbncb— Péèscmption fbom Fact of Cadsina Firb. 
Proof that property has been destroyed'by sparks emitted by a passing 
locomotive créâtes a presumption of négligence on the part of the railroad 
Company or its employés, either In the construction or handling of the loco- 
motive or In failing to keep it in proper repair. 

Same— Province of Jury. 

When the évidence for the plaintifC, in an action agalnst a railroad eom- 
pany to reeover damages rësultlng from a flre alleged to hâve been caused 
by sparks from a passing englne, Is suffloient to eistablish such fact, and 
thus créâtes a presumption of négligence on the part of défendant, the case 
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should be submitted to the jury, unless the rebutting évidence as to due 
care Is so clear and clreumstantlal that no reasonable person could doubt 
Its verlty. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

George C. Oooper, for plaintifl in error. 

C. I. Crawford (A. W. Burtt, on the brief), for défendant in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This action was brought by Maggie 
McCuIlen, the plaintiff in error, against the Chicago & Northwestern 
Railway Company, the défendant in error, to recover the value of a 
steam flouring mill located in the town of St. Lawrence, county of 
Hand, state of South Dakota, which was destroyed, as she claimed, 
on December 2, 1895, by being set on flre by sparka that were neg- 
ligently suffered to escape from one of the défendant company's 
locomotives, which was at the time in charge of its employés and 
was hauling one of its freight trains. The action was brought orig- 
inally in a state court, but was removed to the fédéral court. After 
the case had been under considération for about 31 hours by the 
jury which was impaneled to try the same, and the jurors had 
failed to agrée upon a verdict, they were recalled and directed to 
return a verdict in favor of the défendant, upon which verdict, so 
returned by direction of the court, a judgment was subsequently 
entered. The plaintiff below excepted to such action on the part of 
the trial court, and brought the case hère for review. 

We are advised by the record, and also by the statements of coun- 
sel, that there had been three préviens trials of the case upon sub- 
stantially the same évidence which is contained in the présent record, 
and that-in each instance the jury had failed to agrée. It has been 
repeatedly held since the décision in Railway Co. v. Ives, 144 U. S. 
408, 12 Sup. et. 679, 36 L. Ed. 485, that when the facts proven are 
such that reasonable men may fairly differ upon the question as to 
whether there was négligence or not, the détermination of that issue 
is for the jury ; and inasmuch as 48 men, who hâve at varions times 
listened to the évidence in this case, hâve differed in opinion as to 
whether the défendant was or was not négligent, we would perhaps 
be justifled in regarding that test as conclusive, and in remitting 
the case to the lower court to be retried. In view of the numerous 
trials that hâve taken place, we hâve thought it best, however, to 
consider the testimony attentively, and décide as to its sufflciency 
to sustain a verdict for the plaintiff, as it would hâve been our duty 
to do if the trial court, at the conclusion of the flrst trial, had of 
its own motion directed a verdict for the défendant. 

The point at issue nécessitâtes a statement somewhat in détail 
of the facts which were developed at the trial. The defendant's 
railroad track passes through the town of St. Lawrence from east 
to west. The plaintiff's mill that was destroyed was situated on the 
south side thereof, and 302 feet distant therefrom in a direct line. 
Between the mill and the track were an elevator, close to the track, 
which was 57 feet high, and on the south side thereof a lower wooden 
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Ti^ar^Mtigç. , îThe plaintifï'sjttïill was three, stOXiçf in heigM. A 
considérable spàce of vacant ground intervenea between the build- 
ings last desçpbed, and the, territory south of the railroad track 
Was generalïy'open and unoccupied. On the roof of thë mill, at 
its northeast corner, was a small ventilator which extendéd above 
the top of the roof a few feet. , The four sides thereof consisted 
of thin wooden slats similar to those which are usually employed 
in constructing window blinda or shades. Directly underneath the 
ventilator on the third floor was a cyclone dust collector which, when 
in opération, blew some dust through the slats of the ventilator into 
the open air. The mill was closed down on Priday previous to the 
fire, which occurred about 10 :30 a. m., on Monday, December 2, 
1895, and there were no Ares in or about the premises save in a 
small cannon stove which was located in a one-story oiflce building at 
the northwest corner of the mill. This ofSce building was not a part 
of the mil! proper, but was connected therewith. In this stove there 
was a small fire on the morning of December 2, 1895, but the pipe 
leading therefrom extendéd above the roof of the mill, and such 
smoke as escaped from this pipe on that morning drifted in a direc- 
tion which did not bring it within 20 feet of the ventilator heretofore 
mentioned. The wind was blowing from the north or from the 
northwest or from an intermediate pointât a rate which was various- 
ly estimated by the , witnesses at from 10 to 15 miles per hour. 
About 10:30 a. m. on the morning of the flre a freight train of the dé- 
fendant company, containing about 30 cars and drawn by 2 engines, 
passed through the town of St. Lawrence from east to west without 
stopping. As this train moved through the town opposite to the 
mill, and for some distance west thereof , it was climbing an upgrade, 
and the engines were seen by several witnesses to émit considérable 
smoke, which was described by some of them as being dense and 
black, Shortly after the passage of the train, and within a period 
variously estimated at from 10 to 20 minutes, the mill was dis- 
covered to be on flre. Two witnesses located the flre when it was 
flrst seen as being on the slats on the outside of the ventilator here- 
tofore described, and ail agrée that the flre was flrst observed from 
the outside on or around this ventilator. The plaintifî's husband 
testifled, in substance, that on the flrst alarm of fire he stepped out 
of the small office building, and from that point saw a small blaze 
on the outside of the ventilator; that he entered the mill, and went 
immediately to the third story or floor, and found no flre on that 
floor on the. inside of the mill underneath the ventilator, nor any- 
where else, but that the flre at that time was wholly confined to 
the slats of the ventilator. 

With respect to the issue whether the flre in question was occa- 
sioned by a spark from one of its locomotives, the défendant offered 
much expert testimony to the efîect that a spark could not hâve been 
emitted by either of its locomotives, and carried a distance of 302 feet 
from its track, which would hâve retained sufiicient vitality to hâve 
set flre to the slats of the ventilator under the conditions which exist- 
ed at the time the flre took place. On the other hand, a railroad en- 
gineer who was called by the plaintilï testifled, in substance, that 
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under such conditions as prevailed on the day of the lire, — with tlie 
wind from the north, blowing about 10 miles an hour, and the train 
moving on an upgrade, — a sparli might hâve been carried 302 feet. and 
might bave set fire to such slats as were in the ventilator, although 
the ventilator was at a height of 35 feet above the ground, provided 
the spark arrester of either engine was at tlie time in a détective 
condition. Another witness, who met the train in question on the 
day of the lire a few miles east of the town of St. Lawrence, also 
testifled that the leading or head locomotive was then emitting large 
sparks, which lloated 264 feet from the track, as ascertained by a 
subséquent measurement. Another witness testifled, in substance, 
that he had, on one occasion previous to the fire, seen sparks emitted 
by locomotives which were in use by the défendant company that 
rose to a considérable height, and floated as much as 600 feet from 
the track, before they expired. 

It is hardly necessary to observe that it is not the province of this 
court to say in which way the issue as to the origin of the flre ought to 
hâve been determined. Our sole f unction is to décide whether, in view 
of ail the testimony, reasonable men, listening to the évidence as it 
was adduced, might hâve concluded that the flre was occasioned by 
a spark from one of the locomotives; and this question must be de- 
termined under and subject to the rule that it is the spécial province 
of a juiy to détermine to what estent witnesses are crédible, and how 
far, if at ail, their évidence is trustworthy, or is influenced by préju- 
dice, self-interest, or other causes. We hâve reached the conclusion 
that there was substantial testimony enough, as we think, to sustain 
a finding that the mill was set on ûre by a sparlc from one of the de- 
fendant's locomotives, provided the jury credited the statements of 
the plaintiff's witnesses. The considérations which lead us to hold 
that such a conclusion might hâve been formed by reasonable men 
are the following: First, the near relation in point of time between 
the passage of the def endant's train and the outbreak of the flre ; 
second, the évidence tending to show that the flre caught on the out- 
side of the ventilator, in the slats; third, the positive testimony of 
one witness that, when it was so discovered, there was no flre on 
the inside of the mill, underneath the ventilator; fourtli, the direc- 
tion and strength of the wind, which would naturally carry the sparks 
to the mill; flfth, the testimony tending to show that, as the train 
passed througli the town of St. Lawrence, one or both of the loco- 
motives were emitting volumes of smoke, and were laboring to some 
extent on an upgrade; sixtli, the testimony that the same locomo- 
tives were emitting sparks of considérable size, which floated for 
some distance, wlien they were o:j1v a few miles distant from the 
town of St. Lawrence on the day of the flre; seventli, the évidence 
Avhich tended to show that it was by no means impossible for sparks 
issuing from a locomotive to be carried as far as 302 feet; and, lastly, 
the lack of évidence as to any otlier adë(iuate cause for the flre, if the 
testimony of the plaintiff's witnesses is crédible. ïhese facts and 
circumstances, which the évidence tended to establish, rendered it 
necessary, in our judgment, to take the opinion of the jury as to the 
origin of the flre, and would bave warranted them in flnding that it 
was kindled by a spark from one of the locomotives. 
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It Î8 contended, however, bv co^n8el for the raîlroad company, 
that evëa; iîf 'It be true tMt tljere was substantîal testimony which 
tètiaèd to sïildw tliat the flré waS occasiôiiea by spàifkè^ Which #erc 
enoiitted by thé palssing locomôtiveé, and that even if thé jury had so 
found, yet the ifact so established would not hâve created a presump- 
tion that the défendant compâiiy or its employés were in any respect 
négligent. On this ground it is urged that the case was properly 
withdrawn from the jury, inasmuch as the défendant oflfered consid- 
érable testimoiiy which tended to show that its engines were prop- 
erly handied, and were provided with spark arresters, which were 
in a good state of repair on the day of the fire; whereas, the plaintiff 
produced no dii*ect évidence to the contrary. It is truè that there 
are some cases Tlvhich hold that the mère f act that sparks hâve es- 
càped from a locomotive and set are to adjoining property créâtes 
lio presumptioû of négligence on the part of the railway company, 
either in constructing or handling its locomotive; but the weight of 
judicial opinioù is the other way, and it is now comparatively well set- 
tled that a preSumption of négligence does arise from the fact that 
sparks hâve issiied from a passing locomotive of such size or in such 
volume as to kihdle a fire and destroy adjacent property. This doc- 
trine is supported by the considération that it is the duty of railroad 
companies, in Constructing their locomotive engines, to adopt suit- 
able applïànces and safeguards, such as expérience bas shown will 
best serve to prevent them from émitting sparks and destroying prop- 
erty, and by the further considération that such companies or their 
employés either know or should know whether such a degree of care 
has been exercised, and what appliances, if any, are actually in use 
on its engines, and whether thèy are in a good state of repair; 
whereas, third persons whose property îs destroyed bave no such 
knowledge or means of knowledge, and as a rule can neither prove 
nor disprote the aforesaid facts Without great inconvenience and ex- 
pense. Thèse reasons bave led most courts to hold,— and the doc- 
trine, as we think, should be adhered to, — that proof that property haa 
been destroyed by sparks emitted by a passing locomotive créâtes a 
presumption that, through a want of proper care on the part of the 
owner thereof or its employés, the locomotive in question was not 
provided with a proper spark arrester, or that it was not at the time 
in a good state of repair, or that its locomotive was carelessly han- 
died. Spaulding v. Kailway Co., 80 Wis. 110, 121; Ellis v. KaUroad 
Oo., 24 N. 0. 138, 141; Burke t. Railroad Co., 7 Heisk. 451, 462; 
Railroad Co. v. Reese, 85 Ala. 497, 5 South. 283; Railway Co. v. 
Home (Tex. Sup.) 9 S. W. 440; Coates v. Railway Co., 61 Mo. 38; 
Railroad Co. v. Stanford, 12 Kan. 354; Railway Co. v. Campbell, 86 
rn. 443. See, also, Burronghs v. Railroad Co., 38 Am. Dec. 71, and 
cases cited in the note; Eddy v. Lafayette, 4 U. S. App. 247, 256, 1 
G. C. A. 441, 49 Ped. 807, 812; Frankford & Bristol Turnpike Co. v. 
PhUadelphia & T. R. Co., 54 Pa. St. 350; Steinweg v. Railway, 43 N. 
y. 123; Cibson V. RailwayCo., IPost. &F.23; Greenfleld v. Railway 
Co., 83 lowa, 270, 49 N. W. 95; Dean v. Railway Co., 39 Minn. 413, 
40 N. W. 270; Karsen v. Railway Co., 28 Minn. 12, 11 N. W. 122. 

It is urged, flnally, by the défendant company, that even if its last 
position is untenable, and if it be conceded that the évidence was 
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sufflcient to raise against it a presumption of négligence, yet, as it 
offered direct proof that its locomotives vvere provided with proper 
spark arresters, which were in good condition, and that they were 
properly handled on the morning of tlie are, it thereby fully rebutted 
the presumption of négligence which the plaintiff's proof had raised, 
iuid that on the latter ground the verdict below should be sustalned. 
We cannot assent to that view Of the case. When the plaintiff 
offered évidence which was sufficient to raise a presumption of négli- 
gence, it was the province of the jury to décide whether the defend- 
ant's robutting proof was adéquate to overcome that presumption. 
As was said, in substance, by the suprême court of Minnesota, in 
Karsen v. Kailway Co., supra, a jury is not necessarily bound to ac- 
cept as conclusive the statement of a witness that an engine was in 
good order, or carefully and skillfullj operated, although there is no 
direct évidence contradicting the statement. ïliey hâve a right to 
consider ail the évidence and cîrcumstances bearing upon the condi- 
tion and mode of operating the engine, as well as the circiamstances 
under which the fire took place. Moreover, if tlie jury wére satisfled, 
and so found, that the mill was ignited by a spark which came f rom 
one of the defendant's locomotives, it may well be tliat this fact alone 
would hâve led them to discrédit the statements of the defendant's 
witnesses conceming the condition of the locomotives and how they 
were handled, and the right of the jury to discrédit them for that rea- 
son cannot be denied. Greenfield v. Itailway Co., 83 lowa, 270, 276, 
49 N. W. 95. We are of opinion that the correct view is that, when 
the évidence which Is offered by a plaintiff to make out his cause of 
action créâtes a pr-esnmption of négligence, the case should be sub- 
raitted to the jury, unless the rebutting évidence is so clear and cir- 
cumstantial that no reasonable person could doubt its verity. We 
are not prepared to hold that the presumption of négligence in the 
case at bar was rebutted by the kind of proof last described, and, not 
being able to so décide, the case should liave gone to the jury. It is 
accordingly ordered that the judguient below be reversed, and the 
cause remanded for a new trial. 
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(Circuit Court of Appeals, Eiglitli Circuit. March 26, 1900.) 

No. 1,2.jG. 

Limitations — Action for Fracd— Colorado Statuts. 

By a statuts passed in Colorado in 1861 (Sess. Laws 1861, p. 341) it was 
provided tliat actions on tire case sliould be brought witbin six years 
after the cause oï action accrued, and bills for relief on the grounds of 
fraud within tliree years from the time of the discovery of the fraud. In 
1877 the State adopted a Code of CUvil Procédure, by which the distinction 
bet.ween actions at law and suits in equity was abolisbed. Held, that the 
change in the f orm of action did not alïect tlie opération of the prior stat- 
ïite of limitations, but whether an action based upon fraud was governed 
by the limitation of three or six years depended on whether it was in sub- 
stance an action on the case or for équitable relief. 
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3. Trial— Action of Court— Misleading REMARKa. 

An expreèsdon of opinion by the court on overrullrig a motion for a non- 
sult at the close of plaintiffl's case, as to tlie nature of the action, whicU 
was at variapce with the Instructions subsequently given to the jury, and 
which may haye misled the défendant to his préjudice in introducing his 
évidence, is ground for reversai of a judgment agâinst the défendant. 

Thayer, Circuit Judge, dissenting. 

In Errer to the Circuit Court of the United States for the District 
of Colorado. 

Henry J. O'Bryan (J. Grattan O'Bryan, on the brief), for plaintiff 
in error. 

Ralph Talbot (John H. Denison and William H. Wadley, on the 
brief), for défendant in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

SAIS'BORîSr, Circuit Judge. On June 30, 1897, the défendant in 
error, David Harkinson, brought an action against the plaintiff in 
error, Charles T. Harkison. The ground of his complaint was that 
on October 12, 1S92, he delivered to Harkison, as his agent, f8,000, 
and directed him to purchase with it the stock of the Anaconda 
Gold-Mining Company; that on October 18, 1894, Harkison bought 
8,000 shares of the stock, which was of no greater value than |4,000, 
and paid |4,000 for it; that, maliciously and with willful deceit, he 
represented to the défendant in error that this stock was worth 
|8,000, and that he had paid |8,000 for it; and that he retained 
$4,000 of the money sent him by his principal, and converted it to his 
own use. The prayer of the complaint was that the défendant in 
error might hâve judgment for $10,000 and costs, that he might 
hâve exécution against the body of the plaintiff in error, and that 
the plaintiff in error might be imprisoned for a term not exceeding 
one year, or until the judgTnent was paid. The latter part of this 
prayer is based on section 2l64, Mills' Ann. St. Colo., which provides 
that in any civil action founded upon tort, in which there is a ver- 
dict for the plaintiff, and the jury shall flnd that in committing the 
tort ooinplained of the défendant was guilty of malice, fraud, or will- 
ful deceit, the plaintiff may hâve exécution against the body of the 
défendant. To this complaint the plaintiff in error answered. In his 
answer he denied the allégations of the complaint, and averred that 
on October là, 1802, the défendant in error purchased of him the 
stock of the gpld-mining company in controversy, for the agreed sum 
of |8,000,- and paid him for it. There was a trial of the issue before 
the jury, and a verdict and judgment for the défendant in error for 
15,520.24 and costs; that exécution should issue tlierefor, and that, 
upon its being returned unsatisfled, the défendant in error should 
hâve exécution against the body of tlie plaintiff in error ; and that he 
should be imprisoned in the common jail of Arapahoe county for tlie 
j^ïill peripd'of one year unless the judgment should be sooner paid. 
, One of the chief speçifl cations of error is that this action was 
barred by the statute of limitations of the state of Colorado. This 
contention is founded upon the f ollowing provisions of the statutes : 
In 1861 the législature of the territory of Colorado enacted a statute 
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for the limitation of actions, which provided that actions on the case, 
except actions for slanderous words and for libels, should be com- 
menced within six years next after the cause of action shonld accrue, 
and not afterwards, but tliat billa for relief on the ground of fraud 
should be filed within three years after the discovery by the ag- 
grieved party of the facts constituting such fraud, and not after- 
wards. Hess. Laws Colo. 1801, pp. 341, 342, §§ 1, 12. Thèse provisions 
of the statute hâve continned in force in tlie territory and state of 
Tolorado from 18G1 to the tirne of the commencement of tliis action. 
:\Iills' Ann. St. Colo. 1891, §§ 2900, 2!)11. In 1877 the législature of 
tlie state of Colorado adopted a Code of Civil Procédure, the first 
section of which contained tliis provision: 

"Tliat tlie distinction between actions at law and suits in cquity and tlio 
distinct forms of actions and suits lievetofore cxisvintç are a1)olislied aud tliere 
sliall be in tliis state but one form of civil action for the cnforceinent or pro- 
tection of iH'ivate rights, and tlie redress or prévention of private wronss, wliicli 
sliall be the sanie at law and in e(iuity, aiul wliicli sliall be deuomiuated a civil 
action, and which shall be prosecuted and defended as prescribed in this act." 
Code Oiv. Proc. Colo. 1877. 

It is claimed that the abolition of forms of action .abolished tlie 
six-years limitation upon actions on the case for fraud, and extended 
to them the three-years limitation upon bills for relief on the ground 
of fraud. Tins claim, however, does not seem to be snpported either 
by reason or by authority. Forms of action vvere abolished by the 
provisions of the Code, but the natures of actions at law and bills in 
e(iuity remain as dear and distinct as ever. There is nothing in the 
Code to indicate that it was the intention of the législature by 
its enactment to modify or rejieal any of tlie provisions of the statutes 
of limitations which were then in force in the state of Colorado. It 
would be as reasonable to suppose that the six-years limitation pre- 
scribed for an action on the case was extended to bills for relief on 
the ground of fraud, as to imagine that the three-years limitation 
upon the latter was applied to tlie former. Any attempt to construe 
or interpret the statutes of limitations of this state upm any such 
theory must resuit in nothing but doubt, uncertainty, and conjecture. 
The truth is that the adoption of the Code had no eiïect upon the 
statutes of limitation of the state which were then in force, and which 
hâve been repeatedly re-enacted, and that actions on the case for 
fraud remain limited to six years, while bills for relief on that ground 
are barred in three years. The suit at bar is an a(ttion on the case. 
It was not for slanderous words or for libel. It was commenced 
within six years after it accrued. It was governed by section 2900, 
Mills' Ann. St., and it was rightly sustained by the court below. 

After the défendant in error had produced his évidence and rested 
his case, the counsel for the plaintifE in error mdved for a nonsuit 
on the ground that the action was barred by the limitation of three 
years. Upon the présentation of this motion the following coUoquy 
resulted: 

"The Court: The case does not necessarlly stand upon any question of 
Iraud or deceit. If the défendant was the agent of the plaintiff for purchas- 
ing stock, and he reeeived more money than he laid out in the purchase, he 
may be liabJe for the excess in an ordinary action of assumpslt. It does not 
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stand uppn nfly Meaof f raud or deçelt at ail, aad whether he was agent or not 
is a question foi- the jury. We are not to détermine tliat. That is a question 
tôt iàe J^ry tô décide. I do not thlnk there Is any question of the statute of 
limitations In relation to the accusations of fraud and deceit In the case. It 
Is true, It Is averred in the complalnt that the défendant fi-audulently converted 
thls money to hls own use; but that does not make the case an action In tort, 
and for the recover-y of damages for a tort. The case stands more in the way 
of an ordinary action of assumpsit for money had and recelved to the plain- 
tifC's. use. Mr. O'Bryan: In regard to the suggestion as to that, I mlght say 
that, If your honor will take the trouble to read the complaint, your honor will 
flnd that the entlre action in thls complalnt sounds in tort; that they hâve 
asked in thls matter for the arrest of the defendant's body, which alone, under 
the statutes of the state of Colorado, could sound in tort. The doctrine that 
has been maintalned Is that the action is tort, and sometimes we must, even in 
the présence of the Code, look to the question of the prayer to flnd out what 
thelr action is. If it is oonceded this is a simple action of assumpsit, and your 
honor holds this an action of assumpsit, and not of tort, I would like to jfiave 
that holding converted into a flnding. The Court: I think it stands in that 
way, sir. Mr. O'Bryan: Then I ask that the question as to the arrest of the 
body be absolately stricken from the complaint. The Court: We will corne to 
that. I wlsh to hâve It noted that Mr. O'Bryan's motion is overruled." 

The défendant thereupon proceeded to introduce his évidence, and 
at the close of the trial the court chargea the jury in this way: 

"You are insfructed that this Is an action on the' case, founded upon tort; 
and, if you shall flnd for the plaintifiC herein, you may state in your verdict 
that, in commltting the tort complained of, the défendant was either guilty of 
fraud or willful deceit, as you may believe the case to be from the évidence." 

Under this instruction the jury found that, in committing the 
wrong complained of, the plaintiff in error was guilty of willful de- 
ceit, and the judgment of imprisonment followed. The statement 
of the court at the close of the case of the défendant in error that 
the suit did not àtand ùpon any idea of fraud or deceit at ail; that 
the allégation in the complaint that the défendant fraudulently 
converted the money to his own use did not make the case an action 
in tort, and for the recovery of damages for a tort; and its state- 
ment that, in its opinion, this was a simple action of assumpsit, and 
not an action of tort, — were well calculated to lead the plaintiff in er- 
ror to suppose that thp question of deceit and fraud was eliminated 
from the case. He proceeded to présent his évidence;, and a careful 
perusal of it fails to show that any testimony was elicited regarding 
the inteht of the plaintiff in error to déceive or defraud the défend- 
ant in error. His counsel, insist that they put in his défense in re- 
liance upon this ruling of the court, and asked no questions relative 
t§,t|ie intent, knoMfledgé, or purpose ot their client, because they re- 
lifïd upon the statement ôt the court tliat the charge of fraud and 
deceit was no longer in issue. After.tié évidence hàd been intro- 
(Jwced, however, the co;urt instructed thè'jury that they might flnd 
t^ig existence of deceit âii*d fraud, and fendered a jjudgment of im- 
prisonment upon that ândiiig. TMs was ùndoubtèâ^y a surprise 
tptlieplaintiiï in error ;ànd his counsël^ 'and thè déclaration of the 
court at the close of the càsè of the deiendànt in error probably mis- 
led them, and justifled them in omitting any évidence upon this issue. 
For' this reasonj the trial was ûOt a îaii^ ' One, aiid thè judgment 
must be rev^rsed, apci a new trial granted. , ,,, 

There is one , item .of testimony to wbich we caU attention^ as the 
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case is to be tried again. For the purpose of laying thé foundation 
for impeachment, the plaintiff in error was asked if he did not state 
to Miss Mary Harkinson that he had none of his stock for sale, and 
be answered that he did not think he did. Miss Buck was then per- 
mitted to testify, over the objection of the plaintif!: in error, that he 
had refused to buy any stock for her, and had refused to sell any of his 
stock to her. This was not compétent impeaching testimony, be- 
cause it was on an immaterial issue, and because Harkison had not 
testifled that he refused to buy for or sell to Miss Buck. The judg- 
ment is reversed, and the case is remanded for a new trial. 

THAYEK, Circuit Judge (dissenting). I deem it wholly unneces- 
sary to reverse the judgment in this case because of the colloquy 
between the court and counsel which is referred to in the majority 
opinion. The complaint on which the case was tried charged fraud, 
in that the défendant below had received |8,000 from the plaintiiî 
below to buy stock, and had reported that he had expended it in 
jmrchasing 8,000 shares at $1 per share, when it only cost 50 cents 
i;er share. The proof was in accordance with the allégations, and 
was of such a nature as would hâve warranted any jury in tinding, 
as they did, that the défendant "was guilty of willful deceit" 
Fraud inhered in the transaction as charged and proven, although the 
action might be treated as one in assumpsit on the case; and the 
défendant had ample opportnnity to exculpate himself, which he failed 
to do to the satisfaction of the jury, ^o évidence which he might 
liave offered as to what his intent was would hâve served to overcome 
the intent which the law présumes from the nature of his acts, I 
think the judgment should not be disturbed. 



HOBBS V. NATIONAL BANK OF COMMERCE OF KANSAS CITY, MO. 

(Circuit Court of Appeals, Second Circuit. April U, 1800.) 

No. 157. 

LiMrrATiON-— Actions agatnst Stockholdkrs— New York Statute. 

The tevm "moneyed corporations," as used in Code Civ. Proc. N. Y. § 
3!!4, wiiieli prescribes tlie limitation governing actions against directors 
and stockliolders of moneyed corporations, if deflned in accordance with 
the uew corporation law of 1892, is broad enough to include a mortgage 
trust Company of another state, authorized to issue and sell its debentnre 
bonds secured by mortgages, if it does business within the state of New 
York. ' 

On pétition for rehearing. For former opinion, seé 96 Fed. 396. 
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Jodges. 

, SHIPMAN, Circuit Judge. A décision upon the plaintiff 's ftetition 
for a rehearing of this case bas been delayed because the principal 
question which originally; existed had been argued and was pending 
before the suprême court in Whitman v. Bank, 20 Sup. Gt.ATT, Adv. 

S. Vi S. 477, 44 L. Ed. , which was decided on March 5th of the 

présent year, in afflrmance of the judgment of this court The plain- 
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tifif and petîtioner makes the point that the suprême court held 
thàt the liabilfty made effectuai by the statutes of Kansas was creat- 
ed by the constitution, and that the New York court of appeals had 
held in Clark y. Comtaissioners, 148 N. Y. 1, 42 N. E, 414, that a 
liabiiity created by the constitution was not a liability created by 
statùte, and therefore not within the provisions of subdivisions 1 
àbti 2 of section 382 of the Code of Civil Procédure. The suprême 
court said that the constitution and laws of Kansas were to be 
tàkén together, as making one body of law, and described the lia- 
bility as "statutory in its origin." In addition, the section of the 
Code of Civil Procédure which m the statute of limitations in this 
case is section 394, which, under the amendment of 1877, treated of 
an action to enf orce a liability crëàted by law, which, as deâned by 
ïhe' New York court of appeals, included pre-existing statutory 
liabilities and "those created by other statutes and by the consti- 
tution of 1846." Brinckerhoff v. Bostwick, 99 N. >Y. 185, 1 N. E. 
663. The dissimilar language of the two sections makes the plaiu- 
tiff's point unimportant, even if the décision of the suprême court 
.cbnld bear the weight attempted to be placed upon it. 
'The next point relates to the définition of a "moneyed corporation." 
ïhe point presented in ail the briefs when the case was argued was 
wjjéther s.ection 394 of the Code was broad enough to include actions 
àgainst directors and stockholders of both foreign and domestic 
^oneyed corporations, The définition of such corporations was 
taken to be that which existed when the section was enacted, and 
h was argued by the plaintiff that a moneyed corporation could 

fean only a New York corporation. It now appears that in 1892 
new corporation law of the state of New York was passed, and a 
broader définition of moneyed corporations was made. The old défi- 
nition was not restricted, but the petitioner desires that the new 
définition should be read into section 394, states truly that the défi- 
nition is a corporation "formed under or subject tô the banking or 
the insurance law," and asserts that a corporation formed under 
the law of New York must hâve been intended. The conclusion 
does not follow, for the banking law expressly includes both domestic 
and foreign corporations, and is declared to be applicable to the 
corporations and individuals which are specified, and which are, 
a bank, individual bankers, a domestic savings bank, a domestic 
trust Company, building and mutual loan corporations and co-op- 
erative loan associations doing business in New York, mortgage loan 
or investment corporations, domestic or foreign, doing business in 
New York, and domestic safe-deposit companies. The term "bank" 
means "any moneyed corporation authorized by law * • * to 
receive deposits of money or commercial paper, and to make loans 
thereon." It is not necessary to décide whether this définition is 
broad enough to include foreign banks which receive deposits and 
make loans thereon, for the term "mortgage loan or investment 
Company" is deflned to be any corporation, other than an insurance 
2ompany, formed under the laws of this or any other state, and doing 
business in this state, for the purpose of selling or oiïering for sale 
bonds or notes secured by mortgage of real estate, and, when ap- 
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plied to any loreign corporation doing business in this state, it shall 
include any association organized or existing under the laws of any 
other state or country, and engaged in this state in any such business. 
The Western Farm Mortgage Trust Company was formed, among 
other things, to loan money upon real estate, to negotiate loans on 
real estate, aud to issue and sell its debentures secured by pledges 
of notes or bonds, which are, according to the course of such business, 
secured by mortgages. If the définition of the statute of 1892 is to 
govern, section 394 is applicable to foreign corporations of the class 
of which the mortgage company in question was a member, if it 
did business within the state of New York. The décision of the ma- 
jority of the court was not based upon the amendment of 1897. It 
will be recoUected that the opinion did not décide that the statute 
of limitations of Kansas, which was for three years, was not con- 
trolling, but that, if the lex fori was to control, the three-years 
statute of New York was applicable. The application for reargu- 
ment is denied. 

LACOMBE, Circuit Judge. I concur fully in the mémorandum 
flled on denying pétition for rehearing. Nevertheless, I am individ- 
ually of opinion that the statute of limitations applicable to cases 
of this sort is the statute of limitations of the state whose lawmaking 
power has created the liability; or, rather, that the action cannot be 
maintained in another state when a period of time has elapsed 
which would defeat the action in the home state, although, possibly, 
that period may be still further curtailed by the statute of limitations 
of the state in which the action is brought. 
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(Circuit Court of Appeals, Eiglith Circuit. Marcli 2G, 1900.) 

No. 1,248. 

1. Insurance— EsTOPPEL to Avoid Poucy for Bkbach of Condition— Knowl- 

edge OF Agent. 

An Insurance company is estopped to avoid a policy on the ground of 
the hreach of a condition therein against concurrent insurance, unless 
with the consent of the coinpanj% indorsed in writing on tlie policy, where 
It appears that when its agent, who had authority to issue or withhold 
the policy, delivered the same, and coUected the premium thereon, he 
knew of the existence of the other Insurance, which. If at ail, rendered the 
policy void from the moment of its dellvery. 

2. Same. 

When an insurance company deliyers a policy, and accepta the pre- 
mium thereon, it is presumed that its intention is to make a contract 
which, in the light of ail the facts then known to it, will afford indem- 
nity; and it is beyond its power, by any provision which it may insert 
In the policy, to overcome the force of that presumption,^ or to avoid the 
etfect of acts or déclarations which, from an équitable standpoint, are 
sufflclent to create an estoppel in pais. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 
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Eàlph W. Bretlœnridge (ClidrïèB'J; Oréene, on thç brief), for plain- 
tiff in;ërr6rr ■''*'" " ■ ' '-^^ '" 

Hàlléék !P:'ïlose, for défendant in érror. 

Bçf ore bAUÛWEII., SAJsTBokiH, and THAYEB, Circuit Judges. 



THAYEB, Circuit Judge. The gepéral question whicli arises in 
this case is whether an insurance company should be permitted to take 
advantage of a condition contained in one of itspolicies to avoid tlie 
payment of a loss that has been sustained thèreunder, when it ap- 
pears that the fact rendering the policy void, by the terms of the con- 
dition which is pleaded as a défense, was an exi8j;ent fact, known to 
the insurer at the time it issued its policy ^d accepted the premium, 
which for that reason rejidered the policy void, if at ail, from the 
moment it was delivered. The, question arises in this way: The 
Northern Assurance Company of London, England, the plaintifif in 
error, insured certain household and kitchen furhiture belonging to 
the Grand View Building Association, the défendant in error, that 
was situated,in.a certaiQi building in the city of lincoln, Neb. The 
policy which it issued contained the foUowing provisions: 

"This entire policy, unleas;otherwise provjded by agreeuient indorsed hereon 
or added hereto, shall be void If the Insured now hag, or shall Ijereaf ter make or 
procure, any other contract of Insuraflce, whethef valid or hot, on property 
covered, In whole or In part, by this polfèy. This polit'y Is niade and accepted 
subjeet to the foregoing stipulations and conditions, togèthar wlth such other 
provisions, agreements, or conditlQns as may be indorsed hereon or added 
hereto; ahd np offlcer, agent, or other représentative of this company shall 
hâve poTVer to walVe any provision or condition of this policy, except such as 
by the terms of this policy may be' the subject of agi-teément indorsed hereon 
or added hereto, and as to such provisions and conditions no offlcer, agent, or 
représentative shall hâve such power, or he deemed or held to hâve waived 
such provisions or conditions, unless such waiver, if any, shall be vcrltten upon 
or attached heretjo,- nor sàaU any privilège or permission; afifeeting the insurance 
iinder this policy exlst or be claimed by the insured, unless so written or al>- 
tached." ■ 

At the time the policy in suit was executed the insured property 
was covered to the amount of 11,500 by a policy issued by the Fire- 
men's JPund insurance Company. A jury found that an agent of 
the plaintlff in error by the namé bf A. D. Borgeit, Who had authority 
to make cohtraçts of insuranœ iiij its belialf, and |p''çountersign and 
issue its pôjîcies and collect premiums thereon, and who solicited; the 
policy in suit, had knowledge of the existence of the policy issued by 
thé Firemen'éFand- Insurance Cûmpahyat the tline he issued the 
policy in suit, but no indorsèinënt âpptears to hâVe been made upon 
the policy. in suit. relative;,, to.tlje estistep^e of the pfjor policy. A fire 
having occùrred by which the insuredi property ;was;totallydestroyed, 
and ian action having been bromght against the^ plaintiff in ewor, 
which was thè défendant beloWjtpi^fcW^^ of thé loss, 

it, plëâifîf!^; ^é"a^|)^ës^ia pjjoy'i^ions oi^',^ts policy, and the existence of 
the prior insurance as a défense! toi the action. The verdict below 
was spécial, and on the state of facts^herstoforerecited, which were 
either found by the jury or djsclosed by the recprd, the trial cQivt 
rendèfëd â jtidgtniênt'i^gainstthe'îigtfréi^j%fiich it seeks tb reversé^* . 

The gênerai question stated at the outset of this opinion has beefl 
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answered in the négative in many well-considered décisions. It was 
so answered by this court in Insurance Co. v. Norwood, 32 XJ. S. App. 
490, 16 C. C. A. 136, 69 Fed. 71, and the same conclusion haa been 
reached in otlier circuits. Thus, in the case of Insmunce Oo. t. 
Mscher, 34 C. C. A. 503, 92 Ped. 500 (decided by the circuit court of 
appeals of the Sixth circuit), it was said to be "well settled in the 
law of are insurance that the insurer is estopped to plead as a dé- 
fense the breach of conditions against other insurance or incumbran- 
ces, without the consent of the company in writing on the face of the 
policy, if it appears that when the agent of the company, with author- 
ity to deliver or withhold policies, delivered the policy in question he 
then knew of the existence of the other insurance or the incum- 
brance." The same doctrine was enforced by the circuit court of 
appeals for the Ninth circuit in the case of McElroy v. Assurance Co., 
36 C. 0. A. 615, 94 Fed. 990, wherein it appeared that an agent of an 
insurance company had issued a policy with knowledge of an exist- 
ing incumbrance on the insured prbperty, and had failed to indorse 
the fact on the policy, although it contained a provision, in substance, 
that it should be void if there was a mortgage on the property, 
unless the consent of the insurer thereto was shown by a written in- 
dorsement on its policy. It was also held by the circuit court of 
appeals for the Fourth circuit in the case of Glover t. Insurance Co., 
30 O. C. A. 93, 85 Fed. 125, that the fact that the insured property was 
erroneously described as a "dwelling house" when it should hâve been 
described as a "Keeley Institute," which would hâve rendered it a 
more hazardous risk, would not avail the insurer as a défense to its 
policy when a loss had occurred, it appearing that the agent of the 
insurance company had knowledge of the misdescription when he 
solicited the risk and issued the policy. And in Putnam v. Insurance 
Co. (C. C.) 4 Fed. 753, Judge Blatchford held, after a careful review 
of the authorities, that an insurance company could not take advan- 
tage of a provision in its policy rendering it void if there was other 
concurrent insurance not indorsed thereon, when it was proven that 
its soliciting agent had knowledge of existing insurance on the in- 
sured property to the amount of |6,000 at the time he issued its pol- 
icy, and only indorsed thereon permission to carry other concurrent 
insurance to the amount of |3,000. 

The point now under considération has been adjudicated so fre- 
quently that it is doubtless unnecessary to do more than refer to 
the cases already mentioned and the authorities therein cited. We 
wiU call attention, however, to the fact that the doctrine as heretofore 
stated has the approval of the suprême court of the state of Nebraska, 
from which state this case cornes, and is also stated and re-enforced 
by numerous citations by the leading text writers on the law of in- 
surance. Insurance Co. v. Hanunang, 44 Neb. 566, 62 îî. W. 883; 
Joyce, Ins. § 515; Ostr. Ins. § 243; May, Ins. (2d Ed.) § 497. 'fhe 
doctrine in question rests upon the ground that f acts made known to 
the agent of an insurance company, who is empowered by it to solicit 
insurance, countersign and issue policies, and collect preiniums, is 
the knowledge of his principal, and that a fraud would be perpetrated 
if an insurance company, through the médium of its agents, was al- 
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Idwed to d'eliver one of its policies, and accept the premiam thereon, 
with knowlédgè of facts which under its provisions reûdered it Toid 
^ab-initio. Tcn i^event ' the plerpetration df such fraiids, the courts 
have-tery generally heH the ihsurer estopped from. taking advantage 
of â 'Condition or conditions found in one of its issued policies which, 
in the light of fenown facts, rendered the same void from the time of 
its delivery, or they hâve indulged in the charitable presumption that 
the insnrer intended to waite the beneflt of such a provision, or that, 
through accident or mistafeé, it failed tô modify the condition before 
the delivery of its policy, as it intended to do, so aS to render it valid. 
It is contended, however, in behalf of the insurer, that, by virtne of 
the conditions of its policy above quoted, the rule of law lieretofore 
stated is inapplicable to the. case in hand. It is said, in substance, 
that no provision of its policy, as printed and delivered to the insured, 
can be denied its legitimate force and effect, except by virtue of a 
written indorsement on the policj'; that the insuraiice company bas 
effectually deprived itself of the power to waive any of the condi- 
tions of its policy except by a written indorsement thereon; and that 
it has succeeded in framing a contract which is whoUy exemjrt from 
the équitable doctrine of estoppel and waiver. Tliis court decided, 
however, in Insurance Co. v. Norwood, 32 TJ. S. App. 490, 499, 16 C. 
G. A. 140, 69 Fed. 71, 75, that "parties to contracts cannot disable 
theniselves from making a contract allowed by law in any mode in 
which the law allows contracts to be made," and that "a written 
contract may be changed by paroi, and a paroi one changed by a writ- 
ing, despite any provision in the contract to the contrary"; and the 
law to that effect is, as we think, well established by the authorities 
there cited, as well as by other authorities that are referred to in 
Parnum v. Insurance Co., 83 Cal. 246, 261, 23 Pac. 869. It has also 
been held that such clauses as those that are relied upon by the in- 
surer to deprive itself of the power to contract other wise than by 
some writing shonld be given effect, if at ail, as they respect such 
modifications of a policy as are made, or attempted to be made, after 
it has been delivered and taken effect as a valid instrument, and that 
they should hot be considered as having relation to acts done by 
the company or its agents at the inception of the contract which are 
sufflcient, notwithstanding provisions that it may contain, to render 
it valid through the opération of the doctrine of estoppel or waiver. 
Walsh V. Insurance Co., 73 IN. Y. 5, 11; Woodruff v. Insurance Ce, 
83 K Y. 184, 141; Insurance Co. v. Robison, 19 U. S. App. 266, 274, 
7 G. C. A. 444, 58 Fed. 723, 728, 22 L. R. A. 325. When an Insurance 
company delivers a policy and accepta the premium thereon, it is pre- 
eumed that its intention is to make a contract which, in the light of 
ail facts then known to it, will afford ihdemnity, and it is beyond 
its power, by any provision that may be found in its policy, to over- 
coMe the forée of that presumption, or to avoid the effect of acts or 
déclarations which from an équitable standpoint are sufficiènt to 
ràise an estoppel in pais. Thus, in the case of Wood v. Insurance 
Oo., 149 N. Y. 382, 44 N. E. 80, it appeared that an agent of the Insur- 
ance company issued a policy with kaiowledge of a fact which under 
îts terms rendered it void ab initio; but notwithstanding the fact 
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that the policy in suit was a standard policy, which contained condi- 
tions similar to tliose tliat are involied in tlie case at bar, it was 
held that the condition under which the forfeiture was asserted must 
be regarded as having been waived, as otherwise the insurer would 
be put in the attitude of accepting a preniium for a policy which was 
known at the time to be of no force and effect. The court said, in 
substance, that it had long been settled that gênerai agents of an In- 
surance Company may waive stipulations and provisions contained 
in a policy with respect to the conditions upon which it shall hâve 
inception and go into opération as a contract, by delivering it with 
knowledge of ail the facts and receiving the premium. A sifnilar rul- 
ing was made in Eobbins v. Insurance Co., 149 N. Y. 477, 44 X. E. 
151), where a policy was issued by the agent of an Insurance company 
with knowledge of the existence of an incumbrance on the insured 
property, which fact was not indorsed in writing on the policy, as 
it should hâve been, by the terms thereof, to render it operative. 
The policy in that case contained a provision to the ett'ect that no 
ofiicer, agent, or other représentative bf the company should hâve 
power to waive any condition or provision thereof, except such as 
might by the terras of the policy be indorsed thereon or added thereto, 
and that no such officer or agent should be deemed to hâve waived 
any provision of the policy unless the waiver was written tliereon. 
Nevertheless, it was ruled that the Insurance company had either 
waived the condition rendering the policy void, or was estopped by 
the conduct of its agent from pleading the condition and the exist- 
ence of the incumbrance as a défense. And in the case of Farnum 
v. Insurance Co., 83 Cal. 24(j, 259, 23 Pac. 809, it was also held, in 
substance, that an Insurance company was estopped from denying 
that one of its jx)licies had taken efîect, when it appeared that it had 
been delivered by one of its agents, who had power to deliver poli- 
cies, and who had extended crédit for the premiimi by an oral agree- 
ment, although the policy contained a jjrovision that the company 
should not be liable thereon until the premium was paid, and a 
further provision that nothing less than a spécifie agreement indorsed 
on the policy should operate as a waiver of any of its provisions. 

We are of opinion, therefore, that the delivery by the agent of the 
insurance company of the policy in suit, with knowledge at the time 
of the existence of the prior insurance, estops the insurer from plead- 
ing the prior insurance as a défense. Its agent by whom the deliv- 
ery of the policy was made had power to deliver it and collect the 
premium, and to receive notice of any existing insurance. In doing 
thèse acts he was for the time being the company, and no obligation 
rested on the insured to insist that the existence of the outstanding 
insurance should be indorsed on the policy in suit if the insurer, with 
knowledge of its existence, did not elect to do so, but delivered the 
contract without such indorsement. He had the right to assume, 
because of the delivery of the policy under the circumstances afore- 
said, that the insurer had determined to accept the risk, notwith- 
standing the other insurance. > 

The point seems to be made in the brief that the plaintifiE below, in 
its pétition and reply, pleaded a waiver, and that the judgment 
101 F.— 6 
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below cannot be supported, because it is founded on estoppel. With 
référence to tais suggestion, it is only necessary to say thât the plain- 
tifiE pleaded tbe facts and circumstanees under which tbe policy was 
issued, and tbe knowledge possessed by tbe insurer at tbe time, sub- 
stantially as hèreinbef ore set fortb, and, in view thereof, alleged tbat 
tbe défendant Company bad not only waived tbe proTision of its pol- 
icy on wbicb it relied as a défense, but was also estopped from assert- 
ing it. We perceive no erro-r in tbis metbod of pleading, nor was 
any exception taken tbereto in tbe trial court. Judgment below is ac- 
cordingly affirmed. 

SANBORN, Circuit Judge (dissenting). Tbe question wbicb tbis 
case présents bas long been tbe subject of conflicting décisions. In 
Carpenter t. Insurance Co., 16 Pet. 495, 496, 511, 10 L. Ed. 496, 510, 
tbe policy contained tbis stipulation : "And provided, f urtber, tbat in 
case tbe insured shall bave already any otber insurance on tbe prop- 
erty bereby insured, not notifled to tbis corporation, and mentioned 
in or indorsed upon tbe policy, tben tbis insurance sball be void and 
of no eflfect." Tbere was otber insurance upon tbe property at tbe 
time tbis policy was issued. Mr. Justice Story expressed tbe unani- 
nious opinion of tbe suprême court upon tbe question in controversy 
in tbis case in tbese words : 

"The thM instruction prayed the court to Instruet the Jury that if the Wash- 
ington Insurance Company had notice, in tsuct, of the existence of the policy 
in the American office, that 'was, in law, a compliance with the terms of the 
policy.' The court refused to glve the instruction as prayed; but instructed 
the Jury that at law. whateVer might be the case in equity, mère paroi notice 
of such insurance was not, of Itself, sufflcient to comply with the requirements 
of the policy declared on, but that it was necessary, in case of any such prior 
policy, that the saœe should not only be notifled to the company, but should 
be mentioned In or indorsed upon the policy; otherwlse, the insurance was to 
be void and of no effect. We think this instruction was perfectly correct. It 
merely expresses the very language and sensé of the stipulation of the policy, 
and it can never be properly said that the stipulation in the policy is compUed 
with, when there has been no sUch mention or Indorsement as it posltively re- 
qulres, and wlthout which it déclares the policy shall henceforth be void and 
of no effect." 

Tbis décision was rendered in 1842, bas never been overruled, and 
in 1897 tbe circuit court of appeals for the Seventb circuit reacbed 
tbe same conclusion. Union Nat. Bank of Osbkosb v. German Ins. 
Go., 34 U. S. App. 397, 402, 18 C. C. A. 203, 206, 71 Fed. 473, 476; In- 
surance Co. v. Thomas, 53 U. S. App. 517, 521, 27 C. G. A. 42, 44, 83 
Ifed. 406, 408, 

A car^ful çeading of tbe cases upop botb sides of the question has 
forced my mind to the conclusion tbat the suprepie court and, the 
circuit court o^i^ppeals for tbe Seventji circuit ace rigbt, and for the 
f ollowing reasofts : ; , , •>,:,, , 

X. If the soliçitor of ithis company had, I^ad unlimited power to act 
foc it, had known pftîte ,p)çipr iïfsurapce, and ba4 iflade a palrol 
£(.greepient pr, représentation befpre or at the tiine qf the delivery of 
the policy that tbe policy should be vàlid 'liiritWut; ihe indorsement of 
the permissipR itpi.carry.tî'i^ prior insufa^ce, tbat agrçement or repre- 
sentatipn wonl^ iiaye been futile, aij,^, thé, wtitten stipulation that 
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the policy was void without the indorsement would hâve prevailed 
over the paroi contraet, under the familiar rule that ail prior and 
contemporaneous oral negotiatious are merged in the written agree- 
ment. Since the décision in Insurance Go. t. îsorwood, to which the 
writer has never assented, this court has frequently held that no rep- 
résentation, promise, or agreement made, or opinion expressed, in 
the préviens paroi negotiations as to the terms or légal effect of the 
resulting written agreement, can be permitted to prevail over the 
plain provisions and just interprétation of the written contraet. In- 
surance Co. V. Henderson, 32 U. S. App. 536, 540, 543, 547, 16 C. C. 
A. 390, 391, 393, 395, 69 Fed. 762, 764, 766; Insurance Co. v. Mc- 
Master, 57 U. S. App. 638, 648-652, 30 0. C. A. 532, 538-540, 87 Fed. 
63, 69-72; Insurance Co. t. Mowry, 96 U. S. 544, 547, 24 L. Ed. 674; 
Assurance Co. v. Norwood, 57 Kan. 610, 611, 613, 47 Pac. 529, 530, 
532; Association v. Kryder, 5 Ind. App. 480, 435, 31 N. E. 851; Union 
Nat. Bank of Oshkosh v. German Ins. Co., 34 U. S. App. 397, 18 C. 
C. A. 203, 71 Fed. 473; Casualty Co. v. Teter, 136 Ind. 672, 673, 676, 
679, 36 N. E. 283; Burt v. Bowles, 69 Ind. 1; Clodfelter v. Hulett, 
72 Ind. 137; Hudson Canal Co. v. Pennsylvania Canal Co., 8 Wall. 
276, 290, 19 L. Ed. 349; Insurance Co. v. Lyman, 15 Wall. 664, 21 
L. Ed. 246; Pearson v. Carson, 69 Mo. 550; Insurance Co. v. Neiber- 
ger, 74 Mo. 167; Lewis v. Insurance Co., 39 Conn. 100. As a prior 
or contemporaneous oral agreement that the policy should be valid 
without the indorsement of the prior Insurance could not avoid the 
written stipulation that it should be void, much less would the mère 
knowledge of both parties that the prior Insurance existed without 
any agreement concerning it hâve that effect 

Moreover, this stipulation of the policy is a wise and salutary one, 
and it ought to be enforced. Its purpose is to prevent f raud and per- 
jury by reducing to writing the entire agreement of the parties rel- 
ative to the amount of indemnity upon the property insured, and, if 
enforced, it admirably accomplishes that object. A refusai to en- 
force it or any évasion of it throws wide the door to fraud and per- 
jury, and practically deprives the insurance companies of their right 
to contraet for a limitation of the amount of insurance on the prop- 
erty ; for, if that limitation may be avoided by testimony that some 
agent knew of the existence oiÉ other insurance which was not in- 
dorsed, the temptation to flnd such testimony will of ten be great, and 
there is no way in which the companies can protect themselves 
against its discovery. "A company which has seen fit to prescribe 
that the terms and conditions of its policy shall only be waived by 
its written or printed assent has prescribed only a reasonable rule 
to guard against the uncertainties of oral évidence, and by this the 
insured has assented to be bound." Kyte v. Assurance Co., 144 Mass. 
43, 46, 10 ]SÎ. E. 518; Hàle v. Insurance Co., 6 Gray, 169; Worcester 
Bank v. Hartford Fire Ins. Co., 11 Cush. 265. 

2. The solicîtor of the insurance company had no authority by oral 
agrèënient, by knowledge^ by waiver, by estoppel, or in any other 
way^ tô make a valid contraet of insurance hère, without the indorse- 
ment upon the policy bf the permission to càrry the prior insurance, 
and the 'inSuredkneW that he had no sBeh àothority when it took 
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its policy. It is an established principle of the law of agency tliat » 
principal may lirait the powers of his agent, and that ail parties who 
deal with the agent with knowledge of the limitation are bound by 
it. The Insurance company had the right, under this rule, to limit 
the power of its solicitor to consent tp other insurance to a written 
consent indorsed on the policy, ^nd it had the right to limit his pow- 
er to deliver valid policies to those upon which ail other existing in- 
surance was indorsed in writing. The company made thèse limita- 
tions upon the powers of this solicitor by the express terms of its 
policy, and the insured, by accepting the policy, was not only char- 
ged with knowledge of the existence of thèse limitations, but it ex- 
pressly agreed to their terms and their effect It was beyond the 
power of the solicitor to deliver any valid policy upon which the con- 
current insurance was not indorsed, and the insured inew it, and 
agreed that any policy he should so deliver should be void when it 
received it. This policy was oi that character, and was consequent- 
ly void. "When a policy permits an agent to exercise a specifled au- 
thority, but prescribes that the company shall not be bound unless 
the exécution of the power sl^all be evidenced by a written indorse- 
ment on the policy, the condition is of the essence of the authority, 
and the consent or act of the agent not so indorsed is void." Quin- 
lan V. Insurance Co., 133 K Y. 356, 364, 31 N. E. 33; Walsh v. Insur- 
ance Co., 73 X. Y. 5, 10; Marvin v. Insurance Co., 85 :N. Y. 278, 283; 
Moore v. Insurance Co., 141 N. Y. 219, 224, 36 N. E. 191; Kyte v. As- 
surance Co., 144 Mass. 43, 46, 10 N. E. 518; Euthven v. Insurance 
Co. (lowa) 60 N. W. 663, 666; Insurance Co. v. Gibbons, 43 Kan. 15, 
22 Pac. 1010; Cleaver v. Insurance Co. (Mich.) 39 N. W. 571; Weidert 
V. Insurance Co. (Or.) 34 Pac. 342; Smith v. Insurance Co. (Vt.) 15 
Atl. 353, 1 L. E. A. 216; Hanldns v. Insurance Co. (Wis.) 35 N. W. 
34; Gould v. Insurance Co. (Mich.) 51 N. W. 455; Clevenger v. In- 
surance Co. (Dak.) 3 N. W. 313; Enos v. Insurance Co. (Cal.) 8 Pac. 
379; Gladding v. Association, 66 Cal. 6, 4 Pac. 764; Insurance Co. 
?. Mize (Tex. Civ. App.) 34 S. W. 670. "When the policy of insur- 
ance, as in this case, contains an express limitation upon the power 
of the agent, such agent has no légal right to contract as agent of 
the company with the insured, so as to change the conditions of the 
policy, or to dispense with the performance of any essential requisite 
contained therein either by paroi or writing, and the holder of the 
policy is estopped, by accepting the policy, from setting up or rely- 
ing upon powers of the agent in opposition to limitations and restric- 
tions in the policy." Cleaver v. Insurance Co., 65 Mich. 527, 32 N. 
W. 660, 663. 

3. No fraud was perpetrated on the insured in this case, for there 
could hâve been no fraud without deeeit, and the insured was not de- 
ceived. It knew that there was other insurance upon the ppoperty, 
and it knew that the solicitor of the company had no power to de- 
liver a valid policy unies» the concurrent insurance was indorsed 
upon it, and it agreed with the company that any policy which this 
solicitor should deliver should be void if the concurrent insurance 
«vas not indorsed. The insured was therefore neitber deceived nor 
defrauded. It is the insurance company that was deceived, and the 



BRIGHAM CITV V. TOLTEC KANCH CO. 85 

Insurance company that is defrauded, if it is compelled to pay this 
indemnity. Its agent, acting without authority, and the'insured, 
who knew he had no authority, raake a void contract, and agrée that 
it shall be void, and then by the plea of a waiver that was never in- 
tended, and an estoppel that did not exist, seeli to charge the com- 
pany with the penalty of their conspiracy ou carelessness. 

ïhere seems to me to be no ground for a waiver by, or an estop- 
pel of, the insurance company in this case, for several reasons: (1) 
Because the company expressly limited the power of its soliciter to 
make -rt^aivers or work estoppels of the character hère invoked to 
those made in writing by indorsement upon the policy, and it brought 
notice of this limitation home to the insured by an express stipula- 
tion in the policy, which the insured accepted. (2) Because an in- 
dispensable élément of an estoppel is some act, statement, or repré- 
sentation vi'hich tends to deceive the insured, and thereby induces it 
to adopt a course of action or a state of inaction that it would not 
otherwise hâve taken, and this case contains no such élément. The 
insured knew that there was other insurance. It knew that it was 
not indorsed upon the policy. It knew that the solicitor had no pow- 
er to deliver a valid policy without such an indorsement, and it knew 
that it agreed that, without this indorsement, its policy should be 
void; for ail thèse things were written in the contract, and the in- 
sured was charged with knowledge of its contents. (3) Because 
there cai be no waiver without an intent to waive, and no intent to 
waive can be deduced or inferred from the mère fact of knowledge, 
in the face of an express written stipulation to the contrary, made 
and delivered at the time. (4) Because no estoppel or waiver based 
on acts or knowledge prior to, or contemporaneous with, the mak- 
ing of an express written agreement on the subject, can prevail over 
the express terms of that contract, which as conclusively merges and 
supersedes ail prior and contemporaneous negotiations and under- 
standings bv estoppel and by waiver as by words. Insurance Co. v. 
Mowry, 96 U. S. 547, 548, 24 L. Ed. 674; Insurance Co. v. Thomas, 27 
C. C. A. 42, 82 Fed. 409. In my opinion, the judgment below should 
be reversed, and judgment should be entered for the insurance com- 
pany. 



BKIGHAM CITY v. TOLTEC RANCH CO. 

(Circuit Couit of Appeals, Eiglith Circuit. Marcli 21, 1900.) 

No. 1,302. 

Appeai.— RiGHT TO Revikw— Pauty Having no Légal Intekest. 

A défendant in an action in eiectment cannot maintain a writ of error 
to review a judgment tiierein awarding possession to tiie plaintlfC, on ttie 
ground tliat the title is in a third person, wliere, by his answer, lie dis- 
claimed any Interest in tlie property aîfected by such judgment, and has 
therefore no légal Interest» in the question he seeks to hâve reviewed. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

ïhe Toltec Ranch Company, the défendant in error, brought an action of 
ejectment against Brigham City, the plaintiff in error, to recover the possession 



86 101 FEDERAL iBEPOETBR. 

of a quarjer section of land. The ctty ans-svered "that It dld not clalm or 
prétend to hftre, nor does It now olalm, any right, tltle, or Interest of, in, or to 
the estate and premises desCrlbed in tàe complaint," except the pareel thereof 
covered by the réservoir, and pipes leadlng thereto and therefrom, embracing 
"iH ail about ^Vioo of an acre," whicb was described by metes and bounds. 
The answer concluded with this dlsclàimer: "And this défendant does disclaim 
ail right, title, ànd interest to the said lands In the sald complaint mentioned, 
and every part thereof, excepting the aforesaid i6/i„(, of an acre covered by 
the Brigham City réservoir, and the pipes leading to and from said réservoir." 
With its answer the défendant city flled what it termed a "cross complaint," 
in which it set out, in substance, that the clty had erected a veater réservoir 
on the 15/100 of an acre, which réservoir was used for supplylng the city and 
its inhabitants with water, and prayed that that pareel of the quarter section 
be condemned to the use of the clty for that public use; and thereupon pro- 
ceedings were had accordingly for that purpose, — ^presumably under some stat- 
ute of the state authorizing them, — which resulted in the condemnation, to 
the use of the city for a site for Its water réservoir and pipea, of the iis/i„„ 
of an acre, as prayed for in the city's cross complaint. The jury assessed the 
value of the ^Vioo of an acre at $1, and, the city having paid Into court the 
fl assessed as damages and the cost of the condemnation proceedings, the 
court rendered tiiis Judgment of condemnation: "Now, therefore, it is eonsld- 
ered, ordered, and adjudged by the court that the hereinafter described prop- 
erty be, and the same is hereby, condemned to the use of said défendant for the 
purpose of a réservoir and pipe Une; and that of the said property so sought 
to be condemned the fee-simple title of the following land for a réservoir site, 
to wlt [hère follows a description of the is/ioo of an acre], be, and the same is 
hereby, devested of and from the said plaintiff, the Toltec Ranch Company, and 
forever vested in sald défendant, Brigham City, for the uses and purposes afore- 
said." In the main action judgment was rendered for the plaintiff for the 
quarter section of land, less the i^/io» of ^n acre condemned to the use of the 
city for its water réservoir. There is In the record a stipulation of faets relat- 
ing to the title of the quarter section, and which was intended to raise the 
question of law whether upon this agreed statement of facts the Central 
Pacifie Kailroad Company acquired title to this quarter section of land under 
the act of congress granting lands to that company to ald in the construction 
of its road, or whether the land still belongs to the United States. The rail- 
road company convéyed the land to the plaintiff. The Ibwer court, upon the 
stipulàted facts, decided the title to the land was in thè plaintiff as the gran- 
tee of the railroad company, and rendered judgment accordingly, and there- 
upon the city sued out this writ of error. The proceedings to condemn to the 
city's use for the purposes of a réservoir the ^^/loo of an acre were taken upon 
the pétition of tbe city, and for Its beneflt, and it paid the damages assessed, 
and the costs of the proceedings, and is not hère complaining of those pro- 
ceedings, and assigns no error upon them. The sole error assigned and 
eounted upon is that the court erred In refusing to instruct the jury as matter 
of law that the land in dispute was public land of the United States. 

B. H. Jones, for plaintiff in error. 

Lindsay K, Kogers and Jphn, M^ Zane, for défendant in error. 

Before CALDWELL and SANBOBN, Circuit Judges, and EOG- 
EES, District Judge. 

CALD^^LL, Circuit Judge,after Btating the case as aboVe, de- 
livered, the opinion of tlie çottçjt!, ■ 

There were in the end twoi 'ïistîpct suits in the court belowj-rrrone, 
the original action of ejectment brought Dy the Toltec Eanch Com- 
pany agaînât Brigham City'W rëc'oVér the possession of 160 ac^es of 
land; and the other an action brought by Brigham City, by à crôss 
complaint, against the TditeeBâji^ Company, to condemn to the 
use of the city for apiihlïcmë^^'/iooot an £tcre of the 160 acres. 
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The suit on the cross complaint flled by Brigham Cîity for the con- 
demnation of the ^^/loo of an acre was proceeded with, and resulted 
in the condemnation of the ^'*/ioo of an acre to the use of the city, as 
prayed for in its cross complaint. The damages for the land so 
condemned were assessed at the nominal sum of one dollar. This 
sum, together with the cost of that proceeding, the city paid. Nei- 
ther party excepted to any action taken in the condemnation pro- 
ceedings, nor has either party appealed from the judgment in that 
suit, so that the condemnation proceedings and judgment rendered 
therein are final and conclusive upon both parties. When the city, 
by its cross complaint, acquired ail the land it asked for, and ex- 
pressly disclaimed ownership of the remainder, it ceased to hâve any 
interest in the controversy, and, having no interest in the subject- 
matter in dispute, it cannot prosecute this writ of error. It is a 
fundaraental principle that no one can prosecute a suit who has no 
interest, either individually or in a représentative capacity, in the 
subject-matter in dispute. Those only can appeal whose interests 
are affected by the judgment or decree appealed from. Idley v. 
Bowen, 11 Wend. 227; Elliott, App. Proc. § 150' et seq.; McGregor v. 
Pearson, 51 Wis. 122, 8 N. W. 118; Cuyler v. Moreland, 6 Paige, 273. 
There are many décisions of the suprême court of the United 
States illustrating the opération of this rule. We cite two of them: 
Where a shareholder in a national bank, who owed no debts to be 
deducted from the assessed valuation of his shares, sought to attack 
the constitutional validity of the state statute, because it made no 
provision for deducting such debts, the suprême court said: 

"What is there to renfler It void as to a shareholder In a national bank, who 
owes no debts whieh he can deduct from the assessed value of his shares? The 
déniai of this right does not affect him. He pays the same amount of tax that 
he vs'ould if the law gave him the right of déduction. He vi^ould be in no better 
condition if the law expressly authorized him to make the déduction. What lé- 
gal interest has he in a question which only affects others? Why should he in- 
Tolje the protection of the act of congress in a case where he has no rights 
to protectV Is a court to sit and décide abstract questions of law In which the 
parties before it show no interest, and which, if deeided either way, afCect 
no right of theirs?" Supervisots v. Stanley, 105 U. S. 305, 311, 26 L. Ed. 1044. 

Another — a récent — case in that court (Clark v. Kansas City [opin- 
ion handed down Jan. 15, 1900] 20 Sup. Ct. 284, Adv. S. U. S. 284, 44 

L. Ed. ) also illustrâtes the "ule. In that case the validity of a 

state statute was assailed because it discriminated, as was alleged, 
between the owners of agricultural lands by excepting such lands 
from its opération when owned by individuals, and including them 
within its opération when owned by corporations. The corporation 
which assailed the constitutionality of the act owned no agricultural 
lands to be affected by it, and the court said: 

"Of the discrimination between owners of agricultural lands, the suprême 
court of Kansas said the défendants in error (plaintifCs hère) cannot be heard 
to complain. Their lands are not agricultural lands; at least, they do not 
allège them to be such lands, but, on the contrary, allège that parts of them 
are used for railroad purposes, and that the remaining portions aie vacant and 
unoccùpied lands, held and pôssessed for railroad purposes. Ownlng no agri- 
cultural land, the défendants ia error are not affected by the discrimination 
which the statute makes between the différent classes of owners of such kind 
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of land, and they cannot, therefore, be- heard to complain oaijthat score. A 
court wll] net listen to an objection made to the constlùitloBallty of an act 
by a party whose rights it does not affect, and who bas therefore no Interest 
in defeating it.' Cooley, Cpnst. Lim. (6tli Ed.) 190; Supervisors v. Stanley; 105 
U. S. 305, 2« L. Ed. 1044. We coneur in this view, and it would be difflcult to 
add anything to its expression." 

When the défendant in an action of ejectment disclaims liaving 
any right or title to the land or to its possession, and judgment is 
thereupon rendered for the plaintiff, the défendant will not be per- 
mitted to carry on the litigation for the purpose of showing that 
some third person, not a party to the suit, has a better title than the 
plaintiô'. The défendant in such case stands in no better position 
than any other stranger to the controversy. And manifestly, if one 
should apply to the court to be admitted as a défendant in such an 
action, stating in his application that he had himself no interest 
whatever in the land, but that he desired the court to détermine for 
his own and others' satisfaction the relative inerits of the plaintiff's 
title and the title of some third person, not a party to the suit, his 
application would be denied. If a court should take jurisdiction in 
such a case, and render judgment, the absent party would not be 
bound thereby. If this court should assume jurisdiction of this case, 
and undertake to détermine whether the Toltec Ranch Company or 
the United States was the owner of the land in controTersy, the 
United States would not be bound by its judgment, because it is not 
a party to the suit. , 

In the brief of counsel for the plaintiffi in error it is said : "The 
plaintiff in error claims that the land in dispute is, and was at ail 
times in complaint mentioned, public land of the United States;" 
and "the court erred in its refusing to instruct the jury, as a matter 
of law, that the land in dispute was public land of .the United States." 
It will thus be seen that the plaintiff in error makes no pretense of 
claiming any right, title, or interest in the land, but simply invites 
the court to détermine whether the land belongs to the plaintiff be- 
low or to the United States, for what reason is not disclosed. But 
courts are created for the purpose of deciding real controversies be- 
tween parties having, or claiming to hâve, adverse interests in the 
Bubject-matter in suit, and not for the purpose of determining spécu- 
lative, abstract, or theoretical questions merely to gratify the cu- 
riosity of one having no légal right or interest to be affected by the 
décision. The writ of error is dismissed. ' 

SANBORN, Circuit Judge. I coneur in the resuit in this case, be- 
cause the record discloses the following f acts : To a complaint for 
the recovery of the possession of 160 acres of land, Brigham City an- 
swered that the plaintiff had no title to it; that the city was in pos- 
session of only about ^"/loo of an acre of it; that its réservoir for 
water and pipes were situated upon this small tract, that it claimed 
no right or title to any other portion of the quarter section, but that 
it was a municipal corporation ; that it was using the réservoir and 
pipes for the purpose of storing and conveying water to its inhabi- 
tanta; and it prayed that, if the Toltéc Ranch Company was the 
owner of the land upon which the resôrvoir and pipes stood, this land 
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might be condemned for its use. The latter portion of the answer, 
in which the city sought the condemnation of this small tract of 
land, was the only cross complaint in the case. Upon the complaint 
in ejectment and upon this answer the case was tried to a jury, 
which found that the damage for the condemnation of the ^°/ioo of 
an acre for the use of the city was one dollar. Thereupon, upon the 
pleadings which hâve been recited and this verdict of the jury, the 
court rendered a judgment on January 9, 1899, that the Toltec Ranch 
Company was entitled to and should recover from Brigham City the 
possession of the entire 160 acres and $107.50 costs. If the city had 
stopped hère, and sued ont its writ of error to reverse this judgment, 
it would undoubtedly hâve been entitled to a hearing and décision 
upon the questions presented by the alleged errors in the trial of this 
case. It did not do so. After this judgment was rendered, it paid 
the 1107.50 costs adjudged against it, and the fl damages assessed 
by the jury for the taking of the ^yioo of an acre upon which its 
réservoir and pipes were situated, and then, by its own motion, 
caused the court to enter on February 20, 1899, a judgment of con- 
demnation of this tract for its use upon the very verdict upon which 
the prior judgment of January 9, 1899, was based. The city's ap- 
plication for the judgment of condemnation under this verdict was 
necessarily a concession that the title to the land condemned was in 
the ranch company, because it was upon that theory alone that such 
a judgment could be lawfully rendered in this case. The resuit is 
that the city has of its own motion accepted and received the bene- 
fits of the trial, verdict, and judgments in this case, and has thereby 
secured and paid for ail the rights it ever claimed in the premises, 
so that it cannot now be heard to attack any of the proceedings in 
the case. 

When the verdict had been rendered, and the court had entered 
judgment against it for the possession of the entire 160 acres, the 
city had the option to refrain from conceding the validity of that 
adjudication, from paying the costs under it and the dollar assessed 
by the verdict as damages for the taking of the small tract which it 
sought to hold, and to sue out a writ of error to reverse that judg- 
ment, or to concède its correctness, take advantage of the verdict, 
pay the costs and damages, and procure the right to the property it 
sought by condemnation under the verdict. It chose the latter' al- 
ternative. It took the beneflt of the condemnation offered to it by 
the verdict of the jury and the judgment of the court, and it is now 
too late for it to escape from the conclusions reached, or the bur- 
dens imposed thereby. One who accepts the beneftts of a verdict, 
decree, or judgment is thereby estopped from reviewing it or from 
escaping from its burdens. Albright v. Ovster, 19 U. S. App. 651, 9 
C. C. A. 173, 60 Fed. 644; Chase v. Driver, 34 G. 0. A. 668, 674, 92 
Fed. 780, 786. 
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BLAOKFOKD Y. WESa?CHESTEE FIEE INS. 00. 

(Circuit Court of Appeals, Elglitti Circuit Marcl^ 19, 1900.) 

Nol 1,314. 

AssiGNMBNT— Vai-idity— Pkb.8<?n8 Entjtled to Attack. 

Tlie validity of an asslgûmyàt of a chose In action cànnot be attaclîed 
by the debtor in an action tfaerét»; by the assignée on the ground that it 
was in fact an assignment ,f»r; the benefit of creditors, and void, as such. 
because of a f allure to çoniply with statutory requirements, as, conced- 
ing the facts alleged to be true, the assignment is voidable only, and 
sub;Jeët to attack oniy by érëditors of thé assignor. 

In Errot to the United States Court of Appeals in the Indian Terri- 
tory. ' '■ ■ ^■■■ 
0n thè 14t'h day of February, 1898, the Westchester Fire Insurance Company, 
the défendant in: error, issuedto Mrs. M. G. Dane a pollcy insurlng her store- 
house and ofiîce flxtures from loss by fire in the sum of $133, and her stock 
of goods la tb6i storehouse In-the .sum of $600. On the l5th day of April, 
1893, the propferty Insured was destroyed by fire. On the 24th day of April, 
1893, Mrs; Dane executéd thé follôtt'îng assignment of the policy to G. L. 
Blackford, the plalhtlff in error: 

"For value recelved I hereby transfer, asslgn, and set orer unto G. L. Black- 
ford, trustée, and his assigns, ail my title and interest in this policy, and ail 
advantage to be derived therefrom. Wltness my hand apd seal this 24th day 
of April, 1893. M. G. Dane." 

On the 5th day of May, 1893, Mrs. Dane executed another instrument, by 
which she assigned to the plaintlff In error the polîcy ia suit, and other policies 
on the property burned, authorîzing and dlrecting the assignée to colleet the 
losses on the several polioies, and, af ter paying costs and expenses, to apply the 
remainder of the proceeds ratably among certain creditors therein named. The 
trustée brought this suit on the policy. In the trial court the défendant ob- 
jected to the introduction of the assignment of the policy upon thé grounds 
that It was, in effect, an assignment for the benefit of creditors, and that, the 
trustée having failed to flle aninventory and give bond, and otherwise qualify 
as required by the statute in force in the Indian Terrltory governing asslgn- 
mçnts for the benefit of creditors, the assignment was void, and the trustée 
eould not malntain this action. The trial court overruled this objection, and 
there was a verdict and Judgment for the plalntiff. The défendant thereupon 
appeaJed the case to the United States court of appeals in the Indian ïerritory, 
which court sustained the contention of the défendant, and reversed the judg- 
ment of the trial court. Thereupon the plalntiff sued out this writ of error. 

N. B. Maxey, for plaintifif in error. 

William T. Hutchings, for défendant in error. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

In the view we take of this case it is unnecessary to détermine 
whether the assignment of the policy was in fact an assignment for 
the beneât of creditors, and subject to the provisions of the statute 
governing such assignments. Granting it was such an assignment, 
it would not be absolutely void, but only voidable as against the 
creditors of the assignor. If they see proper to waive the defects, and 
are willing to accept the beneflts thereof, no one else can complain. 
This question was before this court in Kailway Co. v. Fuller, 36 U. S. 
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App. 456, 72 Fed. 467, 18 C. G. A. 641, which also arose in tlie Indian 
Territory. In that case the assignée for tlie beneflt of creditors 
brought his action as such assignée to recover from the railway Com- 
pany the value of assigned property destroyed by ûre through the 
négligence of the railway company. The défense in that case, as in 
this, was that the assignment was void ; but this court held that the 
assignment was merely voidable as against the creditors of the as- 
signer who elected to attack it, and was valid and unimpeachable as 
against the assignors, their debtors, and ail other creditors who did 
uot elect to disaffimi and avoid it, and that the railway company, a 
debtor of the assignor, could not successfully attack it on the ground 
that it was voidable as to creditors. And to the same eiîect are 
Eohrer v. Turrill, 4 Minn. 407 (Gril. 309); Sheridan v. Mavor, etc., 
68 K. Y. 30; Coe v. Hinkley, 109 Mich. 608, 67 N. W. 915; Marshall 
V. Shibley, 11 Kan. 114; Korton v. Kearney, 10 Wis. 443. Falconer 
V. Hunt, 39 Ark. 68, and Thatcher v. Franklin, 37 Ark. 64, which are 
relied upon to sustain the décision of the United States court of ap- 
peais in the Indian Territory, hâve no application to the case at bar. 
In both of those cases the contest was between the assignée and 
creditors of the assignor or ofQcers who represented them. As long 
as no créditer of the assignor questions the validity of the assign- 
ment, a debtor of the assignor cannot do so. Until the assignment is 
set aside by a court of compétent jurisdiction, the assignée has the 
right to coUect the assets assigned to him, and his quittance to a 
debtor who paid the money in good faith would be a complète bar to 
any other action by any other party. Even payments to beneficiaries 
made by an assignée under an assignment which is thereafter set 
aside as fraudulent will entitle him to crédit therefor, and he will 
not be compelled to account a second time for money so paid. Riggs 
V. Murray, 2 Johns. Ch. 565; Cullumb v. Read, 24 N. Y. 505, 515; 
Hunt V. Weiner, 39 Ark. 70. 77. The judgment of the United States 
court of appeals in the Indian Territory is reversed, and that of the 
United States court for the Northern district of the Indian Territory 
in favor of the plaintiff in error alïirmed. 



ALEXANDER et al. v. GORDON et al. 

(Circuit Court of Appeals, Bighth Circuit. March 21, 1900.) 

No. 1,254. 

Ejectmbnt — Evidence — Arkanras Statute. 

Tlie statute of Arkansas (Sand. & H. Dig. 1.S94, §§ 2578-2580) requiring 
each party in an action of ejectment to file with his pleading copies of ail 
deeds or other written instruments of title on whicli lie relies, and pro- 
viding that the adverse party shall by his pleading except to any of such 
(locumentary évidence to which he may wish to object, which exceptions 
shall be passed on by the court, and that ail objections not so taken shall 
be waived. iireseribes a statutory rule of évidence, whieh will he enforced 
by the fédéral courts in the state; and a party who, after filing excep- 
tions to a deed or other document set ODt by his adversary, withdraws the 
same, waives any right to object to such document on the trial. 
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3. LiMiTATibsf— Extension bt Pmcr Soit— Idbntitt of Shits. 

TJnder Sand. & H. Dig. Ark. 18M, § 4841, which provides that when an 
action is commenced witliin the time limlted by the statute of limitations, 
inwhich the plaintiff suffers a nonsuit, etc., lie may commence a new action 
witliin one year thereafter, the record in an equity suit to reeover pos- 
session of land, which was dismissed without préjudice, is admissible to 
avoid the bar of limitation in an action of ejectment for the same land 
commenced wlthin a year thereafter by the same plaintifCs, claiming in 
the same right, and against the successors In interest of the former de- 
fendant. 

3. Tax Sale— Suit to Eecover Pkoperty Sold— Spécial Statutory Limit/ 

TION. 

Sand. & H, Dig. Arl£. 1894, § 4819, which provides that no action for 
the recovery of lands sold for taxes, or for possession thereof , shall be 
maintalned uniess It appears that the plaintiff or his predecessor in title 
was seised or possessed of such lands within two years next preceding 
the commencement of such action, while it may be given effect to protect 
the title of a tax purehaser from attaclî on account of mère irregularities 
in the proceedings upon which it rests, cannot operate to deprive an owner 
of his lands, or the right to reeover possession thereof, because they hâve 
for two years been in possession of a purehaser at a tax sale, which ap- 
pears on the face of the proceedings to be void, because the officer who 
made it, by reason of the failure to record with the county elerlj the list 
flf lands and notice of sale, which is made by the statute a condition 
précèdent to the power of sale, was without jurisdiction or authority to 
effect such sale, and because it was made for taxes levied in excess of the 
limit prescribed by law. Such construction would make It au arbitrary 
enactment depriving an owner of his property without due process of law. 

4. Limitations— Spécial Statute— Recovert of Property Sold at Judicial 

Sale. 

Sand. & H. Dig. Ark. 1894, § 4818, provlding that ail actions against the 
purehaser, his heirs or assigns, for the recovery of lands sold at judicial 
sales, shall be brought within five years after the date of such sale, and 
not thereafter, cannot be invoked to sustain the title to land acquired 
under a judicial sale in a partition suit between strangers to the true 
title, as against the real owner, who was not a party to such suit. 

5. Same— Possession. 

Under such statute the possession of the premises is not au élément in 
the limitation prescribed, which runs from the date of the sale, regardless 
Qf possession. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansaa. 

On April 22, 1896, the défendants in error, John T. Gordon, Hattie Gordon 
Halston, Malcomb Musgrave, and Julia M. Sargent, brought an action of eject- 
ment against William N. Young for the possession of the W. '4 of section 11, 
township 2 S., of range 9 W., in I.,onoke county, in the state of Arkansas. 
They alleged in their complaint tliat thls land was granted by the United 
States to the state of Arkansas, and by the state of Arkansas to ïheron 
Brownfleld; that Brownfleld sold the land to James G. Gordon on April 24, 
1854, and conveyed it by his deed on rebriiary 7, 1857, to the légal heirs of 
said Gordon; that the plaintiffs were his légal heirs; that he had died before 
said deed was made, and by his last -wlll and testament had devlsed ail his 
property to the plaintiffs; that on July 7, 1891, they commenced a suit on the 
equity side of the court against Young's grantor to quiet their titie, and to 
procure possession of the land hère in controversy; and that on the llth day 
of February, 1896, such suit was dismissed without préjudice to the main- 
tenance of another action. They also allège that défendant Young was in 
the imlawful possession of tlie premises. They attached as exhibits to their 
complaint copies of the grants of the land from the state of Arkansas to 
Brownfleld, of the deed from Browufield to the executor and heirs of James 
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G. Gordwn, and of the will, and the probate of the -wilU of Gordon. The de- 
fendant Young answered that the plaintiffis were not owners of the land; that 
his (the défendant' s) possession was lawlul; that in Mareh, 1868, one W. J. Kog- 
ers bought the land in the name of hls brother P. V. Kogers for the taxes of 
1867, and obtained a certificate of purchase, whieh was lost, and that for this 
reason no deed for the tax ssile was executed; that Kogers conveyed the land 
to one Doughtry; that Doughtry conveyed it to Englaad; that Bngland and 
Rogeis conveyed to M. P. S. Boyd, as administrator of the esitate of Emily 
Kogers; that In a certain suit In partition pendlng in the Lonoke circuit court, 
in which M. P. S. Boyd and others were plaintiffs and James Blanton and 
others were défendants, on the llth day of .January, 1888, it was decreed that 
said lands should be sold; that at the sale under the decree W. F. Jackson 
purchased the lands on December 12, 1883, and received a commissioner's 
deed therefor; that Jackson mortgaged the land to the défendant Young, 
who foreclosed the mortgage in due fonn. The défendant attached to his an- 
swer copies of the record of the tax sale of this land to Kogers in 1868, re- 
ferred to in his complaint; of the deed from Kogers to Doughtry; of the deed 
from Doughtry to England; of the deed of Eogland and Kogers to Boyd, as 
administra tor; of the decree in partition, which disclosed the fact that nei- 
ther the plaintiffs nor any of their grantors were parties to tliat decree, or 
to the suit in which it was rendered; of the commissioner's deed to Jackson; 
and of the decree and deed of the commissioner to Young upon the fore 
elosure of the Jackson mortgage. On September 20, 1897, the défendants in 
error filed a pétition which alleged ihat siuce the niaking of the auswer the 
défendant Young had died intestate; that Charles N. Alexander had been ap- 
pointed administrator of his estate; that his survlving hoirs were his minor 
chiidren, Maggie Young, Futhey Young, Koger Young, Leta Young, Harold 
Young, and Ruth Young; that Charles N. Alexander was their légal guardian, ■ 
■ — and prayed that the suit might be revived agahist the administrator and 
against the minor chiidren and their guardian. An order of revivor was made, 
and thereafter the plaintifC in error Charles X. Alexander, as administrator 
of the estate of W. N. Young, deceased, appeared in this suit, and answered 
that he was the administrator, and was in possession of the lands in contro- 
versy; that the answer of the décèdent was true; and that he adojrted the 
same. He then proceeded to allège in détail the varions proceedings from the 
assessment to the sale upon which the tax sale of 1868 to Kogers was based, 
and alleged that he, as the administrator, held the lands, and that the hoirs 
of Young owned them in fee under said tax sale and the mesne eonveyanees 
set ont in the answer of their décèdent. For a further answer. he pleaded 
that those under whom he and the heirs of Young claimed the property had 
paid the taxes thereon from 1868 to 1898, inclusive, and that they had made 
improvements upon the prerpises of the value of $9,500. He also alleged that 
he was the légal guardian of the minor heirs of the décèdent, Young. and that 
as such guardian he entered his appearance, and, for his wards, adopted the 
answer of the décèdent as amended by his answer. D. E. Bradshaw, one of 
the attorneys for the plaintiffis in error, was appointed attorney ad litem for 
the minor heirs, and filed a report in the court below, in which he alleged thut 
he had seen personally one of the minors, and had addressed lettcrs to the 
others, informing them of the nature and pendency of the suit, and liad con- 
sulted with Charles N. Alexander, and was informed and believed that Alex- 
ander had put in a défense for the minor chiidren. L'pon thèse pleaduigs the 
case was tried to a jury, and the resuit was a verdict and judgment that the 
défendants in error should recover the possession of the land, and that the 
plaintiffs in error slioxdd recover the sum of $3,500 for the improvements on 
the land, the taxes paid thereon, and the interest on the amouut so paid, and 
for the costs incident to this recovery. The administrator and the heirs of 
Young sued out a writ of error to reverse this judgment. The alleged errors 
■which they assign are considered in the opinion. 

Sam W. Williams and D, E. Bradshaw, for plaintiffs in error. 
P. C. Dooley and Jacob Trieber, for défendants in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 
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SANBORN, Circuit Judge,after stating the case as above^ deliv- 
ered the opinion of the court; 

1. The flrst two errors assigned are that the court received in évi- 
dence the deed of Theron Brownfleld tp the executor aud heirs of 
James G. Gordon, deceased, dated on February 7, 1857, a copy of 
which was attaChed to the complaint, and that it received in evideac« 
a copy of the will of James G. Gordon; deceased, and of its probate, 
which was a duplicate of one of the éxhibits attached to the com- 
plaint. Thèse spécifications of error are untenable under the stat- 
utes of Arkansas relative to pleadings and évidence in actions of 
ejectment. Those statutes provide that the plaintiff shall set forth in 
his complaint âll deeds and other written évidences of title on which 
he relies, and shall file copies of the same as éxhibits therewith, and 
that the défendant shall plead in the same manner. They require the 
défendant in his answer to set forth exceptions to any of said docu- 
mentary évidence relied on by the plaintilï to' which he may wish to 
object, and they impose the same duty upon the plaintiff regarding 
the documentary évidence disclosed by the défendant. They provide 
that ail such exceptions shall be passed on by the court, and shall 
be sustained or overruled as the law may require, and they expressly 
déclare that "ail objections to such évidences not specifically pointed 
out in the manner provided shall be waived." Sand. & H. Dig. 
Ark. 1894, §§ 2578-2580. The original défendant, Young, flled au 
exception to the deed of Brownfleld, but not to the will or its probate. 
Before the trial, however, the plaintiff s in error withdrew ail their 
exceptions to the documentary évidence of the plaintiff, and in this 
state of the record the case proceeded to trial. The purpose of the 
statutory provisions to which we hâve referred is to prevent surprise. 
and to enable parties to correct immaterial defects in their évidences 
of title before they enter upon the trial. The object is a worthy one, 
and the provisions to attain it arfe wise and salutary, and should be 
enforced. The plaintiffs in error waived ail objections to the receipt 
in évidence of the deed and the will by their withdrawal of their ex- 
ceptions to them before the trial, and their. spécifications of error in 
that regard are futile. 

2. The next complaint is that the court received in évidence the 
record of the suit in chancery between James G. Gordon and W. F. 
Jackson to settle the title to the land in controversy, and place the 
possession of it in Gordon, which was commenced on the 7th of July, 
1891, and was dismissed on the 15th day of February, 1896, over the 
objection of the plaintiffs in error that it was not a possessory action, 
and did not stop the statute of limitations froni running. Défendants 
in error claimed the title and the possession of the property under the 
complainant in that suit, and the plaintiffs in error claimed them un- 
der the défendant in that suit. One of thé provisions of the statutes 
of limitations of the state of Arkansas is: 

"If any action shall be commencée! withln the time respectively proscribed 
in tliis act anfl the plaintiff therein suffer a nonsult, or after a verdict for him 
the jiidgment be arrested, or after judgment for him the same be reversed 
on appeal or writ of error, such plaintiff may commence a new action within 
one year after such nonsult suffered or judgment- arrested or reversed. 
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• • * And if the cause of such action survive to his heîrs or survive to his 
executors or adminlstrators they may in like manner commence a new action 
or take out a mandate wlthln the time allowed sucli plaintlflt." Sand. & H. 
Dig. Ark. 1894, § 4841. 

The record of the suit in equity was introduced in évidence by the 
défendants in error, under this section of the statutes, to avoid the 
bar of limitation ; and no argument can make it clearer that it had 
that effect than does the statement of the facts and of the law which 
has already been made. The suit in equity was between parties 
claiming in the same right as the parties to this action. It was, 
among other things, for the recovery of the possession of the same 
land. By the plain terms of tlie statute, it prerented the bar oî 
limitation when thèse défendants in error commenced their new ac- 
tion within a year from its dismissal. Bank t. Magness, 11 Ark. 344; 
Biscoe V. Maddeù, 17 Ark. 533; Walker v. Teay, 22 Ark. 103; Bail- 
way Co. V. Manees, 49 Ark. 246, 4 S. W. 778; Stoith v. McNeal, 
109 U. S. 426, 3 Sup. Ot. 319, 27 L. Ed. 986; Glenn v. Liggett, 135 
U. S. 538, 10 Sup. et. 867, 34 L. Ed. 263. 

3. It îs insisted Ihat the court erred because it refused to hold that 
the défendants in error were barred from the maintenance of this suit 
by the fact that they were not seised or possessed of the lands within 
two years next before the commencement of the suit in equity, on 
July 7, 1891. This contention is based upon the fact that the évi- 
dence tended to show that the plaintiffs in error and their ancestor 
Young, under whom they claimed, were in the actual and notorious 
possession of this land from January, 1887, until this suit was 
brought, and that the statutes of Arkansas provide: 

"No action for the recovery of any lands or for the possession thereof 
against any person or persons, their heirs or asslgns, who may hoM such lands 
by virtue of a purchase thereof at a sale by the eollector or commissioner 
of State lands for the non-payment of taxes, or who may hâve purchased the 
same from the state by virtue of any act providing for the sale of lands for- 
f eited to the state for the non-payment of taxes, or who may hold such lands 
under a donation deed from the state, shall be maintained unless it appear 
that the plaintiff, his ancestor, predecessor or grantor was seized or possessed 
of the lands in question within two years next before the commencement of 
such suit or action." Sand. & H. Dig. Ark. 18&4, § 4819. 

The plaintiffs in error were in possession of this land, and were 
holding it by virtue of the sale of 1868 for the nonpayment of taxes, 
for more than two years before the suit of 1891 was commenced. 
They therefore fall within the literal terms of the statute of limita- 
tions which has been quoted. An examination of the proceedings 
which resulted in the tax sale, however, discloses the facts that no 
deed had ever been issued upon the sale; that the sale itself was not 
only irregular, but void, because it was made for the collection of a 
tax in excess of the amount which the county court was authorized 
by the statutes to levy, and because the officer who made the sale 
was without jurisdiction or authority to eiïect it. The levy of a 
higher ra+e of taxes than that allowed by law vitiates the sale. 
Worthen v. Badgett, 32 Ark. 496; Cope v. CoUins, 37 Ark. 649; 
Parr v. Matthews, 50 Ark. 390, 8 S. W. 22. Section 117, c. 148, 
Gould's t>ig. Ark. 1858, under which this sale was made, provides: 
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"TJie collector shall before tbe day of the sale mentloned In sald notice 
cause to be reeprded In thè office {>Ç- the clei;|£ of the county court In a book 
to be by him ptovlded and, kept fqi^ that purpose such list and notice [the list 
of property proposed to be sold ànd the notice of the sal^] and sueh clerk 
shall make the record from the list and notice published in the newspaper 
and shall eertify at the foot of the record the name of said newspaper and 
the length of tlme such list and notice was published before the day of sale, 
■which record shall be évidence of thte facts therein stated." 

No such record was made petore the day of sale. The statute 
made the record of this notice a condition précèdent to the vesting of 
the power in the collector to effect the sale. Without a compliance 
with this condition, he had neither power nor jurisdiction to sell this 
land. The pretended sale which he xnade was therefore made with- 
out aathority, and was void. Martin v. Barbour (G. C) 34 Fed. 701, 
705, 707; Id., 140 U. S. 634, 646, 6^7, 11 Sup. Ct. 944, 35 L. Ed. 546. 

The real question hère is, therefore, whether or not one who holds 
the possession of land for two years, under a sale which is clearly 
void upon the face of the proceedings which évidence it, may there- 
by deprive the owner of the land of his titlè to it, under this statute, 
without a trial, hearing, or notice. Our attention has been called to 
a dictum of the suprême court of Arkansas, found in Woolfork v. 
Buckner, 60 Ark. 163, 167, 39 S. W, 372, which déclares that this is 
the effect of the two-yea,rs statute of limitation under considération. 
This déclaration was, however, unnecessary to the détermination of 
the questions presented in that case, and it seems to be contrary to 
Sound principles of jurisprudence and of construction. The consti- 
tution of the United States and the constitution of the state of Ar- 
kansas contain the basic principle of English jurisprudence, — that 
no person shall be deprived of bis life, liberty, or property without 
due process of law. Cônst. U. S. Amend. art. 14; Const. Ark. art. 2, 
§ 21. Chancellor Kent says, "The better and larger définition of 'due 
process of law' is that it means law in its regular administration 
through courts of justice." 2 Kent, Comm. 13. While it is diÛicult 
and unwise to undertake to accurately deflne the term, it is certain 
that "due process" must be a course of légal proceedings aceording to 
those rules and forms which hâve been established for the protec- 
tion of private rights. It must be one that is appropriate to the case, 
and just tp the party aflected. It must give to the parties aflfected an 
opportunity to be heard respecting the justice of the disposition of the 
property whose title it seeks to devest. It is plain that the mère 
flat of a législature that the property of A. shall become the prop: 
erty of B. falls within the ban of the constitutional provision. It is 
undoubtedly compétent for the législative department to enact rea- 
sonable statutes of limita,tion, to provide that the adverse posses- 
sion of lands for a reasonablé time under a tax or judicial sale shall 
cure the mère irregularities in the proceedings upon which it rests. 
But a provision, that the possession of land for the limited term of 
two years unijer a purchase at a tax sale which clearly appeared 
upon its face to be void because the offlcer who made it had no juris- 
diction or authority to effect it, and because it was made for taxes 
levied in excesa of the limit prescribed by the law, is not process of 
law, but is a mère législative fiât, and in violation of the funda- 
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mental principle of our jurisprudence. If this was the purpose and 
intent of the législature of Arkansas in the passage of this act of 
limitation, the law could net be sustained. It may, and perhaps 
does, Lave a more limited opération. It may serve the purpose, 
after the tax purchaser bas had possession of the property for two 
years under a sale made by an ofiflcer having jurisdiction and au- 
thority to make it for the collection of taxes legally levied, to bar the 
former owner from recovering his property on account of mère ir- 
regularities in the proceedings upon which the sale is based. This 
is the effect given to this statute bv the suprême court of the United 
States in the case of Kedfield v. Parks, 132 U. S. 239, 241-252, 10 
Sup. et. 83, 33 L. Ed. 327. It is the effect given to a somewhat simi- 
lar statute, limiting to two years an attack upon a tax sale, by the 
suprême court of Arkansas in Radcliffe v. Scruggs, 46 Ark. 96, 106. 
That court there approved the principle upon which we rest the dé- 
cision in this case. It said: 

"Neither the validity nor the construction of this statute lias heen settled 
by previous décisions of this court, further than that it does not operate to 
deprive the former owner of any meritorlous défense. And by 'meritorious 
défense' we mean any act or omission of the revenue officers In violation of 
the law, and prejudicial to his rights or interests, as well as those jurisdic- 
tional and fundamental defects which affect the power to levy the tax, or to 
sell for its nonpayment. But. while the act cannot hâve the free course that 
its framers intended, it is still our duty to give It such effect as may he con- 
sistent with légal and constitutional principles. And this may be best ac- 
complisheâ by restricting the opération to mère irregularities or informalities 
on the part of the officers having some duty to perform in relation to the 
assessment, levy of taxes, or sale. Our législation and previous décisions hâve 
always distinguished between this class of defects, which hâve no tendency to 
injuriously affect the taxpayer, and substantial defects, such as go to the 
jurisdiction of the levying court to levy a particular tax, or to the power of the 
officer to sell for nonpayment, or the omission of any légal duty which is 
calculated to préjudice the landowner." 

Our conclusion is that two years of possession of land by a pur- 
chaser at a tax sale which appears on the face of the proceedings to 
be void, because the oflicer who made the sale had no jurisdiction or 
authority to efîect it, and because the levy of the tax for which it 
was made was contrary to law, does not deprive the owner of his 
title to the land, or of his right to recover possession of it, under 
section 4819, Sand. & H. Dig. Ark. 1894. 

4. Another contention of counsel for plaintiffs in error is that this 
judgment should be reversed because neither this suit, nor the suit 
in equity which was commenced on July 7, 1891, was brought with- 
in live years after the judicial sale in the partition suit, which was 
made on December 12, 1883. This position is based upon the follow- 
ing section of the statutes of Arkansas: 

"AH actions against the purchaser, his heirs or assigns, for the recovery of 
lands sold at judicial sales shall be brought within five years after the date 
of such sale, and not thereafter; saving to minors and persons of unsound 
mind the period of three years after such disability shall hâve been removed." 
Sand. & H. Dig. Ark. 1894, § 4818. 

But neither the défendants in error, nor any of those under Avhom 
they claini, were parties to the partition suit under which this sale 
was made. That suit was brought by parties claiming under the tax 

101 F.— 7 
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sale against other parties claiming onder the same sale, for tîiepur- 
i»ose pf (ietermining their rights against each other under that sup- 
ppaed title. No question o| title to the property was involved or 
couM bpve been tried in that s«it. No notice of the soit was given 
to anyof the real owners of the land, May the législature of a state 
protide tàat strangers to the title to land may institute and main- 
tain a suit hetween themselves, and obtain a judicial sale of the prop- 
erty without notice to the reali owners, and thereby, or by the lapse 
of time thereafter, without adverse possession or notice to the own- 
ers, devest their title? The question is susceptible of but one answer. 
Su eh anact would fall under the ban of the constitutional provision 
which has been already considered. It would give to the parties 
whose title was to be devested no opportunity to be heard respect- 
ing the judgment recovered, or the effect of the proceedings had. It 
would be a proceeding which eondemns without hearing, proceeds 
without inquiry, and renders judgment without trial. It would not 
be dueprocess of law. If the purpose of this statute was to devest 
the titie of the owner of land in this way, it is unconstitutional and 
void. It is hot probable that tbé législature intended to work such 
an injustice. The trué interpi-etàtion of the statute ppobably is that 
those wiio claim under the parties whose rights were heard and ad- 
judicated in a given suit may not attack the title of the purchaser 
under a judicial sale in that prôceeding flve years after the date of 
the saie. Such. a construction avoids the constitutional diJSculty, 
because the persons thus barreà stand in privity with the parties to 
the suit, and hâve had constructi^e notice of, and an opportunity for 
a hearing and a décision of , their claims. Any broader construc- 
tion renders the statute ineffectuai. Laws of this character hâve 
frequently been enacted by tïie législatures of the various states. 
They generally limit attacks upon judicial sales made in proceed- 
ings in the nature of proceedings in rem, such as guardians' sales, 
administrators' sales, sales in pppceedings to coUect taxes, and other 
sales of this nature, in which jurisdictional notices run against ail the 
world, or ail the persons interested in the property or in the estâtes. 
But the rule is, even in thèse cases, that spécial statutes of limita- 
tions hâve no application to cases in which the notices required to be 
given are so insufflcient in themselves, or so defectively served, that 
no jurisdiction to take the proceedings against the parties interested 
is conferred. Thus, in Pursley v. Hayes, 22 lowa, 11, 25, which was 
an attack by a ward upon a guardian's sale protected by this stat- 
ute: "No person can question the validity of such sale after the 
lapse of flve yeiars from the time it was made," — it was held that 
where one without semblance of authority acted as a guardian in 

Saking the sale, or one who was lawfully appointed guardian made 
le sale without any notice to the ward or prêteuse thereof, the pur- 
chaser could not use the statute ±o protect him in his title. In 
Boyles v. Boyles, 37 lowa, 592, the heir of a deceased person ât- 
tacked an administrator's sale more than flve years after it was 
made, and the purchaser sought to sustain it under this statute: 
"No action for the recovery of real estate sold by an executor can be 
sustained by any person claiming under the deceased unless brought 
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within five years next after the sale." But the sale had been made 
without the notice required by law, and the court held that the stat- 
uts had no application to cases where there was no valid sale on 
account of the want of the Jurisdictional notice; citing Good v. Nor- 
ley, 28 lowa, 188. To the same effect is Rankin v. Miller, 43 lowa, 
11, 21. In the state of Minnesota the collection of taxes against real 
estate is enforced by means of the entry of a judgment in the court 
of gênerai jurisdiction upon a publication of a list of the real estate, 
and of notice of the time and place when the application for judg- 
ment will be made. After this tax judgment is rendered, a sale of 
the property is made under a proper notice. The statute then pro- 
vides : "The judgment and sale herein provided for shall not be set 
aside unless the action in which the validity of the judgment or sale 
shall be called into question, or the défense to any action alleging 
its validity, be brought within nine months of the date of said sale." 
Numerous cases hâve arisen in which the published list and notice of 
application for judgment faUed to properly describe the real estate 
in controversy, and the purchaser has endeavored to sustain his title 
under this statute. The suprême court of Minnesota has unif ormly 
held that it was not within the power of the législature to déclare 
that a mère claim of title on paper should ripen into good title as 
against the lawful owner of the property, and that the efifect of this 
statute must be restricted to cases in which the jurisdictional no- 
tice was sulficient in itself and properly served. Feller t. Clark, 36 
Minn. 338, 340, 31 N. W. 175; Kipp v. Fernhold, 37 Minn. 132, 134, 
33 N. W. 697; Baker v. Kelley, 11 Minn. 480 (Gil. 358, 371); Smith t. 
Kipp, 49 Minn. 119, 125, 51 N. W. 656. If thèse spécial statutes of 
limitations are insufflcient to sustain the title of purchasers in pro- 
ceedings of this nature unless the jurisdictional notices are given to 
the parties interested, much less can a statute be sustained which 
undertakes to enable étrangers to the title to land to devest it from 
the owner by a judicial sale in a suit between themselves without 
any notice to the owner of the property, or any adverse possession. 
It will be noticed that this statute is not in any proper sensé a stat- 
ute of limitation. It does not operate as the foundation of title to 
property in possession. By its terms it gives to the purchaser at a 
judicial sale in a proceeding to which the owner is not a party the 
absolute title to the owner's property five years thereafter although 
the owner may during ail this time be in possession of the property, 
or it may be vacant and unoccupied, so that he could not maintain 
an action for its possession. The five years run regardless of the 
possession from the time of the sale. Mitchell v. Etter, 22 Ark. 178, 
181, 183; Keatts v. Fowler's Devisees, Id. 483, 485, 487. The stat- 
ute does not take away certain forms of remedy and leave the prop- 
erty right of the parties unaffected. It devests the property of the 
owner and vests it in the purchaser at the judicial sale five years 
after it is made regardless of possession and regardless of notice to 
the owner. It was not within the power of the législature to pro- 
duce such a resuit by the mère enactment of a statute. The conclu- 
sion is that section 4818, Sand. & H. Dig. Ark. 1894, cannot be in- 
voked to sustain the title to land under a judicial sale against 
strangers to the judicial proceeding in which the sale was made. 
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5, It is. assigned as error that the court below refused to instruct 
the jury tjiat if the plaintiffs in errpr, and those upder whom they 
claimed, had held possession o|,ihe Jands under the judicial sale of 
1888 for a period of five year^pext before July 7, 18^1, they were 
entitled to the possession of the;iands. There was no error in the 
refusai. Possession of the prenjises, is not an élément in the flve- 
years limitation prescribed by the section of the statute we hâve 
been considering. The time under that statute runs from the date 
of the sale, regardlessof possession. 

6. Section 4815, San^i. & H. Big. Ark. 18&4, provides, in effect, that 
no person shall maintain any action at law for any lands, except 
within seven years next af ter hi^ cause of action has accrued ; and 
seyeral errors are assigned relative to the charge of the court in réf- 
érence to this provision of la\v. The évidence is, hpwever, conclu- 
siye that tljere never was any possession by the plaintiffs in error, 
pr those under whom they claini, prior to the year 1887; and this 
statute of liniitations çeased to run on July 7, 1891, when the suit in 
equity for the recovery of thèse lands was brought by the ancestor 
of the défendants in error. This statute therefore had no applica- 
tion to the case, and there was no error in the charge of the court 
.concerningvit.,,, , 

;, 7. After the ; court had çhargesd/the jury, and; they had retired to 
consider the verdict, tliey returned to the court room. An objection 
;is njade that the coupt then told. them, with référence to the suit, 
"that there was a question of thiSj statute of limitations at one time 
in it, but Jt was coneeded not to bein it at its présent status." This 
does not appear to be a correct stateraent of the claims of the parties 
to the suit. There is nothing in tlie record to show that the plain- 
tiffs in error ever coneeded that any of the statutes of limitations 
were not in the case. It is clear, however, froip. the évidence, that 
the plaintiffs in error pould pot maintain their pight to the posses- 
sion of the prpperty under any, of thèse .statutes. The statement of 
the court was therefore error without préjudice, and no ground for 
reversai. , 

The objections to this judgment which hâve now been considered 
dispose of ail of the spécifications of error contained in the record. 
There is an extended argument in the brief of the plaintiffs in error 
in support of the view that this judgment should be reversed be- 
cause no proper notice of the application to revive it was served up- 
oh the niinor plaintiffs in error. . No such objection was made in the 
court below. One of the attorneys for the plaintiffs in error acted as 
the guardian ad litem for the minors, and, if they were never prop- 
erly in the case, the possession pf the propei'ty was in the adminis- 
trator, Alexander, and the judgment for recovery of possession 
agarinst him is right, and should be affirmed. If counsel for plain- 
tiffs in error, upon further considération, are of the opinion that 
they do not represent thç plaintiffs in error who are minors, and that 
theyought not to recover or receivp any part of the |3,500 which was 
awarded to their clients by the judgment in this case, they can un- 
doubtedly flnd some means of escape from receiving it. The judg- 
ment is alBrmed. 
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MASTERS V. VILLAGE OF BOWLING GREBN. 

(Circuit Conrt, N. D. Ohio, W. D. November 18, 1899.) 

Municipal CoRroRATioxs— False Impriso^'mbnt— Invalid OiiDiNASCE. 

Where a municipality acts in good faith, witliout malice, in the arrest 
o£ one chavged with violating an ordinanee, it is not liable in damages, 
althougli tUe ordinanee be Invalid. 

E. L. Twing and James & Beverstock, for plaintiff, 
T. F. Conley and F. A. Baldwin, for défendant. 

RICKS, District Judge. The plaintifE sues the défendant, for that 
the défendant is a municipality, duly incorporated under the laws of 
the State of Ohio, in the United States of America. PlaintifE says 
that he is a résident of the state of Pennsylvania, in the United States 
of America ; that he is agent for the firm of the Boyd Ointment Com- 
pany, haviug its principal office and place of business in the city of 
Kittanning, in the state of Pennsylvania, in the United States of 
America, in which city and state the plaintiff is also a résident. 
Plaintiff says that he is engaged as an agent for said flrm, in the 
business of distributing circulars, bills, and advertisements of, and 
selling and delivering, a certain medicine or salve known as "Boyd's 
Ointment," to yarious persons in the United States of America. 
Plaintiff says that the authorities of the village of Bowling Green 
caused the plaintiff to be arrested and taken before the Hon. 
Aimer 0. Campbell, mayor of said village aforesaid; that he was ar- 
rested on an aiïidavit made by one Davenport, and upon a pretended 
warrant issued by Mayor Campbell for his said arrest. Plaintiff says 
that after his arrest, and on the 29th day of May, 1899, the said Hon. 
Aimer E. Campbell, as mayor of the said village of Bowling Green. 
as aforesaid, commanded the said Davenport, as marshal of said 
village, to cause this plaintiff to appear before the mayor of said 
city, at his oftîce in said city, on the 29th day of May, 1899, to answer 
the charge set forth in said warrant. Plaintiff allèges that the ordi- 
nanee under which he was arrested is an illégal ordinanee, and in con- 
flict with the constitution and laws of the United States, and espe- 
cially the interstate commerce act; wherefore he claims damages from 
the village authorities. 

The question presented is whether an action can be maintained 
against the authorities of a village or municipality who hâve acted in 
good faith, without malice, in the arrest and punishment of commer- 
cial travelers. A great many authorities hâve been cited on this 
proposition, but the weight of authority, it seems to me, is against 
plaintiff's contention. In 34 Ark. 105, in the case of Trammell v. 
Town of Eussellville, the suprême court squarely hold that such an 
action cannot be maintained. The court says: 

"It is a universally recognized principle that one acting judicially in a 
matter witliin tlie scope of tiis jurisdiction is not liable to an action for bis 
conduct. .Tudge Cooley says: 'Whenever the state confers judicial powers 
npon an individnal, it confers them wlth full immunity from private suit.' 
Cooley, Torts, 408. In effect, the state says to the offlcer that those duties 
are conflded to his judgment; that he is to exercise his judgment fully, freely, 
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«nd wlthont faror, anfl he may exercise !t wlthout fear; that his dutles con- 
cern Individuals, but they copeern niore espeeially the welfare of the state, and 
the peace and happiness of society; that, If he shall faJl In the falthful dis- 
charge ot tbem, he Shall be called to accoant as a crlmlnal, biM that, In order 
that he may not be annoyed, disturbed, and Impeded in the performance of 
thèse high functlons, a dissatisfled IndlTldual shall not be suffered to call in 
qaestlon hls officiai action In a sait for damages. This Is what the state, 
Bpeakingby the mouth of the common law, says to the judiclal offlcer." 

This déclaration is quoted with approval by Judge Cooley in Lis 
work on Torts. It seems, from the authorities, to make no différence 
whether the ordinance u^der whiçh the arrest and punishment were 
made was valid or invalid. In this case, therefore, it is not necessary 
to détermine whether the ordinance is valid or not. Gities and towns 
incur no liability to persons who may be injured by acts of their of- 
flcers in the discharge of their duties in their public capacity. The 
opinion of the court, therefore, i s that the demurrer to the pétition 
should be sustained, and the pétition dismissed. 



GARRETT et al. T. SOUTHERN RT. CO. 

(Circuit Ciourt of Appeals, Sixth Circuit. March 15, WOO.J 

No. 750. 

Bailroads— FiRBS Set bt Spabks prom BNaiNB— -NBOLiaENCE— Burden of 

PROOF. 

In an action apainst a rallroad company for damages from flre alleged 
to hâve been set by sparks from defendant's locomotive, the burden is on 
the piaintiff to prove, not only that the flre was caused by sparks from 
defendant's engtne, but that the émission of such sparks was due to de- 
fendant's négligence. 

In Errorto the Circuit Court of the United States for the Western 
District of Tennessee. 

C. Q-. Bond and J. M. Boone, for plaintiffs in error. 
W. J. Lamb and F. P. Pôston, for défendant in error. 

Before TAFT, LURTON, and DAY, Circuit Judges. 

TAPT, Circuit Judge. This is a writ of error brought to reriew a 
fudgment for the défendant, the Southern Kailway Company, in a 
finit filed against the compainy by G. W. Garrett and H. E. Ray for 
J20,000 damages for alleged négligence of the company resulting in 
the burning and destruction of the planing-mill plant and stock of 
lumber of the plaintiffs at Pocahontas, Tenu., on December 27, 1898. 
The déclaration alleged that the flre which destroyed the property 
was caused by sparks emittéd from an engine negligently constructe<} 
and operated by the défendant company on its switch track in front 
of the plaintiffs' mill. The câtise was originally brought in the cir- 
Cnît court of McNairy county, Tenn., and was removed to the court 
below by the railway company on the ground of diverse citizenship 
of the parties. The défendant denied that sparks from its engine 
caused the accident, and further denied any négligence in the con- 
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struction or opération of its locomotives. The case was beard, and 
the jury returned a verdict for the défendant. 

The sole question presented by the record for our considération Î8 
whether the rule which the court laid down as to the burden of proof 
was correct. There is not in Tennessee, as there is in many other 
States, a statu te deâning the rule to be enforced as to the burden of 
proof in such cases. The question presented to the court below and 
presented hère is one of common law. The court below, in eflect, 
iustructed the jury that, as the plaintiffs charged the défendant with 
négligence, the burden was on the plaintiffs to show the defendant's 
négligence by a prépondérance of the évidence ; that, when the plain- 
tiffs established by such prépondérance the mère fact that the flre 
was caused by gparks from an engine of the défendant, it still re- 
mained for him to prove that the emitting of such sparks was due to 
defendant's négligence; that, if the jury found as a fact that under 
the présent approved methods of constructing and operating locomo- 
tives it was improbable that flre could be communicated by sparks 
from an engine without négligence, then the jury would be justified in 
inferring as a fact, from the mère circumstance of the flre and its 
origin in the émission of sparks, that the flre was caused by the négli- 
gence of the défendant. The court declined to charge the jury, as 
matter of law, that mère proof that the flre was caused by sparks 
from an engine was prima facie évidence of the négligence of the de- 
fendant. There is great contrariety of opinion in the cases upon the 
question whether the mère communication of flre by sparks of an en- 
gine is prima facie évidence of négligence in a railway company. 
The question is further complicated by the fact that in many states 
statutes hâve been passed which make such évidence prima facie évi- 
dence of négligence. Without examining the cases, we think we may 
say that nearly ail the earlier cases hold that the burden is upon the 
plaintiffs not only to show that the flre was caused by the sparks, 
but that the sparks were emitted through the négligence of the défend- 
ant. In later cases the effect of the state statutes, and the diiflculty 
attending the proof of négligence, arising from the fact that the condi- 
tion of the engine is a matter wholly within the knowledge and con- 
trol of the défendant company, hâve led courts into making this an 
exception to the ordinary rule in cases of négligence. 

The real point in controversy hère is whether the art of burning 
coal in a locomotive, and of providing the préventives for the 
émission of sparks, is jndicially known to the court to hâve reached 
that stage of perfection that it is improbable that a flre could be com- 
municated except through the négligence of the railroad company 
either in the construction or opération of the locomotive. It is urged 
upon us that in the state of Tennessee, in Burke v. Kailroad Co., 7 
Heisk. 4Ô1, and Simpson v. Eailroad Co., 5 Lea, 456, the law of 
Tennessee has been settled in favor of the contention of the plaintilîs 
in eiror hère that proof of flre from sparks is prima facie évidence of 
négligence. As we hâve said, this question is not controlled by any 
statute in Tennessee, and the raies of évidence in the fédéral court are 
questions of gênerai law, not controlled by state décisions. We think 
we must take as our guide in this action the intimation of the su- 
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'pwnie court of the United States m the MtroglycerÎH Case, 15 Wall. 
524, 21 L. Ed. 206. In that case a lessor attempted to hold a lessee for 
damages for injuries to the buildiiig leased by the explosion of nitro- 
glycerin while in charge of the défendants. Upon this point the 
court, speaking by Mr. Justice Field, held as follows: 

"This action' is not brouglit upon the ico venants of the lease. , It is in trespass 
for injuries to the buildings of the plaintifC, and the glst of the action is the 
négligence of the défendants. Unless that be established, they are not liable. 
The mère faet tliat injury bas been caUsed is not sutficient to hold them. No 
ohe is respoûslble for Injuries resultlng from unavoidable accident while en- 
gagea in a lawful business. A party charglng négligence as a ground of action 
inust prove It, He must show that tlje défendant by his act, or by his omis- 
sion, bas yiolated some duty incumbent upon him, whlch bas caused the InJury 
complained of. The cases between passengers and carriers for injuries stand 
ijpon a différent rooting. The contract of the carrier being to carry safely, the 
proof of the InJury usually establishes a prima facie case, whlch the carrier 
must overeome; His contract is shown, prima facie, at least, to hâve been vio- 
la ted by the Injury. Outslde of thèse cases, in which a positive obligation is 
cast upon thé carrier to perforih safely a spécial service, the presumption is 
that the party has exercised sucb care as men of ordinary prudence and caution 
would exercise under slmilar elrcumstances, and, if he has not, the plaintiff 
must provç it Hère no such proof was made, and the case stands as one of 
unavoidable accident, for the conséquences of which tbe défendants are not 
responsible. The conséquences of ail such accidents must be borne by the suf- 
ferer as his misfdrt,une. This prlnclple Is recognized and afflrmed in a great 
variety of cases, — in cases where flre originating in one man's building has 
extended to and destroyed the property of others; in cases whfere injuries 
hâve been caused by flre ignited by sparks from steamboats or locomotives, 
or caused by horses running away, or by blasting rocks; and iu numerous other 
cases which wlll readily oecur to every one." 

We think that this language indicates that the suprême court of 
the United States would -adhère to the older and more conservative 
View that the mère ignition by sparks is not prima facie évidence of 
négligence of the railroad company as a matter of law. It may be 
that évidence as to the approved methods for preventing emissio'n of 
dangerous sparks may justify an inference of fact that the flre could 
not hâve been thus communicated without négligence. This was 
the charge of the court. The jury were given permission, from the 
mère fact of the ignition by sparks, to infer, if they could as a mat- 
ter of fact, that it was caused by négligence; but the court declined 
to charge them, as a matter of law, that it raised a presumption of 
négligence. The course of the court, we think, was well within the 
rule, as we understand the cases, which the suprême court of the 
United States bas followed, and that no préjudice was doue to the 
plaintififs in the charge which was given. The judgment is afîirmed. 



In re WII/DER. 
(District Court, S. D. New York. April 19, 1900.) 

î. Bankrijptct— Pkoop op Deïst— Ambndmbnt. 

■,1 A court of bankruptcy has power, in its discrétion, to allow a créditer 
who has proved his çlaim as an unsejcured debt to amend such proof by 
adding thereto a statement of a lien or gecurity which he holds. 

S, Samb— When Dented. 

A creditor of the bankrupt, Who was plaintiff In a pending suit agalnst 
the bankrupt and his wife to set aside a conveyance of land to the latter, 
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proTed his debt in tlie bankruptcy proceedings as an unsecured claim, but 
afterwards applied for leave to amend his proof by settlng up liis claim 
to an équitable lien on the real estate In controversy under a notice of 
lis pendens in said suit, alleging, as a reason for the application, that he 
might be prejudiced in his pending suit by a contention that he had 
waived such lien by proving his debt in bankruptcy as unsecured. Beld, 
that the application should be denied. 

In Bankruptcy. 

Henry D. Hotchkiss, for the motion. 

George W. McElroy and John J. Beattie, opposed. 

BROWN, District Judge. This is a motion in behalf of James 
McCormick, one of the creditors of the bankrupt, to amend his proof 
of claim heretofore ûled, by adding thereto a statement of a security 
in the nature of a claim to an équitable lien upon certain real estate 
under a notice of lis pendens in a suit pending against the bauli- 
rupt and his wife prior to the adjudication in bankruptcy, no men- 
tion of which was made in the proof of claim filed. The reason as- 
signed for asking leave to amend is, in order that the complainant 
in that suit may not be embarrassed in its prosecution by the con- 
tention that the complainant had waived his lien by the flling of 
his claim in bankruptcy , as a whollv imseeured claim. Stewart v. 
Isidor, o Abb. Prac. (N. S.) 68; In re Javcox, 8 N. B. R. 241, Fed. 
Cas. No. 7,242. 

There is no doubt of the power of the court to allow the amend- 
ment asked for; but in the administration of the bankruptcy law, 
its fundamental principle of equal distribution among creditors, 
seems to me to forbid the exercise of this discretionary power in 
the interest of one créditer to the préjudice of others, where there 
is no perfected lien or established security in the creditors favor. 
but only a contingent and inchoate lien in the effort to secure a préf- 
érence by litigation. See In re Lesser (C. C. A.) 99 Ped. 913. The 
equities of the gênerai creditors througli the trustée should be pre- 
ferred. 

Tf the omission of the créditer to disclose the existence of his suit 
and the lien claimed thereby, would hâve the effect of disabling him 
from obtaining a judgment for his own beneiit alone, the court 
should not aid the créditer in securing a préférence by granting 
the présent application. If there was fraud as respects creditors in 
the transaction by which the real estate in question was vested in 
the name of the bankrupt's wife, the beneiit of that transaction, 
under the System of the bankruptcy law, ought to inure to the trus- 
tée in bankruptcy for the benefit of ail creditors alike; and the 
trustée is authorized to maintain that suit in behalf of ail the cred- 
itors in the same manner that any judgment créditer might main- 
tain it for his own interest. On this ground the amendment asked 
for should, I think, be denied. See In re Wiener, 14 N. B. R. 210, 
Fed. Cas. No. 17,620. 
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In re BBAUOHAMP et al. 

piptriet Court, D. Maryland. Aprll 9, 1900.) 

No. 348; 

1. BANKnupTCY— Exemptions— FoiiLowiNG State Dectsions. 

On the question of the right of the Individual members of a bankrupt 
flrm to hâve set apart to them, out of the partnership assets, the ex- 
emptions allowed by the law of the state, the court of bankruptcy will 
follow the rule established by the décisions of the hlghest court of the 
State, if any such hâve been rendered. 

3. Samb— Partnership Assets. 

In the absence Of any décision of the state courts âlloWlng partners to 
claim exenaptlons out of the flrm property, held, that in case of the banii- 
ruptcy of a partnership, where tjiere Is partnership property, but no in- 
dividval assets, the members of thé flrm are not entitlèd to hâve any 
portion of the flrm property set apart to them as their Indlvidual exemp- 
tions, unless thefe should remala a surplus of Buch property after the pay- 
ment of ail flrm debts. 

In Bankruptcy. 

Daniel Greenbaum and Milton D. Greenbaum, for trustée in bank- 
ruptcy. 
William A. Wheatley, for bankrupts, 

MOEEIS, District Judge. The facts in tMs case, briefly stated, 
are thèse: Henry 0. Beauchamp and Elizabeth Lippincott, as in- 
dividuals and as partners trading as Beauchamp & Cô., were adju- 
dicate4 bankrupts on February 3, 1900, upon their voluhtary péti- 
tion. The schedules flled with their pétition show partnership as- 
sets and liabUities, but no individual assets; but the bankrupts, 
in their pétition, claim the exemption provided by the Code of Pub- 
lic General Laws of Marj'lahd (article 83, § 8), out of the proceeds 
of sale of said partnership assets. Milton D. Greenbaum, the trus- 
tée, converted the estate into cash, a,hd thereupon mored the court 
to rule that said bankrupts were not entitled to any exemption out 
of the partnership assets in his hands. , 

Article 83^ § 8, of thé Code of Public General Laws of Maryland, 
which is the act of 1861, p, 7, § 1, protides that "one hundred dol- 
lars worth of property of each défendant therein shall be exempt 
from exécution * * 'in any civil proceeding whatever"; and 
it is upon the language of this act that the attorney for the bank- 
rupts relies. Though statufes allowihg exemptions are liberally 
cpnstrued, the spirit of the act should goyern; and I çannot, in the 
absence of an express décision by the court of appeals of Maryland 
construing the Maryland exemption law, extend its meaning to in- 
clude partners. If the court of appeals df Marylaiid had decided 
that partners were entitled to their exemptions put of partnership 
property, it would be the, rule of décision to be foUowed by this 
court; but in the absence of such décision the question must be de- 
termined upon précèdent, principle, and weight of àùthority. Part- 
nership property is a trust fund for the payment of partnership 
creditors, and the interest of the partners is an interest in the sur- 
plus only. The unquestioned weight of authority supports this 
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proposition. Tiie partnership is dissolved immediately upon adjudi- 
cation, and the individual members and their individual creditors 
hâve no claim iintil partnership dëbts are paid. In re Sauthoff, 16 
N. B. R. 181, Fed. Cas. No. 12,380; In re Huglies, IG N. B. R. 4(M, Fed. 
Cas. No. 6,812; In re Croft, 17 N. B. R. 324, Fed. Cas. No. 3,404; In 
re Stewart, 13 N. B. R. 295, Fed. Cas. No. 13,420 ; In re Corbett, 5 
Sawy. 206, Fed. Cas. No. 3,220; In re Hafer, 1 N. B. R. 547, Fed. Cas. 
No. 5,896; In re Handlin, 12 N. B. R. 49, Fed. Cas. No. 6,018; In re 
Tonne, 13 N. B. R. 170, Fed. Cas. No. 14,095; In re Blodgett, 10 N. B. 
R. 145, Fed. Cas. No. 1,555; In re Boothroyd, 14 N. B. R. 223, Fed. 
Cas. No. 1,652; In re Jackson, 2 N. B. R. 508, Fed. Cas. No. 7,127; In 
re Smith, 2 Hughes, 307, Fed. Cas. No. 12,979; In re Melvin, 17 N. B. 
R. 543, Fed. Cas. No. 9,406; In re Lentz, 2 Nat. Bankr. N. 190, 97 Fed. 
486; Gilmore v. Land Co., Fed. Cas. No. 5,448; Lyndon v. Gorham, 
Fed. Cas. No. 8,640. In Re Priée, 6 N. B. R. 400, Fed. Cas. No. 11,410, 
Judge Giles, construing a lilie provision of the bankrupt act of 1867 
with référence to the Maryland act of 1861, c. 7, § 1, decided that 
an exemption cannot be allowed to an individual partner out of the 
partnership estate, as such exemption can only be allowed in case 
there is a surplus after paying partnership creditors. As this déci- 
sion was rendered by my predecessor in this district, construing the 
sanie provision of the Maryland statute law now in force, I shall 
follow his décision, strengthened as it is by such decided weight of 
authority. It results that the exemption claimed out of the part- 
nership assets in the hands of the trustée by the individuals com- 
posing the firm cannot be allowed, except out of any surplus that 
inay remain after paying partnership creditors in full, and it is so 
ordered. 



In re KINDT. 
(District Court, S. D. lowa, B. D. May 1, 1000.) 

1. Bankroi'toy— Peefeiîekces— Sai.k op Prot-erty. 

The title of one wlio purchases property from an embarrassed debtor 
cannot be impeaclied by the latter's trustée in banlîrnptcy, subsequently 
appointe^, on the groimd that the purchase was made for the purpose 
of enabling the debtor to pay some of his creditors in préférence io others, 
in fraud of the bania-uptcy law, the proceeds having bt-en so used, when 
the sale and the payments to creditors occurred more than four months 
before the filing of the pétition in bankruptcy. 

3. Samk— Fkaudulent Conveyasces. 

One of two partners, for an adéquate considération in cash, purchased 
from the other the latter's interest in certain property which had been 
bought with receipts of the business, and was used in connection there- 
with, and a release from the con tract of partnership. The vendor re- 
mained in the active conduct of the business, but on a salary, and rotained 
the possession and use of the property. no bill of sale being recorded nor 
other notice given of the change of title. More than four months there- 
after the vendor was adjudged bankrupt. Eeld, that the purchaser's title 
was good as against the trustée In bankruptcy, and he was entitled to re- 
cover possession of the property. 

In Bankruptcy. On review of décision of référée in bankruptcy 
with respect to claim of F. W. Chamberlain, intervener. 
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. Elj& Bush, for intervener. 
, isàac Petersbejfger, for trustée in bankruptcy. , 

j'SHIRAS, District Jucige. The property-in dispute in this matter 
cônslsts of a piano and other stage property used in connection witli 
the,theater in Davenport, lowa, and aiso some 500 feet of billboards 
used for advertising purposes. Tié intervener, F. W. Chamberlain, 
ÎS the lessee of the theater buiidihg, and he made an arrangement 
witii the bankrupt, Charles T. Kin^t, ,by which the latter had charge 
of the management of the theater ip question, the business being 
conducted in the name of Chamberlajin, Kindt & Co.; Kindt being 
pàid 50 per cent, of the net profits i'ésiljzed from running the theater, 
as compensation for his services. , Th,V piano and other property now 
in dispute wére purchased from the>gross receipts of the business, and 
wére used in connection therewitïi.^ Jôi March, 1899, Kindt was being 
pressed by creditors for paymeht çf i^ebts due them from him; and 
thereuppn Chamberlain bought Iiis 'iûterest in the property, and a 
releàse from thp èxisting contrafit, for the sum of |1,000, which 
aniount Kindt ]ised in paying oflfhis more pressing debts; it being 
also agreed between the parties tha|; Kindt was to continue the actual 
manageiment of the business aï Eiàtenport at a salary of $75 per 
month. There wàs no visible change made in the business in ques- 
tion, it continuiiig in the name of Chamberlain, Kindt & Co., nor was 
any bill, of sale or other évidence of the purchase made by Chamber- 
lain put upon record. On the 12th pf December, 1899, Kindt filed his 
pétition in bankrupticy, and in due season a trustée was appointed, 
who took possession of the piano and other property purchased in the 
llarch preceding iDy Chamberlain; and thereupon the latter inter- 
vened in the proceedings before the référée, and asked that the trustée 
be directed to deliver up the property to him. Upon the hearing 
the référée held that the trustée was entitled to hold the property, 
and dismissed the pétition of intervener, placing this ruling upon 
two grouuds, :to wit: That no bill of sale or évidence of change of 
title was placed on record, the possession of the property remaining 
unchanged; and, second, that the intervener cannot be held to be 
a bona fide purchaser of the property, because the effect of the sale to 
him was to ehable the bankrupt to effect a préférence of certain 
creditors over others. 

In the second of thèse conclusions, the view seems to be that the 
intervener could not assert a right and title to the property by him 
purchased from Kindt, because the purpose and effect of the sale were 
to euable Kindt to effect a préférence of certain creditors over others, 
în f raud of the bankrupt act. The évidence shows that the purchase 
was made by the intervener, and the money by him fumished to 
Kindt was paid by the latter to his creditors, fully nine months before 
Kindt flled his petitioti in bankruptcy; and therefore the payments 
liiiade to the creditors cannot be recovered back from them, because 
the pétition in bankruptcy was not flled within four months after the 
payments were made. If Kindt had transferred the property directly 
to the creditors in payment of their claims, the trustée could not now 
recover back the property from them, owing to the lapse of time, and 
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it would be a curious anomaly to hold that the intervener who bought 
and paid for the property bas not a title thereto, simply because the 
money realized therefrom was used in making payments to creditors, 
whick payments cannot be invalidated on the theory that they 
amounted to préférences. There is nothing in the évidence from 
vvhich it can be rightfully inferred that, in making the purchase of 
the property, it was expected that Kindt would become a banltrupt. 

The préférences upon which reliance is placed were created by the 
payment of the |1,000 received by Kindt to certain of his creditors, 
and, as the lapse of time has placed thèse payments beyond attack by 
the trustée on the ground that they were préférences, it must be 
equally true that it is not open to the trustée to question the title to 
the property bought by the intervener, on the theory that the inter- 
vener aided in making thèse preferential payments. It is not claimed 
that the intervener did not pay full value for the property, and there- 
fore there is no ground for holding that the sale to the intervener was 
invalid, unless it be upon the theory that the property was left in pos- 
session of the bankrupt without recording a bill of sale, or otherwise 
giving notice of the change of title. ïhe évidence shows beyond 
question that the property never was the sole property of the bank- 
rupt. He acquired an interest therein by reason of his association 
in business with the intervener under the name of Chamberlain, 
Kindt ;& Co. Even if it should be true that, against the creditors of 
Kindt, the sale of Kindt's interest is invalid, that would not transfer 
the property into the individual ownership of Kindt. 

So far as the control of this property is concerned, it must be held, 
if it is not the individual property of intervener, then it was the 
partnership property of Chamberlain, Kindt & Co., and therefore it 
could not pass into the possession of the trustée of Kindt except by 
consent of Chamberlain; it being expressly declared, in section 5 of 
the bankrupt act, that, in the event of one or more, but not ail, the 
partners being adjudged to be bankrujjt, the partnership property 
shall not be administerèd in bankruptcy. Neither does it seem to be 
a case for the application of the rule requiring a record of a bill of 
sale or other évidence of change of title, in cases wherein the posses- 
sion of the property is left in the hands of the vendor. If Chamber- 
lain, Kindt & Co. had sold the property to a third party, retaining 
possession, then the provisions of section 2906 of the Code of lowa 
might be invoked for the protection of the creditors of Chamberlain, 
Kindt & Co.; but I see no ground for holding that the creditors of 
Charles T. Kindt are entitled to the possession of the property, under 
the facts of this case. As already stated, the piano and other property 
were used in the theater building of which the intervener was the 
lessee, and the management of the business was under the name of 
Chamberlain, Kindt & Co. The property never was in the individual 
possession of Kindt, in such sensé that third parties would be justi- 
lied in dealing with him on the assumption that he was the owner of 
this property, and the case comes within the rule laid down by the 
suprême court of lowa in Thomas v. Hillhouse, 17 lowa, 67, Case v. 
Burrows, 54 lowa, 679, 7 N. W. 130, and Campbell v. Hamilton, 63 
lowa, 393, 19 N. W. 220, wherein it is held that the statute does not 
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require the recordjog ofa Mil of sale lf the property is in possession of 
a third party. Tàese ea«es recognized the rule to be that a change of 
poss^Sion, or the recor^ing of a Ml of sale in lieu therepf, is only 
necessary in cases wherein the absence thereof would jnstify third 
parties in assumittg that the preperty actually belonged to the 
vendor. The sitnation of the property in this case was net such, at 
any time, as to justify third parties in assuming that it belonged to 
the; bankrupt, but the situation was such as to charge third parties 
with notice of the fact that the intervener had an interest therein, 
and there is nothing shown in the évidence that justifies the finding 
that any person dealt with Kindt on the assumption thathe was the 
ownerof the property. The ruling of the référée is therefore reversed, 
and the record is returnefl to the référée, with instructions to enter 
an order directing the trustée to deliver up possession of the property 
to the intervener. 



In re DREBBBN. 
(District Court, A. D. Texas. April 13, 1900.) 

No. 170. 

Banebuptct— Attorney's Fue. 

Wheré the attorney of a voluntary bankrupt files his çlaitm for fées for 
professional services irendered to tliê bankrupt, but the référée is not 
satfsflied with the évidence Introduced by the attorney as to the amount 
■which should be allowed, he bas powet to suspend action on such claim 
for a reaaonable length o£ time, in order to procure the testimony of the 
banjsrupt in relation thereto; but if it is then impossiljle tO' secure such 
évidence, in conseqtience of tiie bânlirupt having left the jurisdiction, the 
réfères should décide the question upon such évidence as is béfore him. 

In Bankruptcy. On question certiûed by référée in bankruptcy. 
Israël Dreeben and John Church, for the bankrupt. 

MEEK, District Judge. Upon the application of Israël Dreeben, 
Esq., and John Church, Esq., who hâve presented a claim àgainst 
the bankrupt estate of Louis I. Dreeben, the following question is 
certifled by Eugène Marshall, Esq., référée in bankruptcy, for my 
opinion thereon: i 

"Whether I, as référée in bankruptcy, had the right to suspend the claim 
of said Israël Dreeben and John jOhurch for attorney'S fées untll the testimony 
o£ Louis I. Dreeben, the bgnkrupt, could be taken in relation to said claim?" 

Prom the record before me, it appears that Israël Dreeben and 
John Church were the attorneys for Louis I. Dreeben, the bankrupt. 
They prepared his pétition in voluntary bankruptcy and his schedules, 
and performed other services usual and necessary to be performed 
for a voluntary bankrupt who brings a fund into court with him for 
distribution among his creditors. The creditors in due course made 
application to the référée to require Louis I. Dreeben, the bankrupt, 
to be examined. The examination was ordered, and the bankrupt's 
testimony was taken, but he absconded and left the territorial juris- 
diction of the court before Ms testimony was written out and signed 
by him. Subsequently his attorneys presented their claim to the 
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référée for allowance. The référée, after taking thé testimony ot 
the attorneys in relation to the services they had performed for 
the banknipt, Avas not fully satisfled, and entered Ms order to the 
effect that the daim of thèse attorneys be suspended until the testi- 
mony of the bankrupt could be taken in relation thereto, and it is 
of this action of the référée that the attorneys complain. I am of 
the opinion that the référée, not being satisfled with the évidence 
introduced before him relative to the reasonableness of the claim 
of the attorney's fées, had the right to suspend action on said claim 
for a reasonable time in which to secure the testimony of the bank- 
rupt himself in relation thereto. In event, however, it should ap- 
pear that it is impossible to secure the testimony of the bankrupt 
upon the question, I think it would be the duty of the référée to 
pass upon the claim, in view of the évidence in relation to it which 
is now before him. Those who hâve claims are, by the terms of 
the bankruptcy act, limited to a spécifie time within which to prove 
them up, and it would not be fair to the claimants to withhold ac- 
tion on their claims until the time provided by statute in which 
claims can be proven np had fully expired. The référée is directed 
to proceed in accordance with the views herein expressed. The costs 
incurred by reason of the certification of this question to the judge 
for his review should be paid out of the funds belonging to the es- 
tate of the bankrupt. 



UNITED STATES T. MOKRIS EUROPEAN & AMERICAN EXP. CO., 

Limited. 

(Circuit Court of Appeals, Second Circuit. April 3, 1900.) 

No. 84. 

CusTOMs DuTTEs— -Classipicatioît— Statuart. 

Carved figures or statues in wood, made by a professional statuary 
or sculptor from designs made by another professional statuary or sculp- 
ter, stiown by fuU-sized drawings, in tlie maliing of whicli statues it was 
necessary to first model them in elay, and then take a plaster cast, from 
whicli tlie worlc in wood was done, are "statuary," entitled to free entry, 
under paragrapli 575 in the free list of the tariff act of 1894, and are not 
dutiable as manufactures of wood, under paragraph 181. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York (94 Fed. 643), reversing a dé- 
cision of the board of gênerai appraisers which aiBrmed a décision 
of the coUector of the port of New York touching the classification 
for duty of certain merchandise imported under the tarifl act of 1894. 

Henry C. Platt, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The articles in question are two 
carved or sculptured figures in oak wood, about 3J feet in height, 
representing adoring angels of conventional design, produced in 
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France, frpin- djfftwings, exeçuifed ,in this country. Thp coUectot as- 
sessed tIieiï],',for ,^p.ty nndjev pâra^âpli 181, which reads: 

'^House or ca,!i:flji»et; furniturejflf -^o^ wholly,or partly flnished, manufac- 
tures of wood ox of whlch wp<;)d fs thé componènt materJal of chlef value, not 
speçiaUy provldédit>r In thls act, tweaty-flye per centum ad valorem." 

The importer protested, cjaiming that its importation came within 

the provisions ofparagraph 575!; 

"Paintings lu oil; or water cojors, original drawings and sketches, and 
ajtists' proofs of etchings and engravings, and statuary not otherwise provided 
ïbr in this act, tint tbe term 'statuary* as herein used, shall be understood to 
include only profesSional productioils; whether round ôr in relief, in marble, 
stone, alabaster, wood or metàl, of a àtatuary or sculptor," etc. 

, The extremely meager record inthis cause, read in connection with 
th.e décisions of the suprême court, seems to make but one con- 
clusion possible. Unconfrafïicted testimony shows that, in order to 
make thèse statues from the design shown in the full-sized drawings 
which were sent over, aclay model has first to be made; then the 
clay model is transferred'into plaster, so that it will be permanent; and 
then, froîn the plaster, the actual finished work in wood is carried on. 
We know of no reason for holdijag that the embodying of a concep- 
tion in the clay model is not the ''professional production" of a statu- 
ary or sculptor. Oertainly tljere is no testimony warranting such 
holding. And it is undisputed that the completed statue remains 
the artist's production, although nearly ail the work of removing the 
superfluous material of the original block be done by others under his 
direction. It might be cojitended that a completed statue could 
fairly be regarded as the professional product of the statuary or 
sculptor only when the design which it embodied was his own concep- 
tion. We should be inclined to that conclusion were it not for the 
fact that the suprême court in Tatton v. Viti, 108 U. S. 312, 2 Sup. 
et. 687, 27 L. Ed. 737, held that there was nothing in the acts of con- 
gress to limit the professional productions of a statuarv or sculptor 
to those executed by him from models of his own création, and that 
it is sufficient if the original is the work of another artist. Merritt 
V. Tiffany, 132 U. S. 167, 10 Sup, Ct. 52, 33 L. Ed. 299. The déclara- 
tion of "thé eCuIptor annexed to the invoice and sworn to before the 
consular agent States that the articles in controversy were executed 
by him, and were "professional productions" of his, and that he is "a 
sculptor or statuary by profession''; but, in addition. to this déclara- 
tion, which by itself would, perhaps, be entitled to little weight, there 
isthe evideûice of a witnçss e^amined before the board who testifled 
that L. Marquis, the statuary in question, is a "well-known man in 
Fî'ànce, * * * a most prominent sculptor"; that "he exhibits at 
the varions exhibitions, and in the spring of 1897 was represented 
at tte Paris Salon." This is uncontradicted. The same witness, 
who conceived the original design, and represented it iû thé full-sized 
drawing wh^ch was sent to Marquis, testifled that he himself was 
an architect, and sculptor, and painter, having been engaged in those 
professions for seventeen years; that he has been président of the Art 
Students' League for two years, vice président of the Architectural 
Xeague for three years, and, at the time h© testifled, second vice presi- 



m'cAETY V. UNITE1> STATBS. 113 

dent of the Sculptoi-s' Society. In the absence of anythîng to contra- 
dict this testimony, we cannot disregard it, and see no reason for re- 
jecting the conclusion that the conception or design was the work of 
one "statuary or sculpter," and the embodying of that conception 
or design in the clay, plaster, and wood the work of another, and so 
Avithin the décisions cited above. The board of gênerai appraisers 
found that thèse articles "are not the professional production of a 
statuary or sculpter who conceived the designs." That is so, but, 
under the décisions above cited, the circumstance that he did not 
"conceive the design" is immaterial. The board further flnds that 
they "are mechanical productions executed by artisans and by me- 
chanical means." We hâve searched the record in vain for a scintilla 
of évidence to sustain this ûnding. There is some gênerai testimony 
introduced' from another proceeding where certain busts, single 
figures, and groups in marble, alabaster, and bronze representing 
familiar subjects already embodied in marble, snch as the Venus of 
Milo and the Cupid and Psyché of Canova, were under considération ; 
but that testimony does not meet this case, where one "statuary or 
sculpter" conceives the design and represents it on paper, and anoth- 
er "statuary or sculpter" embodies such conception in the clay model, 
and eventually in wood. The process may in fact be mechanical, but 
we cannot flnd it so without some proof. The décision of the circuit 
court is affirmed. 



McCARTY Y. UNITED STATBS, 

(Circuit Court of Appeals, Bighth Circuit. March 19, 1900.) 

No. 1,280. 

1. Ceiminal Law— Review on Appeal. 

Wlien tlie évidence and instructions are not brought into the record by 
a proper bill of exceptions on appeal in a criminal case, the presumption 
Is that the évidence supported the charge, and warranted the verdict, 
and that the charge of the court was correct. 

2. InDICTMBNT — AVBRMKNT OF InTENT. 

In an indictment for violation of the law against counterfeiting, s gên- 
erai averment tliat tlie défendant did the acts charged "with intent to 
defraud" is sufliclent, the pleader in a case where intent is the essence 
of the crime not heing required to iset out the facts going to prove such 
Intent, or the particular means by which the intent was to be effected. 

In Error to the District Court of the United States for the Dis- 
trict of Nebraska. 

Jolm McCarty, the plaintiff in error, was ihdicted jointly with one John 
Brown, for passing counterfeit silver half dollars and dollars, and for having 
in his possession, with intent to pass, counterfeit silver dollars and nickels, 
and for having in his possession molds for eoining counterfeit silver dollars. 
He was tried, and found guilty on six counts, and sentenced to pay a fine of 
$100, and to be Imprisoned in the penitentiary for five years, and thereupon 
sued out this writ of error. 

John O. Yeiser and C. L. Hover, for plaintiff in error. 
W. S. Summers and S. E. Eush, for the United States. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 
101 F.— 8 
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GALD^EIifcy Circuit Judge, fitter stating the case 'as' above, de- 
livered the opiifion of tlié court. " 

Tbere is lio'Wll of exceptioûS in this case. The évidence and in- 
structions are, thefefore, net before us for considération. When tlie 
évidence and instructions are not brought before us by a proper bill 
of exceptions, the presumption îs tbat the évidence supported the 
charge and wari-anted' the verdîét, and that the court charged the 
law. The assighments of error on which chief reliance is placed, 
and Which are most discussed in the brief, are founded on what it is 
alleged the évidence either did or did not prové; but upon this rec- 
ord the only question we are at iiberty to consider is the sufflciency 
of thé indictmenit: We hâve examined very carefully the several 
counts bf the indictment on which the défendant was convicted, and 
flnd they conform to the requirements Of the statutes on which they 
are based (Act Jan. 16, 1877 [19 Stat. 223, c. 24] § 1, and Act Feb. 
10, 1891 [26 Stat. 742, c. 127] § 1), and to the standard fonns found 
iii the apprOved précédents forsuch indictments, and which hâve 
long been -used and ap^roved by^ ail the courts. The objections to 
the suflBciency of the iûdictment upon its face are few, and not of a 
serions character. It is objected that the averment that the défend- 
ant did the acts complained of vrith "intent to defraud" is "too gên- 
erai for toleration, and bnly amounts to pleading a conclusion." 
The pleader is never required in this class of cases toi set out the évi- 
dence or facts going to prove the intent to defraud, or the particular 
means by which the party named in the indictment was to be de- 
frauded. It is never done, and' in most cases would be impractical. 
In the case pf U. S. v. TJlrici, 3 Dill. 532, 535, Fed. Cas. No. 16,594, 
this sanié objection was made to the indictment which charged the 
act was done "with intent to defraud the United States," and Mr. 
Justice Miller, in answering the objection, said: 

"It Is contended that there should be some statement of the évidence of this 
intent, — that some one or more of the facts which manif est this intent should 
be set eut In the indictment; but I suggrested to counsel at the time that, if he 
could show where it was necessary to deseribe more than what the party in- 
tended to do, in a case where intent was the essence of the crime, then this 
might not be considered a suffloient charge, but I apprehend that no suCh in- 
stance can be produced. * • * But It is said that you must show how he 
was golng to dp it Now, an intept is, of ten very hard to prove, but when you 
show that It is essential to a civil or çrïminal proceeding you can demonstrate 
it in a thousand ways. Ail human' actions are the external évidence of Intent. 
The conduct of a man, in its thousand varions forms, goes to discover his 
inner thoughts; and to say that the indictment should allège thèse with par- 
ticularity would be very difficult for the pleader. Are we to set ail the facts 
out? If not, where is the limit to be flxed? The objections, therefore, to this 
count are overruled, and it is beld tp be good." 

Dr. Wharton, in hi^ valuable vi'ork on Criminal Law, says: 

"The means of efiCeeting the criminal intent, or the circumstances evlacive 
ttf the design with which the act was done are considered to be matter» of 
évidence to the jury to demonstrate the intent, and not necessary to be incor- 
pora ted in an indictment." 1 Whart Or. Law, § 292. 

Certain of the counts on which the défendant wàs convicted char- 
ged that he did the acts complained of with intent to defraud a 
named pterson "and divers other përsons to the grand jurors un- 
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known." It is said there was no évidence to support this allégation, 
and that it is, besides, bad for uncertainty; but, as we hâve before 
said, tbe presumption upon the state of tbis record is that there was 
évidence to support the avéraient; and, where it is neeessary to al- 
lège an intent to defraud some one, it is sufficient, when tbe fact is 
so, to allège an intent to defraud "divers persons to the grand jurors 
unknown." 

The contention is made, but probably not very seriously, that the 
count charging the défendant with having in his possession molds 
for coining counterfeit silver dollars is bad because it spells "mold" 
"mould," when the statute creating the offense spells it "mold." It 
is the same word, and has the same meaning, whether spelled "mold" 
or "mould." In the Century Dietionary it is said: 

"The proper spelling Is 'mold,' like 'gold' (whieh is exactly parallel pho- 
netlcally), but 'mould' has long been in use. and is still commonly preferred 
in Great Britaln." 

The judgment of the district court is afBrmed, 
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Pistrlct Court, N. D. California. April 12, 1900.) 

No. 12,050. 

Pbocekdinq for Depoktation of Chinaman— Powebs of Commissionbb — 

CANCELLATION dp OBRTIPrCATE. 

In a proceeding for the déportation of a Ohinese person arrested as being 
ïmlawfuJIy In the United States, the commissioner has no jur;»Jictlon 
to cancel a certlficate of résidence issued to the défendant under the pro- 
visions of Act Nov. 3, 1893 (28 Stat. 7), and regular on its face, on the 
ground that it was procured by fraud; and, having found that défendant 
is possessed of such certitieate, an order by the commissioner for his 
déportation is void, imless it is further found that défendant has, since the 
Issuance of sueh certifleate, forfeited his right to remain in the United 
States by departing therefrom without procuring from the collecter a cer- 
tifleate entitling him to re-entry. 

This was a proceeding by writ of habeas corpus by See Ho How, a 
Chinese laborer detained under an order of a commissioner for his dé- 
portation. 

Bert Schlesinger, for petitioner. 
Marshall B. Woodworth, Asst. U. S. Atty. 

DE HAVEN, District Judge. See Ho How, a Chinese laborer, is 
before the court upon a writ of habeas corpus. It appears from the 
return to the writ that he is now in the custody of the United States 
marshal for this district, for the purpose of déportation to China, 
in exécution of an order or judgment of a United States commis- 
sioner. The judgment first recites that See Ho How was arrested 
and brought before the commissioner upon a verifled complaint, in 
which he was charged with having been found unlawfully in the 
United States, and then proceeds with the followiug récitals, show- 
ing the facts found by the conmiissioner, and his judgment thereon; 
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''Whereas, an éyàmlnation wa^ thereafter had by me of said See Ho How, 
alias Hoy Tim, upon thq sald charge, frppi which examination, and from the 
évidence adduced before nie, it appears to me that tlie said See Ho How, 
alias Hoy Tim, is, by race, eolor, language, and dress, a Ciiinese person, and a 
laborer by occupation; and, wliereas, the said See Ho How, alias Hoy ïim, 
bas offered in défense to said charge a certificate of résidence Issued by O. M. 
Welburn,j collecter of internai revenue, First district of Callfornia, per F. O. 
Josselyn, deputy, on April 17/18S4, under amendatory act of November 3, 1893, 
to See Ho How, and numbered 80,376; and whereas, from the said évidence 
adduced before Efie; It appears to me that iaid certificate of résidence was pro- 
cured to be issued by fraud a,nd misrepresentations, and by false testimony; 
and whereas, said See Ho How, alias Hoy ïim, has failed to establish by affirm- 
ative prôof.tomy satisf fiction, his lawful right to remain in the United States; 
and whereas,, said See Ho How, alias Hoy Tim, has not made it appear to me 
that he is à sùbject or citizen OÏ any oth'ercountry than China; and whereas, 
from the foregoing facts,I.ttnd:andad,Tudge said certificate of résidence to be 
invalid and; yoid and of no çffleçt, and said See Ho How to be unlawfuUy wlthin 
the United Stat.ep: Now, tlierefore, I oï'der that said certificate of résidence 
af oresald be canceled, ànd that See Ho How, alias Hoy Tim, be removed from 
the United States to China." 

It is apparent from thèse récitals that the commissioner found as 
a fact that the petitioner is in possession of a certificate of rési- 
dence issued to him by the proper officer, and the judgment of d^ 
portation is based solely apon the ûnding that such certificate was 
"procured to he issued by fraud and misrepresentation and by false 
testimony." In my opinion, the commissioner was without juris- 
diction to flnd or adjudge that the iSsuance of the certificate referred 
to was procurpij by frani^i. Section 1 of the amendatory aet of No- 
vember 3, 1^93, relating to the exclusion of Chinese (28 Stat. 7), made 
it the duty of ail Chinese laborers who were résidents of the United 
States en Majy 5, 1893, and then entjtled to remain in the United 
States, to î^pply withiii six flionths after the passage of that act to 
the collector of internai revenue of their respective districts for a 
certificate of résidence;' and it was further provided that any Chinese 
laborer fotiiîd in the Unite(^ States without such certificate of rési- 
dence aftèr,;the expiration of said six months should be deemed and 
adjudged to be unlawfully in the United States, and deported there- 
f rom, unlegs, when arrested and taken before a United States judge, 
.he should establish clearly to the satisfaction of such judge that 
lie was uriaWeto procuré such certificate by reason of accident, sick- 
ness, or other unavoidable cause, and further show by at least one 
crédible witness, other than Chinese, that he was a résident of the 
United States on May 5, 1892; and it was provided in section 2 that 
the certificate of résidence required by that act "shall contain the 
photograph of the applicànt, together with his name, local résidence, 
and occupation, and a copy of such certificate, with a duplicate of such 
photograph attached, shall be filed in the oflSce of the United States 
collecter of internai revenue of the district in whieh such Chinaman 
makes application." It is very clear that under this statute each col- 
lecter of internai f évertue was chargèd with the duty of ascertaining 
and determining whether the Chinese person applying to him for the 
certificate of résidence ptovîded for wâs entitled thereto, and I am 
entirely satisfied that; iitl''àny collatéral inquiry concerning the right 
of its holdet tô' remain' in the United "States, such certificate is con- 
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clusive évidence of the facts recited therein. The issuance of such 
a certiflcate is the solemn act of the government, of which a perma- 
nent record is made, and is intended to furnish évidence of the riglif 
of the holder to remain in the United States. The right whicli the 
certiflcate confers is a valuahle one, of wkich the holder can only be 
deprived hj the judgment of a court of equity, in a direct action 
brought by the United States for the purpose of annulling it, or in a 
proceeding for déportation, by proof that since its issuance the holder 
has forfeited his right to remain in the United States by departing 
therefrom witliout procuring from the eollector of customs of the dis- 
trict from which he departed a certiflcate entitling him to re-enter 
the United States, as provided in article 2 of the treaty of March 17, 
1894, between the United 'States and Cbina, and the régulations adopt- 
ed by the treasury department for the purpose of carrying ont the 
provisions of that article. As the commissioner did not bave jurisdic- 
tion to adjudge that petitioner's certiflcate was procured by fraud, his 
flnding in relation to such fraud, and so much of the judgment as 
directs the cancellation of the certiflcate, must be entirely disre- 
garded. The question then arises whether, in view of the other 
facts found, the judgment of déportation is valid, or whether it is 
in excess of the jurisdiction of the commissioner, and for that rea- 
son void. In the case of In re Bennett (D. C.) 84 Fed. 327, it is said: 
"In any case where it appears from the record that the court had no author- 
ity to render judgment against a défendant, such judgment is void; and where 
the record shows a second prosecution, trial, and conviction of an offense of 
which the défendant has once heen acquitted or convicted, such' judgment is 
void." 

And upon precisely the same principle the judgment of déporta- 
tion in this case must be held void, in the extrême sensé, because 
it appears upon the face of the judgment that the petitioner is in 
possession of an uncanceled certiflcate of résidence, which, in the 
absence of a flnding that he subsequently departed from the country, 
and thereby forfeited the right conferred by such certiflcate, en- 
titles him to remain in the United States. The commissioner having 
found facts which, under the law, show that petitioner has the right 
to remain in the United States, the judgment that he be deported is 
absolutely void, — as much so as would be a judgment of conviction 
upon a verdict of not guilty. The petitioner is discharged. 



NATIONAL STARCH MFG. CO. v. DURYEA et al. 
(Circuit Court of Appeals, Second Circuit. February 28, 1900.) 

No. 83. 

Tradb-Names— Unpair Compétition. 

One Duryea was for many years the président and a stocliholder in 
the Glen Cove Manufacturing Company, which made and sold starch in 
pacliages having thereon the name "Duiyea's Starch" in prominent letters, 
and also a picture of the manufacturing buildings, and tlie name of the 
Company. After the starch had been sold for many years, and had be- 
come identlfied with the Company, the Uitter sold its business, trade- 
marks, and good will to auother corporation, which coutinued the use 
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of the packa«e containiag the name and plcture, with îtsi own name as 
manufacturer; Puryea agreelng not to go Into the starchi business for fiye 
years. At the, expiration qf tïiis tlœe lie fumlshe4 capital to Uis sons, 
who formed à partnérshlp wltli others, and procured other starch to be 
màde for tàem, and sold It' as "Starch Prepared by Duryea & Co.," but 
uSêd striklngly différent labels I and packages. Their starch was In tact 
, prepared in aqcordance wlth; directions glven by thepi or Duryea, Sr., who 
sntaequently p^rchased the ajssets of the flrm, and continued the business. 
beiâ, that this was a proper ose by Duryea and hls sons of their own name, 
àîid could not be enjolned.i ' 

Appeal from the Circuit Court of the United States for the East- 
ern District of New York. . 

This is a cage of "unfair compétition" and was before this court 
upon an appeal from an order^çf the circuit court which denied a 
motion for an injunction pendente lite. The case proceeded to final 
hearing upon fpU proofs, anà tb^e bill was dismissed. From the de- 
cree of dismissal this appeal was taken. 

Francis Forbes, for appellant, 

H. Galbraith Ward, for appellees. 

Before WALLÂCE, LACOîtBE, and SHIPMAN, Circuit Judges. 

PER CUEIA,M. The cpunsel for the respective parties united in 
the request that this appeal should be heard by the court as now 
constituted, although the dîfifèrènt judges had passed upon the 
motion for an injunction pendente lite. The facts, as they ap- 
peared upon the motion papers, were stated in 25 C. C. A. 139, 79 
Ped. 651, and it is therefore not necessary to repeat them. The 
complainant is of the opinion that additional facts now appear in 
the record which will compel à decreè in its favor. There is now 
évidence that the défendant'» starch was vigorously pushed upon 
retail grocers by salesmen whom the purchasers formerly knew as 
salesmen of the complainant's product, and that grocers made rep- 
résentations, either by acts or Orally, to their customers, in regard 
to the origin of the new product, which indicated either careless 
ignorance or a willful disregard of the truth. Testimony is given 
by retail purchasers from the grocers that they were misled by the 
use of the name Duryea & Co. It appears that the written con- 
tract With the Sioux City Starch Company was one of purchase and 
sale, and was silent in regard to the rights of the défendant to su- 
pervise or to direct the manufacture oi the product. Hiram Dur- 
yea, during the progress of the suit, bought the partnership assets, 
and is now carrying on thé business nnder the name of Duryea & 
Co., and thèse facts are now, by consent, made part of the record. 
It will be observed, by référence to the statement of the facts in 25 
C. 0. A. 139, 79 Fed. 651, that Hiram Duryea had charge of the 
gênerai management of the sale of the Glen Cove Company's starch 
from about 1857 to 1890, ^hen its entire property was sold to the 
complainant, of which he becaniethe flrst président, having entered 
into an agreement with the new company that during the term of 

lAs to unfair compétition in trade, see note to Scheuer v. MuUer, 20 0. C. 
A. 165, and Lare v. Harper, 30 C. 0. A. 376. 
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flve years from April 12, 1890, he would not permit or suffer his 
name to be used or employed in carrying on the starch business in 
specifled states of this country; and that on Xovember 1, 1895, four 
of the défendants, including two sons of Hiram Duryea, entered 
into the business of selling starch under the name of Duryea & Co., 
with capital furnished by Hiram Duryea, and that the labels of the 
firm were strikingly différent from those of the Glen Cove starch. 
The right of Hiram Duryea to enter directly or indirectly into the 
starch business in November, 1895, and his right to permit his name 
to be used in the new enterprise, are admitted. That an incidental 
interférence with and injury to the business of the complainant, 
which had the exclusive right to the use of the well-known name or 
title "Duryea's Starch," would occur, — an injury which would be 
enhanced by the earnestness of compétition in the field which the 
complainant and its predecessors had labored to occupy. — and that 
an injury from honest compétition is not remediable by a court of 
equity, are also manifest. The point which is urged by the com- 
plainant is that the défendants use the name of Duryea, and hâve 
pressed the article which they sell upon the public by the use of 
that name, "unaccompanied with any précaution or indication" that 
the article was not the manufacture of the complainant, and thus 
that their silence is an artifice which misleads (Singer Mfg. Co. v. 
June Mfg. Co., 16.3 U. S. 169, 16 Sup. Ct. 1002, 4=1 L. Ed. 118); and 
that neither the original members of the flrm nor Hiram Duryea 
hâve taken pains to differentiatè their goods from those of the com- 
plainant. The complainant uses the familiar label, which con- 
tained a picture of the factory buildings at Glen Cove, with its 
name as the manufacturer of the starch in lieu of the name of its 
predecessor, and with the words "Duryea's Starch." The défend- 
ants' label is entirely dissimilar, but it contains the words, "Prepared 
by Duryea & Co." That they gladly welcomed the pecuniary ad- 
vantage from the right to use the name Duryea is truc, but that 
they presented it to the public as the Glen Cove starch is not true, 
and, while their label does not say as much as it might hâve said 
without détriment to themselves, and with the same injury to the 
complainant, yet we think that their starch is shown by the label 
not to be the manufacture of the complainant, as the successor of 
the Glen Cove Company, and not to be identifled with the former 
Glen Cove factories as the source of its manufacture. The state- 
ment that the starch is prepared by Duryea & Ce, whereas it is 
manufactured by the Sioux City Starch Company, is the most sig- 
niûcant indication of an attempt to deceive; but the évidence in 
this case, from letters which passed after the date of the contract 
with that company between the parties to it, contains stronger and 
more convincing proof than was presented on the motion for pre- 
liminary injunction thaï; the starch was actually being perfected by 
the improvements suggested or directed by the défendants, and 
that the manufacture was actually under their supervision. Ùpon 
the whole case, we are of opinion that the decree of the circuit court 
ehould be afflrmed, with costs. 
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iOUTTBB J!LECTRICAl4 & MANDFAQTURING CO. y. ANCpOJl ELEO 

.,,!,-;: , ,' _i,/'jrïlIC:ÇO. e<j»l, ' . ■; - ■ 

' ' ' (Circuit Court of Ap&eals, Second Circuit. Aprll 3, 1900.). 

PATESTS-t-InVENTIONS— ElEOTRICAL SWITCHBS. ,^ , 

5;iie Cutter patent, No. 437,667, fpr Improvements in electrical swltches, 
as to daims 4 and 5, Is vpld for lack of patentable Invention. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. . 

TMb cause cornes hère upon appeal from a decree of the circuit 
court, Southern district of New York, dismissing the bill. 97 Fed. 
804. 

John ï>, Croasdale, for appellant : 

E. P, JPayson, for appellee. 

Before WALLACE, LACOMBE, anà SHIPMAN, Circuit Judges. 

LAOdilBE, Circuit Judge. The suit is for infringement of Unit- 
ed States letters patent No. 437,667, September 30, 1890, to Hen- 
ry B. Cutter, as joint inventer with and assignée of Lucius T. 
Stanjej, for "improvements in electrical switches." The spécifica- 
tion States that the "main purpose ha,s been to produce a neat and 
ornamental switch méçhaiiism, which may be applied and used in 
any hoùse or room without disfigureûient, and which at the same 
time shall be complète and effective as a devise for making and 
breaking a heavy current; and our further object has been to im- 
prove the construction and mechanical détails of the switch mech- 
anism itself." It will nôt be necess^rj to quote from nor discuss 
such portioûs of the spécification aûd drawinigs as describe the al- 
leged improvements in the détails of the switch mechanism and the 
particUlar arrangement of mechanical parts which makes the device 
effective when the current is heavy. Such portions of the patent 
might be quitê material in connection with the prior history of the 
art, if the urst three daims were uhder discussion. But at the very 
outSet of the case, while taking its priina facie testimony, thé com- 
plainant, by its counsel, eipressly stâti^d t^at "it relies on the fourth 
and flfth clàims * * * as the claimS infringed by the défend- 
ants," and those two claims only havé.been relîed upon in argument 
ih this court. Thèse claims are as fôllows: 

"(4) In an electrlc switch, the combinatlon wlth a rocklng lever constltuting 
A part of thè bperatlve parts of a switch toechanism, of a face-plate for en- 
closing sald switch mechanism in a sultable réceptacle, and push-buttons 
passlng through sald face-place, and connected wlth opposite ends of sald 
rppking lever, .as set forth. (5) A sprlng-actuated electrlc switch, adapted to 
be inserted Ih a çecess In a 'vrall, and a plvoted Jever for opéra ting the same, 
In comblnatlon with a face-plate for covering sald recess and inclosing sald 
bWitch, and push-buttons pàsslng throùgh sâld ' face-plate and connected with 
the lever of the switch mechanism, whereby the switch may be set In action 
or opération to make or brea,k circuit by pus^ing one or the other of said but- 
tons." 

Electric switches spring-actuated and with rocking or pivoted 
levers had theretofore been inserted in suitable réceptacles, such as 
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a recess in a wall, and had been covered over witli face-plates, or 
their équivalents, and operated frora without the recess by a turning 
button or thumbpiece. Absolutely tlie only élément of novelty in 
thèse claims is the substitution for such turn-buttons of two push- 
buttons passing through the face-plate. The application of such a 
well-known device, which had long been employed in the common 
door loek, hardly called even for the skill of the particular art. The 
most ordinary mechanical expérience was suificient to substitute 
it for the turn-button as the means to rock the lever one way or the 
other. When confined within the limits of thèse two claims, the 
"improvement" of the patent is of the most trivial character, and 
wholly de^'oid of patentable invention. The decree is sustained, with 
costs. 



XHOMSON-HOTJSTON ELECTRIC 00. v. .TBPFRBY MFG. CO. 

(Circuit Court of Appeals, Sixtli Circuit. March 15, 1900.) 

No. 710. 

Patents— Priob Patent for Same Invention— Trolley Railways. 

ïhe Van Depoele patent, No. 495,443, for a traveling contact for electric 
railways, is rendered invalid by patent No. 424,605, previously issued to the 
same inventer for precisely the same devices, the only différence being 
that the earlier patent States an additional function to be performed by 
one of the éléments. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Frédéric H. Betts, for appellant. 

John E. Bennett and H. H. Bliss, for appellee. 

Before TAFT, LUETON, and DAY, Circuit Judges. 

TAFT, Circuit Judge. This is an appeal from a decree dismissing 
a bill to enjoin the infringement of claims 2, 4, 8, 12, and 16 of pat- 
ent No. 495,443, issued to Charles J. Van Depoele for improvements 
in suspended svvitches and traveling contacts for electric railways. 
The sole question in the case is whether the patent sued on is ren- 
dered invalid by patent No. 424,695, issued to the same inventor, 
for improvements in the same art. The question was stated by this 
court in Thomson-Houston Electric Co. v. Ohio Brass Co., 26 C. C. 
A. 107, 80 Fed. 712, but was not decided. We there said: 

"We come now to tlie question whether patent No. 495,443 is rendered void 
by the prier issue of patent No. 41^4, 695. This présents much more dithculty 
tlian tho question just disposed of. In this case, the drawings and spécifications 
of the two patents are substantially alilie, and show a car, a tracli, a post on 
top of tlie car, a swinginjf and hinged arm pivoted in the post witli a contact 
wheel ai its outer eud. A spring is sccured to the lower end of the swinging 
arm, and to tlie spring is attached a weight, which worlis in suitable vertical 
grooves down througli the roof to the front platform within reach of the 
driver. The spring and weight maintain the contact of the outer end of the 
swinging arm with the overhead eonductor. Switches in the overhead con- 
dnctor are niaintained immediately over the point in the tracli where track 
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switchesi ocçw. The troUeyipoBt and,8iTO are in suçh pDSltlwis and of sucb 
size that the point ot qontâfrt ot theonter enû of thç, arm and the ovei-ûead 
conductor lé bàck of thé ttont wlïeels Of the car. Thls la for the purpose of 
Imparting toi the trolley whefelas It entera the switch in the overhead conductor 
the direction already talieni hy the froat wheels of the car In entering the 
swltches npon the track. tEhe spring and welght working in vertical grooves 
are intended tp keepthé trolley arm in the vertical plane of the longitudinal 
conter of the, car, and thiis to'make Itâ contact wheel more certain to follow 
in the overhead switch the Ôirection of the car as It turns into a track switch. 
It is shown by the évidence that the Inventer flrst used In his comMnation a 
spring attached to the tap pf the c^to secure contact, and then a spring 
ftttached to the foot of tiie trolley post, and finally the spring and weight ar- 
rangement shçwn In the drawlngs' of the patents. The claims of the second 
tiatent In question are for the broad claims of a combination, in an electric 
^àilway, of a car, a track, and overhead conductor, a post and swinging binged 
arm on the car, and a tension spring for maintaining contact between the ann 
and the conductor; and the language of the spécifications shows that it was 
the intention of the inventor to make thls cover the generic invention. ïlie 
claims of the flrst patent that embrace the wiiole combination include the 
weight as part of the means for maintaining upward pressure of the arm 
against the conductor. There are five claims of the first patent tUat cover 
the whole combination, and include a spring or weight to perform the function 
of keeping the trolley arm in the center Une of the car. Now, this sauie spring 
and weight in the drawlngs discharge the, function of maintaining the upward 
pressure of the swinging arm. The contention of the counsel for the com- 
plainant Is, that the tirst ps^tçnt w^s a patent for the spécial and improved f orm 
of the Invention inciuding the spring and weight, with their upward pressure 
and centralizlng tendency, and that: the second patent, though using the same 
drawings and speciiicatlons, shows by the language of the latter and its claims 
that it was intended tOiCOver, and did cover, a combination with a spring 
without a weight in such a position that it need only discharge the function 
of maintaining the upward pressure of the arm without the centralizlng 
tendency, and that the modification of the; drawings and spécifications to show 
such a tension spring is only the work of a skilled mechanic. To the objec- 
tion that the last five claims of the earlier patent are èxaetly the same as the 
broad claims of the later patent, with the mère statement of a necessary 
centralizlng fonction of the same spring always présent in it, it is answered 
that the second patent was Intended to Cover springs that had no centralizlng 
tendency, and that the use of the function in describing the spring, tberefore, 
is a limitation of the claini showing It td be a spécial form of spring. It is 
argned, therefore, that as the claims of the first patent do not cover any of 
tho broad claims of the second patent, based on a simpler combination of 
parts than that shown in the drawings, the second patent may be held to be 
a separate generic invention, while the earlier patent is merely for improved 
forrûs of the same invention entitled to a separate patent, We think the case 
on thèse tvro patents much heàrer Miller v. Manufacturing Oo., 14 Sup. Ct. 310, 
88 L. Ed. 121, than the case on the two patents already considered, but we 
are unwilling, upon an appeal from a preliminary injunction heard upon alQda- 
vits, and without a fuU revlew of the art, and without a fuUer argument, and 
doser considération of the clalm and spécifications, to décide the question 
mooted. The questions are whether, in determining the separability of the in- 
ventions, we may consolt évidence dehors the record, and whether, In eonsider- 
Ing the gist of the second patent, we may supply such variations in the form 
of the combination shown in the drawings and spécifications suggested by mère 
mechanical skfil as wonld make it one not covered by the flrst patent, but a 
simpler and more generic form, and whether the claims of the second patent 
are iimlted to the devices actually shown by the words 'substantlàUy as de- 
scrlbed.' " 

Thèse questions are now presented on the merits and on plead- 
ings and proof. It seems clear to us, after careful considération, 
that the principles annouticed in Miller v. Manufacturing Co. re- 
quire us to hold that the patent hère in suit is void. The device» 
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«hown in the earlier and later patents are exactly the same. The 
spécifications are in every material respect the same. The com- 
bination claimed in the eighth claim in suit is generic (so called). 
It consists of a car, a conductor suspended above the line of travel 
of the car, an arm pivotally supportedon top of the car and pro- 
vided at its outer end with a contact engaging the underside of 
the Buspended conductor, and a tension spring at or near the inner 
end of the arm for maintaining said upward pressure contact, sub- 
stautially as described. The combination claimed in the thirty- 
third claim of the earlier patent is of an overhead conductor and 
a vehicle, an intermediate contact device, consisting of an upwardly 
pressed trailing arm having a ground contact wheel at its outer end, 
by which it is guided by the conductor, the said arm being free to 
swing laterally relatively to the vehicle, but tending to remain in 
its normal central position by means of a spring or weight. His 
two claims refer to exactly the same device. They describe the same 
éléments. The second dift'ers from the flrst only in describing a 
function of the device not referred to in the flrst. It is true that one 
might, perhaps, modify the device so that the normal centralizing 
tendency of the spring or weight would be absent, but no such 
change is suggested in the spécifications. The arrangement of the 
spring and weight in the device in such a way as to produce the 
normal centralizing effect is not shown as an improvement on a 
simpler form. It is présent in the only patented device as disclosed 
by the spécifications in both patents. The device patented in the 
first patent is the same as that in the second. The same éléments 
are claimed in combination in the flrst as the second. A différence 
in statement of their functions cannot and does not make them dif- 
férent claims or différent combinations. The court of appeals of 
the Second circuit has reached the same conclusion in the case of 
Thomson-Houston Electric Oo. v. Hoosick Ry. Co., 27 C. 0. A. 419, 
82 Fed. 4G1. The decree of the circmt court is afiirmed. 



CAMPBEIX et al. v. SÏRAT1T)N et al. 

SAME V. HOUTAIN. 

(Circuit Court, E. D. New York. April 13, 1900.) 

PaTBÎITS— InTRINOEMENT— CiGAK-TlP CUTTEKS. 

Tlie Campbell patent, No. 533,207, for a cigar-tjp cutter, discloses Inven- 
tion, and is valid. Claim 4 also held infrmged by a cutter made under 
the BruuhofC and Lelimann patent. No. 567,277. 

In Equity. Suits for infringement of patents. On final hearing. 

Clifton V. Edwards, Esq., for complainants. 

C. W. Miles and Seymour, Seymour & Harmon, for défendants. 

THOMAS, District Judge. The above actions involve the validity 
and infringement of claims 1, 4, and 5 of letters patent No. 533,207, 
and clamis 1 to 5, inclusive, of letters patent No. 533,208, issued to 



124 ICfe'PBDEfeAL Kfei'bRTÉÏl. 

William Hï Oamplbell, Jânuarj 29, 1.895, and noW bwfied by the 
complainànt^. Letters ^mtënt' îfo. 533,207 relate to "àntomatic ci- 
gar-tip cattefs of the clâss in which a releàser is operàted by tbe in- 
sertion of a cig;ar in a tip bole to diseng^ge stops and free a spring- 
driven rotary bliade."Tbè spécification states: 

"A cutter 6( this class Is Shown In my application tor letters patent flled 
J«ne 16, 1894, Sériai No. 514,729, in wUch èutter a depressible frame bas a 
«jtting blade, a releaser flxed to tlie frame opposite to the tip hole, and a stop 
fixed to the frame, engaglngB flxed stop carried by the casing, and disengaged 
when the frame is moved In-jvardly by pressure ,of a cigar on the releaser. 
My présent InTéntlon aims' to" provide an iniproved cutter of the class having 
à Totating cutter frame, to the 6nd that such cutters may be rendered more 
^ectire In opération and convenlent of construction. To thls end I construct 
yie rotary cutter frame with a nose or stpp carried by the frame, and engaging 
à stop carried, by the casing, and wlth a releaser bar carried by and movable 
réîatively to thé rotary frame ïor disengaging said stops; and I provide certain 
détail Improyékients which wAI bé herelnafter fuUy set forth." 

Sériai ]!ÏoJ 514,729 refers to letters patent No. 533,208. In the 
device covered by that patent the stop on the side of the revolving 
frame engagée a stop on the ihner side of the casing while the ma- 
chine awaits use. When a cigar is pressed through the tip hole in 
the casing, the Svhole frame is prèssed downward, thus. disengaging 
the stop, and the frame revolres, càrrying the cutter with sufiicient 
force, dérîVedfrom a sprîipg, to eut the end of the cigar. It is not 
riécèssary ïç» détermine thé validity of this patent ÇSo. 533,208), in- 
asmuch as the machine used by the défendants is essentially différ- 
ent in the Ç<)nibination pf parts and in their opération, ^nd does not 
infringél l'iièrefore attention may be devoted entirçîy to letters 
patent iSQ. 5^,207, from. ^bich thç quotation above was taken. The 
claiins àlieged to be infrjnged are as foHows: 

"(1) In a eigar-tlp cutter, ^casing havlng a tip hole, a rotary cutter In sald 
casing movlng pastsàld hole,. a rotary fraine carrying sald rotary cutter, means 
for driving' sald frame, a flxed stop cairried by said casing, a stop engaging 
said flxed stop éarrled by and. movable relatively to sald rotattng frame, and a 
bar carried by and movable relatively to said rotatlng frame, opposite said 
tip hole, connected to sald movable stop, and moved by tbe insertion of a 
cigar in sald hole, and, when moved, movliig said movable stop free from said 
fixed stop, ail combined and arranged substantially as and for the purpose set 
forth." 

"(4) In a clgar-tlp cutter, a casing havlng a tip hole, a rotary cutter moving 
past sald hole, and means forrotatlng the rotary cutter, In comblnation with a 
stationary stop on sald casing, and a movable latch carried by sald cutter, mov- 
ing substantially radlally thereof, engaging 'eald stop to prevent rotation of the 
rotary cutter, and moved out of engagement with said stop when a cigar la in- 
serted In said hole, whereby the cutter Is then permltted to rotate, and eut the 
dgar. 

"(5) In a elgar-tip cutter, a rotary frame, F, a cutter blade carried thereby, 
a latch bar. M, carried by said frame, and projectlng exteriorly thereof, said 
frame havlng a slot, O, through which sald latch bar projects, a stop, N, flxed 
to the casing and engaged by the projectlng end of said latch, and a sprlng 
pressing said latch Into position for engagement with said stop." 

Thèse claims are for a combination of parts, each in itself old, but 
differing from every previously known device for cutting cigar tips 
at least in this:, that the stop, -which engages a flxed stop on the 
casing, is carried by and is movable relatively to a rotary frame. 
Such movable stop is at the end of "a bar carried by and movable 
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relatively to said rotating frame." The end of the cigar is passed 
through a hole in the casing, and is pressed upon a bar, which is 
carried across a rotating frame, so as to depress the same and dis- 
engage it from the fixed stop on the casing. In no previous device 
for cutting the tips of cigars is this depressible latch foiind carried 
on a movable wheel or frame, and the évidence shows that the im- 
provement in the art in this respect is attributable to Campbell. 
The défendants employ a n3achine which is claimed to be constructed 
under and in accordance with letters patent No. 5(57,277, granted to 
Charles Lehmann and Edward Brunholï, September 8, 1896. This 
machine, like that of the complainants, has a casing with tip hole, 
a rotary frame carrying a rotary cutter, a spring power for driving 
the machinery, two stops on the casing, instead of one, as described 
in the complainants' machine, and two stops on the rotary frame or 
wheel movable relatively thereto. Mr. BrunhofE, one of the patentées 
of the défendants' machine, gave the following évidence on his direct 
examination : 

"Q. 24. Please compare the Campbell cutter as disclosed in patent No. 53-3,- 
207, and 'complainants' exliibits, model of complainants' patent, with the 
défendante' cutter, as embodied in complainants' model, défendants' cigar cut- 
ter,' and patent No. 567,277, granted to Brunhoffi & Lehmann, September 8, 
'06? A. ïhej' are similar in having the conventional spring and spring 
shaft, geariug, cutters, and meaus for operating the same. On the Campbell 
manufacture patent, 533,207, I find the knives fastened on two dislvS forming a 
spool, and on one side in one of the disks a long latch bar is hiuged on a pivot 
and carried clear across Ihe spool, or you might call it rotating cutter frame, 
and engaging upon the other side in a recess. ïhis recess is there to allow this 
latch to be depressed. There is a projection to this latch, called a 'nose,' which 
engaged a flxed stop rigidly to the outer casing of the machine, substantially 
as specified in the description of their patent. In our cutter and patent — for 
one conforms to the other — we hâve a knife block instead of sucli a spool, 
which is entirely solid, excepting for a hole being drilled radially through this 
knife block; and in this hole we set a boss resting upon a spring. This boss 
has ears or lugs projeeting from it, and through tlîe sides of our knife block, 
so as to engage on either side with rigid stops fastening on the cover plate, 
through which the cigar is inserted. This knife block and knife acting like 
a dog in cutting off the cigar with its boss for releasing are substantially the 
features of our cigar cutter, which we hâve manufactured right along, and 
patented,— No. 5G7,277." 

So that it seems that in one case the cigar presses upon a bar car- 
ried by a revolving frame, thus disengaging the latch, and allowing 
the frame to revolve, and so carrying the knife as to perform the 
desired office, while in the other case the cigar rests upon a boss or 
stud, which is sunk into the solid power wheel, and thereby the boss 
is disengaged from a stop on the casing, and the solid wheel re- 
volves. Notvvithstanding the différences in the mechanisms as above 
described by Brunhofï, the défendants hâve involved in their ma- 
chine the essential éléments of the complainants' combination. The 
function performed by each part is the same, and the resuit of the 
combined parts is the same, and, if the complainants' device shows 
invention, there is apparent infringement. The défendants lay stress 
upon the ears or lugs projeeting from the boss as ditïerentiating their 
combination, but it is understood that such lugs are simply to rein- 
force and strengthen the stops. 
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It is urged that the complainants' taiachine is not patentable; be- 
cause it is withottt ùtility, so far as tMe movable latch is concerned, 
in that it simpljyt Changes the latch from the casing to the frame. 
But the locatîoîl of the latch on the wheel appeared so important 
and useful to th^ô défendants as to cause them to change from tlieif 
first device, wheïe thë' latch was on the casing, to the machine now 
ikéà. by them, wiiere the latch is carried on the wheel, as described. 
tJnless there was some utility and decided advantage in such change, 
either in decreased expense, compactness, or facility of opération, 
ivhy did the défendants make it? This change of itself shows utility 
in the estimation of the défendants, and the court may adopt their 
judgment. While the cOmpIainants' rights under their letters are 
narrow, yet the défendants' machine, changed in form, contains its 
essential éléments, with nothing added which materially changes 
the mode or method of opération, and at least infringes claim 4 of 
letters patent No. 533,207y The complainants' device shows sufti- 
cient improvement in the art to amount to invention, and they should 
hâve a decree for an injunction and accounting, with costs. 



WALES V. WATERBURT MFa. CO. 
(Circuit Court of Appeals, Second Circuit Febniary 28, 1000.) 

No. 11. 

1. Patents— V*ltditt—Lbver Bdckt.es. 

The Wales patent, No. 172,527, for an Improvement In lever buckles, 
was not antlclpated, andls valid as to claims 1, 2, and 3. 

2. Samb—Infriisigbment— Profits RBCovEnABLB. 

An Inf ringer is liajjle for the entire profits made by the manufacture 
and saje pf an article containing the patented device, whéré it appears 
tliat, bat for the patentèd feature, the article would not hâve been salable. 

Cross Appeals from the Circuit Court of the United States for the 
District of Connecticut. 

Eoger Foster and Roger S. Baldwin, for complainant 
John K. Beach, for défendant. 

Before WALLACE, LAœMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. We agrée with the conclusions of the 
learned judge who decided the cause in the court below as to the 
validity of claims 1, 2, and 3 of the patent in suit, and -ieem it unneces- 
sary to add anything to his very satisfactory opinion. 87 Fed. 920. 
We are unable, however, to agréé with his conclusions ih respect to 
the amount of profits which the Complainant was entitled to recover. 

The patent is for an imprQved lever buckle, adapted for use upon 
varions articles of men's and women's wearing apparel. The buclde 
of claim 3, as appears from thé demand which it eventually supplied 
in the trade, is especially adapted to be the fastening device of a pencil 
holder, a métal case or framé shaped to receive a lead pencil, and 
pivoted upon the base of the buckle, and forming, with the buckle, a 
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pencil carrier to be worn on the edge of the watch or side pocket of 
the vest. ïhe pencil holder was devised by Mr. Wales, one of the 
patentées and the inventor of the buckle, who conceived that when 
it was attached to the buckle the intégral device would be attractive 
and convenient, and would especially command the favor of the 
stationers' trade. He introduced the buckle and pencil holder to the 
notice of the défendant, and made arrangements with the défendant 
to become the sole manufacturer. Probably because the pencil 
holder alone was useless, and derived its whole value by being at- 
tached to the buckle, and the intégral device could not be made or 
sold withont infringing the buckle patent, 3Ir. Wales did not patent 
the combination. The patent having been in the meantime assigned 
to the complainant, the wife of the inventor, in 1880 she made a 
license agreement with the défendant, by the terms of which she 
granted to the défendant the exclusive right of making and selling 
the buckle, and the défendant agreed to pay a royalty varying from 
10 to 23 cents a gross for the buclde alone (depending upon the sizes), 
and when sold with the pencil holder to pay a graded royalty amount- 
ing to f 2.03| per gross when the sale price should be |5.08. In the 
following year the complainant revoked this license, alleging non- 
compliance by the défendant with the license; but the défendant, not- 
withstanding, continued to make and sell the buckles and pencil hold- 
ers, and between that time and the date of the expiration of the pat- 
ent sold 9,361 gross of the combined article, realizing therefrom as 
net profits admittedly the sum of |22,887, and, accepting as correct 
the flndings of the master upon the accounting, a considerably larger 
sum. Upon the basis of the license the royalties upon thèse sales 
would amount to over |19,000. The court below awarded the com- 
plainant $4,483 for thèse profits, arriving at the amount by charging 
the défendant only with the différence between the cost of the buckles 
and the price they would hâve brought if they had been sold separate- 
ly from the pencil holders. It is manifest that the défendant would 
not hâve sold the 9,3G1 gross of pencil holders if it had not attached 
them to the patented buckle, or to some other buckle which would 
hâve satisfactorily supplied its place as an adjunct of the holder. 
The proofs indicate that other buckles, which were open to public 
use, could hâve been attached to the holders, but the organized de- 
vice would hâve been a clumsy and unattractive one, while the pat- 
ented buckle was peculiarly adapted for the purpose, and was the part 
which commended the organized device to purchasers. The master 
found that the patented buckle was "the best and only known buckle 
that could hâve sold pencil holders, and no part of the profits would 
hâve been made except for it." It is reasonable to suppose that the 
defendant's managers would not hâve exposed it to liability as an in- 
fringer if they had believed that some other buckle, which they were 
at liberty to use, would hâve answered the purpose of the patented 
buckle as an adjunct of the holders ; and, notwithstanding some évi- 
dence to show that it would, and that the spring buckle plate, an 
unpatented feature added to the buckle, contributed to its popularity, 
we are satisfled upon the proofs that the master was correct in his 
finding, and that there would hâve been no appréciable demand for 
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the holders if they had not been àttaclied to thé patented buckle. 
The license iil ûxing such a large royalty upon the buckle when sold 
with the holders points alsô td thiâ bonclusion. In his opinion dis- 
posing of the mastér's report, thé learned judge in the court below 
did net discuss the iinding of fact that, but for the use of the buckle, 
the bucMe and holder would not hâve beto a marketable device; but 
in his opinion rendered upoh granting the interlocutory decree it is 
stated that the patented buckle wâs "apparently the only practicable 
solution of the problem presented," which was to devise a lever 
buckle having characteristics, among others adapting it to be used for 
carryiûg a pencil holder. In disallowing the profits upon the com- 
bined buckle and lever, he did so âpparently in déférence to the rule 
that, where the articles which haVe been made and sold by the in- 
fringer contain not the patented invention alone, but other inventions 
or improvements, the profits for whieh he is to account are not the 
total profits, but those ohly which are attributable to the présence of 
the patented invention. This has always been the rule, and it is mani- 
festly a just one upon principle; but it is often difflcult of practical 
application, and the courts hâve sometimes applied it so that it has 
not produced an équitable re'sult. In many cases, where it is obvions 
that the patented invention has contributed a great part of the profits 
realized from selling the infringing article or apparatus embodying 
unpatented features, it is practically impossible for the complainant 
to establish aflSinnatively the proportionate part. ïhe présent case 
is an illustration. None of the patented buckles like those attached 
to the pencil holders, those of the third claim of the patent, were 
ever sold to an extent and under cîrcumstances to establish satisfac- 
torily theii^ market price. No pencil holders detached from the 
buckles were ever sold, and no compétent and reliable évidence can 
be produced to show what pfirt of the profits the défendant derived 
from the buckles and what part from the holders' separately. Accord 
ing to the estimate of the complainant's principal witness, which the 
master finds to be an "intelligent estimate of a man of large ex- 
périence in the cost of ail such détails," the cost of the buckle was 
about fl.02, and of the buckle' ànd pencil holder |1.71 per gross; 
and it is undisputed that the' combined article was sold at the price 
of |o.08 per gross. The maëter thought this estimate of cost toc 
libéral for the défendant, and he found the total cost of the buckle 
and pencil holder to be |1.62^, and upon this basis the profits of the 
défendant would be $32,342. tTpon either estimate the cost of the 
buckle was more than two-thirds of the cost of the whole article. It 
was eertainly the dominant feature of the whole article, and no one 
can doubt that it contributed nïùclj more to the entire profits than 
did the holder. Yet there iS iio way by which the complainant can 
establish the proportion. As, the rule has been applied in some of 
the adjudgéd cases, there could be no recovery against the infringer. 
In such a case it'would séeip to be reasonable to require the infringer 
to account for the whole profits, even though it could not be proved 
that the commercial value of the article was wholly due to the patent- 
ed feature. An infringer is a trustée ex maleflcio for the owner of 
the exclusive rights protectéd by the patent; and a trustée who has 
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conf used the profits made by tlie use of the trust property with those 
made from his own propertj, and commingled thein so that they 
cannot be segregated, must account for the whole. Lupton v. White, 
lô Ves. 432; Hart v. Ten Eyck. 2 Johns. Ch. 108; Central Nat. Bank 
V. Connecticut Mut. Life Ins. Co., 104 U. S. 54, 20 L. Ed. 093. On 
the other hand, such a rule'would work unjustly in many cases,— as 
where the patented feature is of an insignificant part of the machine 
or article; and it is probably because of its manifest inequity in 
such cases that the courts hâve placed upon the complainant the 
burden of proof. Thus, in Garrotson v. Clark, 111 U. S. 120, 4 Sup. 
et. 291, 28 L. Ed. 371, where the patent was for an iniprovement in a 
luop head, and the défendant sold mops which contained the patented 
improvement, but otherwise were the common unpatented article, it 
would hâve been unreasonable to permit the complainant to recover 
the profits on the entire mops; and, because he had not given évi- 
dence to apportion the profits between the patented features and the 
other features of the mop, the court decided that he had not estab- 
lished any basis for the recovery of profits. The court in that case 
quoted with approval the proposition stated in the foUowing terms: 

"The patentée must in every case give évidence tentling to separate or 
apportion the (Jefendant's profits and the pateutee's damages between the pat- 
ented features and the unpatented features, and such évidence must be relia- 
ble and tangible, and not conjectural and spéculative; or he nuist show by 
equally reliable and satlsfactory évidence that the profits and damages are 
to be calculated on the whole machine, for the reason that tiie entire value 
of the whole machine as a marketable article is properly and legally attrib- 
utable to the patented feature." 

The présent is a case where the défendant would not, and, as we 
think, could not, hâve made any profits from manufacturing the 
holders if it had not used the patented buckle to coinmand a sale 
for them; and upon the facts is within the second brandi of the 
rule stated in Garretson v. Clark, and within other authorities sanc- 
tioning a recovery of the total profits derived from the sale of an 
infringing article enibodying unpatented features, when, but for 
the patented features, it would not hâve been a marketable article. 

In Manufacturing Co. v. Cowing, 103 U. S. 2ôo, 20 L. Ed. 98T, the 
court, after adverting to the rule that the profits for which an in- 
fringer is liable are to be determined by the advantage which he 
has derived from using the i^atented invention beyond those he 
might hâve derived in using other instrumentalities open to the 
public, and adéquate to enable him to obtain an equally bénéficiai 
resuit, said: 

"It does not necessarily follow from this that, where the patent is for one 
of the constituent parts, and not for the whole of a machine, the profits are 
to be confined to what can be made by the manufacture and sale of the pat- 
ented part separately. * * * k the improvement is required to adapt tlie 
machine to a particnJar use, and there is no other way open to the public to 
suppJy the demand for that use, then it is clear that the infringer has, by 
his infringement, secured the advantage of a market he would not otherwise 
hâve had, and that the fruits of this advantage ave the entire profits he has 
made in that market. * * * Through thoir infringement they avou the 
advantage of selling pumps which had upon them the patented improvemeuts, 
Without it, no such sales would hâve been eft'ected. The fruits of the advan- 
101 F.— 9 
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tage they galned by their Infringement were, therefore, necessarily the profits 
they made upon the entlre sale." 

In Hurlbut v. Schillinger, 130 U. S. 456-472, 9 Sup. Ct. 584, 32 
L. Ed. 101, the court held the infringer liable for the entire profits 
made by the laying by him of concrète flagging. It is self-evident 
that concrète flagging would be of more 'or less value if it were not 
laid according to the method of the patent which was infringed; 
but the court said that if it had not been laid that way it would 
not hâve been laid at ail, and that its entire value as a market- 
able article was properly and legally attributable to the invention. 

In Crosby Steam Gauge & Valve Co. v. Consolidated Safetj- 
Valve Ce, 141 U. S. 441-453, 12 Sup. Ct. 49, 35 L. Ed. 309, the 
court held the infringer liable for the entire profit made from mak- 
ing and gelling safety valves containing the patented improvement, 
for the reason that the entire value of the valve, as a marketable 
article, was properly and legally attributable to the patented fea- 
tufe. 

The rule that the complainant is entitled to the whole profits 
when it appears that, but for the patented feature, the machine or 
article made and sold by the infringer would not bave been a mar- 
ketable commodity, was recognized in Mosher v. Joyce, 2 C. C. A. 
322, 51 Ped. 441, and in Holmes v. Truman, 29 U. S. App. 572, 14 
0. C. A. 517, 67 Fed. 542. 

It is doubtless true that, except for the pencil-holder attachment, 
the buckles would not hâve been sold; but that circumstance is 
quite immaterial. The buckles were sold, and therefore the défend- 
ant must account for whatever profits were attributable to their 
sale. It is also immaterial that a spring bearing plate was su- 
peradded to the patented features of the buckle of the défendant, 
as we are satisfied the organized device did not dérive its commer- 
cial value to any appréciable estent from that addition, and would 
hâve sold as readily without it. We are of the opinion that the 
master gave too much weight to the circumstance of the destruc- 
tion by the défendant of some of its books of account, and, because 
of its failure to "prove conclusively" ail the items of the cost of the 
manufacture, was led to adopt a lower estimate of cost than he oth- 
erwise would. The proofs do not warrant the inference that the 
books were destroyed for any illegitimate purpose. The estimate of 
the cost made by the complainant's principal witness, in view of his 
apparent candor and intelligence, commends itself to us as more 
reliable. In his estimate, however, he places the cost of the brass 
used at 34 cents, the cost of mounting the articles upon the cards 
for sale at 10 cents, and omits the cost of forming the blank for 
the pencil holder. In respect tO thèse items we regard the estimate 
of the witnesses of the défendant as more accurate, according to 
which the cost per gross of the brass was 43^ cents, the cost of 
mounting 14 cents, and the cost of forming the pencil holder 3 cents. 
Making thèse corrections, the cost of the pencil holder and buckle 
per gross was |1.91^. Profits should therefore hâve been allowed 
to the complainant in the sum of $29,627. 

We think the defendant's fifth assignment of error is well taken. 
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rhis relates to the profits allowed upon certain buckles other than 
those of the sizes and combination sold with the pencil holders. 
They were sold chiefly to the garter and suspender trade, and had 
a short lever attached to the upper end to fasten the buckie to the 
strap. This was an unpatented feature. It was also open to the 
défendant to substitute anether base plate for that of the patented 
combination, and thus make a buckie which would probably bave 
been as useful and as salable. In the buckles of this class the 
profit resulting from the sales was only such as is measured by the 
différence in value between the patented combination and others 
open to use by the défendant. That profit was not satisfactorily 
established by the évidence. 

There should be a decree for the complainant for |29,627, with 
interest from the date of the master's report, and to that extent the 
decree is reversed, with costs to the complainant, and the cause is 
remitted to the court below, with instructions to modify the de- 
cree in conformity with this opinion. 



WELSBACH LIGHT CO. v. UNION INCANDESCENT LIGHT CO. 

(Circuit Court of Appeals, Second arcuit April 3, 1900.) 

No. 136. 

L PATEKTS— StIITS FOR InFRINOEMBNT— PREIilMIlTAHT InJUNCTTON. 

The owuer of a process patent is not entitled to a prelimlnary Injunc- 
tlon, in a suit for infringement, restraining the défendant from vending 
articles made In infringement of the patented process. 
2. Same— Process — Incandescent Maktles. 

The Rawson patent, No. 407,963, for the production of incandescent 
mantles, is for a process, and not for a product. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Louis Hicks, for appellant. 
John R. Bennett, for appellee. 

Before WALLACE and SHIFMAN, Circuit Judges. 

PER CURTAM. That part of the order appealed from restraining 
the défendant, during the pendency of the action, from selling any in- 
candescent mantles "except such as shall be shown to hâve been 
coated by others," can only be justified upon the theory that the 
patent for infringing which the suit was brought was a patent for 
a product or manufacture, and not one for a process. If it was a 
patent for a process, it would not be infringed by selling the product, 
and no conditions should hâve been annexed to the exercise of the 
vendor's rights, The broad proposition that the vendor of a product 
which bas been made in infringement of a patented process is an 
infringer, or liable to any extent to the patentée, is untenable and 
does not require discussion. The patentee's remedv is against the 
manufacturer. Merrill v. Yeomans, 94 U. S. 568, 24 L. Ed. 235. 
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The patent in suit (No. 407,963) was granted July 30, 1889, to 
Fredericlî Lawrence Kawson and William Stepney Eawsoîi for "pro- 
duction' of incandescent mantles." We entertain no doubt that it 
is one for a process, and not for a product. It describes a method 
of producing tlie WelsWacli mantle, and treating it after ignition 
so as to render it sufficiently hard and résistent to allow of trans- 
portation without danger of breakage. The method described con- 
sista in stretching the mantle upon a mandrel and igniting it, then 
shaping it against the mandrel by a blowpipe flame, and then coating 
it with paraffin, or other sirailar material. The patent contains two 
claims, which are as f oUows : 

"(1) The herein-described Improvement in strengthening incandescent man- 
tles, consisting in coating the completed mantle with paraffln, or otlier suitaWe 
material, substantially as set >fortli. (2) In the manufacture of incandescent 
mantles, the method of forniing said. mantles, whieh consists of flrst stretching 
the impregnated knitted mantle upon a mandrel, then buming the mantle, then 
shaping the mantle against the mandrel by means of a blowpipe flame, and 
flnally coating the mantle with paraffln, or other sfmilar material, substan- 
tially as set forth." 

The iirst claim covers merely the final part of the process, and 
the second coyers the entire process. It is unfortunate that an in- 
vention of such great merit and value is not adequately protected 
by the claims of the patent; but so it is, and any person is at liberty 
to vend or use the invention without accountability to the patentée, 
except he also be the manufacturer or a contributory inf ringer. The 
order must, as to the part referred to, hâve been inadvertently made, 
and should be modified by eliminating that part. 



THE VIIiLA Y HERMAN. 

(District Court, S. D. Alabama. March 20, 1900.) 

Seamen — Suit for Wagibs— Qroonds Justifying Discharge. 

Libelants were duly signed as seamen before a proper offlcer by an 
authorized agent of the master of a schooner, and on the next day were 
taken on board by the agent, and were recognized by the mate as mem- 
bers of the.crew, but, with the remainder of the crew, were nrdered 
ashore and discharged by the master a few minutes later, and b^ .e the 
voyage was commenced. Held, that on such facts the burden rested upon 
the vessel, in order to defeat the claim of libelants to a month's wages 
under the statute, to justify their discharge, which could only be done 
by showlng that they were disqualifled for seamen, or an act of disobe- 
dienee of an aggravated character." 

In Admiralty. Suit by discharged seamen to recover wages. 

Smith & Gaynor, for libelants. 
M. D. Wickersham, for claimant. 

TODLMES[, District Judge. The undisputed facts in this case are: 
That the master of the schooner employed and directed Charles 
Nelson, a boarding-house master, to get him a crew. That Nelson 
procuréd ait least two of the libelants, Charles Peters and Peter 



THE VILLA Y HERMAN. 133' 

Aster, as a part of that crew. That he duly shipped tliem before 
the proper officer, where they signed tlie articles. That on the next 
daj- he brought them aboard the vessel, — whether this was at 8 or 
9 o'clock, or later, it makes no différence. They went aboard with 
Nelson, the agent of the master, whose duty it was to report and 
identify theni to the master. Later the crew generally, whoever 
rnay hâve constituted it, was ordered by the mate to single out the 
lines, and to prépare to pass the towline to the tug. That the lines 
were singled out, but the towline was not fastened. That the mas- 
ter subsequently ordered the crew generally to leave the vessel, and 
go ashore, saying that he would not hâve them, and that they went 
ashore, and did not return. There are, then, on the évidence in the 
case, three prominent and substantive facts conceded; facts as to 
which there is no dispute. They are that Peters and Aster were 
duly shipped; that they went aboard, and were recognized as a part 
of the crew of the vessel by the mate; that the master gave orders 
to the crew, both in person and through the mate ; that the libelants 
were discharged as a part of the crew before the voyage was com- 
meneed, and that they were discharged without their consent. The 
évidence does not satisfy me that the other libelants were ever 
shipped. Their names do not appear on the articles, and they do 
not come within the opération of the statute. Section 4527, Rev. 
St. They. no doubt, came aboard to ship, but I do not find that 
they made a contract of shipment; so 1 consider them out of the 
case, and the libel as to them is dismissed. The only question, then, 
to be considered as to Peters' and Aster's right to recover is whether 
they were discharged without fault on their part justifying their 
discharge. The shipping articles made a binding contract between 
them and the ship. The master is not ordinarily justified in dis- 
solving the contract with a seaman and discharging him for a single 
fault, nnless it is of a highly aggTavated character. 2 Pritch. Adm. 
Dig. p. 2150; Smith v. Treat, 2 Ware (Uav. 2G6) 270, Fed. Cas. No. 
13,117; Hutchinson v. Combs, 1 Ware, 65, Fed. Cas. No. 6,955. The 
causes for which a seaman may be discharged are ordinarily such 
as amount to a disqualification, and show him to be an unsafe or an 
unflt man to hâve on board the vessel. Authorities supra. So far 
as the évidence for the libelants is concerned, it shows no fault on 
their part, and that their discharge was not justified. The évidence 
on the part of claimant is in many respects vague, indefinite, and 
uncertain. The master's testimony is not only so, but it is incon- 
sistent with itself. That the mate was drunk seems to be conceded 
by the évidence. Whether the master was under the influence of 
liquor is disputed. The évidence is conflicting on the point. SufRce 
it to say there seems to be some confusion as to what the order really 
was disobedience to which is claimed by the master as the cause for 
the discharge of the crew; also as to whose duty it was to give 
such order, and who really received it, and to whom it was given. 
Whether the particular order was given to the libelants, Peters 
and Aster, or was heard or received by them, and was disobeyed 
by them individually, is certainly in great doubt. They say it was 
not. The master says in one place that he gave the mate orders 
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to have the towline run to the towboat, and the sailors refused to 
do it. He further says, "The mate reported on board as a drunken 
man; could not stand; liad to go around on his ail fours." He fur- 
ther says that he (the master) went on deck of the vessel, and or- 
dered tiie sailors in the forecastle to run the towline to the tow- 
boat, and they did not obey the order. He repeated the order two 
orthree times, and they did not run the line; refused to do so, but 
said nothing. He says he saw two men standing in the forecastle 
door. He did not know them. Indeed, he says he did not know 
any of the crew. He did not know whether the libelants were eveu 
among the men on board. None of them reported to Mm for duty, 
jet he says he had the sailors on board to single out the Unes. The 
master's représentative, Ii^elson, brought them on board as a part of 
the crew of the vessel, and yet the master onters them on the articles 
as not reporting,— that they failed to report for duty. It waa clearly 
his duty to take notice of the seamen shipped on his articles, and 
to have identified them, or had them identified, when they came 
aboard. If he did not do so, how could he give them orders, at least 
in person? He says he gave the orders in person, having been in- 
formed that they would not obey tlie mate. He speaks especially 
of two men that he saw when he gave the order, and says that two 
men could have easily carried the towrope eut to the tug. (He does 
not identify the two men as the libelants.) While he says he gave 
the order first to the mate to have the towline carried out to the 
tug, and he was informed that the sailors would not obey the order, 
and hence gave the order himself, he says the mate was not strictly 
sober, and does not think he was sober enough to give intelligent or- 
ders. This is a remarkable statement. The master of a vessel gives 
orders to his mate to have certain things done by the sailors, and 
yet says that the mate was not sober enough to give intelligent or- 
ders. It is hardly more remarkable> however, than the fact, as 
shown by the évidence on his part, that he gave an order to the crew 
generally — shown by the évidence to have consisted at the time of 
four men^o exécute an prder which»two could have done, and at 
the time he gave the order he saw but two men, and yet he did not 
compel obédience, and cannot identify them, or even linow that they 
were members of his crew. He says he was not drunk, but had 
taken something to drink. He did not know the libelants as his 
crew, but he told them he would not have them on the vessel, and 
told them to "go to hell ashore," or words to that effect. The mas- 
ter is corroborated to the effect that he gave gênerai orders or cried 
out on deck several times for the towline to be made fast; that 
there were several men on deck, supposed to be the crew, but noue 
identified by the witnesses as the libelants. It appears from some 
of the testimony that there was a good deal of noise and hallooing 
on deck. It further appears from some of it that it was the dut; 
and custom of the pilot in charge to give the order about the tow 
line, and also that the towline was not to be carried or run out to 
the towboat, but that it was in fact thrown aboard of the vessel, 
and should there have been handled and made fast. I mention tbis 
to show that there is not a very clear or consistent account of what 
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did take place on the occasion, or should hâve taken place. The 
libelants having shown the contraet of shipping, their discharge 
having not only been shown, but admitted, and libelants having, 
for tbeir part, shown that their discharge was Avithout their fault, 
and against their consent, the burden is cast on the claimant to 
show that they were in fault, and were discharged for good cause. 
The claimant has, in my opinion, failed to successfully meet this 
burden. There is a singular fact in this case in that Charles Nel- 
son, the man who represented the master in shipping the libelants 
and carrying them aboard, and who was in court, was not called to 
tell what he knew about the transaction; especially in view of the 
fact that the master, in his testimony, says that he had some men 
on board the vessel, but they were not his crew. The work actually 
done by libelants admittedly did not occupy over 10 or 15 minutes. 
For this I award no wages. "De minimis non curât lex." But un- 
der the statute I award one month's wages to each of the libelants 
Charles Peters and Peter Aster, to wit, |20 each. It is so ordered. 



THE ALEXANDER M. LAWRENCE. 

(District Court, S. D. Alabama. March 3, 1900.) 

No. 874. 

Seamen— Suit for Wages — Crédit for Prohibited Payments. 

The statute ci: the United States relating to the merchant marine having 
prohiMted, under penalty, the payment of seamen's wages in advance (30 
Stat. 763), and also provided, under penalty, tiiat seamen discharged shaJl 
be so discharged and paid ofE in the présence of an authorized shipping 
commissioner, and that no payment, receipt, sotllement, or diseharge oth- 
erwise made shall operate as eyldence of the release or satisfaction of any 
claim (Rev. St. §§ 4,529, 4552), a payment made to a seanian of wages 
not then earned, or one made on the termination of a voyage, but not in 
the présence of a commissioner, eannot be shown in défense to a libel by 
the seaman to recover wages shown to hâve bcen eamed. 

In Admiralty. Suit by seaman to recover wages. 

W. D. McKinstry. for libelant. 

Pillans, Hanaw & l'illans, for claimant. 

TOUrJ^IIN, District Judge. The statutes of the United States for- 
bid the payment of a seaman's wages in advance, and provide that 
in no case, except as thorein provided, shall such payment absolve 
the vessel, or the master or owner thereof, from full payment of 
wages after the saine shall hâve been actually earned, and shall be 
no défense to a libel for the recovery of such wages. 30 Stat. 763. 
The statutes also provide that ail seamen discharged from merchant 
vessels, etc., shall be discharged and receive their wages in the prés- 
ence of a duly-authorized shipping commissioner, except where some 
court otherwise directs; and any master or owner of any such ves- 
sel, who discharges any such seamen belonging thereto, or pays 
their wages within the United States in any other manner, shall be 
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llâble to a penalty of not more than |50 (Kev. St. § 4549); and fur- 
■ther provides that, in ail Cases in whicli discharge and settlement 
before a shipping commissioner are required, no payment, receipt, 
settlement, or discharge, otherwise made, shall operate as évidence 
of the release or satisfaction of any claim (Id. § 4552). It is an ele- 
mentary principle of law that one who has himself participated in 
a violation ôf the law cannot be perniitted to assert in a court of 
justice any right founded upon OP growing ont of the illégal trans- 
action. Manufacturing Go. v. Brucker, 111 U. S. 597, 4 Sup. Ct. 
572, 28 L. Ed. 534;, Swann v. Swann (0. G.) 21 Fed. 300. The au- 
■thorities, both state'and fédéral, holdthat no rights can spring from 
,or be rested upon an act in the performance of which a criminal 
penalty is incurred. The penalty implies a prohibition, and the act 
relating to it is void, — as absolutely yoid as if «the law had declared 
that it should be so. Authorities supra; Moog v. Hannon's Adm'r, 
93 Ala. 603, 9 South. o96; Youngblood v. Savings Go., 95 Ala. 526, 
12 South. 579. Hence I am bound to hold that the advance of |10 
made by the master to the libelant on his wages not then earned 
can be no défense to this libel for the recovery of wages, the proof 
showing that wages were earned; and, iu view of the fact that the 
payment of the |12.36 to the libelant at Mobile on the termination 
of the voyage was in violation of section 4549, Kev. St., and of the 
law as declared in the authorities cited, however unjust it may ap- 
pear, or however harsh such ruling might sometimes be, I am con- 
strained to hold that the claimant cannot be permitted to assert his 
right to hâve such payment deducted from or charged against any 
( wages actually earned by the libelant. The claimant can rest no 
! right upon the act of payment, it being doue subject to a penalty. 
Furthermore, the statute expressly says that no such payment shall 
operate as évidence of the release or satisfaction of the libelant's 
claim. If the payment cannot operate as évidence, is it admissible 
as évidence? My opinion is that the libelant is entitled to no wages 
from the time he was imprisoned down to the time he reshipped on 
the voyage to Mobile, as I ûnd he was himself the cause of the im- 
prisonment. A decree will be entered for the libelant for |22.36, 
with a division of the costSr 



THE MENOMINEE. 

. ■/- (District Court, S. D. New York. March 28, 1900.) 

Shipping— LiABiwTY of Ship for Injurt to Stbvbdobb— Négligence. 

. ; A ship cannot be lield liable for an. Injury to a stevedore resulting from 

the brealiing: of a rope constitutlng part of the taelsle furnished by the 

' ship for the use of the stevedores, where the tackle and rope were in 

■ 'good condition when furnished, and the breaking of the rope was caused 

by a pièce of ratline becoming wound around it, and preventing its pass- 

ing through a fall, and the évidence f ails to show, either directly or 

,'_ presumptively, thàt this pçcurred through any négligence or fault of the 

ship. 

: In Admiralty. Suit in rem for personal injuries to a stevedore. 
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Avery F. Cushman, for libelant. 
Convers & Kirlin, for respondent. 

I3E0WN, District Judge. The libelant was one of tlie stevedore's' 
gang preparing to discharge the steamsbip Menoininee. While clear- 
ing the end of one derriclc boom, the end of another derrick boom 
ver-y near, whicb had been raised a niimber of feet by other men 
in the saine employment, fell upon hini and caused liini considérable 
sutïering and injury. That boom fell in conséquence of the i)arting 
of the Manilla rope by which it was being hoisted. ïlie parting of 
the rope was at a block about 55 feet above the deck throngh which 
the boom was being raised by a line running throngh other falls, 
making in ail flve parts, and thence attached to the winch by which 
the boom was raised. The évidence leaves no doubt that the rope 
was eut in the upper fall in conséquence of becoming janimed by a 
pièce of ratline some 5, 10 or 15 feet long, which had in sonie way 
become wound around the Manilla rope; and carried up with it into 
the fall, so that the rope could not jkiss throngh, but broke off a 
part of the block and crowded the Manilla rope u])on the edge of 
the sheave and the iron lining of the block, where it was eut by the 
strain from the winch. The libelant charges that the shlp should 
be held responsible for the attachment of the ratline to the Manilla 
rope, as constituting an imperfect equipment and déficient appliance 
supplied to the stevedore. 

I cannot sustain the libelant's contention upon the facts as they 
appear in évidence. The rope, falls and blocks were ail in good 
order and condition. How the ratline got around the Manilla rope 
is wholly unexplained. It was not part of the appbance itself, but 
wholly independent of it. Ratlines are sometimes tied to'the ropes 
for some temporary purpose. But this ratline was not tied to the 
rope, but swung arotmd it enough to cari-y it up with the rope as it 
ascended. From this fact it would seeni more j)robable that it re- 
sulted from some careless throwing of the ratline than from any 
intentional attachment; or it might hâve been picked up from the 
deék by the Manilla rope in passing throngh tlie lovver falls. 

The mate testifies that an hour or two before this work com- 
menced he examined the tackle falls and that they were in peifecl 
condition. The foreman of the stevedore's gang, who handled thèse 
falls, also testified that he examined them immediately before using 
and saw nothing ont of order. From the length and size of this 
ratline, however, it could not fail to be seen, upon any real exam- 
ination, that it was no part of the tackle. The testimony further 
shows that the ratline was srnaller in size and of less strands than 
any ratline that belonged to the sliip or was in use by the seamen; 
and that the stevedores occasionally used such ratlines, although 
several of them testified that none such was used that morning. 

In this state of the évidence I do not see how fault can be charged 
upon the ship. Tlie only rational inference is that the ratline be- 
came accidentally attached to the rope by some inadvertence un- 
known, that it was not probably attached to the rope wlien the oflû- 
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cer examined the falls two hours before, and iwssibly not even wheu 
the stevedore's man examined it immediately before commencing 
to hoist, but possibly by some inadvertence* during the hoisting. 
The 6uPdén of proof to show négligence or f ault of the ship is upon 
the libelant. This has not been shown. There is no presumption 
that the ratline got around the Manilla rope through the ship's 
agency rather than through the agency of the stevedores themselves; 
while the character of the rope itself would indicate that it came 
much more probably f rom the latter than from the former. 
The libel is dismissed without costs. 



THE HIKAM. 

CDlstrlct Court, S. D. Alabama. April 21, 1900.) 

No. 854. 

1. Shippinq— Damagk to Cargo— Dblat in Prepahin& Vbssbl for Loadikg. 

A contract of affreightment becomes effective, so as to render the car- 
rier liable for its breach, only from the time the goods are delivered for 
shipment; and the owner of a cargo has no lien upon a vessel for injury 
to sueh cargo resulting from delay in preparlng the vessel for loading 
which occurred before the cargo vyas reeeived by the owners or their 
agents. 

2. Samk— Contract dp Affreightment vtith Chartkbbb— Liabilitt dp Ves- 

sel FOR Breach. 

Nelther a vessel nor her owner is liable for a breach of a contract for 
the carriage of a cargo, between the charterer and a shipper, oceurrlng 
before any part of the cargo had been put on board. 

3. Same. » 

A ship is answerable for any négligence that causes damage to a cargo 
after It has been plaeed on board under a contract of affreightment be- 
tween the shipper and a charterer, and a suit to enforce such liabillty may 
be maintained by the shipper directly against the vessel; but she cannot 
be held liable for damage resulting from delay due to the condition of 
the weather, and not to any negUgence In her navigation. 

4. Samk — Construction op Charter. 

A vessel was descrlbed in a charter as g. water-ballast ship, and was 
60 aeeepted without objection by the charterer, who contracted to carry 
in her a cargo of cattle. The shipper desired to load a number of the 
cattle on the deck, whlch was refused by the master on the ground that 
It would be imsafe, with the ballast the ship carried. Eeld, that he could 
not be required to provide addltlonal ballast, nor could the ship be held 
liable for hls refusai to load the cattle as required by the shipper; It be- 
ing shown that hls objections were well founded, and there being no pro- 
vision of tbe charter speciflcally requirlng the vessel to take a deck cargo, 
or to carry any spécifie number of cattle. 

In Admiralty. Suit to recover damages for injury to cargo. 

Oregory L. & H. T. Smith, for libelant, 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN', District Judge. There is no claim in this case that 
the vessel was unseawortby at the time she sailed with the cargo 
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on board, or that the damage complained of was caused from the 
unseaworthiness of the vessel during the voyage; and it appears 
that she was not unseaworthy when taking the cargo aboard, but 
that she was discovered to be so while being prepared to receive 
the cargo. On the discovery of a leak in the water tank, she was 
considered unseaworthy, and the master stopped the work of prép- 
aration for cargo, and proceeded at once to repair the tank. The 
contention of libelant is that by reason of certain delays in taking 
the cargo aboard, and in proceeding on the voyage after it was 
laden, the damage complained of arose. The delays specifled, and 
that, it is urged, mainly caused said damage, were by reason of the 
négligence of the master of the vessel in not repairing the tank 
sooner, and of his further négligence in not having his winches in. 
proper order. Thèse delays were during the time the cargo was not 
in the possession of the vessel, nor had it been delivered to it or to 
its owners or agents. No law relating to the liability of common 
carriers justifies a rule that they are liable for injury to goods not 
in their possession, arising from delay in conveying them, and not 
delivered to them during such delay. The George Dumois (D. 0.) 
S8 Fed. 543. "The owner of a cargo has no lien upon the vessel 
for the breach of a coutract of affreightment until the cargo, or 
some portion, has been laden on board or delivered to the master." 
Scott V. Tlie Ira Chaffee (D. C.) 2 Fed. 401, and authorities therein 
cited. The liability of a common carrier usually begins when the 
goods are delivered to him at the place appointed or provided for 
their réception, in a proper condition, and ready for immédiate trans- 
portation. Independently of any spécial agreement, he is account- 
able for any damage or loss that may happen to the cargo in its con- 
veyance, uniess arising from inévitable accident, — in other words, 
the act of God or the public enemy. New Jersey Steam-Nav. Co. 
V. Merchants' Bank, 6 How. 344, 12 L. Ed. 465. I do not find from 
the évidence that the master was négligent in either particular re- 
ferred to. Thèse delays are not shown to hâve been caused by his 
négligence, nor are they shown to hâve been voluntary, in the sensé 
that they were unjustiflable. The évidence shows that the tank had 
been thoroughly overhauled and repaired but a few months before, 
which, in view of the expert testimony as to custom and necessity 
for more fréquent inspection and repair, and as to the condition of 
the tank at the time of the aforesaid repairs, satisfles me that the 
master was guilty of no négligence in the premises. As soon as he 
discovered the leak in the tank, he proceeded at once to repair it, 
as it was his duty to do, to render the vessel seaworthy for the voy- 
age on which she was about to enter. The évidence also shows 
that the winches were in good order, but that there was no steam 
up, ready to operate them ; that the master had not been positively 
notifled that they would be needed. As soon as he was so notifled, 
steam was promptly raised, and the winches were at work. How- 
ever, the delay on this account was in considérable, and it appeared 
that it did not materially interfère with the loading of the cargo. 
There is a case in 17 Fed. (the case of The J. C. Stevenson [D. 0.] 
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17 Fed. 540) where a libel was flled to recover damages for the loss 
of cattle shipped by libelant on said steamship, and for damages re- 
snlting from the delay of the steamship entering upon thë voyage. 
The contract for the shipment of the cattle was made by the agent 
of the steamship, and proTided for her to sail with the cattle on 
the 12th of October, or thereabouts. She did not sail until about 
the 14th of November, owing to her nonarrival at the port of de- 
parture until the 4th of November. There was a delay of about a 
month. Damages were claimed for this delay. The court, in its 
opinion, says the damages on this ground cannot be extended be- 
yond such as had occurred up to the time the cattle were put on 
board; that as the ship, when she did arrive, was accepted by the 
libelant, and did in part perform the contract, by her taking the 
cattle with his consent, he can recover the cost of keeping the cattle 
during the delày, and this is ail he can recover; adding that it is 
a- question not free from doubt whether for thèse items for damages 
tlié libelant bas a lien on the ship. The court cites but one author- 
ity to sùstain its décision, and that case was in personam. The 
case of Hoadley v. The Lizizie (C. 0.) 39 Fed. 43^ cited by libelant 
bn the point of delay in loading and prosecuting the voyage, was 
a libel for damages for breach of a charter party, brought by the 
ctiarterers. The court held that a careful examination of the plead- 
ings and évidence in the case showed that the delays on the part 
ëf the vessel in the exécution of the contract were wanton and 
wholly inexcusable, and, wholly unexplained as they were, fully jus- 
tifled the suit and the recoyery of resulting damages. The charter 
party in the case stipulated that the véssel should be at the port 
cff loading by a day named^ "excepting the acts of God in w-eather 
• » « preventing," and also stipulated that there should be "quick 
dispatch in loading as fast.as the vessel could reçoive." The delays 
cômplained of were in loading, and in prosecuting the voyage after 
she was loaded. I flnd the prépondérance of authorities to be that 
"any duty that may be violated by the owner or master before the car- 
go is put aboard the vessel is not a duty of the vessel, or one for the 
breach of which a lien on the vessel is created or can be enforced." 
fecott V. The Ira Chaffee, supra, and numerous authorities therein 
cited. The case of The Lizzie, sui)ra, is unlike the présent one in its 
facts. In this case thé libelant had no direct agreement with the 
owners or master of the vessel for the carriage of the cargo, and there 
was no assignment of the charter to him, but the agreement was a 
contract of aiîreightment made with the original charterer, who 
undertook to transport the cargo. My opinion is that for a breach 
of this contract there cari be no liability on the vessel or its owners. 
The ship, however, would be answerable for any négligence that 
teusfid damage to the cargo after its shipment on board ; that is to 
êay, it would be answerable to the shipper upon the implied contract 
to transport safely, and that there should be no unreasonable delay 
in commencing and prosefcUting the voyage after the cargo had been 
i-eceived bv the vessel. 1 Pritch. Adn;i. Dig. p. 492, § 223; The T. A. 
Ç^oddard (b. C.) 12 Fed. I7i; The Euripides (D. G.) 52 Fed. IGl. And 
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"a person whose goods are transportée! by contract with a charterer, 
in a chartered vessel, navigated by her owners, is not limited, in case 
of loss or injury to his goods, to Lis remedy against tlie charterer on 
tlie express contract with him, but may directly pursne the vessel or 
her owners, who hâve caused the loss." The T. A. (joddard, supra; 
^ew Jersey Kteam-Xav. Co. v. Merchants' Bank, supra. But 1 am 
clearly of the opinion that the vessel is not liable for any loss or dam- 
age that was caused by the delays complained of as occurring prior 
to the delivery of the cargo to the vessel. The libelant, however, 
allèges that the master was négligent in not pro.ceeding to sea 
promptly when the cargo was laden, and by which lie claims he was 
damaged by the loss of some of hisN;attle, and the détérioration in 
value of the remainder of them, due to their long confinenieat on 
board of the vessel. There was delay in proceeding on the voyage 
after the cargo was on board, and also after the vessel broke ground. 
But the évidence tends to show that thèse delays were not unrea- 
sonable, in view of the existing circumstances and conditions; that 
ou the day the loading of the cattle was conipleted, and at the tinie it 
was completed, a heavy fog had arisen, which prevented the vessel 
froni sailing; that the master made efforts to get a bar x>ilot to take 
the vessel down the channel to the bay, but failed to get one, owing 
to the condition of the weather, and the hazards of navigating the 
channel in it. The évidence tends to show that navigation of the 
lower river and channel was prevented or at least suspended for two 
or three day s; that after the vessel had sailed, and while going dowu 
the channel, she had to stop and cast anchor, owing to the fog; that 
further down the channel she got aground; that this was due mainly 
to the obstruction of the channel by a vessel lying therein, but that 
her delay there was due to fog which rendered navigation of the 
channel at that point impracticable. In short, the effect of the évi- 
dence was, in my opinion, that the several delays in prosecuting the 
voyage after the cargo was laden were due, not to the négligence of 
the master, as alleged, but to the condition of the weather and consé- 
quent interruption of navigation. For thèse delays the vessel is not 
answerable. 

Another cause of damage alleged in the libel is the master's refusai 
to allow 70 head of cattle to be shipped on the deck of the vessel, 
which the libelant desired and offered to so ship. The inaster stated 
that the reason for his refusai to take the cattle on dcck was that the 
vessel was "quite crank and tender," and already lurched and rolled 
considerably, and that, in his judgment, lie could not reasonably or 
safely carry such deck load with the ballast that he had; that to 
hâve doue so would hâve rendered the vessel unseaworthy and uniit 
for the contemplated voyage. And such was substantially the ex- 
pert évidence on the subjeiit. It is, however, urged on the part of 
the libelant that if the vessel, with the ballast she had, was unsea- 
worthy and unflt for the voyage with the proposed deck load af 
cattle, it was the master's duty to hâve provided additional and 
sufHcient ballast. I do not think this contention sound. The ves- 
sel was a water-ballast ship. She was so described in the charter, 
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and hence known as sucti to the cliarterer, and accepted by him 
without any provision for extra ballast, and presumably so known 
to the libelant,— at ail events, was delivered to the libelant as a 
water-ballast ship. The charterer presumably considered that the 
vessel had sufflcient ballast for the service and purpose for which 
he had chartered her. He required no additional ballast. His con- 
tract with libelant did not provide speciflcally for a deck cargo, or 
for a spécifie number of cattle to be transported. I think, under 
the circumstances, that it was the duty of the libelant or the char- 
terer to hâve furnished the extra ballast, if it was necessary to en- 
able the vessel to carry the deck cargo desired. 

The case of The Alvah (D. C.)'59 Ped. 6.30, cited by the libelant, 
was an action against the ship to recover damages for a violation 
of a contract of affreightment. The coutract, made by the ship's 
brokers, and confirmed by those who had authority to bind the ship, 
stipulated for the transportation of 374 head of cattle. Only 332 
head of the cattle were shipped, and the court held that the shipper 
was entitled to recover for the failure of the ship to transport the 
additional 42 head called for by the contract. The ship's brokers 
stated that the 374 head of cattle, if carried in the space allotted 
by the ship for their transportation, could be insured. It turned out 
that Insurance could not be eflfected upon so many cattle placed in 
the space allotted for them, without additional ventilation, which 
the master refused to provide; and the shipper thereupon refused 
to ship more than 332 head of his cattle, and sued to recover dam- 
ages for the nonshipment of the 42 head. The court held, in sub- 
stance, that, in a contract for transportation of cattle, it is implied 
that the space allotted to the cattle for the voyage shall be suffl- 
ciently ventilated, and the ship's brokers having reported that the 
ship would insure, and it turned out that insurance could not be 
effected on the number of cattle contracted to be transported, with- 
out additional ventilation, and the master refusing to provide suffl- 
cient ventilation for the space allotted to the cattle, the shipper was 
justifled in refusing to ship more cattle than could be safely trans- 
ported in the space allotted without further ventilation, and that 
the ship was liable for the damages sustained by the shipper by rea- 
son of the nonshipment of the excess. The damages were not found, 
and the rule on which they were to be ascertained was not stated 
in the opinion. It seems to me that the principle involved in this 
décision is that of liability of a vessel for improper stowage of cargo, 
or refusai to properly stow., A specifled cargo, in character and 
quantity, was contracted for. A part of it was received aboard the 
vessel. The' performance of the contract was actually entered upon 
by the vessel, and after the performance of the contract had begun, 
and the ship became bound to its full performance, it, in effect, re- 
fused to fully perform it, and thereby rendered itself liable for a 
violation of "the contract. This case was reversed, on appeal, by 
the circuit court of appeals. It was, however, reversed on the 
ground that there was not satisfactory proof of a breach of the 
contract. The Alvah, 23 0. 0. A. 181, 77 Fed. 315. The case of 
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The Alvah does not seem to me to be a parallel case to the one at 
bar. In that case there was a contract with the ship for the trans- 
portation of a specified number of cattle, a part of wMch was shipped; 
the remainder not shipped, as was claimed, by a fault of the master, 
and which the court held, if true, was a violation of the ship's con- 
tract, and for which the ship would be liable. 

The libelant was unf ortunate in his adventure, and, no donbt, sus- 
talned loss in it; but, as I understand the law and the pleadings 
and évidence in this case, the vessel is not responsible for such loss. 
The libel is therefore dismissed. 



THE CHICAGO. 

(District Court, S. D. New Yorls:. April 5, 1900.) 

CoLLiBion — Fehrtboat and Tdg— Evibence Considered. 

Evidence held to place the fault for a collision between a ferryboat 
passing out of her slip in North river and the tow of a tug passing down 
the river upon the tug, for coming down se near the plers that the ves- 
sels could not see each other until immediately before the collision, on 
account of the obstruction of the view by a shed on one of the piers. 

In Admiralty. Libel for collision. 

James J. Macklin, for libelant. 

H. Galbraith Ward, for respondent. 

BROWN, District Judge. About 7 o'clock in the moming of De- 
cember 4, 1897, the ferryboat Chicago, as she emerged from her slip 
at Cortlandt street, North river, bound for Jersey City, came in con- 
tact with and damaged a car float on the port side of Central tug 
No. 20, going down river near the piers against the flood tide. The 
principal point in controversy is the distance of the float from the 
New York piers at the time of collision. 

Starin's pier (No. 13), about 600 feet long and some 50 or 75 feet 
above the ferry slip, is covered by a shed, except at the very end, 
which obstructs the view of vessels coming down from above near 
the shore. The witnesses on both sides agrée that neither of the 
vessels was seen by the other until the ferryboat was coming out 
from under Starin's pier, when the float was nearly abreast of it, 
except that the pilot on No. 20 saw the smokestack of the ferry- 
boat over the shed moving outward some little time before the hull 
became visible. The pilot of No. 20 testifles that as soon as the 
ferryboat stopped blowing her slip whistle and before she was visible, 
except her smokestack, he gave her a signal of one whistle, being 
then ofE the upper part of Starin's pier; that he heard a signal of 
one whistle, which he took to be a reply from the Chicago, and. 
therefore, continued on, expecting the Chicago to go under his stern; 
but that the ferryboat, coming out without stopping, came into col- 
lision, as above stated, at a distance of about 300 feet outside of 
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the end of Stadn,'B per. Tîje witnesses frorn the ferrj'boat testify 
that no whistle was given on No. 20 until she became visible, as the 
Chicago got nearly at, the end of Starin's pier. The pilot of the 
sister ferryboat Washington coming in, who had stopped 600 or 
800 feet outside of the slipj says this signal was not given until just 
before the collision, and that the collision was about 50 feet out- 
side of Starin's pier, and about 30 feet below it. One witness for 
the défendant, above Starin's pier, says that at the time of collision 
he could see clear water ,between Starin's pier and the ferryboat, 
which, if true, would indicate that she was more than 200 feet out- 
side of that pier. The weight of évidence, however, is I think that 
No. 20 was coming down considerably nearer the pier than this last 
testimony would indicate. Had she been 300 or 400 feet outside of 
that pier, as the défendant contends, No. 20 and the ferryboat 
must hâve been visible to each other when the ferryboat was con- 
siderably inside of Starin's pier and when No. 20 must hâve been 
considerably to the northward of that pier, as a map of the localitv 
very manifestly shows. As both sides agrée that the vessels were 
not visible to each other in that situation, nor until they were very 
much nearer each other, it follows of necessity that No. 20 must 
hâve been much nearer the pier than her witnesses admit. 

That was really the cause of the accident, and for this No. 20 is 
alone to blâme. I do not doubt that No. 20 heard the signal of one 
whistle, which she took to be an answer to one given by herself; 
but the évidence is also clear that the Washington, which had stopped 
outside and a little below, first gave the signal of one whistle to 
the Chicago as the latter was coming out of the slip; and that the 
Chicago gave one whistle as an answer to the Washington's signal, 
but gave no single whistle to No. 20. The confirmation of the Chi- 
cago's account of the whistles between the Washington and the 
Chicago is so strong, that Icannot reject it; and it follows that the 
supposition by No. 20 that the Chicago gave her an answer of one 
whistle was a mistake. This mistake in the understanding of the 
whistles arose from the fault of No, 20 in coming down out of sight 
so near the piers, and was at her risk. The Chicago is in no way 
to blâme for not answering a signal of one whistle, given, as alleged 
by No. 20, before the Chicago had got out of the slip far enough 
to see No.; 20, or to know by what vessel or from what situation or 
for what purpose such a signal might hâve been given, or in which 
direction the vessel giving it was moving, 
; Libel dismissed, with costs. 
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UNITED STATES MINERAL WOOL CO. v. MANVILLE COVERING 00. 
(Circuit Court, B. D. Wisconsin. April 30, 1900.) 

EqUITY PlBADING — MULTIFARIOUSNESS— BiLI. FOR ÎNFRINGEMENT OF DiFFEKEKT 

Patents. 

A bill is not demurra for niultifariousness because it allèges iiifriugo- 
meiit of two separate patents, both of whicli are for processes liaving a 
single object, and wliich difCer only as to one ingrédient emplo.ved, al- 
though they are not charged to bave been used conjointly, wliere it is not 
apparent that any injustice will resuit from thus saving a multiplicity of 
suits. 

In Eqnity. On demurrer to bill for niultifariousness, in charging 
infringement of two separate patents, not alleged to be used con- 
jointly, 

Edward W. Frost, for eomplainant. 
G. T. Benedict, for défendant. 

SEAMAN, District Judge. The bill allèges the ownersliip by eom- 
plainant of two patents for a process of manufacturing minerai 
wool, — Xo. 447,360, issued Mardi 3, 1SÎ>1, and No. 452,733, issued 
May 19, 1891,— and tliat both are infriuged by the défendant for 
like manufacture. The process in each is "the remelting of hardened 
slag in a cnpola," but the earlier patent contains two claims for 
such process, — one showing as an ingrédient an admixture of lime 
or lime-bearing stone, and the other of lime and silica or lime and 
silica-bearing stone, whlle the latei patent describes the ingrédient 
used witli the slag as silica or silica-bearing stone. The iiiain feature 
in the process api)ears to rest in the use of hardened slag, which 
must be remelted to produce the minerai wool. If this is novel, as 
asserted, and the lime or silica, or both, are niere ingrédients to facili- 
tate the remelting, it may be questionable whether the various 
means should not hâve entered into the priinary patent in some 
form; but the question urged hère on behalf of the défendant, that 
the second patent is invalid for that reason, is not open on this de- 
murrer, as the objection of multifariousness must rest, not only on 
the fact that the grounds of suit are différent, but that each ground 
as stated is suflfieient to sustain a bill. Brown v. Trust Co., 128 U. 
S. 403, 412, 9 Sup. Ct. 127, 32 L. Ed. 4G8. The opinions cited in sup- 
port of the demurrer undoubtedly state a test for charging infringe- 
ment of several patents in one suit, which would defeat the joinder in 
this bill, if the rule applied in the cases referred to is inflexible, — 
that separate patents cannot be so united without an allégation of 
conjoint use of each patent. Hayes v. Dayton (C. C.) 8 Eed. 702; 
Barney v. Peck (C. C.) 16 Fed. 413; Consolidated Electric Light 
Co. V. Brush-Swan Electric Light Co. (G. C.) 20 Fed. 502; Union 
Switch & Signal Co. v. Philadelphia & E. R. Co. (C. C.) 08 Fed. 
913; Diamond Match Co. v. Ohio Match Co. (C. C.) 80 Fed. 117; 
Loudon Machinery Co. y. Montgomery, Ward & Co. (C. C.) 96 Fed. 
232. On the other hand, Shields v. Thomas, 18 How. 253, 259, 15 L. 
Ed. 371, — the leading authority on this subject, — adopts the view 
stated by Mr. Justice Story in his work on Equity Pleading, that 

101 F.— 10 
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"the conclusion to which a close survey of ail the authorities will 
conduct us seems to be that there is not any positiTe, inflexible nile as 
to what, in the sensé of a court of equity, constitutes multifarious- 
ness, which. is fatal to a suit on demurrer" (section 539); and the 
opinion ftirther states that the rule is "almost as much an excep- 
tion as a rule," and "that each case must be determined by its pe- 
culiar features." In U. S. v. American Bell' Tel. Ce, 128 U. S. 
315, 352, 9 Sup. Ct. 90, 32 L. Ed. 450, in Brown v. Trust Co., 128 
U. S. 403, 410, 9 Sup. Ot. 127, 32 L. Ed. 468, and in Harrison v. 
Perea, 168 U. S. 311, 319, 18 Sup. Ct. 129, 42 L. Ed. 478, the vlew 
thus stated is reafflrmed and exemplifled, and the principle of mul- 
tifariousness is stated as "one very largely of convenience," and as 
not applicable to defeat a trial in one suit of several causes, where 
parties and subject-matter are intimately related, and no injustice 
is apparent from thus saving multiplicity of actions. 

The case at bar is clearly distinguishable from each of those cited 
by connsel in which the objection of multifariousness was sustained. 
Thèse patents are for a process with a single object,— the produc- 
tion of minerai wool, — differing only as to one ingrédient employed 
in melting the slag. If the patents are valid, and the process is 
employed by the défendant, the use of either ingrédient would con- 
stitute infringement. The inquiry of fact seems to be well deflned, 
and it is not apparent that confusion or hardship can arise in pre- 
senting the issues in one suit. The demurrer is overruled, with 
leave to answer on or before the next rule day. 



INTBESTATB COMMERCE COMMISSION v. LOUISVILLE & N. E. CO. et ai. 
(Circuit Court, S. D. Alabama. December 12, 1899.) 

1. AppEAL— InJUNCTION— SUPBRSBDEAS. 

A decree granting an Injunction is not superseded by an appea) from 
tlie decree, even. thougli ail the requisites for a supersedeas be complleô 
with. Hovey v. McDonald, 3 Sup. Ct. 136, 109 U. S. 161, 27 L. Ed. 888; 
Léonard v. Land Co., 6 Sup. Ct. 127, 115 U. S. 468, 29 L. Ed. 445; Knox 
Co. V. Harshinan, 10 Sup. Ct. 8, 132 U. S. 14, 33 L. Ed. 249. 
3. Sâmb. 

A court renderlng a decree granting an injunction bas the power, if the 
purposes of justice requlre it, to order a continuance of the status que 
until a décision shall be made by the appellate court, or until that court 
shall order the contrary, and the power should always be exerclsed when 
any irrémédiable injury may resuit from the efflect of the decree as ren- 
dered. Hovey v. McDonald, 3 Sup. Ct. 136, 109 U. S. 161, 27 L. Ed. 888; 
Léonard v. Land Co., 6 Sup. Gt. 127, 115 U. S. 468, 29 L. Ed. 445. 
8. Bame. 

So long as an appeal remains unperfected, and the cause bas not passed 
into the jurisdlctlon of the appellate tribunal, it continues subject to the 
gênerai power of the circuit court over its own judgments, decrees, and or- 
ders during the existence of the term at which they are made. Smelting 
Co. V. Billings, 14 Sup. Ct. 4, 150 U. S. 31, 37 L. Ed. 986; Goddard v. Ord- 
way, 101 U. S. 752, 25 L. Ed. 1040. 

4 JUDQMKNT — VACATINQ. 

During the term at which they are made, the judgments, orders, and 
decrees of courts are under their control, and may be set aside or modifled, 
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as law or justice may require. Ex parte Lange, 18 Wall. 163, 21 h. Ed. 

872. 

5. Samb — AcT To Rbgulatb Commerce. 

The slxteenth section of tlie act of Febniary 4, 1887 (24 Stat. c. 104), to 
regulate commerce, as amended by the act of March 2, 1889 (25 Stat. e. 
382), under whicti resort to the circuit court can be had for the enforcement 
of lawful orders or requirements of the interstate commerce commission, 
provides that, "when the subject in dispute shall be of the value of two 
thousand dollars or more, either party to such proceeding before said court 
may appeal to the suprême court of the United States, under the same régu- 
lations now provided by law in respect of security for such appeals; but 
such appeals shall not operate to stay or supersede the order of the 
court, or the exécution of any writ or process thereon." Kailroad v. Behl- 
mer, 169 U. S. 645, 42 L. Ed. 889. Said provision of the act to regulate 
commerce relates only to the effect of an appeal, and it does not deprive 
the circuit courts of their right of control over their own decrees during the 
term at whieh they are rendered, and before an appeal is prayed. 

In Equitj. On pétition by défendants for suspension of decree 
and supersedeas of injunction. 

Fuller E. Calloway flled a pétition before the interstate commerce commission 
against the Louisville & Nashville Kailroad Company, the Western Railway 
of Alabama, and the Atlanta & West Point Railroad Company, alleging viola- 
tions by said défendants of certain provisions of the act to regulate com- 
merce; and such proceedings were had upon said pétition that said commission 
ordered, in effect, that said défendants cease and desist from charging rates 
for the transportation of the several kinds or classes of freight from New Or- 
léans, La., to La Grange, 6a., which are higber than défendants' rates from 
New Orléans to Atlanta, Ga. See Calloway v. Railroad Oo., 7 Interst. Com- 
merce Com. E. p. 431. The détendants, eonceiving that said order made by 
the commission was illégal, declined to obey it; and thereupon said commission 
flled a pétition in the circuit court of the United States for the Southern district 
of Alabama against said défendants, to eompel them to obey said order. Such 
proceedings were had in said court that on December 2, 1899, it was decreed 
by the court that a writ of injunction issue, as prayed for in said pétition, re- 
straining the défendants from further continuing disobedience of said order, 
and enjoining obédience to the same. On December 7, 1899, pursuant to said 
decree, an injunction was issued from said court enjoining said défendants, in 
effect, from charging rates for the transportation of the several kinds or 
classes of freight from New Orléans, La., to La Grange, Ga., which are higher 
than défendants' rates from New Orléans to Atlanta, Ga. During the same 
term at which said decree of December 2, 1899, was rendered, said défendants, 
on December 11, 1899, flled a pétition in said court, in which they averred, 
among other things, that to reduce the rates from New Orléans to La Grange, 
so as to make them not higher than the rates from New Orléans to Atlanta, 
will necessitate a réduction in the La Grange rates on each and every dass 
of freight, ranging from 9 cents per 100 pounds on class D, to 40 cents per 100 
pounds on class 1; that, by combining said reduced rates from New Orléans 
to La Grange with local rates prevailing from Le Grange, material réductions 
will bave to be made in the rates from New Orléans to every local station 
on the Atlanta & West Point Railroad, from and including Newnan, Ga., to 
and including West Point, Ga.; that said reduced rates from New Orléans to 
La Grange will be materially lower than the rates from New Orléans to every 
local station on the Western Railway of Alabama, from and including Cusseta, 
Ala., to and including Seven Mile, Ala.; tliat, if défendants shall accept said 
réductions in rates from New Orléans to said local stations, the loss will be 
irrémédiable, because défendants will hâve no right of action to recover back 
the différence between such reduced rates and the présent rates, and, if de- 
fendants bave such right of action, they will be forced to bring a multiplicity 
of suits against the various shippers and consignées to enforce said right; and 
that if défendants shall fail or refuse to reduce the rates from New Orléans to 
said local stations on the Western Railway of Alabama, so as to make them 
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as low as the La Grange rates, défendants will be subjected to a multlplicity 
of suits by shippers and consignées at said local stations for violating ttie long 
and short haul clause and other provisions of the act to regulate commerce. 
Said pétition averred that défendants contemplated praying an appeal from said 
deeree of December 2, 1899, and défendants offered thereln to keep an account 
of ail shipments from New Orléans to La Grange, and to exécute a bond to 
refund to shippers and consignées at La Grange ail such amounts as may be 
coUected by défendants, pending said appeal, as shall be in excess of said 
reduced rates to I^a Grange as ordered by the Interstate commerce commission. 
Said pétition prayed that the exécution of said deeree of December 2, 1899, 
be suspended, and that said injunction be suspended and superseded, pending 
said appeal. Said pétition was submitted upon brief and oral argument by 
the solicitor for défendants, and the United States district attorney, on behalf 
of said commission, opposed the granting of the prayer. 

L. A. ShaTer and M. D. Wickersham, U. S. Dist. Atty., for com- 
plainant. 
Ed. Baxter, for défendants. 

TOULMIN, District Judge. This cause came on furtlier to be lieard 
on this, the 12th day of December, 1899, upon the previous proceed- 
ings, and the pétition filed herein, on the llth day of December, 1899, 
by said défendants, praying for a suspension of the deeree rendered 
herein on December 2, 1899, and for a suspension and supersedeas of 
the injunction issued herein on December 7, 1899, pending the appeal, 
which said défendants désire to pray from said deeree. And, it ap- 
pearing to the court that said défendants may be subjected to ir- 
réparable injury and to a niultiplicity of suits if said deeree and in- 
junction should be enforced pending said appeal, it is ordered, ad- 
judged, and decreed by the court that, pending said appeal, said de- 
ifendants 'keep an accurate account of each and every shipment of 
freight made from New Orléans, La., to La Grange, (la., over their 
line, showing the dates of shipment, names of consignors and con- 
signées, the class and weight of freight carried, and the rate of 
freight charged, and make reports thereof to this court once every 
three months, pending said appeal; and that said défendants exécute 
bond, with sufflcient surety, to be approved by the court, payable to 
the United States of America, for the benefit of whom it may cOn- 
cern, in the penalty of |5,000, conditioned that, if said défendants 
fail to prosecute said appeal to effect, they will promptly pay to such 
person or persons as may be entitled thereto such amounts as said 
défendants may collect from such person or persons, for the trans- 
portation of freight from New Orléans to La Grange, pending said 
appeal, over and above the reduced rates from New Orléans to La 
Grange, as ordered by said commission and decreed by this court. 
And thereupon said défendants exeeuted said bond, and the same 
was approved by the court, and it was ordered, adjudged, and decreed 
by the court that said deeree be suspended, and that said injunction 
be suspended and superseded pending said appeal. 
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NEWTON et al. v. EAGLE & PHENIX MFG. CO. (JOHNSON et al., 

Interveners). 

(Circuit Court, W. D. Georgia, N. D. February 9, 1897.) 

1. Banks and Banking— Liens— Pledgk op Personaltt — Security of Depos- 

ITOKS. 

Act Ga. Feb. 17, 1873, authorizing a corporation to establish a savings 
department, requiriiig such company to pledge its entire capital stock aud 
property for the payment of the depositors, and providing that deposits 
miglit be reeeived after sucli pledge, did not, of itself, create a lien on 
such capital stock and property, since it autliorissed and reqiiired the com- 
pany so to do, and contemplated the security of depositors before the re- 
ceipt of deposits. 

2. SaME— MORÏGAGE. 

A resolution of the stockholders authorizing the diroetors to put into 
opération a savings department, and action by the directors thereunder, 
declaring the entire property of the company pledged for the payment of 
depositors, was not a full compliance with the authority and requirements 
of Act Ga. Feb. 17, 1873, authorizing and requiring a corporation to 
pledge its entire capital stock and property for the payment of depositors 
in its savings department, since such statute contemplated a mortgage on 
such stock and property. 

3. Same — Equitable Lien. 

Act Ga. Feb. 17. 1873, authorized and required the Eagle & Phénix 
Manuf acturing Company to pledge its entire capital stock and property 
for the payment of depositors in a savings department authorized to be 
established. The directors under authority of a stockholders' resolution, 
dcclared the entire property of the company pledged for the payment of 
sucli depositors. Held, that such action of the stockholders and directors 
constituted an équitable lien upon such property in fa.vor of depositors, or 
those who beeame depositors, in such savings department, though no par- 
ticular person was named, enforceable against the company and others 
with notice. 

4. Samb — Notice — Contents of Deed. 

A deed of trust conveyed the real and Personal property of a corpora- 
tion to secure payment of bonds issued to pay depositors in its savings 
department. Such deed recited Act Ga. Feb. 17, 1873, authorizing and re- 
quiring such corporation to pledge its capital stock and property for tlie 
payment of such depositors; that large deposits bad been reeeived; that 
such company had not made any pledge of its capital stock or property for 
payment of depositors, nor created any lien or mortgage of any kiud on its 
property. HeUl, that notice of an équitable lien existing on the capital 
stock and property of such corporation by reason of a pledge of such 
property declared by the directors under authority of a stockholders' reso- 
lution, and in pursuance of such act, eannot be implied from knowledge 
of the contents of such deed and bonds. 

In Equity. Bill by J. A. Newton, administrator, and others, 
against the Eagle & Phénix Manufacturing Company. On demurrer 
to the intervention of J. W. Johnson and others. Overruled. 

Ellis & Gray, for complainant. 

Abbott «& Cox, for défendant. 

L. F. Garrard and W. A. Blount, for trustée. 

McNeil & Levey, for interveners. 

Glenn, Slaton & Phillips, for receivers. 

Goetchius & Chappell, for creditors. 
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NEWMAN, District Judge. In 1873 the Eagle & Phénix Manu- 
facturing Company was engagea in the manufacturing business at 
Columbns, Ga. On February 17, 1873, an act of the législature of 
Georgia in référence to said Company became a law by the approval 
of the governor. That act, which authorized the establishment of 
a savings department, and which gives rise to the controversy now 
before the court, is as foUows: 

"Section 1. Be It enacted by the gênerai assembly of the state of Georgia, 
that the Eagle and Phénix Manufacturing Company, of Columbus, Georgia, be 
and is hereby authorized to establlsh a savings department In connection with 
the business of said company, and to recelve money on deposit from the em- 
ployées of said Company and others, and pay such rate of Interest, not ex- 
ceeding ten per cent upon the same as the dlrectors of sald company may dé- 
termine. 

"Sec. 2. That the sald company la authorized and is hereby required, to 
pledge the entlre capital stock and property of said company for the payment 
of depositors and those holding certlficates of deposits in said savings depart- 
ment, and each stockholder in said company shall be Individually liable for 
the ultimate payment of depositors, and those holding certlficates of deposits 
in said savings department, in proportion to the amount of hls stock. 

"Sec. 3. That after the said capital stock and property shall hâve been 
pledged, the sald company may Issue certiflcates of deposit to the amount equal 
to the amount actually deposited, in sums of five, two and one dollars, virhich 
may be payable to the holder of the same, and may be circulated by dellvery 
as eurrency. . 

"Sec. 4. That the dlrectors of said company are further authorized to make 
such by-laws and régulations as may be necessary for the proper management 
of said savings department." 

Following this act, on March 20, 1873, at a stockholders' meet- 
ing of said company, as appears by the minutes, the following action 
was taken: 

"John Peabody offered the follovring resolution, based upon the charter 
granted by the gênerai assembly to this company authorizing a savings depart- 
ment, and the issue of certlficates of deposit to be circulated as eurrency: 
'Resolved, that the dlrectors be authorized to put into opération the savings 
department aceordlng to the charter, and to proceed to the érection of an addi- 
tional mill,' " etc. 

Subsequently, as appears by the minutes, at a meeting of the di- 
rectors of the company, the following action was had: 

"Columbus, Ga., March 20th, 1873. At a subséquent meeting of the direct- 
ors the following motion was made and unanimously passed: 'That by the 
authority delegated by the stockholders and authorized by ihe charter of the 
savings department, that the entlre property of the company and of the stock- 
holders Individually in proportion to thelr shares is hereby pledged for the 
payment of depositors and those holding certlficates of deposit In said savings 
department.' " 

The marginal note to this action of the directors was as follows: 

"Pledge of the total assets of the Co. and the property of shareholders to 
depositors." 

Subsequently the interveners and others made deposits with the 
company, balances of which still remain in their favor unpaid. 
While the fact does not appear in the intervention which is now 
being heard on demurrer, it is conceded that no question is involved 
as to certiflcates of deposit, a large number of which were issued 
to be used as eurrency; they having ail been redeemed, and none 
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of them being in question hère. The indebtedness of this intervener 
and others, who hâve been heard by counsel in argument, and prob- 
ably ail that is now outstanding, is evidenced by pass books iseued by 
the savings department, and held by depositors showing deposits and 
balances. Another fact alluded to in the argument, and not con- 
troverted, and which was evidenced by one of thèse pass books," 
may be mentioned, and that is that inside of each of thèse pass 
books was pasted a printed slip, stating the action of the Com- 
pany with référence to securing depositors in the savings depart- 
ment, as has been set out above. On the 18th day of February, 
1891, the Company, by action of its stockholders, ceased to receive 
deix)sits in its savings department, and by like action of its stock- 
holders resolved to issue bonds to the amount of |1,000,000, to be 
sold for the purpose of paying off the deposits; said bonds to be 
secured by a mortgage or deed of trust executed by the company to 
the American Trust & Banking Company as trustée. Something 
over 1900,000 in amount of said bonds hâve been issued and sold. 
The bonds so issued recited upon their face that they were "to be 
issued and used only to pay off deposits made in the savings depart- 
ment in said Eagle & Phénix Manufacturing Company, established 
under act of the gênerai assemblj'^ of Georgia, Feb. 17, 1873." The 
récitals in the deed of trust made by the Eagle & Phénix Manu- 
facturing Company to the American Trust & Banking Company 
as trustée, so far as material hère, are as foUows. 

"Whereas, under an act of the gênerai assembly of Georgia entitled 'An 
act to authorize the Eagle & Phénix Manufacturing Company, of Colum- 
has, Georgia, to establish a savings department, and to provide for securing 
depositors' (which said act was approved February 17, 1ST3), the said manu- 
facturing Company did establish a savings department, and did reçoive money 
on deposit from the employés of said compauy and others, and continued to 
receive such deposits up to the 14th day of February, 1891. Whereas, the 
said manufacturing company did not at any time, by any action of Its stock- 
holders or directors, make any pledge of Its capital or property for the pay- 
mont of depositors, or tliose holding certiflcates of deposit in said savings de- 
partment, and has not created any lien or mortgage of any kind upon the prop- 
erty of said company. Whereas, on the 14th day of February, 1891, the board 
of directors of said manufacturing company, at a meeting held at the office 
of said company on that day, passed the following resolution, to wit: 'Re- 
solved, that the savings department of the Eagle & Phénix Manufacturing 
Company shall be wound up at as early a day as praetieable; that no more 
deposits shall be received after this day in the savings department, and any 
money sent for that purpose shall be held subject to the order of the owner.' 
Whereas, afterwards, to wlt, on the ISth day of February, 1891, at the annual 
meeting of the stockholders of said manufacturing company, the aforesaid ac- 
tion of the directors in discontinuing the said savings department was, by the 
said stockholders, ratified and confirmed, and the board of directors were au- 
thorized and directed to issue bonds payable in gold, bearing Interest at a 
rate not exceeding six per cent, per annum, to an amount not exceeding the 
total amount due said depositors, which bonds and the proceeds thereof shall 
be used only in paying off said depositors; and said board of directors were 
further authorized and directed to cause a mortgage or deed of trust to be 
made upon the real and Personal property of said manufacturing company, 
to secure the payment of such bonds, which mortgage or deed of trust shall 
be signed by the président and the secretary and treasurer of said company, 
and to be made to such person as trustée as the said board may designate, 
and for the benefit of the holders of such bonds; and to be further secured by 
keeping the said property bo couveyed insured against fire for the benefit of 
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tb€!;bondholders.; Whereas, instead of uslng and employing Ijhe money so de-, 
poslted 1^ sal^ savings department lu banking, or in banking Ifaans, or invest- 
ing In Sitôfek, ' bonàs, or other securitiesi the board of directors '6t sald manufac- 
turiiig Company employed the same to the extent of oter one million of dol- 
lars In erecting additional mills apd other proper and necessary buildings, and 
in the purchase of additional m^chinery, and In erecting a stone dam across 
.the Chattahoochee river In order the more effiectively and permanently to con- 
trol the water power of said cônipany; and hâve, in this VFay, added to and 
increased the Value of the property of said company to an amount over one 
million dollars, ail of which now belongs to said company, and forms a part 
of its capital and property; and for this cause it becomes necessary to issue 
bonds of said manufacturing company in order to pay off said d^iioslts. 
Whereas, in order to pay ofC said deposits, and in pursuance of the autliority 
duly conferred on them by said resolution, and by the charter of said manufac- 
turing company and amendatory acts, the said board of directors, by résolu^ 
tions duly adopted, determined to issue one thousand bonds of oue thousand 
dollars each, aggregatJng in amount ($1,000,000) one million dollars, wliieh 
amount does not exceed the amount of such deposits, and is sufflcient to en- 
able the said manufacturing company to fuUy pay o£C such deposits." 

AU of the property of the Eagle & Phénix Manufacturing Company 
was, on the 13th day of June, 189Q, placed in the hands of receivers 
by order of this court. At that time there were still outstanding and 
due a considérable sum to depositors in the savings department; the 
amount due to each being evidenced, as stated, by the pass books of 
the several depositors. 

The question now presented to the court is as to the relative 
priority of the two classes of creditors of the Eagle & Phénix Manu- 
facturing Company, namely, the depositors in the savings depart- 
ment of the company, and the holders of the bonds secured by the 
trust deed referred to. In determining this question, the flrst mat- 
ter for considération is a construction of the act of the législature of 
February, 1873. Did this act of itself croate a lien on the property of 
the Eagle & Phénix Company, — did it croate a présent and effective 
lien, without further action on the part of the company? The second 
section of the act provides that "said company is authorized and here- 
by required to pledge the entire capital stock and property of said 
company," etc. The ferm "pledge" is evidently not hère used in a 
technical sensé, and could not hâve been. The iterm "pledge'' strictly 
and technically refers to personal property, and involves a delivery of 
the property pledged. The intention clearly was that depositors in the 
savings department should hâve, as security for their deposits, the en- 
tire capital stock and property of the company; proper action of the 
company being authorized to this end. It is equally clear that this 
act did not, of itself, establlsh or croate a lien, but it authorized the 
company to do so. The company, by the second section, is "authorized 
and required to pledge," etc. The language is not that the "property 
is pledged," but that "said company is authorized and required to 
pledge," etc. If there could be any doubt about this being the proper 
construction of this act, the doubt is removed by the language of the 
third section of the act, which is, " Af ter said capital stock and property 
shall hâve been so pledged, the company may issue," etc. It seems 
too clear for discussion that the act contempiated that the com- 
pany should take steps, before receiving any deposits, to give to de- 
positors the security which the act authorized and required. Equally 
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clear is it that there was not a full compliance with tlie statutoiy au- 
thority and requirement. A mortgage was the only proper nieans 
by which the secnrity contemplated by the statute could hâve been 
given. Inasmuch as depositors would change from time to time, a 
mortgage to each would hâve been imi)racticable, and perhaps the 
most effective, and, indeed, the proper, way to ac(^oinplish the re- 
suit, would hâve been by a trust deed made to a trustée, who should 
hold for the benefit of ail who, fi'om time to time, might become de- 
positors in the savings department of the company. That such a 
course as this, and proper record, was necessary to a compliance with 
the statute such as would give those who might become depositors in 
the savings department a right to stand upon the statute, and to claim 
constructive notice as against subséquent incumbrancers or purchas- 
ers, is manifest. 

Passing from this, the next question for considération is the con- 
tention of the interveners that, if tliey hâve not a statutory lien, 
strietly considered, they hâve, under ail the facts, an équitable lien 
as against the company and those charged with notice. The claim 
is that, taking the act of the législature, together with the subsé- 
quent action of the stockholders and of the directors, showing an 
évident intention to secure the depositors . in the savings depart- 
ment with ail the property of the company, that under the recog- 
nized principles applicable to the subject a court of equity will come 
to their aid, and enforce the transaction as an équitable mottgage. 
Tn 1 Jones, Mortg. § 1G2, the doctrine as to équitable mortgages is 
stated in this way: 

"It lias been noticed that a convoyauee, accompanied by a condition con- 
ta ined eitlier in the deed itself or iu a sépara te instrument executed at tlie 
same time, oonstitutes a légal mortgage, or a mortgage at common law. In 
addition to thèse liormal instruments which are properly entitled to the désig- 
nation of mortgages, deeds and eontraets which are wanting in one or both 
of thèse characteristics of a commou-law mortgage are often used by parties 
for the purpose, of pledging real property, or some interest in it, as security 
for a debt or obligation, and with the intention that they shall hâve effect 
as mortgages. Biinity cornes to the aid of the parties in such cases, and gives 
efCect to their intention. Jlortgages of this iiind are, therefore, called équitable 
mortgages." "Xhere are many kiuds of etiuitable mortgages, — as many as 
there are variety of ways in wliich parties may contract for security by 
pledging some interest iu lauds. AVbatever the form of the contract may be, 
if it is intended thereby to create a security, it is an équitable mortgage. It is 
not evcn necessary that the contract should be, in express terms, a security; 
for equity will often imply this from the nature of the transaction betsveen 
the parties. For instance, a contract for security is, iu England, and in some 
States of America, implied from a dcposit of title deeds." 

And again, in section 165: 

"1,'pon this principle, the entry of an agreement by a corporation upon its 
records that a certain bond for title should be pledged to certain of its meni- 
bers as security for liabilities which tliey were about to ineur for the company 
was held to be an équitable mortgage; and. although a deed of trust was after- 
wards made in contormity -with tlie resolution, yet thèse members, having 
acted upon the faith of it before the deed of trust was made, were held to be 
entitled to the security as from that time, and the deed of trust was regarded 
only as a confirmation of the agreement, and as having relation to the resolu- 
tion." 
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Also from section 166 is taken the following: 

"An instrument whereby a corporation 'pledges the real and Personal estate 
oî said Company' for the fulflUment of a contract may be enforced as a mort- 
gage against the company and ail persons claiming under it with notice; and 
Is not rendered invalid for the reason that the property of the company is^ 
pledged wlthout spécification, or that the amount secured is not stated, or tlie 
tlme of rédemption flxed." 

A case on which much reliance is placed for tlie interveners is 
that of Ketclium t. Railroad Ce, 3 Cent. Law J. 704, Fed. Cas. No. 
7,739, first decided by Circuit Judge Dillon. The rule, as applicable 
to the facts in that case, is stated by the court in this way: 

"But the accepted doctrine of courts of equity In respect to équitable liens or 
charges will be found, we think, to support the conclusion we hâve reached. 
The cases clearly establish this légal proposition. If a debtor, by a eoncluded 
agreement with a creditor, sets àpart a spécifie amount of a spécifie fund in 
the hands, or to corne into the hands, of another from a designated source, 
and directs such person to pay. It to the creditor, which he assents to do, this 
is a spécifie appropriation, lîinding upon the parties and upon ail persons with 
notice who subsequently claim an Interest In the fund imder the debtor." 

This case was subsequently in the suprême court (Ketchum v. City 
of St. Louis, 101 U. B. 306, 25 L. Ed. 999), and the décision of Judge 
Dillon was aflarmed, two judges dissenting. 

In Gest T. Packwood (C. C.) 39 Fed. 525, the case decided by Judge 
Deady, the rule is stated in this way: 

"A wrltten agreement for security on certain property for the payment 
of a debt is, in equity, a mortgage, and will be enforced as such against ail 
parties to the agreement and those who hâve notice of it." 

Applying the doctrine thus enunciated to the facts in this case, 
there seems to be no doubt that an équitable lien exists in favor 
of thèse interveners against the company and as against others with 
notice of the facts creating such équitable lien. It is said by the 
bondholders resisting this claim that an équitable mortgage was not 
created by the action of the stockholders.and directors, because no 
mortgagee was named. It is true that no particular person was named 
as mortgagee, but a class of persons were named for whose benefit 
the pledge was made, and a class of persons easily capable of identi- 
fication, and who must be identified befo^re any rights can bç. de- 
clared in their favor. It is said, also, that this pledge of the prop- 
erty of the company was not made for the benefit of those who 
should become depositors in the future. This cannot be the case, 
because it is clear from the date of the act authorizing the savings 
department (February 17, 1873), and the date of the action of the 
stockholders and directors, March 20th thereafter, that, if the resolu- 
tion of the stockholders and directors was not taken before any 
deposits were received (which is most probable), only a very small 
amount could bave been received. The unmistakable intention of 
the action of both the stockholders and directors is that it should 
apply to ail the depositors thereafter in the savings department of 
the company. I hâve no difficulty, therefore, in holding that in 
view of this act of the législature, and the action taken by the stock- 
holders and directors, and the évident purnose and intention of that 
action, together with what must hâve been under stood and relied 
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upon by the depositors, an équitable mortgage exists in tlieir favor, 
whieli will be enforced as such against the company and others with 
notice. 

On the question of notice, in vievv of the last amendmeut flled 
by the interyeners, tliere is great diiïiculty in making any satis- 
factory ruiing at tliis time. The amendment alleged that |t>00,000, 
or some such large aniount, of the bonds secured by the trust deed 
to the American Banking & Ti'ust Company were purchased by stock- 
holders and directors of the Eagle & Phénix Manufacturing 'Com- 
pany, who had, at the time they took the bonds, full and actual 
knowledge of ail the facts relied upon by the Interveners to estab- 
lish their priority hei'e. So much of the question as relates to the 
effect of what appears on the face of the trust deed and the bonds 
theniselves as notice to purchasers of the bonds may be now, how- 
ever; ijroperly determined. While it is true that the trust deed 
shows on its face the passage of the act authorizing the savings de- 
partment, and while it is true that other récitals show that the de- 
posits to a large amount were received, still there is nothing what- 
ever on the face of either the trust deed or the bonds to show that 
any action such as that contained on the minutes of the company had 
been taken by either the stockholders or directors. The récital in 
the trust deed is that "the said manufacturing company did not at 
any time, by any action of its stockholders or directors, make any 
jdedge of its capital or property for the i)ayment of depositors or 
those holding certilicates of dei)osit in said savings department, 
and has uot created any lien or mortgage of any kind upon the 
property of said company." It cannot be that a statement that 
action of a certain kind has not been taken is notice that such action 
has been taken, in the absence of facts and circumstances calculated 
to arouse inquiry, or to suggest the untruthfulness of the statement. 
Xothing is seen upon the face of thèse papers to suggest to a pur- 
ehaser otherwise innocent, and purchasing bonds in the due course 
of business, any doubt as to the truth of the statement made therein. 
More must be shown, therefore, than ai)pears upon the face of the 
trast deed and Iwnds to charge a purchaser with notice of the équi- 
table lien which is held to exist as against the company and those 
taking the bonds with notice. 

With this expression of opinion, the matter as to how far each 
bondholder or set of bondholders are charged with notice of the de- 
positors' équitable lien must be referred to the spécial master to be 
determined upon the facts and circumstances surroundiiig the sev- 
eral bondholders. An order may be taken, therefore, referring the 
whole matter as to the relative priority of the bondholders and de- 
positors to the spécial master to hear évidence, détermine and re- 
port upon the same. 
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FISCHER et al. t. CAMPBELL et al. 
(arcult Court of Appeals, Fifth Circuit. April 10, 1900.) 

No. 887. 

1. Fbaudulent Conveyanoes— Preïerences bt Dbbtor. 

In the absence of any law rendering préférences illégal, the organiza- 
tion by a debtor, witli others, of a corporation, and his transter of i)roi> 
erty to such corporation in considération of stock tlierein issued to Uiin, 
wliich he transfers to certain of his creditors, does not constitute a fraud- 
ulent conveyance of the property which eau be set aside at suit of other 
gênerai creditors. , ' 

2. Creditors' Suit— Amendment of Bill. 

Complainants filed a creditors' bill to set aside a convcyance of prop- 
erty by their debtor to a corporation, which was made a défendant, on 
the ground that such eonveyance was colorable only, without considéra- 
tion, and made to defraud creditors. The évidence showed that the debt- 
or received for the property stock In the corporation, the most of which 
he had transferred to others, claimed to be creditors; but there was also 
évidence tending to show that much of such stock was disposed of in 
such a way that he still remained the real owner, and in control of the 
sarne for his own beneflt. Held, that equity requlred that complaiuants 
should be permitted to amend their bllt so as to raise the issue as to the 
bona fldes and character of such transfers, and to reaeh such stock if so 
transferred as to work an illégal préjudice to complainants as creditors. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

Statement of the pleadlngs as glven by appellants: Henry B. Fischer, Ber- 
nardo F. Fischer, Adolpho H. Fischer, and T. Tasso Fischer, partners doing 
business under the firm name of .T. & C. Fischer, flled their bill in the United 
States circuit court for the Southern district of Florida against A. B. Camp- 
bell and the A. B. Campbell Land & Loan Company, a corporation under the 
laws of Florida, alleging that on December 14, 1895, Charles S. Fischer Ueld 
four notes, aggregating ,|lC,116, against the A. B. Campbell Company, the pay- 
ment of which notes stood guarantied by the défendant Alexander B. Camp- 
bell under and by a certain eontract of guaranty executed by said A. B. Camp- 
bell to said Charles S. Fischer, dated April 3, 1895; that said notes and eontract 
of guaranty were sold and assigned by said Charles S. Fischer to complainants, 
who sued the défendant Alexander B. Campbell thereon, and recovered judg- 
ment against him for $18,980.98 and costs; that exécution was issued on said 
judgment, and returned nulla bona; that on said December 14, 1895, the de- 
fendant Alexander B. Campbell owned the property described in the bill (a 
number of lots in the city of Jacksonvllle, Fia.), and that on said date (Decem- 
ber 14, 1895) said défendant Alexander B. Campbell made a preteuded deed 
of eonveyance of said property to the défendant the A. B. Campbell Land & 
Loan Company, a corporation organized under the laws of Florida, Octobor 
21, 1895 (the incorporators being the défendant Alexander B. Campbell, and his 
wif e, Mary E., and two brothers, A. L. and P. Campbell) ; that at the time of the 
organization of said corporation the said Alexander B. Campbell was largely 
involved In debt to Charles S. Fischer and otlier creditors; that said Mary E., 

A. L., and P. Campbell never invested any capital in said corporation, nor liad 
any real interest therein; and that the organization of said corporation was 
but a part of a fraudaient scheme of said défendant A. B. Campbell to hinder, 
delay, and defraud said Charles S. Fischer and other creditors: tliat said A. 

B. Campbell, in pursuance of his scheme to hinder and defraud his creditors, 
made and caused to be recorded sundry other conveyances about December 14, 
1895, by which he covered up ail of his property. The bill allèges that the 
deed from A. B. Campbell to the A. B. Campbell Land & Loan Company is 
fraudulent and void as against creditors, and prays that the same niay be set 
aside, and the property subjected to the payment of complainants" judguient. 
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Tl^e bill prays that défendants be required to answer, but expressly waives 
answei' uuder oatli. Tliere is also a prayer for gênerai relief. Tlie défendants 
flled separate auswers. The answer of the défendant land and loan company 
dénies that said deed to it was a fraud and a sham, and allèges that said deed 
was made in good faith, for a fuU and valuable considération, to wit. 55,000 
in cash, and 200 shares of the capital stock of said company, issued and deliv- 
ered to A. B. Campbell. The answer dénies that the incorporation of said 
company was fraudulent, but allèges that said company was organixed for the 
purpose of doing a legitimate business. The answer also s<;ts up that a num- 
ber of said lots hâve been sold on contracts to other parties. The défendant 
A. B. Campbell answers to the same eiïect, and further allèges that, of the 
200 shares of stock issued to him, 193 shares were assigned to varions persons 
who had advanced him money. Replications to thèse answers were i\\eû, and 
testimony taken. Upon final hearing the court made its decree denying the 
prayer of the bill and dismissing the bill. Tliis appeal is brought to reverse 
this decree, and appellants insist that the decree is erroneous and should be 
reversed. 

D. U. Fletcher and H. B. Phillips, for appellants. 
W. B. Owen, for appellees. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 



PARDEE, Circuit Judge. The judge a quo decided in favor of 
tlie défendants, and flled the following reasons, to wit: 

"Findings by the Court. 

"J. & C. Fischer v. A. B. Campbell et al. 

"The substance of the allégations of this bill, omitting ail introductory and 
admitted portions, is that Alexander B. Campbell and his wife made a pre- 
tended deed of conveyance to the A. B. Campbell Land & Loan Company, for a 
pretended considération; that the organization was but a part of a fraudulent 
seheme to hinder and delay and defraud the creditors out of their just demands; 
that the said conveyauee was not real, but a mère sham, and made with the 
intention of hindering and defrauding the said Fischers and other creditors 
out of their just demands; that no considération was paid by the A. B. Camp- 
bell Land & Loan Company to said A. B. Campbell for said conveyance. and 
that said property is now held in trust for said A. B. Campbell, and for his 
use and benettt. and for the purpose of preventing a levy and sale under a 
writ of fl. fa. Stripped of ail surplus language, the charge is that said convey- 
ance complained of was but a pretended conveyance. and not a real one; that 
it was but a mère sham, and no considération passed, but the property is held 
in trust for the benelit of said A. B. Campbell. The answers of A. B. Camp- 
bell, as défendant, and the land and loan company, by A. B. Cam))bell, prési- 
dent, deny the charges so made, directly and positivel.v, — alleging that the 
organization of the corporation was arranged aud contempliited before de- 
fendant was a debtor of complainants; that the conveyance was made in 
good faith, for a good and valuable considération, wifîiout any intent to de- 
fraud his creditors; and that the stockholders of said corporation are bona 
fide holders, for full considération paid. The questions are very narrow and 
direct, and must be determined by the testimony, in the light of ail the sur- 
rounding oircumstances. The principles of fraudulent conveyances are well 
established by numerous décisions, and it is only necessary to apply them to 
the facts of this case. If the allégations of the bill are true, the comphUnants 
are entitled to a decree; but if, as contended by tlie défendant Campbell, th(( 
conveyance was made in good faith, for the purpose of enabling him to pay 
certain indebtedness which he had incurred in borrowing money to assist in 
clearing up the afflairs of the A. B. Campbell Company, they are not so enti- 
tled. It is not every conveyance that may be set aside, although the resuit 
may be to hinder and prevent certain creditors from enforcing a collection of 
their debts. A simple debt, until reduced to judgment, does not act as a lieu. 
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and pi-event ail conveyances and commercial transactions, although subsé- 
quent events may show that the debtor was, at the tlme of making such con- 
veyances, Insolvent. There Is no question of assignment of bankruptcy In 
thls case, by whlch préférences In payments of debts are prohlblted; and tUe 
whole case turns upon the fraudulent intention of the défendant, and liis de- 
sign to make a colorable eonveyance only, and to retain for liis own use the 
property so conveyed. The testlmony is positive that the conveyauces, both 
of the property to the land and loan company, and of the shares taken in 
satd company by the défendant to other creditors, were bona fide, and with- 
out any claim or right being withheld by the défendant. 

"In the case of Bank v. Trebeln (Ohio Sup.) 52 N. E. 834, so earnestly re- 
lied upon by complalnants in this caêe, the défendant, after takhig a certain 
number of shares in the new corporation in payment of the property, hypothe- 
cated them to secure loans, still holding the title in himself. This was un- 
questionably the crucial test of the case, which led to the reversai of the court 
below, as the appellate court says: 'Hls identity as owner of the property 
was no more changed by the eonveyance than it would hâve been by taking 
off one coat and puttlng on another. He was as mueh the substantial • owner 
of the property after the eonveyance as before, and had substiuitially the 
same use of it as If the eonveyance had not been made.' In this case the 
promise of an organization of tbe corporation, and a transfer of shares in 
payment of loans, based upon such promise, is distinctly testllied to as hav- 
ing been made before the complalnants' assignors beeame creditors, and tljat 
the eonveyance was but a fultillment of such arrangement and promise. The 
value of the property conveyed was estlmated at about $25,000, upon which 
were prior mortgage liens of between $10,000 and $11,000. The compensation 
reeeived was $5,000 cash, and the stock reserved, transferred in payment of 
debts, to the amount of about $11,000. The dlscrepancy between the amount 
reeeived and the actual value of the property is uot so great as to awakeu 
any suspicion of bad faith, and the supervision of the property siuce the con- 
veyances seems to be but that of an employé for a fixed compensation, and 
not of an owner or trustée. The défendant had a légal rlght to make a eon- 
veyance of this property to such of his creditors as he considered most justly 
entitled; and if he made such eonveyance for the purpose of repaying mouey 
borrowed to asslst in settllng up the indebtedness of the A. B. Campbell 
Company, rather than reserve it to respond to any deficiencies that might 
arlse under his guaranty for any deficiencies which might appear after an 
exhaustion of the assignment of assets to the assigner of the complalnants 
herein, it is not considered that the facts that such loans were procured from 
relations and persona! friends of the défendant, and the payments made to 
them, is sufflclent to prove bad faith in hlm. Nor can the rétention of one 
share in tbe coiporation show tlie entire eonveyance fraudulent. There was 
no law agalnst préférences, and u was for him to détermine from the cir- 
eumstances of the indebtedness who were most justly entitled. If he could 
transfer his property directly to his creditors, there is nothing in organizing 
a corporation, and transferilng the stock to them in good faith in payment 
of their loans, which would render It fraudulent. It would only be the retain- 
Ing for hls own beneflt the property, after a pretended eonveyance, which 
would demand that a court of equity déclare such eonveyance a fraud, and 
I do not consider the évidence establishes such a reversion. It is therefore 
considered that the deed of eonveyance made herein was made in good faith, 
and was not a pretended or colorable eonveyance, Intended to hinder and de- 
fraud creditors, but, rather, made in accordance with promises of the défend- 
ant made before his indebtedness to the complainant, and should not be set 
aside as fraudulent, and the decree wlll follow for the défendant accordingly. 

"October 30, A. D. 1899. James W. Locke, Judge." 

We agrée to the correctness of thèse findings, if the case should 
be flnally disposed of on the présent record, but we are of opinion 
that such disposition will not meet the real equities between the 
parties. If we concède, as shown by the évidence in the record, 
that the A. B, Campbell Land & Loan Conn>any was incorporated 
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In good faith, that part of its stock was Bubscribed and paîd for by 
third parties also in good faith, and that the lands conveyed by A. 
B. Campbell to the said company were conveyed for a valuable con- 
sidération, and not in fraud of the creditors of the said A. B. Camp- 
bell, still the case very strongly suggests that a large block of the 
stock of that company, received by said Campbell in payment for 
said lands, bas been disposed of in such a way that he remains the 
real owner and in full control of the same for his own beneflt, 
whereby his creditors are hindered, delayed, and defrauded. It is 
unnecessary to recapitulate the facts proved which so strongly sug- 
gest this equity. The record teems with them. As the complain- 
ants' bill is framed, it requires amendment to properly reach any of 
the stock of the A. B. Campbell Land & Loan Company, if any such 
there be, that A. B. Campbell bas disposed of to hinder, delay, and 
defraud his creditors; and it would be an improvement to the bill, 
and better state complainants' case, if it should be amended so as to 
clearly charge that the A. B. Campbell Company was insolvent, 
and that A. B. Campbell had become and was personally indebted 
to the complainants at and before the time the A. B. Campbell Land 
& Loan Company was incorporated, and its stock was issued and 
disposed of. On a further hearing the défendant A. B. Campbell 
may supplément his own évidence, and more clearly show, if so the 
case be, that he bas fairly used the stock issued by him to pay his 
just debts, without légal préjudice to his creditors. To allow amend- 
ments to the bill and take further évidence, the decree appealed 
from is reversed, and the case is remanded for further proceedings. 
See Insurance Co. v. Phillips (recently decided in this court) 102 Fed. 
19, and the cases there tiled. The costs of this appeal, including 
the cost of transcript, will be divided equally. 



RACHAT^ et al v. SMITH et aL 

(Carcult Court of Appeals, Flfth Circuit Aprll 10, 1900.)i 

No. 873. 

L SuBROGATrON TO BlGHTS OF MORTOAGEB — PATMENT AND SATISFACTION 0» 
MORTGAGB. 

One who loans money to a mortgagor for the express purpose of paylng 
the mortgage debt, and who hlmself makes such payment, Is not a vol- 
unteer; and although he has the mortgage satisfled of record, taking 9 
new one on the same property, he Is entltled to be subrogated to the lien 
of the prlor mortgage, as against one who acquired an interest In the 
property before Its release, and subject thereto, of whlch fact the second 
mortgagee had nelther actual nor constructlve notice. 
& Jddgments—Cokclubiveness— Relief aqainbt in Equitt. 

A défendant In an action at law to recover possession of land, who 
daimed under a légal tltle accompanled by possession, both antedating the 
title under whlch the plaintiff claimed, Is concluded as to his claim by a 
Judgment for the plaintiff, which necessarlly détermines the Invalidlty 
of his title; and he cannot make such title the basis of a subséquent lolt 
lu equlty to restraln the enfoicement of such Judgment. 
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Appeàl from the Circuit Court of the United States for the West- 
ern District of Texas. 

On December 19, 1898, Lula M. Eachal, joined by her husband, E. R. Bâchai, 
J. W. Baylor and his wife, Emma F. Baylor, and J. D. Wlllis, flled thelr an- 
clUary bill against the appellees, Francis Smith and S. G. Borden, praying for 
an injunction to restrain the appellee Smith from executing a judgment at law 
for lands rendered on December 7, 1898, In the case of Francis Smith against 
E. R. Rachal et al. On January 28, 1899, the plaintifCs, by leave of the court, 
flled an amended bill in the cause. The plaintiffs obtained from the court on 
December 21, 1898, a temporary restralning order pending the application for 
an injunction. On February 13, 1899, the plaintiffs obtained another order, 
continuing in force the former order until tlie final détermination of the appli- 
cation for the writ of injunction. The subject of the controversy is a tract 
of land. Francis Smith obtained a judgment at law for the land, and this suit 
in equity is to obtain relief against the judgment at law. Darius C. Rachal 
owned in fee simple 16,000 acres of land in San Patriclo county, Tex. He owed 
Shattuck & Hoffman, as trustées of the British & American Mortgage Com- 
pany, Limited, $20,000, borrowed money, evidenced by a note and secured by 
a mortgage on the land. Tlie mortgage bore date March 27, 1885. He also 
owed John Redmond a note for $10,000, borrowed money, secured llkewise by 
a mortgage on the land. On April 12, 1888, Darius C. Rachal sold and conveyed 
to P. A. Hunter, his son-in-law, and F. S. Rachal, his son, the Î^.OOO acres, ex- 
cept about 200 acres The considération recited in the deed was $48,865.20. The 
grantees assumed, as a part of the considération, the payment of the two 
mortgages on the land. The plaintiffs claimed and alleged in their bill that in 
the summer or fall of the year 1888 tie plaintiff E. R. Rachal, acting for and 
on behalf of his wlfe, the plaintiff Lula M. Rachal, made from Darius C. 
Eachal, F. S. Rachal, and P. A. Hunter a paroi purchàse for his wife of 
1,626 acres (described in the bill) of the aforesaid 16,000-acre tract of land; 
that this tract was sold to Lula M. Rachal as her separate property and estate, 
and to her sole and separate use and beneflt, and with the distinct understand- 
ing that the deed to her should so recite and be made; that the considération 
for the l,62C-acre tract was $4 an acre, vvhich was actually paid at the time. 
A deed was not made at the time, because a prlor survey was necessary, and 
there was no surveyor in the county, and the survey was not made until in 
the spring of 1889. In 1888 Lula M. Eachal took possession of the 1,020 acres 
so purchased by her, and began to impi'ove them. She built a house on the 
land. In 1889 she put a wire fence around the land, excepting about 120 acres, 
wliich she sold to Baylor. 

The original and amended bills contain the following averments: "That the 
plaintiff Baylor and wife purchased in January, 1889, from ÏAila M. Rachal 
■ ]26 acres of the 1,626-acre tract, and Immediately took possession of them and 
inclosed thém with a wire fence, and made other improvements; and on April 
9, 1895, the défendant S. G. Borden purchased of Lula M. Rachal and her hus- 
band, by warranty deed, 350 acres of the 1,626-acre tract, for a considération 
of $1,800, which was paid in full; and the plaintiff J. D. Willis purchased from 
D. C. Rachal in the fall of 1888 50 acres of his 16,000-acre tract at $14 an 
acre, which he paid for, improved, and occupied with his family, but did not 
obtain his deed until March 26, 1890. That at the time of Lula M. Rachal's 
purchàse it was distinctly understood that her grantors should remove ail 
liens and incumbrances from the tract by the payment of the considération which 
P. A. Hunter and F. S. Rachal had agreed to pay for the 16,000-acTe tract, 
and the same agreement was made with .1. D. Willis at the time of his pur- 
chàse, and that the whole of the considération was fully paid off and extin- 
guished on January 15, 1890. That on January 15, 1890, F. S. Rachal, P. A. 
Hunter, and Darius C. Rachal and wlfe executed a deed of trust on the whole 
of the 10,000-acre tract of land to a trustée to secure the Alliance Trust Com- 
pany in a loan of $34.000; and on May 27, 1892, the same parties gave to a 
trustée a deed of trust on the 16,000-acre tract, except the tract owned by Lula 
M. Rachal, J. W. Baylor, and J. D. Willis, to secure the défendant Francis 
Smith in a loan of $9,000. The deeds of trust contained powers of sale, and 
on October 15, 1897, the trustée sold the whole of the lC,000-acre tract under the 
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power in the deed of trust, when the défendant Smith purchased it for $10,000, 
and reeeived a deed f rom the trustée, and brought his action at law to recover 
possession and obtained judgment; and S. (}. Borden obtained judgment upon 
his plea In reconvention against E. K. Rachal upon his warranty for $1,800, 
and Borden refused to join in this bill. That défendant Francis Smith, while 
acting as agent for the AlUance Trust Company in negotiating the loan of $34,- 
000, and Thompson, the trustée in the deed of trust, did in the latter part of 
December, 1889, visit and inspect the 16,000-acre tract of land, with the view 
of maljing the loan, and, while on the premises inspecting them, saw Lula M. 
Kachal living on and in possession of her 1,500-acre tract, and saw ail the Im- 
provements made on it by her, including the fence inclosing It, and was noti- 
fied that she owned it as her separate property, and was a married woman 
and head of a family, and wife of E. R. Rachal, and in lilîe manner saw the 
possession and improvements of Baylor and wife and Willis, and before the 
exécution of the two deeds of trust had full notice of the rights of the plain- 
tifCs. That the tracts of land owned by the plaintifCs and S. G. Borden were 
included in the deed of trust of January, 1800, by mistake; that it was agre.^d 
between Darius C. Rachal, acting for hinaself, F. S. Rachal, and P. A. Hunter, 
and défendant Smith, as agent of the Alliance Trust Company, that the lands 
elaimed by the plaintifEs and the défendant Borden should not be included in 
the deed of trust of January 15, 1890, and that they hâve a complète équitable 
title thereto, superior to the title of Smith. That pursuant to the agreement 
of the parties the Shattuck & HofCman and Redmond notes were, by the 
procurement of Smith, as the agent of the Alliance Trust Company, paid oif, 
and marked 'Paid' on tlieir face, and canceled and extlnguislied, and the deeds 
of trust by which they were secured were, at the request of Smith, released 
in the manner required by law. That there never was an assignment of the 
Shattuck & HofCman and Redmond notes to the Alliance Trust Company or to 
Smith, or any foreclosure of the deeds of trust securing them or any rights 
asserted under them, or any claim that they were valid, subsisting debts, until 
since flling this suit, but that the Alliance Trust Company and Smith bave 
treated the notes as extinguished. That the lands embraced in the deed of 
trust of January 15, 1800, excluding the tracts elaimed by the plaintifCs and 
the défendant Borden, were then of the value of $!>0,000; that the plaintiffs 
hâve, in good faith, with the understanding that ail liens would be removed 
therefrom, made permanent and valuable improvements on the lands, and hâve 
built thereon their homes and reared their familles; and Smith, with a knowl- 
edge of their rights, is seeking to wrougfully acquire both their lands and the 
improvements; and that, if the preliminary writ of injunction is not granted, 
they will be immediately tiu-ned ont of possession, and the injury to them will 
be immédiate, certain, great, and irréparable. That neither the plaintiffs nor 
the défendant Borden was a party to any of the deeds of trust on said land 
mentioned in the pleadings, nor did they, or either of them, dérive any benetit 
from the loans; nor was either of them in any way connected with the sale 
under the powers of the deeds of trust at which Smith purchased, nor the 
deeds made thereunder to Smith, but they are a cloud upon their title." 

The issues will be shown by the following condensed statement of the an- 
swer tiled by défendants, Francis Smith and S. G. Borden. The answer 
allèges: "That on the 4th of December, 1889, the two mortgage debts — one for 
$20,000, and the other for $10,000 — ^beeame due ; and in order to get money 
at a cheaper rate of interest, and to extend the above loans, Darius 0. Rachal, 
F. S. Rachal, and P. A. Hunter made an application in writing to Francis Smith 
& Co., agents of the Alliance Trust Company, to borrow $34,000. In the ap- 
plication they stated that the money was wanted for the purpose of paying 
the above mortgages, and the Alliance Trust Company was authorized to pay 
them out of the proceeds of the new loan. In the application they represented 
that the 16,351 acres of land were owned by the applicants, and were rented 
to and occupied by varions tenants. That on the 15th of January, 1890, the 
Alliance Trust Company, relying upon the représentation of the applicants, 
believing it to be true, loaned them the sum of $34,000, for the seeurity of 
which they executed a deed of trust upon the whole property ; and the deed 
of trust was duly recorded on the 15th of January, 1890. In making the mort- 
gages it was agreed and understood that they were made for the purpose of 
101 F.— H 
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taking up and (e^tending^the two p^pyioiis loans, whereby the Alliance Trust 
Company should lie subrogated to îhè Uëns ottbe tw() preVlOus deeds of trust. 
That after the deçii of trust wasreçorded tlie Alliance Trust Company paid 
to the British & ^Vmerican Mortgage Company, Limited, and to John Redmond, 
thç principal and interest due upon thelr several mortgdgéS; and releases were 
dellvered to the Alliance Trust Company, and they werô placed on record by 
It. That on the éth of September;;188T, Darius 0. Eaehàl, F. S. Rachal, and 
P. A. Hunter haylng failed and refuséd to pay the note, due to the Alliance 
Tros^ Company, the property was.dtrty sold by the trustée, and purchased by 
JPrancls Smith, vhp holds it as truàtee for the Alliance 3?rust Company. The 
défendant dénies that the surrènSer and caneellatlon of the notes and deeds 
of trust mentioned above wéré Intended by the parties to operate as a dis- 
charge of the liens thereon as à^înst the Alliance Trust Company, but were 
made merely for, the purpose.or oaçrying înto elïect the subrogation, and not 
for the purpose of discharglng the liens in favor of any oi the plalntiffs. That 
the appellants at the date of thelr pretended paroi purehases had notice of the 
two liens aforesald, and thelr purehases, if any, were made subject to the 
liens, and défendant dénies tbat.it was ever at any time agreed and understood 
that the land purcha.sed by them&hould not be includèd in the deed of trust In 
fayor of the Alliance Trust Coiiapany, The; défendant Smith admltted that he 
IjQspected the land before making the loan of $34,000, but dénies that he had 
any notice that the property in eontroversy was either owned or claimed by 
the plaintlffs, or either of them,.but It was represented to him by the borrow- 
ers that the tltle to ail of the tond was in them, and it was occupled only by 
their tenants. The défendants denied that the lands Claimed by the plaintififs 
were includèd liî the deed of trust to the Alliance Trust Company by mutual 
mistake. On thé contrary, the land çlalmed by the plaintlffs was pointed ont 
as a part of the security, the whôl^ 16,351 acres then bèlng in a solid body; 
and, had the 1,500 acres clairned by the plaintlffs been çxcepted, he would not 
hâve made the loan. Tbe défendant deniëd that when he inspected the land 
it was pointed out as belongjng to the plaintlffs. On the contrary, he was 
told by Darius, Ç. Rachel that the land was owned by F. S. Rachal and Peter 
A. Hunter, and occupled by thelr tenants; that he expected to make a deed 
to B. R. Rachal of two hundred acres when his debts were settled. The de- 
fendant thereupon refused to ioan the money unless B. R. Rachal made a dls- 
clalmer, whéréupon E. R. Rachal made a disclaimer in writing, to the efCect 
that he was living upon a ranch owned by Rachal and Hnnter, and that he had 
no right, tltle, or claim whatevèr In the land occupied by him. That at the 
time the disclaimer was made no tltle had ever passed out of Darius C. 
Rachal, F. S. Rachal, and P. A. Hunter Into Lula M. Rachal or the other ap- 
pellants. The défendant Smltb admits that he had In his possession the two 
notes for $20,000 and $10,000, and they vere marked 'Paid' upon their faces, 
and he bas In his possession releases of the two raortgages of $20,000 and $10,- 
000, whiçb hâve been duly placed on record. The défendant also admits that 
at the time he loaned Ihë rnoney for the Alliance Trust Company the 16,351 
acres were worth the amouiit of the loan. He dénies that they are now worth 
anything like that sum. He adïiaits that on the 27th day of May, 1892, he 
loaned Rachal and Hunter an additional $9,000, becaUse Rachal and Hunter 
gave him, as additional security, vendor-lien notes aggregating $21,800." 

Many dépositions and affidavlts and documents were used In évidence by the 
parties, tendlhg to prove the averments of the blU and answer, respectively. 
Such parts of this évidence as are deemed pertinent to the questions dlscussed 
will be stàted in the opinion. The application for a prelimlnary w.rit of in- 
junctlon in the case was hèard befM* Hon. T. S. MAXEY, United States dis- 
trict 5ndge, and on Augùst 23, 1899, be refused tbe wrlt, and dissolved the 
temporary restraining order that had'been granted in the case. The plaintlffs 
Lula M. Rachal, B. R. Rachal, and J. D. WilUs appealed to this court, and 
asslgn as error the action of the court in refoslng the injunction and dissolvlng 
the restraining order. 

C. L. Bâtes, for appellants. 

Upson & Newton and W. W. King, for appellee Francis Smith. 

Before FARDEE, McCOBMICK, and SHELBY, Circuit Judges. 
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SHELBY, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Darius C. Rachal was the owner in fee simple of the real estate 
in controversy. The entire tract owned by him embraced 16,000 
acres. On March 27, 1885, having borrowed 120,000 of the British 
& American Mortgage Company, Limited, he executed a deed of 
trust on the land to secure the debt. On September 15, 1887, he also 
executed a second mortgage on the land to secure f 10,000 borrowed 
of John Eedmond. Darius C. Eachal's wife joined him in the exécu- 
tion of thèse mortgages, and they were duly recorded. There is 
no dispute as to their validity. ït is well to note that Darius C. 
Rachal was the owner of thèse lands at the beginning of the trans- 
actions ont of which the litigation arises, and that it is unques- 
tioned that they were then subject to the two mortgages for $30,000, 
with acerued interest. On April 12, 1888, Darius C. Eachal con- 
veyed, with warranty of title, ail thèse lands, except 200 acres, 
to Frank S. Eachal, his son, and P. A. Hunter, his son-in-law. The 
grantees assumed to pay the two mortgages. The recited considéra- 
tion out of which the mortgages were to be paid was 148,865.20. 
This sale and conveyance made F. S. Rachal and P. A. Hunter the 
owners in fee simple of the land, but it remained subject to the two 
mortgages. With the title and ownership standing this way, the 
trade was made on which the plaintiff Lula M. Eachal bases her 
right to équitable relief. She made a paroi purchase in the sum- 
mer or fall of 1888 of 1,626 acres of the land at |4 an acre. She re- 
ceived no conveyance at first, but took possession and fenced and 
improved the land. Finally, on March 36, 1890, she obtained a con- 
veyance of the land, dated November 1, 1889, but not acknowledged 
until April 14, 1890, and it was recorded on March 21, 1891. This 
deed was executed by Darius C. Rachal and his grantees in the 
conveyance of April 12, 1888, — ^F. S. Rachal and P. A. Hunter. 
Lula M. Eachal made sales of small parts of the tract conveyed to 
her, but, in the view we take of the case, thèse transactions are not 
material. The two mortgages on ail the land remained unpaid. 
On December 4, 1889, Darius C. Eachal, F. S. Eachal, and P. A. 
Hunter made written application to Francis Smith, one of the 
appellees who was engagea in negotiating loans, to borrow $34,000, 
at 9 per cent, interest, to be used in paying off the two mortgages 
on the land. The written application for the loan asserted that 
the title to the lands was in F. S. Rachal and P. A. Hunter, and that 
the lands were in the possession of Darius C. Rachal and P. A. 
Hunter. The fact that the land had on it the two mortgages was 
stated, and the applicants authorized Francis Smith, if the loan was 
made, to pay the mortgages out of it. Thèse mortgages were 
bearing 12 per cent, interest. After examining the real estate, 
Francis Smith agreed to make the loan applied for. In this he acted 
as the agent of the Alliance Trust Company. On the 15th of Jan- 
uary, 1890, Francis Smith, as such agent, lent the |34,000 to the 
applicants Darius C. Rachal, F. S. Eachal, and P. A. Hunter, who 
executed a deed of trust on the 16,000 acres of land to A. S. Thomp- 
son, as trustée, to secure the loan. After the deed of trust waa 
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exeçuted, Francis Smith paid out of the loan to the.owner of the 
$2b,tiOÔ mortgage debt the àmourit thereof, with interest; and 
ie alsop^id out of the loan to the owner of the |10,000 mortgage 
th^ àmount thereof, with interest. Both debts, with interest, 
ampuiite^itO| 132,440. Francis Smith did not haye thèse debts trans- 
ïerred to him or to the Alliance Trust Company. He had the own- 
ers of tlje debts, who received the money on them, to exécute 
releases,.which were r^icprded. Francis Smith received into his pos- 
session the releases and the original |20,000 mortgage and note, and 
the original |10,000 mortgage and note, and he still holds them in 
his possession. Darius 0. Eachal, F. S. Hachai, and P. A. Hunter 
having failed to pay the loan of $34,000 when due, and the trustée 
failing to act, a substituted trustée sold the real estate on the 4th 
of September, 1897, under the power of sale in the deed of trust ; 
and Francis Smith became the purchaser, and received a convey- 
ance from the substituted trustée. Francis Smith then sued, in 
an action at law in the circuit court of the United States for the 
Western district of Texas, to recover the lands, and on the 7th day 
of Decémbei*, 1898, had iudgment entered in his favor for them. 
This suit in equity is to enjoin the enf or cernent of the judgment 
at law. 

On the facts of this case, is the Alliance Trust Company subro- 
gatëd to the rights of the oi*iginal mortgagees? The contention 
of the learned counsel for thé apj)ellees is that Francis Smith, as 
the agent of the Alliance Trust Company, having furnished money 
to the Rachals and Hunter to pay off the two mortgages, and the 
same having been paid by hini ai the request of the borrowers, he 
is thereby subrogated to the previous liens, and equity keeps them 
alive for his use and benefit, to the exclusion ôf Lula M. Eachal, 
who bought subject to the mortgages, but before the lien of the Al- 
liance Trust Company, If this contention is well founded, it is 
conclusive in equity against the appellants; for Lula M. Eachal 
has no equity Superior to the mortgagees, who held recorded liens 
on the lands at the timé of her paroi purchase. She clearly took the 
land subject to the two mortgages on it. If Francis Smith, as the 
agent of the Alliance Trust Company, had not paid the mortgages, 
they would nbSv be on the land, and would be superior to the equity 
asserted by Lula M. Eachal. If we hold that the Alliance Trust 
Company is the équitable owner of the two mortgages, by apply- 
ing the doctrine of subrogation, Lula M. Eachal is in no worse 
position than she would hâve been if the mortgages had never 
been paid. She does not and cannot complain that the subroga- 
tion makes her position less favorable than it would hâve been 
if Francis Smith had not advanced the money to pay the mort- 
gages. Her clàim, in effect, is that she, and not the Alliance 
Trust Company, should hâve the benefit of the payment made by 
Francis Smith as its agent. 

Since the équitable doctrine of subrogation was ingrafted on the 
English equity jurisprudence from the civil law, it bas been steadily 
growing in importance, and widening in its sphère of application. 
It is a création of equity, and is administered in the furtherance 
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of justice. It is applied to give the party who actually pays the 
debt the full benefit and advantage of such payment. It bas been 
long settled, and it is net controverted, that the doctrine applies 
where a junior incumbrancer discharges the prior incumbrance, and 
where the surety pays the debt of his principal, and in cases of like 
character. A just limitation of the application of the doctrine is 
that it does not apply to payments made by a mère volunteer or 
étranger. "No one can be allowed to intrude himself upon another 
as his surety; and therefore if a man voluntarily pays the debt of 
another, without any agreement to that effect with the debtor, he 
cannot take the place of the créditer, or in any way recover the 
money so paid, of the debtor, because the law does not permit one 
man thus offlciously and without solicitation to intermeddle with 
the afifairs of another." Winder v. Diffenderffer, 2 Bland, 199; Har- 
ris, Subr. p. 558, § 810, note h. This objection is made in the prés- 
ent case. It is urged that Francis Smith, in advancing the money 
to pay the mortgages, was a mère volunteer, within the meaning of 
the anthorities, and that the doctrine of subrogation, therefore, 
does not apply. It will be remembered that the money was lent 
and applied to the payment of the mortgages at the request of the 
debtors, the new mortgage being taken on the same lands covered 
by the oMer mortg^es. "A person who has lent money to a debtor 
may be subrogated by the debtor to the creditor's rights; and if 
the party who has agreed to advance the money for the purpose 
employed it himself in paying the debt, and discharging the incum- 
brance on land given for its security, he is not to be regarded as a 
stranger. Dix. Subr. 16S; Payne v. Hathaway, 3 Vt. 212. The 
real question in ail such cases is whether the payment made by the 
stranger was a loan to the debtor throngh a mère désire to aid 
him, or whether it wae made with the expectation of being sub- 
stituted in the place of the creditor. If the former is the case, he is 
not entitled to subrogation; if the latter, he is. If a person pays 
a debt at the instance, request, or solicitation of the debtor, he is 
neither a volunteer, stranger, or intermeddler; nor is the debt re- 
garded as œttinguished, if justice requires that it should. be kept alive 
for the benefit of the one advancing the money, who thereby becomes 
the creditor. Association v. Thompson, 32 N. J. Eq. 133." Harris, 
Subr. p. 559, § 811, note 1. 

Pomeroy, after stating the gênerai rule as to subrogation or équi- 
table assignment in cases of payments made by persons who hâve sub- 
séquent interest in the premises, adds: 

"The doctrine Is also justly extended by analogy to one who, havlng no pre- 
vious Intarest, and being under no obligation, pays off the mortgage, or ad- 
vances money for its payment, at the instance of a debtor party, and for his 
benefit Such a person is in no true sensé a mère stranger and volunteer." S 
Pom. Eq. Jur. (1883) | 1212. 

If Francis Smith, instead of taking a release of the two mort- 
gages, had taken an assignment of them, the questions hère discussed 
would never hâve been raised. As he paid off the mortgages at 
the request of the debtors, they would unquestionably hâve been 
assigned to him without recourse, had he requested it. He was 
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entitled to aa aasigsment. î^tmbly t. Casaidy,- 8S;N:.iY. 155. In 
equity^whateverrights accrue fromthe payment aafise from the fact 
of payment. If the one who makes the payment is entitled to tiie 
bettefit of the doctrine of subwîgation, be becomçs the équitable as- 
signée of the claim paid. l'or Sis reason Pomeroy prefers and uses 
the tenn "équitable assignaent," -Instead of "subrogation." 3 Pom. 
iki. Jur, (1883) § 1212, noteï. Mit be correct that Francis Smith's 
position was not that of a volunteer or stranger, then it is imma- 
terial that a release, Instead of an assignment, was made. Where 
the rights of innocent third petsons hâve not intervened, the release 
will not ïH-event the person making the payment from becoming the 
équitable assignée of the claHm paid. Barnes v. Mott, 64 N. Y. 397, 
401; Oobb v. Dyeï, 69 Me. 494; DiHon v, Rauffman^ 58 Tex. 696. 

We décide that on the facts of the case, in the absence of any 
agreement on the subject, tiie Alliance Trust Company is subro- 
gated to the rights of the mori^agees, whoae claims it advanced 
the money to discharge. The folïowing Texas cases are cited as 
tending to sustain our conclusion: Whitselle t. Loan Agency (Tex. 
Civ; App.) 27 S. W. 309; Ploeger v. Johnson (Tex. Giv. App.) 26 S. 
W. 482; Bank v. Ackerman, 70 Tex, 315, 320, 8 S. W. 45; Mustain 
T. Stokes, 90 Tex. 358, 38 S. W. 758; Pridgen t. Wam, 79 Tex. 588, 
593, 15 S. W. 559; HickS v. Morris, 57 Tex. 658; Focke v. Weishuhu, 
55 Tex. 33; Oury v. Saunders, 77 Tex. 278, 13 S. W. 1030; Cason 
y. Connor, 83 Tex. 26, 18 S. W. 668. 

Thîs conclusion alone would lead to an alïïnnance of the decree 
refusing the injunetion and dissolving the restraining order, but 
there ià another View of the case that leads to the same resuit. If 
Lula M. Hachai bas the snperior claim to the lands in question, why 
a>nld she not successfully assert it at law? The suit at law was not 
brought by Francis Smith until October 16, 1897. At that time her 
paroi purchase, according to the averments of the bill, had been 
ratifleà by the éxecution of a deed. Il Is alleged that she obtained 
the conv^ance in its corrected form in time to hâve it entered of 
record on March 1, 1891^ For five or six years before the suit at 
law was brought on the arerments of the bill, she was in possession 
of theland, and in possession of it by a written title. If her aver- 
ments and contentions are true as tô her purchase, possession, and 
deed, did she not bave the superior title at law? It is true that at 
the time she made the purchase the mortgages were on the land, 
and then unpaid; but, if they stood in the way of her défense at law 
while they were unpaid, it appears from the bill that they were paid 
and releases executed on the, 15th of January, 1890, long before the 
suit was brought. It seems to us that, in deciding the case at law 
in favor of the plaintiff Francis Smith, the court necessarily held 
that the deed conveying the landS to Lùla M. Eachal was for some 
reason învalid. Both parties to the suit at law deraigned title from 
Darius 0. Eachal. The title oiîered by Lula M. Rachal was prior 
in point of time to the titles relied on by Francis Smith, and, unless 
the évidence showed her title to be invalid for t'raud or for other 
légal reason!?. slie conld siiccessfull.y défend on her prior ti'i". No 
bill of exccr.liciiis oi' wi-it of erroi* wns, tala-u in tlie nv.''. - ".m\ 
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that case is not before this court. It is only relevant to this litiga- 
tion in showing, if it does show, that the plaintifE hère, Lula M. 
lîachal, asserts no title heie that was not, or that could not, if vaJid, 
bave been, successfullv asserted in the case at law. lier title being 
the older one, and being a légal title by deed, if the court had held 
it to be valid she would hâve prevailed at law; and Francis Smith 
or the Alliance Trust Oompany would bave been forced to apply to 
equity for relief, if he desired to avail himself of the doctrine of 
subrogation to enforce the two mortgages on the land which were 
nlder than the title of Lula M. Eachal. Tlie decree refusing the in- 
junction and dissolving the restraining order is aiîirmed. 



KENDALL v. DE FORESÏ et al. 

(Circuit Court of Appeals, Second Circuit. April 3, 1900.) 

No. 130. 

1. TllUBTEB— ApPOIHTMEKT OF SoCCESSOIt — AcCOIJÎÎTmG— PARTIES. 

Wliile it is not necessary to malîe annuitants parties to an action by a 
trustée to hâve a new trustée appointed in his place, yet if in sueh action 
he procured au accounting, and a decree approving payments made by hlm 
to residuary legatees which depleted the annuity fund, it is not conclusive 
against them. 

2. SaME— LlABILITY OF TRUSTEE. 

Where, after the death of some of the annuitants, the trustée appropri- 
âtes part of the annuity fund for the beneflt of residuary legatees, he does 
so at his péril; and, although acting in good faith, if the bal.ince is insuffi- 
cient to pay the annuitants, he must be deemcd, in equity, to hold the 
amount still in his hands as part of the fund, and is liable to the annu»- 
tants therefor. 
8. Same— Paymekts Puusuant to Decker— Ijiability to Ankditants not 
Parties to Action. 

Where a trustée pays from an annuity fund a sum allowed as commis- 
sions, costs, and counsel fées in an action brouglit by him for an account' 
ing, to which annuitants were not made parties so as to be bound thereby, 
he will be deemed, in equity, to hold the amount still in his hands as part 
of the fund. 

4. Successive Trustées — Liability — Estoppel. 

A decree permitting a tnistee to resign and appointîng his successor 
determined the proportion of the estate belonging to an annuity fund, and 
the proportion belonging to the residuary legatees' fimd. The trustée, lu 
turning over the estate to his successor, seheduled as belonging to the 
residuary legatees a larger proportion of the assets than that fixed by the 
decree, and the new trustée distributed the income on that basls. Beld 
that, as between it and the old trustée, it could not eseape liability to the 
annuitants on the principle of estoppel, as it was not justified in relying 
on the schedule, and, in a légal sensé, could not bave been misled thereby. 

5. Appeal — Stipulation— Re-examination op Tkstimont. 

Where, on an appeal from a decree flxing the liability of successive trus- 
tées, a stipulation is made, disiiensing with the proofs talien before the 
inaster, and assenting to the accuracy of his computations, the court will 
not re-examine them to' ascertain whether an error was made In appor- 
tioning restitution between the two trustées. 

6. Depi.etion dp Estate— Action against Trustées— Parties. 

Where trustées erroneously pay to residuary legatees a larger proportion 
of the estate than they are entitled to, thereby depleting an annuity fund, 
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such légatees are not necessary, parties défendant to ali action 1 y tlie an- 
miitants agalngt tlie trustées, as tlie annuitants are not obliged to foUow 
tlie funds wrongfully devested, and tlie trustées are not deprived, by reason 
of any deeree in such action, of ary remedy tliey may hâve against the 
residuary légatees. 

Appeal from the Circuit Court of the United States for the Soutbr 
ern District of New York. 

Action by Sarah J. Kendall against Robert N. De Forest, indi- 
viduallj' and as trustée, etc., and the New York Life Insurance & 
Trust Company, to enforce payment of an annuity. From a deeree 
in favor of complainant, défendants appealed. 

Wm. T. Emniett, for appellant New York Life Insurance & Trust 
Co. 
Robert Thorne, for appellant De Forest. 
Hamilton Wallis, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. By the will of Mrs. Andrews, who 
died in 1883, the executor was empowered to sell and convey the 
real estàte of the testatrix, and became a trustée to receive the rents 
and income of the whole estate, and apply the same ârst to the pay- 
ment of annuities aggregating $3,490 given by the will to several 
légatees, and thereafter to the payment of varions residuary léga- 
tees. In 1885 the executor applied to the surrogate's court for a 
judicial settlement of his account, and had an accounting, and to 
that proceeding every person interested in the estate was a party. 
By the deeree of the surrogate the eSecutor was authorized to re- 
tain in his hands certain specified real and personal estate, or the 
investments arising from the conversion thereof into other asse+s, 
as a fund for producing the annuities. The deeree also provided 
that ont of the residue' of the estate then remaining in his hands 
the sum of $65,376 be appropriated as the amount to be divided 
among the residuary légatees, and that the executor also pay to them 
annually the net income from the annuity fund in excess of the an- 
nuities. Until September, 1894, he administered the estate ; coUect- 
ing the income of the annuity fund, and discharging the annuities 
in full. In 1894 he commenced an action in the suprême court of 
the state of New York against the légatees named in the will, other 
than the annuitants, for a judicial settlement of his accounts as 
trustée. By the deeree in that action his account was stated, he 
Was permitted to resign his trust, the New York Life Insurance & 
ï^nist Company was appointed trustée in his place, and upon trans- 
ferring to the new trustée the estate of the testatrix in his hands 
he was to be discharged from ail liability arising from its manage- 
ment and his acts in relation thereto. In the accounting, as stated 
by the deeree, it appeared that he had made payments to residuary 
iégàtees amounting to $30,000 out of the annuity fund constituted 
by the deeree of the surrogate, and that there remained in his hands 
of that fund $122,211 invested in sppcifled securities; and it also 
appeared that there remained in his hands of the residuary légatees' 
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fund $33,000 invested in specified securitiea. The decree approTed 
and allowed the payments made to the residuary legatees ont of the 
annuity fund, and directed the payment to them, ont of the residuary 
legatees' fund, of f 33,000. It also directed the payment of aboat 
110,000 ont of the annuity fund for trustee's commissions, and th^ 
costs and counsel fées of the action. September 9, 1894, the exécu- 
ter turned oyer to the new trustée about |3,600 in money, and se- 
curities of the face value of about $142,600. Thereafter the annui- 
ties were paid only in part. The complainant — one of the annui; 
tants — brought the présent action against the two trustées to enforce 
payment of her annuity. The other annuitants were made par- 
ties défendant to the action. The court below adjudged the substi- 
tuted trustée liable to the annuitants to the extent of the income 
which it received or ought to hâve collected from the annuity fund, 
and adjudged the original trustée liable for the balance of the an- 
nuities. Each of the trustées has appealed from the decree. 

Unless the original trustée was discharged by the decree of the 
suprême court from further liability to the annuitants, it is plain 
that he still remains liable to them for any breaches of duty in his 
dealings with the annuity fund. He remained their trustée until his 
successor in the trust was appointed, and, if he diverted any part 
of the fund consisting of the assets assigned to it for their beneât 
by the eurrogate's decree, he is responsible to them to the extent 
of their losses. As they were not parties to the action, the decree 
of the suprême court was ineffectuai to foreclose or affect their rights 
to an accounting. If it had been a proceeding merely for the ap- 
pointment of a new trustée, the présence of the annuitants as par- 
ties would not hâve been essential, and might hâve been dispensed 
with at the discrétion of the court; the appointment being always 
open to review upon the application of any person interested. In re 
Robinson, 37 N. Y. 261; Bmith v. Trust "co., 154 N. Y. 333, 48 N, 
E. 550. But the action was one for an accounting, and those per- 
sons only were concluded by a decree purporting to adjudicate their 
rights that were afforded an opportunity to be heard. Williams t. 
Gibbes, 17 How. 239, 15 L. Ed. 135; In re Howard, 9 Wall. 175, 
19 L. Ed. 634. It aH)ears by the proofs that the assets of the an- 
nuity fund amounted to about $154,000. The fund was apparently 
ample to produce the annuities, and the trustée doubtless acted in 
good faith, and from commendable motives, in appropriating from 
it $30,000 for the benefit of the residuary legatees, as in the meantime 
some of the annuitants had died. But he acted at his péril in thus 
depleting the fund, and, as the decree of the suprême court does not 
protect him, he must be deemed, in equity, to hold the amount still 
in his hands, as part of the fund. The fund, while in his hands, was 
further depleted to the extent of the $10,000 paid from it, under 
the decree of the suprême court, for commissions, and the costs and 
counsel fées of the action; and for the same reason he must be 
deemed to hâve that amount still in his hands, as part of the fund. 
His responsibility in respect to the future management of the fund 
ceased upon the appointment of the new trustée, and, if he turned 
over to his successor the whole fund theu in his hands, he remained 
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responsi^Ie t» rfM anmiitants oaïy to the extent fouûd to be due upon 
an accounting in respect to bis past 'transactions, 

The new trustée becameiresponsible to the annuitants only to 
the extent of the producing capacity of the fund which came to its 
hands, unless it neglected to prcicure the delivery of assets by the 
original trustée which by the deeree of the suprême court should 
hâve been tumed over to it; but to that extent it became liable to 
respond to theœ, and if, in conséquence of its own breaches of duty, 
the fund bas- not produced thei income which should hâve been 
realized, it is aiccountable to thénu 

In turning over the assets to the new trustée, the original trustée 
scheduled, as belonging to the annuity fund, cash and securities to 
the amount of |80,798, and, as belonging to the residuary legatees' 
fund, cash land securities to the amount of |65,430. Among the 
latter, howevèr, were a mortgage of |5,000, and others for $27,750, 
which were énuftierated in the decrêe of the suprême court as be- 
lon^ng to the ahnuity fund. Thus, the new trustée received assets 
amounting to about |113j§00 belonging to the annuity fund. It 
had notice what securities belonged to that fund, because the de- 
eree by which it was appointed trustée recited and described them. 
As the successbr in the trust, it assumed the duty of protecting 
thèse assetSj reàlizing the income, and paying the annuitants in fuU 
if the fund Was sufflcient, or pro* *ata if insufficient to produce 
enough to pay them in full. Instead of treating the |113,500 of as- 
sets as belonging to that fund, it treated only those as belonging 
to it which were recited in the schedule of the original trustée. 
Doubtless, it acted inadtertently in doing so; but, if it had com- 
pared the deeree with the schedule^ it eould not hâve failed to ob- 
serve that the Baier mortgage and the Wilckensmortgages belonged 
to the annuity fund, instead of thé residuary legatees' fund. In pay- 
ing as it did the income derived from thèse securities to the residuary 
legatees, it diverted the trust raoneys of the annuitants. If the 
deeree had not speciflcally informed the new trustée that thèse se- 
curities were part of the annuity fund, it might be entitled to in- 
sist that as between it and the original trustée, upon the principle of 
estoppel, they should bé treated as belonging to thé residuary lega- 
tees' fund. Being thus informed, however, it was not justifled in 
relying upon the schedule, and, in a légal sensé, could not hâve been 
misled by the récital. As between the two trustées, if the original 
trustée failed to tum over to the new trustée any part of the annuity 
ftind specifled in the deeree of the suprême court, he is primarily 
liable for the income ariaing from that part. 

We conclude that the court below correctly decided that the new 
trustée was Haible to accouht to the annuitants for the income pro- 
duced by the securities of ihe annuity fund which came to its hands, 
aiid that the original trustée was liable to account to them for any 
deficiency of income resulting fronji the depletion of the original 
annuity fund. We are not advised in the record of any departure 
in principle between thé interlocutory deeree and the final deeree 
of the court bëlow, and the stipulation dispensing with the proofs 
taken before tlié mastèr, and assenting to the accur£t<iy of his com- 
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putations, precludes us from re-examining them to ascertain whether 
an error has been made in apportioning restitution between the two 
trustées. 

It is insisted for both appellants that the residuary legatees who 
bave received part of tbe annuity fund sbould bave been raade par- 
ties défendant to tbe action. There is no nierit in tbis contention. 
The annuitants were entitled to look to their trustées, and were un- 
der no obligation to follow the funds wrongfully diverted by them 
into the hands of other parties. If tbe trustées bave a remedy 
against the residuary legatees, they are not deprived of it by the 
decree in tbe présent action. 

The decree is afïirmed, with interest and costs to the appellee. 



McDONALD v. STATE OF NEBRASKA. 

(Circuit Court of Appeals, Eighttt Circuit. March 19, 1900.) 

No. 1,336. 

1. National Ban'ks— Insolvency— Liabtlitt to Depositor. 

The filet tliat ccrtiHcates of deposit Issued by a national bank to a State 
treasurer in liis offl€i.^l cai>acity, for money of the state deposited, were 
surrendered by liis successor In office, who had the amount credited in 
his gênerai account as treasurer, cannot aft'ect the liabiUty of the bank to 
the Htate for the money actually deposited, and which was never repaid, 
nor doea it justify its receiver in contesting the claim of the state or Its 
treasurer therefor, where there is no défense to such claim on its merits. 

3. .Jdiusdiction dp Fedekal Courts— Action against Recbiver of National 
Bank. 

An action against a receiver of a national bank in his officiai eapacity 
is one arising under the laws of the United States, of which a fédéral 
court has iurisdiction.i 

3. Pleading — Amendment — Substitution of Pimintiffs. 

To a pétition flled in the circuit court by the treasurer of the state of 
Nebraska in his ofiicial eapacity against the receiver of an insolvent na- 
tional bank to recover money of the state deposited in such bank, the dé- 
fendant deinurred on the ground that the plaintiff had no légal eapacity 
to bring (lie action, which could alone be brought by the state. The 
court sustained the demuiTer and permitted the pétition to be amended 
by the sul)stitution of the name of the state as plaintifC. Eeld, that the 
court had power, under lîev. St. § 954, as well as under the statutes of the 
state (Code Civ. Proc. Neb. §§ 144, 145), to permit the amendment. 

4. Limitation — Epfect of Amrxdment of Pétition. 

As such amendment made no change in the cause of action, or, in fact, 
in the real parties, it related back to the commencement of the action 
for the purposes of the statute of limitations. 

5. National Banks— Receivers—Rigiit to Pi.ead Limitation. 

Whether the receiver of a national bank can plead the statute of lim- 
itations to an action on a claim against the bank which was not barred 
at the time of his appointment, qusere. 

6. Plbading — Amendment. 

At this day the party who seeks to profit by an error or mistake la 
pleading must be able to invoke the principle upon which the law of estop- 
pel is founded. 

lAs to jurisdiction of cases involving fédéral questions, see note to Bailey 
V. Mosher, 11 C. 0. A. 308, and, supplementarj' thereto, note to Montana Ore- 
Purchasing Co. v. Boston & N. 0. G. & S. Min. Co., 35 G. C. A. 7. 
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In Error to the Circuit Court of the United States for the District 
of Nebraska. 

The State of Nebraska, by and tlirough her state treasurer, deposited ia 
the Capital National Bank of Lincoln, Neb., in money which belonged to 
thë State, the sùm of $285,351.85, and took from the bank certificates of 
dêfjosit for the sum, paj-able- to the state treasurer la hls officiai capacity. 
The Ineumbent of the otHee of treasurer of state was ehanged from time 
to time. On the 16th day of January, 1893, the then state treasurer re- 
turned to the baJjls the certificates of deposit for the money of the state pre- 
viously deposited by hls predeeessor In office, and the amount thereof was 
placèd tb the crédit of the treasurer of state on the books of the bank. On 
the:20th of JanuMy, 1893, the bank failed. Prier to its f allure, the sum of 
$48,990.02 of the state money deposited in the bank had been checked out, 
leaving the sum of $236,361.83 belonglng to the state in the bank on tbe 
date of Its f allure. Soon after the f allure of the bank, the comptroUer of 
the curreney, in pursuance of the powers conferred on him by the act of 
congress In that behalf, appointed a receiver for the bank. The treasurer 
of the state, in his officiai capacity and on behalf of the state, twice pre- 
sented to the receiyer of the bank for allpwanee the clalm for the money of 
the state which the bank held at the date of its failure, namely, $236,361.83. 
That officer refused to allow the clalm. After the receiver refused to allow 
the same, the treasurer of state, in hls officiai capacity, brought this suit 
against the receiver to recover this sUm of money for the state. The term 
of office of the treasurer who brought the suit expired, and his successor in 
office, John B. Meserve, was substituted as plaintifï. Demurrers to the pé- 
tition and amended pétition were fi.led, one ground of which was that the 
treasurer of state had no légal capacity to sue for the money, but that the 
stiit should be brought by and in the namè of the state. This ground of de- 
murrer was sustained by the court, and thereupon, by leave of the court, 
the name of the state of Nebraska was substituted as plaintlff in the action 
for that of her treasurer, and the pétition was amended accordingly. A de- 
mmTér was flled to this amended pétition, which was afterwards, by leave 
of the court, wlthdrawn, and the défendant flled a motion to strike the 
amended pétition from the ffies for varions reasons, which was overruled; 
and a demurrer was then- flled to the amended pétition substituting the state 
as thè plaintifC in the action, which was also overruled. Afterwards the 
défendant flled an answer, and the case was tried to a jury, resulting in a 
verdict and judgment for the plaintifC for $236,361.83, this being the balance 
of the state money deposited in the baùk by the treasurer of the state, and 
remainiBg there at the date of the bank's failure; and thereupon the de- 
fendant sued out this writ of error. 

G. M. Lambertson and A. E. Harvey (Frank M. Hall, on the brief), 
for plaintiff in error. 
Ç. J. Smyth, for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating tlie case as above, 
dèlivered the opinion of the court. 

The indisputable facts having relation to the merits of this case 
are: That the state of Nebraska, by her treasurer, deposited in the 
Capital National Bank of Lincoln, Neb., money of the state amount- 
ing to the sum of $285,351.85. There is no prêteuse that this deposit 
was not made, or that it was not the money of the state. There is no 
pretense that the bank ever paid this money back to the state, or 
to any offlcer of the state, or to any person whomsoever, except the 
sum of $48,990.02; and there is no pretense that the bank was not 
indebted to the state, at the time of its failure, on account of the 
money of the state thus deposited in the bank, in the sum of $236,- 
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361.83. In view of thèse indisputable facts, the attitude of the 
receiver in this case is not one whicli commends itself to the court. 
He is a public offlcer, chargea with the duty of collecting the assets 
of the insolvent bank and disbursing the same pro rata among its 
honest creditors. Why a public oflficer charged with such a trust 
should refuse to allow the claim of the state of Nebraslia for the 
actual mouey of the state deposited in the bank by her treasurer in 
his officiai capacity, and remaining therein at the date of the bank's 
failure, passes our compréhension. Why should the assets of the 
bank, already grossly inadéquate to discharge its obligations, be 
further diûiinished by incurring costs and attorney's fées in re- 
sisting such a confessedly just and meritorious claim? 

Something is said in the record and briefs about the certificates 
of deposit issued by the bank for the money of the state when it was 
deposited in the bank. Ooncerning thèse certificates, it is enough 
to say that they were returned to the bank by the treasurer of state, 
but the money they represented — and they represented an actual 
deposit of money — was not repaid to the state or her treasurer, but 
remained in the bank to the crédit of the treasurer of state in his 
officiai capacity. Whatever bearing thèse certificates of deposit 
may hâve on the question of the liability of the différent treasurers 
of state through whose hands they passed, or on the liability of the 
sureties on the bonds of thèse treasurers, or on the liability of the 
sureties of the bank on the bond given to the state to secure money 
deposited in the bank by the state, they eut no ligure at ail in the 
case against the bank or its receiver. With or without certificates 
of deposit, and without regard to what may be the liabilities of 
others to the state for this money, the bank and its receiver are un- 
questionably liable therefor. No défenses going to the actual mer- 
its of the cause of action are interposed. Certain technical défenses 
are set up, which will now be considered. 

It is contended that the court had no jurisdiction of the action; 
that the receiver was not liable to be sued in the circuit court. But the 
action is one arising under the laws of the United States, and for 
that reason was properly brought in the fédéral court. A receiver 
of a national bank appointed by the comptroller of the currency in 
pursuance of the act of congress is charged by the laws of the 
United States with the exécution of certain duties in the perform- 
ance of which he acts as an agent and officer of the United States. 
His office is created and his duties deflned by an act of congress. In 
contemplation of law every action brought by or against him in his 
officiai capacity arises under the laws of the United States. This 
action is brought against the receiver in his officiai capacity for an 
alleged breach of his officiai duty to the plaintiff imposed on him 
by the laws of the United States, and the circuit court had undoubted 
jurisdiction of the case. Myers v. Hettinger, 37 C. 0. A. 369, 94 
Fed. 370; Price t. Abbott (C. C.) 17 Fed. 506 (opinion bv Mr. Justice 
Gray); Platt v. Beach, 2 Ben. 303, Fed. Cas. No. 11,215; Stanton v. 
Wilkeson, 8 Ben. 357, Fed. Cas. No. 13,299; Kennedv v. Gibson, 8 
Wall. 498, 19 L. Ed. 476; Bank v. Kennedv, 17 Wall. 19, 21 L. 
Ed. 554; U. S. v. Hartwell, 6 Wall. 383, 18 L. Éd. 830; Armstrong v. 
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Ettlesolm (G. C.) 36 Fed. 2Q9; Stephens v. Bernays ÇO.C.) 41 Fed. 401; 
Bock V. Perkins, 139 U. S. m, U Sup. Ct. 677, 35 L. Ed. 314; Hot 
Spriogs IndepeQdent School Dist. v, First îi^at. Bank (C. C.) 61 
Fed. 417. If the actionvhad been brought in the state court, it 
scarçely admits of a doubt that the receiver would promptly hâve 
rempved it Into the fédéral court. Oopts and delay were saved by 
bririging it in that court in the first instance. 

Other contentions of the, plaintiff in error are that the substitu- 
tion of the State of Nebraska as plaintiff in the action was a change 
of the, cause of action, and was équivalent to the bringing of a new 
action, and that, as the statute of limitations had run against the 
plaintiff's elaim before the substitution y/m made, the cause of action 
is barred. It is not now material to inquire whether the suit was not 
properly brought, in the flrst instance, in the name of the treasurer of 
the state. The receiver insisted that the treasurer of state, in his 
officiai capacity, was not, and the state was, the proper party to main- 
tain the suit on the cause of action set out in the pétition. Having 
assumed that position, and succeeded in maintaining it, he cannot 
now assume a contrary position. , 

The state of Nebraska early adopted the refonned System of plead- 
ings, and there is probably np state in the Union whose courts hâve 
given to that System a more libéral and enlightened interprétation, 
or one more in hârmony with its obvions, and, we may say, ex 
pressed, purpose and intent. The Code of that state abolishes ail 
common-law forms of actions, and, in common with the Codes of 
many other states, eontains thèse provisions: 

"Sec. 144. The court may, elther before or after judgment, In furtherance 
of Justice, and on auch tenns as may be proper, amend any pleading, process, 
or proceeding, by adding or striklng out the name of any party, or by correct- 
Ing any mistake In the name of a party, or a mistalte In any other respect, 
or by inserting other allégations ipaterial to the case, or, when the amendaient 
does not change substantlally thé Clalm or défense, by conformlng the plMd- 
Ing or proceeding to the facts proired. And whenever any proceeding taken 
by a party fails to conform, iii, any respect to the provisions of this Code, 
the court may permît the same to be made conformable thereto, by amend- 
ment. 

"Sec. 145. The court in eyery stage of an action, must disregard any error 
or def ect In the pleadings or proceedings, whlch does not afCect the substantial 
rights of the adverse party; and no jiidgmcnt shall bè reversefl or affected- by 
reason of such error or defect." ■ 

Beyônd ail question thèse provisions authorized the court to allow 
the amendment that was mâde in this case. Not only so, but when 
the court ruled that the action should be prosecuted in the name 
of the state of Nebraska it was its duty to allow the amendment 
substituting the state as the plaintiff in the action. Section 145 is 
màndatory. It déclares the court "must disregard any error or de- 
fect in the pleadings or pïoceedings which does not affect the sub- 
stantial rights of the adverse party." Under the Code in Nebraska 
there is no such thing as a vested right in a technical eiTor or de- 
fect in the pleadings or the parties to the action. No error or de- 
fect can be regarded which does not affect the substantial rights 
of the adverse party. Whether the judicial demand upon the bank 
and its receiver to repay to the state the money of the state which 
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the bank had received and retained should be made in the name 
of the State or in the name of the treasurer of the state in his offi- 
ciai capacity was purely a technical légal question, which in no 
wise related to the merits of the cause of action. The cause of ac- 
tion was not changed in the slightest degree by substituting the 
state of Nebraska as plaintifiE in place of the treasurer of state. 
The cause of action declared on was the same in the original and 
amended pétitions. The pétition of the treasurer of state sought 
to recoTer of the bank and its receiver, for the state, the money 
of the state which had been deposited. in the bank, and which the 
bank had never returned to the state. When the name of the state 
was substituted for that of her treasurer, precisely the same cause 
of action was counted on, and the same relief asked. The amend- 
ment merely substituted the name of the state, who was the real 
party in interest, for that of her fiscal agent. In the receipt and 
disbursement of the public funds the state can only act by and 
through her offloers and agents. The money, if any, recovered in 
this action, must be received and receipted for and deposited in the 
state treasury by the proper fiscal agent of the state, who is un- 
doubtedly the state treasurer; and the receipt of the treasurer of 
state to the bank or its receiver for the money sued for in this ac- 
tion would be a good quietus for the same. 

Outside of the usual and necessary formai parts of the pétition, 
there were but two averments essential to constitute a statement of 
a good cause of action in this case: One, that the state, by and 
through her treasurer, had deposited in the bank the money of the 
state to the amount of $236,361.83; and the other that the bank 
and its receiver retained the money, and refused to repay it; and, 
in substance, this is what is stated in the original and amended 
pétition. The receiver's objection, which resulted in substituting 
the name of the state as the plaintiff in the action, was not that 
the state was the proper party to maintain a suit on some other 
cause of action than that declared on in the pétition of the state 
treasurer, but it was that the state was the proper party plaintifiE in 
that suit, and for the very cause of action declared on in the péti- 
tion of the treasurer of state. It is obvions, therefore, that the sub- 
stitution of the state as the plaintiff in the action worked no change 
whatever in the cause of action. 

The views we hâve expressed are in harmony with the décisions of 
the suprême court of Nebraska. In an early case in that state (Mar- 
tin V. Coppock, 4 Neb. 173) the suprême court held that the sum- 
mons might be amended after service thereof on défendant by 
changing the plaintifE's name from Isaac Coppock to Isaiah Cop- 
pock. The court, speaking by Judge Maxwell, said: "The mistake 
in the name of Coppock could not hâve misled Martin, but when the 
amendment to the summons jvas made it related back to the time 
of service;" and the court characterized the défense in the case as 
"purely technical." In Re«d v. Beardsly, 6 Neb. 493, the action was 
brought against three persons as partners, and, when the proof dis- 
closed that the cause of action was against one of the défendants 
individuaUy, and not against the firm, the court permitted the plain- 
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tiff to amen^ bis pétition by stnt^ipg eut the riame of the flrm and 
the other; défendants, an^; tfie suprerae court said, "This amendment 
was,iqle^rly within the discreti<)n oî the court, and was properly al- 
lojveiçl,'^, and, after qubt^ng section 144 of the Code of Civil Pro- 
cedure^, the court declared, ;"A discrétion of wider range could hardly 
beigiven to the court." jln Herron V,>C,ole, 25 STeb. 692, 41 N. W. 
765, the action was bro'ught in the name of "Cole Brothers" as 
plaintiffs, and the court permitted the pétition to be amended so as 
to make "Cole Brothers, a corporation dùly organized and existing 
under the laws of the stiate of lowa," the plaintiff in the action, thus 
changing the plaintiff fronx a natural to an artiflcial person. In 
McKeighan v. Hopkins, 19 Neb. 33, 26 If. W. 614, an action of eject- 
ment was, by amendment of the pétition, cbanged into a bill to re- 
deem. The court, speaking by Judge Maxwell, said: 

"The Code abolished the distinction between actions at law and suits in 
equity. If, therefore, an actiQi;i at law Is brought to recover a tract of land, 
the court certainly has the power to permit the plaintiff to amend his pétition, 
so that he may recover the sa me either at law or in equity. The right to be 
enforced is the same in elthei? case, — the recovery cl the land,— and, so long 
as the identity of the cause of action Is preserved, tlie pétition may be amended 
by stating such facts as the plaintiff may believe to exist in his favor to en- 
tàtle him to the jfelief sought. The restriction in the section above quoted does 
not refer to thé form of the remedy, but the identity of the transaction." 

And in answer to the same contention that is made by the receiver 
in this case, namely, that the amendment must be treated as the be- 
ginning of a new suit, and that, so treating it, the cause of action 
was barred by the statute of limitations before the amendment was 
allowed, the court said: 

"The appellee elaims, however, that, evén df It is eonceded that the court 
had authority to authorize the amendment in question, still the statute of 
limitations would run agalast the cause of action until the amended pétition 
was flled. tn Martin v. Cçippock, 4 Neb. 173, It was held that the amendment 
of a mistake In tlie name of tlië plaintiff related back to the date of tJie serv- 
ice, and this, we think, is the gênerai rule. The cause of action is the same 
although the reUef Is sought in a différent manner f rom that in the first péti- 
tion. This, however, does; not change the cause of action, and the statute 
of limitations ceased to run when the summons which was served on him 
was issued, or, if the service was constructive, at the date of the first publi- 
cation of the notice." 

But, independent of the Nebraska Code and the décisions of the 
suprême court of that ^tate, we would hâve no difflculty m uphold- 
ing the judgment of the lower court in this case both uppn principle 
and authority. The right and duty of the fédéral courts to allow 
amendments does not rest on state statutes only. It is conferred 
on them by the judiciary act of 1789. That act was framed by the 
great statesmen and lawyers who had actively participated in the 
struggle to establish the political independence of their country. 
When this object had been achieved, and the constitution adopted, 
they framed an act for the organizatiôn and government of the na- 
tional courts, which has remained for more than a century a monu- 
ment to their great wisdwm, foresight, and sensé of justice. The 
thirty-second section of tbat act was designed to free the administra- 
tion of justice in the fédéral courts from ail subtle, artiflcial, and tech- 
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nical ruies and modes of proceeding in any way calculated to hinder 
and delay the détermination of causes in those courts upon their very 
merits. This act emancipated the judicial department of the gov- 
ernment from the shackles of artiflcial and technical rules, which 
had theretofore been interposed to obstruct the administration of 
justice, as completely as the Eevolution had emancipated the po- 
litical department of the government from foreign domination. 
This was done by investing the fédéral courts with plenary power 
to remove by amendment ail such impediments to the attainment of 
justice. From the flrst, the suprême court of the United States 
grasped the object and purpose of this enactment. In referring to 
this section of the judiciary act, the suprême court of the United 
States, speaking by Mr. Justice Story, said: 

"The authority to allow such amendments Is very broadly given to the 
courts of the United States by the thirty-second section of the judiciary act 
of 1789, c. 20 (now section 954, Rev. St. U. S.), and quite as broadly, to say 
the least, as it is possessed by any other courts in England or America, and 
It is upheld upon principles of the soundest protective poliey." Matheson's 
Adm'rs v. Grant's Adm'r, 2 How. 263, 281, 11 L. Ed. 261. 

And Mr. Justice Miller, speaking from the circuit bench, de- 
clared : 

"This section malces more libéral provision for the amendment of process, 
pleadings, and ail proceedings in the fédéral courts, than any of the modem 
codes. It Is founded on common sensé and justice, and ought to be regarded 
by the circuit courts as mandatory." 

Under section 954 of the Revised Statutes the right of amend- 
ment extends to the "summons, writ, déclaration, return, judgment, 
and other proceedings in civil causes in any court of the United 
States," and may be exercised at any stage of the case, even after 
trial and judgment. The extended and beneflcent use made of the 
authority given by this section to make amendments is disclosed by 
a long line of décisions of the suprême court of the United States 
covering every step in a case from the summons to the verdict and 
judgment. The Caroline v. U. S., 7 Cranch, 496, 3 L. Ed. 417; 
Jackson v. Ashton, 10 Pet. 480, 8 L. Ed. 898; Garland v. Pavis, 4 
How. 131, 11 L. Ed. 907; Stockton v. Bishop, 4 How. 155, 11 L. 
Ed. 918; Conrad v. Griffev, 11 How. 480, 14 L. Ed. 835; Parks v. 
Turner, 12 How. 39, 13 L. Ed. 883; Tilton v. Cofeild, 93 U. S. 163, 
23 L. Ed. 858; Bamberger v. Terry, 103 U. S. 40, 26 L. Ed. 317; 
Dow V. Humbert, 91 U. S. 204-297, 23 L. Ed. 368; Construction Co. 
v. Seymour, 91 U. S. 646-655, 23 L. Ed. 341; Hardin v. Bovd, 113 
U. S. 756, 5 Sup. et. 771, 28 L. Ed. 1141; Railroad Co. v. Cox, 145 
U. S. 593, 12 Sup. et. 905, 36 L. Ed. 829. Other United States courts 
'hâve given their sanction to the most libéral exercise of this power. 
Erstein v. Rothschild (C. C.) 22 Fed. 61 (the opinion is by Mr. Jus- 
tice Matthews); Bowden v. Burnham, 19 U. S. App. 448, 8 C. C. A. 
248, 59 Fed. 752; Smith v. Railwav Co., 12 U. S. App. 426, 5 C. C. 
A. 557, 56 Fed. 458; Carnegie, Phipps & Co. v. Hulbert, 36 U. S. 
App. 81-97, 16 C. C. A. 498, 70 Fed. 209 ; People's Saving Bank & 
Trust Co. V. Batchelder Egg-Case Ce, 4 U. S. App. 603, 2 C. C. A. 
126, 51 Fed. 130; Tiernan v. Woodruff, 5 McLean, 135, Fed. Cas. 
101 F.— 12 
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No. 14,027; Swàtzel v. ArnôM, 1 Woolw. 383, Fed. Cas. No. 13,682. 
A défendant lias an undotibted right to insist that thé persoh en- 
titlèd to recover on a cauise of action set forth ih a pétition shall be 
btotight on the record as the plaintiff in the action, to the end that 
hé éhall not be compelled to rêspond twice to the same demand; 
aûd that the on& soit shâll bar ail others for the same cause of ac- 
tion. But it haé corne to'bé thé settled law that whercj either by 
EttiStake of law or fact, a suit is brought in the name of a wrong 
piârty, the real pàrty in iûterèst, entitled to sue upon the cause of 
action declared On, may be Substituted as plaintiff, and the défend- 
ant dérives nO benefit whatévei* froin such mistake; but the substi- 
tution of the nàmè of the propér plaintiff bas relation to the com- 
mencement of the suit, and thé same légal effect as if the suit had 
been originally commenced in the name of the proper plaintiff. The 
name of the proper plaintiff may be brought on the record at any 
time during the progress of the cause, and may even be inserted 
àfter verdict and judgment. tVhen a wrong party has been named 
as plaintiff, the action will never be dismissed, and the proper plain- 
tiff required to bring a new action, -when the effect would be to let 
in the bar of the statute of limitations. An action was brought in 
the name of one member of a firm upon a cause of action belonging 
to the firm, and it was held in Dixon v. Dixon, 19 lowa, 512, that 
the court below erred in not permitting an amendment substituting 
the firm as plaintiff s in the action. The court said: 

"The jury found that tlie défendant justly owed the money; but, In the 
opinion of the çojiiirt below, the téeUnleal irlght to recover was not In the plain- 
tiff, and thereiipôn the plaintifC, being ; interested, sought to amend, by addlng 
the name of his partner, or firm name, and thus brlng his right to recover 
wlthin technical law as well a» rest ït Upon broad justice. There Is one fact 
of eontroUing Influence in the dètertlilùatlon of thls case, and that is, It ap- 
pears fronl the papers in the case that, unies» the plaintiff Is permltted to 
amend, and continue the prosecutlon of the clalm In thls sait, it wlll be barred 
by the statute. of limitations. The jury found that the défendant justly owea 
the clalm, and t<) permit the plaintiff to amend and recover such just clalm 
wlll be more evldently In the furthetfeicé of justice than to refuse the amend- 
ment and dlsmiSà the action, as did the court below, and thereby defeat the 
recovery of a clalm the justice of which has already been establlshed." 

This ruling Vfàs reafSrmed by the court in the case of Hodges v. 
Kimball, 49 Idwa, 577. 

In Insuf ance *Go. v. Mueller, 77 III. 22, it was held that where an 
administra tor sued upon a poUcy of insurance the widow and hoirs 
of the assured might be su,bstituted as plaintiffs in the action. 

In Lake Erie & W. R. Co. v. Town of Boswell (Ind. Sup.) 36 N. 
E. 1103, the court permitted the substitution of the town of Boswell 
as plaintiff in lieu of thé trustées of the town. 

In Wood V. Circuit Judgé, 84 Mich. 531, 47 N. W. 1103, in a sait 
upon an insurance policy, the hoirs of the deceased were substituted 
for the administrator of thé assured. 

In McLewis V. Fergusbn, 59 Ga. 644, the action was erronèously 
brought and prosecutedto judgment in the name of the sheriff as 
plaintiff. The suprelne court, Chief Justice Bleckley delivering the 
opinion, held the sheriff a mère nominal party, "a stranger in a 
strange land," and directed the name of the sheriff to be stricken 
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ont as plaintiff, and that of the real party in interest substituted, 
and affirmed the judgment of the lower court. Other cases in that 
state are to the same effect. Wilson v. Presbyterian Ohurcb, 56 
Ga. 554; Childers v. Adams, 42 Ga, 352. 

In Miller v. Pollock, 99 Pa. St. 202, the action was brought by 
one having no interest in the cause of action, and the court allowed 
an amendment substituting the real party in interest as plaintiff. 
The court said: 

"Our statut«s of amendments hâve been Uberally eonstrued, and it ha« 
been repeatedly held that parties might be stricken out or added whenever, 
by 80 dolng, the cause can be trled on its merlts; and the right to so amend 
is not confined to a mère mistake of fact In the name of the party. As is 
said In Com. v. Dillon, «SI Pa. St. 44: 'An action may be commenced in the ' 
name of a wrong party by mistake of law, and the législature meant the 
power of amendment to extend to that case.' " 

In Whitaker v. Pope, 2 Woods, 463, Fed. Cas. No. 17,528, Mr. Jus- 
tice Bradley, on the circuit, after judgment, and on a motion in ar- 
rest of judgment, ordered the name of the plaintiff, who had no 
légal or équitable interest in the cause of action, to be stricken out 
of the record, and the name of the real party in interest to be in- 
serted. 

Where an administrator sold a claim due to the estate, and after- 
wards brought suit thereon in his own name as administrator, the 
suprême judicial court of Massachusetts held that the purchaser of 
the claim might be substituted as the plaintiff in the action, al- 
though he was not the owner of the claim at the time the suit was 
instituted by the administrator. Buckland v. Green, 133 Mass. 421. 

In McCall v. Lee (111. Sup.) 11 N. E. 522, the suit was originally 
brought in the name of Thomas McKee as administrator of a de- 
cedent's estate. In the progress of the case it was determined by 
the suprême court that Henry E. Lee, and not McKee as adminis- 
trator, was the proper party to maintain the suit, and thereupon 
the lower court permitted the déclaration to be amended by sub- 
stituting the name of Lee as plaintiff for that of McKee as admin- 
istrator. This action of the lower court was assigned as error. The 
suprême court, in disposing of the assignment, said: 

"In People v. Abbott, supra, this court intimated that the real party in In- 
terest m the prosecutîon of the claim was Henry R. Lee, the appellee herein, 
and not Thomas McKee, administrator. Aecordingly, after the cause was 
relnstated, the county court, upon application for that purpose, and after 
due notice, permitted an amendment to be made, substituting the name of 
appellee as plaintiff in the place of that of McKee, administrator. It Is 
charged that this amendment was improper; that its allowance amounted to 
the filing of a new claim by a new party, after the two-years limit for the 
fliing of claims had expired; and that, therefore, the circuit court orred in 
directing the judgment in appellee's favor to be paid out of the assets of 
the estate, in due course of administration, instead of directing it to be paid 
out of subsequently discoTered or noninventoried assets. In this case the 
amendment did not make a new cause of action. * * * After the sub- 
stitution of appellee's name, the claim was still for the same notes and 
property. April 11, 1881, the day on whlch it was filed, was within the two 
years. Where no new cause of action is Introduced, courts will allow amend- 
ments Uberally, for the purpose of avoiding the running of the statute. We 
think tbat the amendment was properly allowed on the authority of the 
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foUowiug cases: McBoweU v. Town, 90 111. 359; Insurance Co. v. Mueller, 
77 m. 22; Coal Cp. v. Taylor, 81 111. 590; Challenor v. Niles, 78 111. 78." 

In Massachusetts, a suit in equity was brought by a receiver of a 
corporation, who was not, under the rule which obtains in tliat 
statè, authorized to maintain it, and the suprême judicial court of 
Massachusetts held that the bill might be amended by substituting 
for the name of the receiver the name of the corporation of which 
he was receiver, and cited the following cases: Buckland v. Green, 
133, Mass. 421; Costelo v. Crowell, 134 Mass. 280; Pierce v, Insur- 
ance Oo., 138 Mass. loi; Bank v. Stevenson, 7 Allen, 489; Byers 
V. Goal Co., 106 Mass. 131; Wilson v. Welch (Ma^s.) 31 N. E. 712. 
, In Morford v. Diffenbaclîèr, 20 K W. 600, the suprême court of 
Miçhigan, Chief Justice Cooley delivering the opinion of the court, 
said: 

"Défendant contends that the court had no power to permit an amend- 
ment of the déclaration which snbstltuted one party plàlntiff for another. 
Thls, It is said, made a new suit o£ it • » * Thls contention is plausible, 
but, we think, not sound." 

In Lottman v. Barnet, 63 Mo. 159, the suprême court said : 

"Amendrdents are allowed expreSsly to Save the causé ffom the statute 
of limitations, and comts hâve been hberal In allowing them when the cause 

of action is not totally différent." 

■* 

In Grèorge v, Eeed, 101 Mass. 378, the suprême judicial court, 
spèaking by Chief Justice Chapman, said: 

"The same remark may be made as to the point that the amendment has 
the effect to repeal the statute df limitations. It is true that, if the aniend- 
«nent had been refused, and the plaintifEs had been eompelled to become non- 
suit, and eommence a new action, the statute of limitations might be a bar 
to it. But that, fact fumishes no argument against the amendment. In 
Davenport v. HoUand, 2 Ciash. 1, an amendment to a pétition for review 
was granted more than a yé^ after final judgment, when a new pétition 
would hâve been barred by the statute. The amendment was held to be 
proper. Shaw, O. J., said that It had often been held to be a good reason 
for grantlng amendments on tecms, instead of nonsuiting a party, and com- 
pelling him to brlng a new action, that such action would be barred by the 
statute of limitations. He àlso said that the provisions of law allowing 
amendments are highly remédiai, and are construed most liberally to cancel 
error and mistake and to advance justice and right." 

The doctrine of this case is reafiftrmed by the same court in San- 
ger V. Newton, 134 Mass. 308, where it is said : 

"The fact that the three years within which an original pétition could 
hâve been flled hâve elapsed furnishes ' no ground for refusing the arùend- 
ment, but rather a reason why it should be allowed, as otherwise sub- 
stantial justice wlll be defeated." 

In Van Doren v. Eailroad Oo., 35 C. C. A. 382, 93 Fed. 260, 271, 
the suit was brought in the name of Laura L. Van Doren, as ad- 
ministratrix of her deceased husband, and subsequently, and after 
the statute of limitations had run against a suit in her name as 
widow, she applied to the court for l^ave to amend the déclaration 
by declaring as widow, instead of administratrix, of her deceased 
husband. The lower court refused to allow the amendment, but 
this ruling was reversed by the circuit court of appeals, that court 
saying: 
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"Substantial justice requires that such an amendment should be allowed, 
as a second suit for damages for the deatli of Henry Van Doren would be 
barred by the one-year limitation in the Pennsylvania statute." 

This court bas twice decided that the amendment of a pétition has 
relation to the commencement of the action, and leaves no interval 
for the statute of limitations to intervene. Bowden v. Bumham, 
59 Fed. 752, 8 C. G. A. 248, 19 U. S. App. 448; Carnegie, Phipps & 
Co. V. Hulbert, 70 Fed. 202, 16 C. C. A. 498, 36 U. S. App. 81. 

Moreover, it is a grave question whether it is compétent for the re- 
ceiver to plead the statute of limitations in a suit upon a claim 
which was not barred when the comptroUer appointed the receiver. 
The receiver is appointed to collect the assets and pay the debts of 
the insolvent bank. He is the trustée of the assets of the bank for 
this purpose. The analogy is very close, if not complète, between a 
receiver of a national bank appointed by the comptroller of the cur- 
rency under the act of congress, and an assignée in bankruptcy, or 
an assignée of an insolvent debtor's estate; and it seems to be well 
settled that such assignées or trustées cannot plead the statute of 
limitations unless the debt was barred when the trust was created. 

In Ex parte Koss, 2 Glyn & J. 330, the lord chancelier said : 

"The efCect of the commission is clearly to vest the property in the as- 
signées for the benefit of the creditors, and therefore they are in fact trus- 
tées; and it is an admitted rule that, unless debts are already barred by 
the statute of limitations when the trust is created, it is not afterwards af- 
fected by lapse of tlme." 

In Wood, Lim. Act. § 202, it is said: 

"The same rule also applies to insolvent debtors who avail themselves 
of insolvency statutes, or who are forced into Insolvency by their creditors, 
and the statute is suspended from the tlme when notice of the prooeedings 
is given in the manner provided by law. So, too, this rule applies when an 
Insolvent debtor makes an assignment under the statute for the benefit of 
creditors, and it is held in such cases that the statute ceases to run from the 
date of the assignment." 

The case of Richmond v. Irons, 121 U. S. 27, 52, 7 Sup. Ct. 788, 
30 L. Ed. 864, was a suit in equity by the creditors of an insolvent 
bank to enforce the personal liability of the stockholders. The de- 
fendants pleaded that the creditors' claims were barred by the stat- 
ute of limitations. Upon that question the suprême court, among 
other things, said: 

"In the case ôf In re General Rolling-Stock Ce, L. R. 7 Ch. App. 646, Mel- 
lish, L. J., stated that in a case where the assets of a debtor are to be di- 
vided amongst his creditors, whether in bankruptcy or in insolvency, or under 
a trust for creditors, or under a decree of the court of chancery in an ad- 
ministration suit, 'the rule is that everybody who had a subsisting claim at 
the time of the adjudication, the insolvency, the création of the trust for 
creditors, or the administration decree, as the case may be, is entitled to 
partlcipate in the assets, and that the statute of limitations does not run 
against this claim, but as long as assets remain unadministered he is at lib- 
erty to come In and prove his claim, not disturbing any former dividend.' " 

And see Minot v. Thacuer, '< Metc. (Mass.) 348; In re Leiman, 32 
Md. 225, 3 Am. Eep. 132, and cases there cited; 46 Cent. Law J. 
493, and cases cited. But, as this question was not discussed by 
counsel, and its détermination is not necessary to the décision of 
the case, we forbear to express any opinion upon it. 
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There are în thé histot'y of t&e jurisprudence of every çountry 
certain epoehs which mark the beginning of distinct trains of légal 
ideas and judicial conceptions of justice. There was a time in Eng- 
lan4. and in this country when the fundamental principles of right 
àûd jUMice which courts were created to uphold and enforce were 
estéèméd of minor importance compâred to the quibbles, refine- 
ments, ând technicalities of spécial pleading. In that period the 
great fundamentals of the law seemed little, and the trifling things 
great. The courts were not concerned with the tnerits of a case, but 
with the mode of stating it. And they adopted so many subtle, 
artificial, and technical rules governing the statément of actions and 
défenses — for the entire system of spécial pleading was built up by 
the judges without the sanction of any written law — that in many 
cases the whole contention was whether thèse rules had been ob- 
served, and the merits of the case were ne ver reached, and frequent- 
ly never thought of. Happiïy for mankind, afld for the law itself , 
that epoch is past in Engfâhd and in this country, and we now hâve 
an epoch in which substance is more considered than form, in which 
the justice and right of the cause detërinines its décision, and not 
some technical error or mistake in the pleadings. In England to- 
day the amendment complained of in this case would be allowed 
quite as a matter of course, and the suggestion that the défendant 
had gained some ^dvantage by the mistake woald not be enter- 
tained for a moment. There, as hère, every error or mistake in the 
pleadings which does not affect the substantial rights of the adverse 
party may be cured by amendment; and what is meant by substan- 
tial right is a right going to the actual merits of the case. Such a 
right is not acquired by a mistake or error in pleadings which bas 
not misled the other party to his préjudice. And the préjudice 
must be actual and irréparable, ajid not merely theoretical. At this 
day the party who seeks to profit by an error or mistake in pleading 
must be able to invoke the principle upon which the law of estoppel 
is founded. And the émotion of surprise, once so assiduously cul- 
tivated by lawyers, has lost its virtue. Extrême sensitiveness to 
that émotion no longer avails to turn a suitor ont of court, or to de- 
lay justice. 

Other errors assigned hâve been carefully examined, and found to 
be entirely without merit. As they are of no gênerai importance, 
a more particular référence to them is unnecessary. The judgment 
of the circuit court is afiQrmed. 

SANBORN, Circuit Judge (concurring). This action was by the 
same party and for the same cause from its inception to its close. 
It was an action in behalf of the state to recover moneys of the 
state. The treasurer of the state instituted the suit, but he brought 
it in his représentative capacity in behalf of the state, and not for 
himself. If he had recovered, the state would hâve received the 
heneflt of the judgment he obtained. The action might hâve been 
maintained by the treasurer in his représentative capacity (Mcln- 
tosh V. Johnson, 51 Neb. 33, TO N. W. 522), or by the state itself in 
its own name. In either case thé real plaintiff would hâve been the 
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same. There was, therefore, no change of the real party plaintifE, 
and hence neither error nor préjudice by tbe substitution of the state 
for its représentative, the treasurer, and for thia reason the judg- 
ment should be afiArmed. 



McDONALD v. THOMPSON. 

(Circuit Court of Appeals, Blghth Circuit March 21, 1900.) 

No. 1,335. 

National Banks — Action bt Reckxver to Retover Assessment — Limitation. 
A suit, either at law or in equlty, brought In Nebraska by the recelver 
of a national bank to recover an assessment agalnst a stockholder, unlesa 
commenced wlthln four years after the tlme flxed by the comptroUer 
for the payment of such assessment, Is barred by Code Clv. Proc. Neb. 
tit 2, § 11, which prescrlbes four years as the limitation for an action 
upon a contract not in writing, express or Implled, and for an action 
upon a llabillty created by statute, other than a forfeiture or penalty. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

On the 23d day of January, 1893, the Capital National Bank of Lincoln, 
Neb., falled, and on the 6th day of February, 1893, the eomptroller of the 
currency appointed a recelver for the same. On the lOth day of June, 1893, 
the comptroUer ordered an assessment on the stockholders of the bank to 
the amount of the par value of the shares, i>ayable July 10, 1893. This suit 
In equlty was brought on the 20th day of May, 1898, by Kent K. Hayden, 
as recelver of the bank, the predecessor in office of the présent recelver and 
appellant, agalnst David E. Thompson, the appellee, as a shareholder In 
the bank, to recover the amount assessed upon his stock by the order of 
the eomptroller of the currency. The blll alleged the défendant had, In an- 
ticipation of the failure of the bank, fraudulently transferred hls shares to 
persons flnancially Irresponsible, for the purpose of escaping hls llabillty as 
a stockholder. The défendant demurred to the blll and to an amended bill 
upon the ground, among others, that the cause of action was barred by the 
Btatute of limitations of the state of Nebraska. The court sustalned the de- 
murrer, and dlsmlssed the bill, and thereupon the recelver brought the case 
by appeal to this court. 

Andrew C. Harvey (John H. Ames, on the brief), for appellant. 
Halleck F. Rose, for appellee. 

Before CALDWELL, SAITBOKN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
liTered the opinion of the court. 

The demurrer raises several questions, but it is unnecessary to 
pass on any other than that based on the plea of the statute of limita- 
tions. The provisions of the Nebraska statute of limitations ap- 
plicable to the case read as f ollows : 

"Sec. 5. Civil actions can only be commenced wlthln the tlme preserlbed 
In this tltle after the cause of action shall bave accrued." 

"Sec. 11. Wlthln four years an action upon a contract not in writing ex- 
press or implied; an action upon a llabillty created by statute other than a 
forfeiture or penalty." 

Comp. St. Neb. 
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. Whether tbe UJkWitjrof a stockholder is treated as aa express or 
implied contract not ii^ writing, or as a liabilitv created by stat^te,— 
aad;<40nfessedly jt is oi»e or the otjier,^ — an action founded thereon, 
whether at law or in equitv, is barred, under the Nebraska statute, in 
four years. OarroU v. Grèen, 92 U. S. 509, 23 L. Ed. 738; Terry t. 
McLure, 103 U. S. 442, 26 L. Ed. 403; Campbell v. Haverhill, 155 
U. g. '610, 15 Sup. et. 217, 39 L. Ed. 240; Thompson v. Insurance Co. 
(C. C.) 76 Fed. 892; Butler v. Poole (G. 0.) 44 Fed. 586; Van Pelt v. 
Gardner, 54 Neb. 701, 705, 75 N. W. 874; Glenn v. Marbury, 145 U. S. 
499, 12 Sup. et. 914, 36 L. Ed. 790. In this case the cause of action 
accrued on the lOth day of July, 1893, the day fixed by the comptroUer 
of the currency for the payment of the assessment, and suit was not 
brought until the 20th day of May, 1898, more than four years after 
the cause of action accrued. The circuit court rightly decided that 
upon the face of the biU the cause of action was barred, and its decree 
dismissing the bill is affirmed. 



BOYLE V. FARMERS' LOAN & TRUST CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. Aprll 16, 1900.) 

No. 828. 

Parties— Pbkbons Entitled to Sxje— Intbrest iîî Controvbrst. 

The purchaser of railroad property at foreclosure sale, who acts, in 
mailing the purchase, for other parties, to wham he at once transfers the 
title, cannot thereafter maihtain a pétition to requlre the receiver of the 
property during the foreclosure proceedings to pay taxes assessed thereon 
during the recèlvership; having no Interest, persohal or fiduciary, in the 
question which he seelss to litlgate. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

C»n the 6th day of April, 1889, the appellee the Farmers' Loan & Trust 
Company, trustée for the holders of the flrst mortgage bonds exeeuted by 
the Houston & Texas Central Railroad Company, flled its hill in the circuit 
court agalnst the railway company to foreclose the flrst mortgage exeeuted 
by it June 16, 1873, on the Waco & North-western Division, and for the ap- 
pointment of a receiver. Agreeably to the prayer of the bill, a recelver was 
appointed; and on March 16, 1892, a final decree was rendered, foreelosing 
the mortgage and ordering a sale of the property. The railway and other 
property described in the decree were «old, conformably to the order of 
the court, December 28, 1892, and upon confirmation of the sale by the 
court a deed was tendered to the purchaser. This deed the purchaser de- 
cllned to accept, and a controversy resulted, which eventually culminated, 
Mâreh 5, 1895, In an amendatory final decree setting aslde the sale, rellev- 
ing thé purchaser of hls bid, and ordering a resale of the property. In pur- 
suance of the decree as amended, the property was again ' offered for sale 
on September 3, 1895, when It was purchased by the appellant, and the 
sale was thereafter duly conflrmed. IJpon presentlng a pétition praylng 
for further time to eomply with his bid, the court, on October 22, 1895, made 
an order granting the extension "until sueh time as shaU be flxed by fur- 
ther order of the court, or a judge thereof, after reasonable notice to suoh 
purchaser." The appellees Moran Bros, and McHarg on March 18, 1897, 
and the Farmers' Loan & Trust Company on August 19, 1897, liled péti- 
tions to require the appellant to pay the remainder due on his bid and take 
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the property. On the 7th day of June, 1897, the appellant flled a pétition 
claiming the net earnings of the property accruing subséquent to the con- 
firmation of the sale, to wit, on the 21st day of October, 1895. Issue 
vvas joined upon the matters contained in the several pétitions, and upon 
the hearing of the appellant's pétition the court denied his right to the 
earnings claimed. Upon the hearing of the pétition flled by the appellees, 
and the master's report made thereon, an order was passed requlring the 
appellant to comply with his bid, by the payment of the purehase money 
due on the 13th day of December, 1897. Appeals were talion from thèse 
orders. This court aiïirmed the order of the circuit court denying the right 
of the appellant to the earnings of the railway property accruing subsé- 
quent to his purehase, and made an order requiring the appellant to comply 
with his bid on the Ist day of July, 1898. Boyie v. Trust Co., 32 0. C. A. 
142, 88 Fed. 930. The receiver continued in charge of the property until 
the 30th day of June, 189S, -when the appellant fully complied with his bid, 
by paying the remainder of the purehase money, and received from the 
master commissioner a deed conveying to him the property. Possession was 
Immediately surrendered by the receiver to the appellant. While the former 
was in possession of the property, he rendered it for taxation, in obédience 
to the laws of Texas, for the year 1898. The taxes, state and municipal, 
due for that year, and which did not become payable until October Ist, 
amoiinted to more than .$4,000. The receiver, after surrendering posses- 
sion of the property, refused to pay the taxes, although having in his 
charge funds amply suftieient for the purpose. The appellant thereupon, on 
the lOth day of November, 1898, flled a pétition to require the receiver to 
pay the taxes so due and unpaid for the j'ear 1898. This claim on the part 
of the appellant was resisted by the appellees, who, among other things in 
their défensive pleadings, denied the right of the appellant to maintain 
the suit, beeause of a want of interest in the subjectrmatter. The foUow- 
ing stipulation of counsel was considered by the court upon the hearing of 
tlio matter at issue: "First. That Alfred Abeel, the receiver in said cause, 
hart rendered ail said property for taxation for the year 1898, as required 
by the laws of Texas, prier to the Ist day of ,Tune. 1898; that said receiver 
had not paid, and would not pay, unless directed so to do by the court, the 
said taxes, or any i)art thereof; and that the state, couuty, and municipal 
taxes on said property for said year exeeeded four thousand dollars. Sec- 
ond. That after tiie payment by him of the balance of his bid, and the de- 
llvery to him of a deed conveying, ail and singular, the said property to him, 
as siiown by the report of Alfred Abeel flled in said cause on ,Tuly 6, 1898, 
the said Wllbur F. Boyle conveyed the railroad and property appurtenant 
thereto so purchased by him to the Houston & Te-x;as Central Railway Com- 
pany, and conveying the lands purchased by him, and not appurtenant to 
said railroad, to Thomas H. Hubbard; the said conveyances being in pur- 
«uanee of the arrangement unden which he purchased said property; said 
purehase being for account of said transférées, — that is, the purehase was 
made for the Pacific Improvement Company, who was acting for said rail- 
way Company in making the purehase." 

Jas. A. Eaker and E. S. Lovett, for appellant, 
L. W. Campbell and M. F. Mott, for appellees. 

Before SHELBY, Circuit Judge, and NEWMAN and MAXEY, 
District Judges. 

MAXEY, District Judge, after stating the case, delivered the opin- 
ion of the court. 

In the disposition of this appeal it has not been deemed neces- 
sary to consider the errors assigned b." the appellant as it is ap- 
parent fi'om m examination of the record that he has no possible 
interest in the merits of the controversy. To maintain a suit in a 
court of justice, the party plaintifE must hâve some interest in the 
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Bùbject-tn'aftér of thé litigation, eîther légal or équitable, absolute 
or cbiitî]iigé^t,: Personal pr flduciary; ànd, where the want of in- 
terçstiâeâFly appears, thé suit, whether in a court of law or equity,, 
Bboaid be dismissed, without considering questions in which some 
thiïd party may be alone interested. In House t. MuUen, 22 Wall., 
at page 46, 2â L. Ed., at page 839, it is said by the suprême court: 

"The authoritles are very dear that such a mlsjoinder, or the bringing of 
a suit by a plalntiff who shows no hiterest of any klnd In the suit, is fatal 
to the bm, if taken on demurrer or answer." 

The vice chancellor, ifl Baxter t. Baxter, 43 N. J. Eq. 86, 10 
Atl. 8Ï6, used the following language: 

"The complàlnants, it would seem, therefore are, In respect to the action 
they aek the court to take concerning the lands, mère Intermeddlers. They 
are seeklng judielal ald in respect to a matter in whlch they bave no Inter- 
est, elthèr Personal or fldnclary. The rule, I think, must be regarded as 
fundàunental, that no pérsbn can malntain an action respectlng a subject- 
matter In respect to whlch he bas no Interest, right, or duty, elther Per- 
sonal or flduciary." 

And in the case of Attorney General v. United Kingdom Electric 
Tel. Co., 30 Beav. 291, the master of the rolls said : 

"Nothlng Is more clear than this (I am keeping distinct the questions of 
InJUrytO priva te property and the injury to the public): That one man can- 
not corne Into this court and complain of an injury afCecting the property 
of another person. That dther person. If bis property Is injurlously affected, 
must cçme Into this court and brlng f orward hls own case, and request the 
interposition of this court to protect hlm from havlng hls property injured 
or Injurloosly affected by the acts of the défendant" 

Dix V. Insurance Co., 22 111. 272; Dicey, Parties, marg, p. 500, c. 34; 
15 Enc. PL & Prac. p. 468, notes. 

That the appellant was a mère volunteer in this case, without 
interest entitling him to invoke the aid of the court, is plainly dis- 
closed by the record. The purchàse of the property was origi- 
nally made by him for the Pacific Improvement Company, and the 
latter was acting for and in the interest of the Houston & Texas 
Central Eailway Company. It is admitted by counsel for the acp- 
pellant in their brief that upon the delivery of the master commis- 
sioner's deed, and surrender of the 'possession of the property to 
him, on June 30, 1898, the appellant, in pursuance of the agree- 
ment under which he purchased the property, conveyed the railway 
and property thereto appurtenant to the Houston & Texas Central 
Eailway Company; and the lands purchased by him, and not ap- 
purtenant to the railway, he conreyed to Thomas H. Hubbard. The 
pétition which he interposed, to require the receiver to pay the 
taxes, was filed on the lOth day of November, 1898, — more than four 
months after he had parted with the naked légal title, the only in- 
terest or claim which he seems ever to hâve had in the property. 
Whether, therefore, the receiver should be required to pay the taxes 
in question, involves an issue to which the appellant is in no sensé 
a party. A sale of the railway to satisfy the taxes would not afEect 
his property rights, and he may safely remit the protection and 
préservation of the property to the guardianship of those who own 
and control it. The railway company itself is not complaining, and, 
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until ît puts in motion the machînery of the courts, its rights, if any 
it enjojs, will not be considered. The circuit court was right in 
dismissing the pétition of the appellant, and its order to that effect 
is afflrnied. . 



HEERICK et al. V. QUIGLEY. 

(Carcnlt Court of Appeals, Sixth Circuit. May 8, 1900.) 

No. 762, 

L RaiI/KOAds— Négligence— PEKsoNAii Injurt to Employé— Proximatb Cause 
— KviDENCB— Question for Jdry. 

PlaintifC's intestate, who was employed as switchman in defendant's 
yard, having occasion to couple two cars, on one of vs-hich the drawbar 
was higher than on the other, making it difflcult to couple tlie same with 
.a straight link, went in between the cars, and, having eompleted the coup- 
ling, attempted to step out from between the cars onto the planking in 
the highway crossing, but the planks were so uneven that his foot caught 
or slipped thereon, and he was thrown under the cars. As he slipped, 
décèdent grasped the grab iron, and endeavored to jump out from under 
the car, and was about to aecomplish this, when his foot slipped into a 
hole between the ends of two ties, and he was nm over by the cars and 
killed. Eelâ:, that the court properly left it to the jury to détermine 
whether the condition of the plank at the crossing was tlïe proximate cause 
of the Injury. 

t. Same— CoNTRiBUTORT Négligence— Codpling Moving Cars- Instructions. 
There being évidence that the deceased had succeeded in making the 
coupling, and would hâve stepped out from the moving train but for the 
présence of the upturned plank, upon which he stumbled and partially 
fell, and there being no proof tending to show that deceased knew of, 
or had reason to anticipate, the defeet in the crossing, the court properly 
left it to the jury to détermine whether the intestate was guilty of nég- 
ligence that contributed to the injury, under an instruction that, If de- 
ceased knew of the defeet In the crossing, and that it was more danger- 
ous to couple moving cars under such circumstances, and had power to 
cause the cars to corne to a stop before making the coupling, and, notr 
withstanding such knowledge, made the coupling while the cars were 
moving, he was guilty of contributory négligence, and his représentatives 
could not recover. 

8. Bamb — lÎEPAiR op Crossing— Notice op Dbpbcts. 

It appearing that the crossing where plaintifif's intestate slipped had 
been out of repair for some time prior to the accident, the court properly 
left the question of defendant's négligence in that regard to the jury, 
under an instruction that it was the duty of défendant to keep the cross- 
ing in a reasonably safe condition for the use of its employés, and that, 
If it had been out of repair for several days before the accident, and de- 
fendant's attention had been ealled to It, and It failed to repair it, the 
Company would be guilty of négligence. 

4. Bamb — City Ordikakcb — Dépense. 

Défendant having put in évidence a dty ordinance prohibiting it from 
using the crossing where plaintiff's intestate was Injured for the storage 
of cars, and from permitting loaded and unlnadeô cars to stand thereon, 
tJie court properly instructed the jury that défendant could not plead 
Its obligation thereunder as a défense to aii action for an injury to one 
oi" its employés, caused by its failure to keep the crossing in repair. 

6. Trial— Instruction as to Verdict 

A charge to the jury that, if they find on the issues therein in favor of 
the plaintifC, the court would "accept a reasonabie and fair verdict as a 
proper settlement of the controversy," while possibly prejudicial to the 
piaintifC, is not open to objection by défendant as taking from the jury 
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their power to pass upon tlie facts lathe eçise under the Instructions of 
the court. 

In Error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

This action was prosecuted by Mary Qulgley, administratrix 6f the estate 
of Thomas Quigley, deceased, against the pecelvers of the Wheellng & Lake 
Erie Railway Company, to recover for Injuries resulting in the death of 
Quigley because of the alleged négligence of the défendants. Quigley had been 
in tiie employ of the railway Company as a switchman or po'ny conduotor for 
a number of years; his duties requirlng him to switch the cars in and about 
the yards of the company at ïoledo. The accident which resulted in liis 
death occurréd on the tracks of the company across Summlt avenue in the 
eity of Toledo. The use o£ this avenue had been granted upon certain con- 
ditions by the city of ïoledo to the company of which the défendants were 
receivers. Summlt avenue extends In a northerly and southerly direction, 
and is said to be about. 92 feet wlde. Along the westerly side thereof is a 
sidewalk aboUt 6 feet wide. Bast of and hear said sidewalk there is a ditch 
or trench. Across Summit avenue were loeated two tracks of the Wheeling 
& Lake Brie Eailway Company, the northem track being connected with other 
tracks exteindlng into and eonstltuting what Is known as the "Manhattan 
Yard." A crossing at Summit avenue had been constructed of plank, consist- 
ing of two planks laid parallel to the rails. The allégations of the pétition, 
so far as it is necessary to récite the same, set forth that on the 29th day 
of January, ISâS, thé receivers Were operatlng a yard containing a number 
of tracks, In vrhich Quigley was employed as switchman, his duty requiring 
him to make up trains, coupling and uncoupllng, and switching cars. It is 
alleged that the duty of the receivers requlred them to constnict at the place 
where the tracks above mentioned intersect said Summit avenue a good and 
sufflcient crossing, and to màintalû the same in good condition; that the said 
défendants âllowed one of the planks of said crossing to become loosened, 
so that one sldé thereof projectèd over and above the othèr planks of said 
crossing, renderlhg the same dangerous to the men who had to switch cars 
over the same; ail of whiôh v(fas known, or'should hâve been known, to de- 
fendants, but was not known to Quigley, who did nxjt hâve equal means with 
défendants of knowing of such defective condition. It is further alleged that 
it was the duty of the défendants to flU the open space between the ties pro- 
jecting oùtside of the rails in said yard, and thereby protect their employés, 
when switching, coupling, and uncdiipling cars, from having their feet caught, 
and being thereby injured. At the Summlt avenue crossing on the north 
side of the track the défendants had permitted the space between the ties to 
remain open; had further permitted a trench or hole of the depth of about 
two feet or more to remain at the end of said ties, rendering the employ ment 
of the switchmen dangerous; ail of which was known, or should hâve been 
known, to said défendants, but was unknown to décèdent, who did not bave 
equal means with défendants of knowing of said defect. The pétition further 
allèges that in coupling cars the employés are requlred to give their entire 
attention to what they are doing, and that, if one drawbar is higher than the 
other, the coupling is extremely dangerous, requirlng care and skill. It is 
alleged that on the 29th of January, 1888, said Quigley was requlred, in the 
discharge of his duties, to couple a number of freight cars, to which an en- 
gine was attached, to another freight car, which was at the time standing 
on the side track at or near the crossing of said Summit avenue; that the 
drawbar ir one of said cars was about four inches higher than that of the 
other, thereby rendering the act of coupling them exceedingly dangerous and 
difflcult; that, as the cars came together, Quigley attempted to make the coup- 
ling, and after great difBculty succeeded In doing so while the cars were 
in motion, and then attempted to step out from between the cars, but, owlng 
to the dangerous and defective condition of the crossing, Quigley slipped on 
the broUen plank, and, in order to save his life, attempted to catch hold of 
the handholds on the side of the cars, but falled, and then attempted to throw 
himself out from between the cars, but by the time he had to a certain ex- 
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tent recovered himself, and -was about to escape from the péril and danger 
in whieh he was placed, the cars, which were in motion, liad reaclied tlie 
point on tlie tracli: wtiere tlie ends o£ tlie ties projected over the said liole 
or trencli, wLere the open spaces between said ties were unfilled, and tliat 
in attempting to tlirow his foot out and step outside of the tracli lie fell into 
the hole and spaee between the ends of the ties, and was killed by one of the 
cars. The défendants, in addition to pleading substantially the gênerai issue, 
set up that the injury to décèdent was the resuit of his own négligence. At 
the trial, the judge, in charging the jury, said: "The facts, as shown by the 
plaintifC's évidence, are: ïhe décèdent was the conductor in charge of said 
train, and that, having occasion to couple two gondola coal cars, on one of 
which the drawbar was higher than on the other, making it difficult to couple 
the same wlth a straight link, he went in between the cars, and with his left 
hand undertook to change the link so as to make the coupling easier, and, 
having about completed it, he attempted to step out from between the cars 
on the planking in the highway crossing, which planks were so uneven that 
the decedent's foot caught or slipped thereon, and he was thrown under the 
cars. As he slipped and was about to fall, he grasped the grab iron, and 
pulled or dragged himself along in an attempt to gather himself, and made 
a strong effort to jump out from under the car. As he was about to accom- 
plish this, his foot slipped down into a ditch or hole across the défendants' 
traeks, between the ends of two ties, and he was then thrown or drawn under- 
neath, and the car wheels ran over him, breaking his arm and crushing his 
skuU. The claim on behalf of the plaintifC is that this would not hâve hap- 
pened but for the neghgent and defective condition of the planking at the 
highway, and more partieularly if this hole or ditch across the track into 
whieh his foot slipped had not been allowed to exist. It is contended on be- 
half of the défendant that the décèdent had been for some considérable tlme 
in the employ of that company, knew the location of thèse switches, side 
traeks, and street crossing, and, being the conductor of the train, had the 
right to choose his own time, place, and manner of making this coupling; 
that if he found it more hazardous, on account of the cold weather and slippery 
condition of the roadbed, it was his duty to protect himself, and to protect 
the company from loss growing out of injury, by having the engineer stop 
imtil he could réarrange the drawbars or the link, and make tlie coupling 
while the cars were standing still; and that it was négligence on his part 
in undertaking to walk between the moving cars while the coupling was 
going on. There is some conflict in the testimony as to how rapidly the cars 
were moving when he was in between, one witness stating the cars moved 
f aster than he was walklng." 

Julian H. Tyler, for plaintifls in error. 
Harold W. Fraser, for défendant in error. 

Before LUETON and DAY, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

DAY, Circuit Judge, after thus stating the case, delivered the 
opinion of the court. 

One of the principal assignments of error is that the court erred 
in stating the facts as shown by plaintiff's évidence as above set 
forth. We hâve carefully examined the record, and are of opinion 
that the court did not unfairly put the case as developed in the tes- 
timony. Upon the facts established it is argued that the court 
should hâve sustained the motion to take the case from the jury 
by a peremptory instruction to return a verdict for the défendants. 
In order to reverse the case upon this ground, it must appear that 
the case was so palpably for the défendants as to require this in- 
struction. The rule upon this subject was so recently restated 
in the case of Insurance Co. v. Thornton, 100 Fed. 582 (decided 
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by ihis court Mài-ch 19, 1900), that it need not bè repeated. In 
support of the contention that the court should bavé é'o instructed 
the jury it is urged thàtthe condition of the plank in question was 
not the proximate cause of tlie injury, and that the injury, if chauge- 
able to the défendants at ail, resulted from the falling of the décè- 
dent into the ditçh or trëiji6li, some distance from the crossing, where 
the ends of the ties were left uncovered. The court eliminated 
considération of this open space between the ties as an indépendant 
ground of recovery in the case in its charge to the jury, and left 
them to détermine whether the condition of the plank was the prox- 
imate cause of the injury. The foUowing is the charge of the court 
upon this branch of the case: 

"It iB contended on behalf of défendants' counsel that, even conceding a 
faulty condition of the crossing over this highway, it was not the proximate 
cause of the Injury, and therefore not such négligence as would malîe the 
défendants Uable. The rule ia well settled that the plaintiffi cannot recover 
exeept for what is called the- proximate or immédiate cause of the Injury, and 
that remote causes do not constitute such négligence as would make the 
défendants Uable. In this case It is a question for you to détermine, gentle- 
men, where the injury occurred, and whether, considering wliere it occurred, 
it was the proximate anfl direct cause of the négligence on the part of the 
raitroad Company. The whole unfortunata accident took place within a few 
seconds, as stated by most of the witnesses. The pétition avers that the dé- 
cèdent, after he had perfeoted the coupling of the cars, had his foot caught on 
this defectlve planking, but : that he had about recovered himself from stum- 
bllng on this détective planking, so far as that part of the accident is con- 
cerned, and would hâve probably righted himself, and been able to throw him- 
self eut from the cars, if it had not been for the hole between the ties, into 
which his foot flnally went, and from whieh he was unable to extricate him- 
self. The contention bythe défendants is that this hole, being the last place 
where he was caught, was the proximate and direct cause of the injury, and 
that the slipping and faUing on the crossing cannot be consldered as the négli- 
gence which caused the Injury. That is a question of fact for you, gentlemen 
of the jury, to détermine under the Instructions I hâve given you as to proxi- 
mate cause, and under the facts as they hâve been stated to you; and it 
will be very important for you to consider closely the facts which bear on this 
part of the case, because It is the only négligence charged for which the de- 
fendants would be liable. Défendants' counSél also contend that the défend- 
ants were not guilty of négligence because of not havhig the side track at this 
point f ully ballasted. That is true, gentlemen, The side, tracks are not used 
for the same purpose as the main tracks. Trains do not move sb fast upon 
them, and in every respect more caution is to be exercised when side tracks 
are used. It is only necessary that the company should hâve them safely 
ballasted, so they will meet tbe purposes for which they are generally used, und 
be in a reasonably safe condition." 

The verdict establishès that under this charge the jury must hâve 
found that the upturned plank was the proximate cause of the 
injury, and we think the testimony was such that the court was 
warranted in submitting that question to the jury. There was tes- 
timony tending to show that the décèdent had made the coupling, 
or had practically accomplished this purpose, when he came upon 
the upturned plank where his foot was caught, and he stumbled, 
and partly fell, and was in the effort of recovering himself, when 
he came upon and over thé uncovered ends of the ties above the 
ditch, where, his efforts proving fruitless, he was precipitated be- 
neath the cars. Assumingj without now deciding, that the court 
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correctly charged the jury that the company was not compelled 
to flll up the space between the ties at this point as a duty owing 
to the décèdent, can it be said that this condition was the cause of 
the injury in such sensé that the accident must be attributed thereto, 
and the previous stumbling and the defective crossing eliminated as 
producing causes of the injury? What constitutes proximate cause 
and the effect of intervening or independent causes between the 
négligent conduct of défendant and injury to plaintifî was the sub- 
ject of considération by the suprême court of the United States in 
Railway Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 25G, in which case 
the opinion is by Mr. Justice Strong. At page 474, 94 U. S., and 
page 259, 34 L. Ed., the learned justice says: 

"The. true rule is that what is the proximate cause of an injury is ordinarily 
a question for tiie jury. It is not a question of science or of légal knowledge. 
It is to be determined as a fact, in view of the circumstanees of fact atteuding 
it. The primary cause may be the proximate cause of a disaster, though it 
may operate through successive instruments, as an article at the end of a 
chaln may be moved by a force appUed to the other end, that force being the 
proximate cause of the movement, or as in the oft-cited case of the squib 
thrown in the market place. Scott v. Shepherd, 2 Black, 892. The question 
always is, was there an unbroken connection between the wrongf ul act and the 
injury, — a eontinuous opération? Did the facts constitute a continuous succes- 
sion of events, so llnked together as to make a natural whole, or was there 
some new and independent cause interveniug between the wrong and the in- 
jury ? It is admitted that the rule is difficult of application. But it is generally 
held that, in order to warrant a finding that négligence, or an act not amounting 
to wanton wrong, Is the proximate cause of an injury, it must appear that 
the injury was the natural aad probable conséquence of the négligence or 
wrongful act, and that it ought to hâve been foroseen in the light of the at- 
tending circumstanees. * * » We do not even say that the natural and 
probable conséquences of a wrongful act or omission are in ail cases to be 
chargeable to the misfeasance or nonfeasance. They are not when there Is 
a sufficient and independent cause opéra ting between the wrong and the in- 
jury. In such a case the resort of the sufCerer must be to the originator of 
the Intermediate cause. But when there is no Intermediate eiflcient cause 
the original wrong must be considered as reaching to the effect, and proximate 
to it. The inquiry mnst, therefore, always be whether there was any inter- 
mediate cause disconnected from the primary fault, and self-operating, which 
produced the injury. Hère lies the difBculty. But the inquiry must be an- 
swered In accordance with common understanding. * * * In the nature 
of things, there is in every transaction a succession of events, more or 
less dépendent upon those preceding, and it is the province of a jury to look 
at this succession of events or facts, and ascertain whether they are naturally 
and probably connected with each other by a continuous séquence, or are dis- 
severed by new and independent agencies; and this must be determined in 
view of the circumstanees existing at the time." 

McDonald t. Railway Co., 20 G. C. A. 322, 74 Fed. 104; Zopfl v. 
Gable Co., 9 C. C. A. 308, 60 Fed. 987. 

In the light of thèse authorities and the testimony in the présent 
case, we do not think the court erred in submitting to the jury the 
question of proximate cause. We cannot review the weight of the 
testimony nor the correctness of the finding of the jury. It is suffi- 
cient, if there was évidence upon which the case ought properly to 
be submitted to the jury. Tlie testimony tended to show that, after 
the stumbling upon the upturned plank in the defective crossing, the 
décèdent never succeeded in recovering himself. He was making 
every effort to do so, but did not succeed. Perhaps the weight of 
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the testimony may be said to be that from the time of the ôrst 
étumbling Quigley was exerting ail of his strength and activity to 
recover himself. There is nothing in the case tending to show that 
the ditch or open space between the ties would hâve had any effect 
upon Quigley, independent of the slipping and stumbling upori fhe 
defective plank. From the situation .in which he was placed be- 
cause of that defect he never recovered, and was finally precipitated 
beneath the wheels. Under instructions which we think were sufïi- 
ciently favorable to the def.enda:nts, the jury must hâve found that 
the defective plank was the real and substantial cause of the.injury, 
and that there -was no "intermediate cause disconnected from ihe 
primary fault, and self-operating, which produced the injury." We 
ând no error in the action of the court submitting this question to 
the jury under the instruction given. 

It is further claimed in argument that the testimony showed that 
the court should hâve directed a. verdict for the défendante because 
of the contributory négligence of the décèdent. In the view we 
take of the case, we do not think it necessary to détermine whether 
it would hâve been contributory négligence, as matter of law, to hâve 
undertaken to make the coupling while the cars were moving with- 
out signaling the engineer to stop, or taking other précautions for 
his safety on part of décèdent. The court left this question to the 
jury in the following language: 

"On this ; charge of contributory négligence the court says that It was the 
decedent's duty to hâve made that coupling in the way least hazardous. If he 
was aware that the tracks at that point were covered with ice and snow, and 
knew it was more dangerous to couple moving cars under such circumstances, 
he not only had the power and aothorlty to move the train slower, but couW 
hâve come to a full stop; and it was his absolute duty to do so in order to 
protect his own life, and tbereby protect the défendants' company from loss. 
If you find he undertook to make that coupling while the cars were moving, 
and by so undertaklng to make it, under the circumstances then existing, 
made the coupling more hazardous tban ordinary, and that he could hâve con- 
trolled the movement of the train, and made the coupling at a point and in a 
manner that would hâve been aibsolutely safe; and if you further find that he 
knew of thèse dangerous places as to the planks on the hlghway and the diteh 
across the track, — then the covurt says to you he was guilty of contributory 
négligence, and çannot recover. Even though the défendant company was 
guilty of négligence, yet. If the Injmry would not hâve happened but for the 
decedent's own négligence, his représentatives cannot recover In this action. 
It will be your duty to consider that this accident happened in broad daylight, 
on what Is called a bright winter day, and at a place famillar to the décèdent. 
The conductor of such a train has absolute control, not only of the movement 
of the train after It is made up, but he has control of the making up of the 
train in the yards; ■ and under the conditions dlsclosed by this case the whole 
proceedlng from beginning to end was absolutely under the control of décèdent; 
and if you flnd he performed hia duty there under such clreumstances and in 
such a manner as made the Injtiry probable, when by his own acts he might 
hâve made it altnost impossible, the company has a rlght to plead such acts 
and such want of care on his part as contributory négligence, and the court 
charges you that it is contrlbutoiy négligence, — ^that It is a défense which the 
défendants are entltled to make, anfl the court enforce." 

We think this charge quite as favorable as the défendants could 
hâve asked. There was testimony in the case tending to show, as 
we hâve already stated, that Quigley had succeeded in making the 
coupling, and would hâve stepped ont from the moving train but for 
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the présence of- the uptumed plank, upon which. he stumbled and 
partially fell. There are cases holding that unnecessarily under- 
taking to couple moving cars, where another and safer method is 
open to the employé, is négligence per se. But in this case there 
was testimony to show the unlooked-for and independent agency of 
the upturned plank as the immédiate cause of the injury. In the 
case of Eailway Co. v. Craig, 19 0. 0. A. 631, 73 Fed. 642, it was said: 

"Where a switchman was injured by catcliing bis foot in an unblocked 
frog while uncoupling moving cars, held, tliat the question whether the danger 
from the frog was so substantially différent in character from the danger 
of slipplng or of tripping upon the tles or cross rails as to prevent his original 
négligence in going between the cars from being the proximate cause of his 
injuries was a question for the jury." 

In this case, in view of the testimony adduced, we think it was 
properly a question for the jury' as to whether the contributory nég- 
ligence of the décèdent was the cause of his in jury. In the case of 
G-leason v. Railway Ce, 19 G. C. A. 636, 73 Fed. 647, it was said: 

"The accident happened by reason of an unblocked frog, the présence of 
which the plaintiff had no reason to suspect. It was held that the question of 
proximate cause in that case was a question for the jury, because the jury 
mlght there hâve reasonably found that the trap-like character of the un- 
blocked frog was such a new, Independent, and unexpected cause of the acci- 
dent as to break the chain of légal causation between the plalntifC's négligence 
in stepping in between moving cars and the injury which did occur from the 
unblocked condition of the frog." 

There was no proof in the case tending to show that Quigley knew 
of, or had reason to anticipate, the defective plank in the crossing. 
It is entirely probable that without this defective plank he would 
not hâve been injured. It is a familiar rule of law that contributory 
négligence which will bar a recovery must directly contribute to 
the injury. The jury found, undoubtedly, under the instruction of 
the court, that whatever négligence there might hâve been in pass- 
ing between the cars would not hâve injured plaintifï's intestate 
but for the présence of this, to him unknown and unexpected, de- 
fect in the crossing. The duty of the railway company to maintain 
this crossing in a reasonably safe and proper condition was de- 
termined in the case of Eailway Co. v. Keegan, 31 C. C. A. 255, 87 
Fed. 849. In that case it was decided that, where a railway com- 
pany has undertaken to lay planks between the rails of the tracks, 
the work must be doue and maintained in such a way as to be 
reasonably safe for persons rightfully upon the tracks und in the 
exercise of due care. The testimony'^ as to the length of time this 
crossing had been out of repair differs, but it does appear that it 
had been in that condition for some time, so that the question of 
responsibility of the défendants could be properly submitted to the 
jury. The court, upon that subject, left the matter fairly to the 
jury in the f ollowing instructions : 

"As to the négligence of the défendant company in keeping the planking 
at the highway crossing in the condition claîmed by the plaintiff, I désire to say 
to you, gentlemen, that It is the duty of the défendants to keep the highway 
crossing reasonably safe for the use of the publie upon the highway, and also 
in a certain measure for the protection of the employés of the ràilroad. In 
this case, if you flnd the planking was in a dangerous condition, It will not 
101 F.— 13 
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n^cessarily .fpllow that the de;fepaant company Is responglble for that négli- 
gence, iiûdër aïl elrcuinstancés. ' If the plankfng was put down In a safe and 
propër mâiiiièr and became suddfenly warped out of placé by frost or some snch 
agencyi and tbé company had no notice of It by or through Its employés, using 
ordinary diligence, such as section foremen or track men, tben the défendants 
would not be llable for such condition; but If the condition had existed there 
for several days, and thelr attention was called to it, and the défendants failed 
to repalr it, they would be guilty of négligence. Still, If the décèdent knew or 
had the means of knowing the roadbed at that point was In that condition, 
then he cannot recoTer, becauge It was hls duty to report that faet to the 
défendants, and give them an opportunity to repalr it, if he knew it existed." 

At the trial an ordinance of the city of Toledo was put in évi- 
dence, in wMch it is shown that the city, in granting the raik'oad 
company the right to use Summit avenue, provided that the "tracks, 
tumouts, side tracks, and switches on or across any street, avenue, 
or alley shall not be used for the storage of cars, nor shall loaded 
or unloaded cars be permitted to stand thereon." It does not very 
cleariy appear just what the plaintiffs in error claimed from this 
ordinance. Counsel say of it: 

"The ordinance embodying this grant was not ofEered In évidence as an abso- 
lute défense precluding the plaintlfC below from recovery, but as a eircumstance 
bearing upon the question whether the plaintiffs in error were négligent. If 
the tracks were, by the city, permitted to be constructed across the street 
upon the express condition that they shoàd not be used exicept for the transpor- 
tatlon of cars over the same, the défendants below, in the absence of knowl- 
edge to the contrary, would not be bound to anticipate some other use, which 
might require a metiiod of construction and maintenance différent from that 
by them adopted." 

On this subject the court below charged the jury as follows: 

"A good deal has been sald by coimsel for the défendants about the grant 
of the right of way to the railroad company by the city of Toledo, and that It 
provided that thé railroad Should îlot allow the storing or coupliug of cars on 
street or highway crossihgs. That is good as between the parties to it, but 
the company cannot plead such obligation as a défense to a suit by an employé 
where negUgence is charged. The employé would not be thus barred In the 
suit of his own against the company, where the injury was the resuit of the 
oompany's own carelessness; and this ordinance should not be pleaded as a 
défense in this action." 

There is nothing in the record tending to show that Quigley waa 
not properly attending to his duties, or violated any rule or in- 
struction of the company in switching cars at the crossing in the 
manner he did. We do not understand that the fact that the com- 
pany was violating an ordinance by having cars upon the crossing 
could relieve it from maintaining the crossing in a reasonably safe 
condition when used by employés as this one was. We find no error 
in the court's instruction in this behalf . 

It is finally argued that the trial court erred in saying to the 
jury, "If you find on the issues hère in favor of the plaintiff, the 
court will accept a reasonable and fair verdict as a proper settle- 
ment of this controversy between the parties." While it is not 
apparent that the jury had anything to do with the question whether 
the court would or would not accept their verdict, we do not find 
anything in this instruction which took from the jury their power 
to pass upon the facts in the case under the instructions of the 
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court. If it had a tendency to curtail freedom of action on the 
part of the jury, it might possibly be prejudicial to the plaintifE 
below, as an intimation that only a reasonable and fair verdict would 
be accepted by the court. A careful review of the record in this 
case leads us to the conclusion that it was fairly tried, and that no 
substantial error interver'^d to the préjudice of the receivers. The 
judgment of the court below will be afflrmed. 
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(Circuit Court o( Appeals, Sixth Circuit May 8, 1900.) 

No. 768. 

1. LiBETy — PlBADING — InNUBNDOES— SUFPICIENCT OF COMPLAINT — DeMURHEE. 

If the publication complained of lu an action for libel, giving to tlie 
language its ordinary and usual meaning, is actionable wltliout averment 
of spécial damage, tlie pétition wlll not lie demurrable on the groiind that 
it does not state a cause of action, because of innuendoes that attribute 
a meaning to words whieh they will not bear. 

3. Bamb— Words Incapabi^e dp Dbpamatory Construction. 

A demurrer to a pétition in an action for libel can only be sustained 
where the court can afflrmativeiy say that the publication complained of 
Is incapable of any reasonable construction which will render the words 
defamatory. 

S. Bamb— AcTioNABi.E Words. 

Published words are actionable when they impute to another any act, 
the tendency of which is to disgrâce him or to deprive him of the coa- 
fldence and good wlll of society, or lessen its esteem for him. 

4. Samb— Pétition Hbld Good on Demurrbb— Question for Jury. 

A pétition for libel, which sets forth a publication by défendant, char- 
ging plaintifC with malilng fraudulent représentations in the sale of certain 
patents, for which défendant bas commenced an action for $10,000 dam- 
ages, and also with carrying away certain personal property belonging to 
défendant, and using same in the manufacture of an article agalnst the 
patent rights of défendant, présents a case for the jury, as to its applica- 
tion and meaning, nnder proper instructions as to what constltutes a libel- 
ous publication, and is not, therefore, subject to demurrer on the ground 
that the pétition does not state a cause of action. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

William G. Herron, for plaintiff in error. 

Before LUETON and DAY, Circuit Judges, and CLAEK, District 
Judge. 

DAY, Circuit Judge. This case présents a single question, namely, 
the correctness of the ruling of the court below upon a gênerai de- 
murrer to the pétition undertaking to recover for an alleged libel. 
The pétition is quite roluminous, — more so than is required under 
the Ohio practice which prevails on the law side of the fédéral courts. 
Under section 5093, Eev. St. Ohio, it is eufficient to state in an action 
for libel that the defamatory matter was published of the plaintiff. 
In the pétition a part of the alleged libel is set up, with accompany- 
ing innuendoes, and a copy in fuU of the alleged libelous matter is at- 
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taçhed as an e^hilbit to the <pet|tioii. Af ter tbe d^iirrer was flled, 
l)ut bef ore H, was passed upon,; it was stipuïated, that the entire 
article should be regarded as a, part of the pétition. In view of this 
stipulation, we regard the pétition as counting upon an alleged libel 
piublished of and conçerning plaintifl, as set forth in said publication; 
ajqd the question presented is, should a gênerai demurrer to the 
pétition be sustained? The alleged libel is as foUows: 

"Important Lawsuits. 

"Suit was flled In the United States court at PIttsburg, Pa., on August 6tli, 
by the undersigned, the Computing Scale Company of Dayton, Ohio, against 
the Keystone Store-Serytce Company of Beaver Falls, Pa., for infringing Com- 
puting scale patents owned or controlled by the Dayton company. As the pe- 
culiarities of this case, making it one of unusual importance, a short history 
of the matter may not be amiss: , Barly in the year 1891 John W. Oulmer, 
now at the head of the Keystone Stbre-Service Company, as gênerai manager, 
sold to the Dayton compahy certain patents on a Computing scale wholly dif- 
férent from anythlng in that Une thfl.t Is now made; making certain, représenta- 
tions, whjeh the Dayton Compaiiy npw claim to be fraudulent At the time, 
the Dayton company employed âils Jno. W. Culmer, as an inventor, to take 
change of its expérimental departineiit and other matters in Its factory. On 
accouût of the above alleged fraudulent représentations, and the inability of 
the said John W. Culmer to perfonn céTtain thlngs claimed by him, the Dayton 
compaiiy fljed suit March last agâlnst the said Jno. W. Culmer and others 
associàted with him for |10,()00 damages on account of sueh alleged fraudulent 
représentations. Furthermore, after, a llttle more than a year's service, the 
I>à3>ton éompany dispensed with the'èérVices of the said Oulmer, about whieh 
time the said John W. Culmer carrled from the office of the Dayton company 
certain drawings of a Computing scale practically the saine as the scale now 
mad« by the Keystone Store-Servieé Company, and for the manufacture of 
Whichi suit was brought on the 6th Inst. for infringement. In view of the 
above facts the Dayton company daims ownership in aûd to the scale made 
by the Keystone StorenServiee Cîompany, and, as heretofofe stated, will protect 
its interests by asking the courts to compel the said Jno. W. Culmer and the 
Keystone Store-Service Company to assign ail of their rlght and title to such 
patent or patents when issued. 

"Xhe Computing Scale Company, 

"O. O. Ozias, Gen. Manager. 

"Dayton, Ohio, August 12, 1805. 

"P. S. To merchants and dealers uslng scales this case Is of extrême im- 
portance, as the courts hâve held that ail persons uslng Infringing machines 
*re llable for damages." 

It is unnecessary to détermine whether the innuendoes undertaking 
to set forth the meaning of a part of the publication are justified by 
the terms of the publication itself. An innuendo can neither enlarge 
nor restrict the meaning of words beyond their ordinary or usual sig- 
nification, and upon gênerai demurrer the question is not whether the 
alleged libel will bear the meaning attributed to it in the innuendoes, 
but whether the publication, giving to the language its ordinary and 
usual meaning, is actionable without averment of spécial damage. 
The fact that an innuendo attribu tes a meaning to words which 
they will not bear is no grouhd for sustaining a demurrer to the déc- 
laration on the ground that it does not constitute a cause of action. 
The innuendo may be treated as surplusage, and yet the publication 
be defamatory. Newell, Defam. p. 225; Kraus v. Sentinel C5o., 60 
Wis. 425, 19 N. W. 3^. Before a demurrer can be sustained to a 
pétition counting on an alleged libelous publication, it must appear 
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that the publication is not reasonably capable of a defamatory mean- 
ing, and cannot reasonably be understood in a defamatory sensé. If 
an inspection of tlie publication convinces tlie court that no such 
reasonable construction of the language used could give to it a de- 
famatory sensé and meaning, a demurrer sbould be sustained; oth- 
erwise, its meaning and interprétation niust be left to tbe jury, under 
proper instructions as to what constitutes libel. Twombly v. Mon- 
roe, 136 Mass. 464. In Sanderson v. Caldwell, 45 N. Y. ;}!)8, it is said: 
"If the application or meaning of tlie words in an alleged 111x4 is ambiguous, 
or tlie sensé in which tliey were used is uncertain. and tbey are capable of a 
construction which wonld make tlicm actionable, altliougli at tlie saine time an 
innocent sensé can be attributed to them, it is for the jury to détermine, under 
ail the clrcumstances, whether they were applied to the plaintiff, and in what 
sensé they were used." 

We think this is the true rule, and applicable to the présent case. 
See, also, State v, Smily, 37 OMo St. 34. In the latter case it is said: 

"The objection that the innuendo averring the meaning of the language relat- 
ing to tbe search was not justitied by the language used is not well founded. 
Where the meaning of the défendant, by the language employed, is equivocal 
or doubtful, the question whether the publication is libelous or not is one for 
the jury. So, too, whether the meaning of the défendant, by the language 
used, was what the innuendo avers it to be, if fairly susceptible of that mean- 
ing, is a question of fact, and not of law." 

In the late case of Insurance Co. v. Buckner (decided in this court 
on November 13, 1899) 39 G. C. A. 19, 98 Fed. 222, we had occasion 
to point ont the différence between verbal slander and written dèfa- 
mation, and need not herein repeat the discussion. The authorities 
there cited, and many others, establish the proposition that there 
is a broad distinction between the two classes of actions for spoken 
or written and published words, and that the latter are actionable 
"when they impute to another aiiy act, the tendency of wliich is to dis- 
grâce him or to depriye him of the confidence and good will of So- 
ciety, or lessen its esteem for him." In the case of Pfltzinger v. Dubs, 
12 C. C. A. 399, 64 Fed. 696, the rule is thus stated: 

"In the flrst count, if the words, taken in their usual and ordinary sensé, 
as they should be understood by persous reading them, tend to injure or de- 
grade the plaintiff morally or socially, then they are actionable per se. It 
is not essential that the words should impute dishonesty or immorality of any 
spécial kind or character. If they tend to dégrade or dishonor him or injure 
his character, or hold him up to scorn, contempt, or ridicule, or render him of 
less esteem in the community, morally or socially, then the words are action- 
able when printed. Of course, the rule is différent in slander or mère spoken 
words, where it is necessary that some oflEense known to the law should be 
imputed." 

Accepting thèse eettled rules of décision, and remembering that 
a demurrer can only be sustained where the court can afflrmatively 
say that the words are incapable of any reasonable construction 
which will render them defamatory, we are of opinion that the allégea 
publication in this case, when properly pleaded, is not open to gên- 
erai demurrer, but its application and meaning should be left to the 
jury, under proper instructions as to what constitutes a libelous pub- 
lication. We do not think it proper, in view of this conclusion, to 
undertake to analyze or comment upon the construction and meaning 
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of the alleged libel în this case. In this Tiew of the case, we thînk 
the learaèd judge wW heard the demurrer in the court below erred 
in sustajning the same, and the judgment will be reversed, and the 
cause remanded to the circuit court for further proceedings in ac- 
cordance with this opinion. 



TEXAS & P. EY. CO. v. WILDER et ux. 

(Clrcoit Court of Appeals, Fl£t& Circuit. April 17, 1900.) 

No. 883. 

Appeal — Rbtiew— Questions Detbrmined on Former Appeal. 

Questions once considered and decided by an appellate court will not 
be re-examlned on a subséquent appeal or writ of error in tUe same case. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

T. J. Freeman and F. H. Prendergast, for plaintiff in error. 
W. H. Pope and Wm. T. Hudgins, for défendants in error. 

Before SHÈLBY, Circuit Judge, and NEWMAN and MAXEY, 
District Judges. 

NEWMAIN, District Judge. This was a suit in the court below 
by J. H. Wilder and wife against the défendant railway company 
for damages resulting from the killing of their minor son, Franli G. 
Wilder. The case is before this court for the second time. It was 
hère as now, at the instance of the railway company, at the No- 
vember term, 1898, and was decided February 27, 1899. 35 C. C. A. 
105, 92 Fed. 953. The judgment of the court below was reversed, 
and the case remanded, with instructions to grant a new trial, be- 
cause the plaîntiff had been allowed to read in évidence at the 
trial certain dépositions which it Waa held could not be properly 
used in the fédéral court, although they might hâve been so used 
in the state court from which the case had been removed. Two ques- 
tions going to the merits of the case, however, were considered and 
disposed of in the opinion by Judge Parlange. The law of the case 
in thèse two respects was distinctly settled. One of thèse questions 
was as to the linowledge of the deceased of the defective character 
of the machinery, the defect in which caused the accident and his 
death. The other question was as to the measure of damages. Both 
questions were settled in favor of the Wilders, the défendants in 
error. Judge Boarman, however, dissented on the ground that the 
court below erred with référence to the measure of damages. The 
rule is clearly established that questions once considered and de- 
cided in an appellate court will not, in the same suit, and in the 
eame court, be re-examined. In Eailroad Co. v. Carroll, decided in 
this court (28 0. C. A. 207, 84 Fed. 772), in the opinion by Circuit 
Judge Pardee, this is said: 

"The ruling now asslgned as error was one sustalnlng tlie demurrer rais- 
Ing exactly the same question determined in this court on a former writ of 
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error. It Is clear that the trial court dld not commit réversible error Jn 
followlng the décision of this court, for sucli was the command In the man- 
date. It is equally clear that the ruling complalned of cannot be re-ex- 
amined In this court. It is a well-settled and long-established rule that 
whatever question bas been decided by an appellate court on wrlt of error 
cannot, In the same suit, and in the same appellate court, be re-cxamined. 
Supervisors v. Kennicott, 94 U. S. 498, 24 L. Ed. 260; Clark v. Keith, 106 U. 
S. 464, 1 Sup. et. 568, 27 L. Ed. 302; Chaffln v. Taylor, 116 U. S. 567, 6 Sup, 
et. 518, 29 L. Ed. 727." 

To the case decided by this court and the décisions cited may be 
added that of the circiiit court of appeals for the Eighth circuit in 
Balch V. Eass, 19 0. G. A. 151, 73 Fed. 974. While holding that it 
did not apply in that case, the rule is thus stated in the opinion of 
the court by Circuit Judge Thayer: 

"It Is a well-establlshed doctrine, in the fédéral courts at least, that a sec- 
ond writ of error or a second appeal in the same case only brings up for re- 
view proceedlngs of the trial court subséquent to the mandate, and that It 
does not authorize a reconsideration of any questions, either of la-w or 
fact, that were considered and determined on the flrst appeal or writ of er- 
ror, provlded the testimony on each trial was substantlally the same. This 
doctrine results (rom the fact that a judgment rendered by an appellate 
court in a given case is conclusive on the parties thereto, and that an ap- 
pellate court, lilce a nisi prlus court, Is powerless to revlew or revise Its own 
Judgments after the lapse of a term at which they were rendered, except in 
cases of fraud. Another form of stating the doctrine is that propositions of 
law which were considered and decided on the first appeal become the law 
of that particular case, and, whether rlght or wrong, must be adhered to on 
a second appeal. Thatcher v. Gottlieb, 19 U. S. App. 469, 8 C. 0. A. 334, 59 
Fed. 872, and cases there clted; Tyler v. Magwire, 17 Wall. 253, 283, 21 L. 
Ed. 576; Supervisors v. Kennicott, 94 U. S. 498. 24 L. Ed. 260; Clark v. 
Keith, 106 XL S. 464, 1 Sup. Ct. 568, 27 L. Ed. 302; Sizer v. Many. 16 How. 
98, 14 L. Ed. 861; Corning v. Factory, 15 How. 478, 494. 14 L. Ed. 768; Slb- 
bald v. U. S.. 12 Pet. 488, 492, 11 L. Ed. 337; Martin v. Hunter, 1 Wheat 3M, 
355, 4 L. Ed. 97." 

In the former opinion by this court in this case the questions of 
the deceased's knowledge of the defective condition of the machinery 
is briefly disposed of as foUows: 

"The fourth spécification of error, which complalns of the refusai of the 
trial court to give a spécial charge, Is without force. The trial judge in bis 
gênerai charge Instructed the Jury 'that if the deceased knew of the condi- 
tion of the engine, or by the use of ordlnary care could hâve known it, plaln- 
tlfCs cannot recover.' This was sufficlent on the matter which Is the 8ub- 
ject of the spécial charge refused." 

On the second trial in the court below, now under revlew, the 
court instructed the jury: 

'If you find that Wilder did not know of the defective condition of the 
machinery, and that by the use of ordlnary care he would not hâve known 
it* and you find further that the accident was caused by the defective condi- 
tion of the machinery, in that event you wlll flnd for the plaintiffs," etc. 

The charge is substantially that approved by this court, as sLown 
by the extract from the former opinion just given. 

The other question, concerning the measure of damages, was as 
to the right of plaintiffs to recover for the loss of the services of 
their son after he arrived at the âge of 21 years. On that subject 
in the former opinion by this court, after di&cussing the question 
and citing authorities, this language is used; 
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"It wa» pîalnly proper In thls cause for the trial Judge to IiïstrUct the Jury 
that thèy eould consider whether the parents had a reasonable expectation 
tbat theJr son would continue to asslst them after his majority." 

On the second trial m the court below the court instructed the 
jury in substantial accôrdance with the law as thus laid down by 
thls court. Where the court below bas instructed the jury as to 
the law substantially as announced by this court in the same case, 
and the facts are sufiftcient, as is true hère, to support the verdict, 
the judgment will not be interfered with when the case is hère on 
a second writof error. The judgment of the court below is afûrmed. 



AMEBIOAN IRON & STE3BL MFG. (X). V. MIDLAND STBiuL CO. 
(Circuit CJourt, D. Indlana. May 5, 1900.), 

1. Btatute of Fracds— Mémorandum— Namks op Pubchasbr and SELiiER. 

A mémorandum of sale by 0. & Oo., actlng as selllng agents of M. S. 
Co., to J. H. S. & Son, sufflciently describes the purchaser and seller, un- 
der 3 Bums' Rev. St Ind. 1894, § 6635, provlding that no contract for the 
sale of any goods over $50 In v^lue shall be valid unless some note or mémo- 
randum is made and signed by the party to be charged thereby, or by 
some person thereunto by him lawf ully authorized. 

S. Same— Description of Propbrtt— Definiteness. 

Where a mémorandum of sale stated that the slze of steel billets to be 
delivered should be 4"x5" or 5"x5", the seller had the option to deliver 
elther slze, and beuce a mémorandum was not objectlonable for indeûnite- 

' ness. 

Eyan & Thompson, for complainant 
Chambers, Pickens & Moores, for défendant. 

BAKEŒl, District Judge. Action by the plaintiff upon a mém- 
orandum of sale alleged to hâve been made by the défendant with 
J. H. Stembergh & Son, which contract bas been assigned to the 
plaintiff, for the recovery of damages for failure to deliver the Per- 
sonal property alleged to hâve been sold. The complaint is founded 
upon a mémorandum in writing as foUows: 

Philadelphla, February 24th, 1899. 
Mémorandum of Sale by Cabeen & Company. 
To Messrs. J. H. Sternbergh & Son, Acting as Selllng Agents 

fieading, Penna. for Midland Steel Company, 

Muncie, Indiana. 

Eeeelved 

Mar. 3, 

1899. 

Midland Steel Co. 

Seven hundred (700) tons acld, open-hearth steel billets, analysis to bô 
■ Silicon ,101 

- Phosphorus .08 1 

Sulphur .03 [■ of one per cent or less. » 

i,: Manganèse .50 1 
Carbon .10 to .12 J 
fiuyer would prefer Manganèse from .40 to .45%. 

' Price. Twenty-f our dollars and seventy-five cents ($24.75) per ton of 2,240 
Ib., delivered on traclis of P. & Ri Ey., Eeading, Pènna. 
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Terms. Cash tliirty days from date of invoice. 

Deliveries. Shipments to commence April or May, 1809, and to continue 
at the rate of 200 tons per montli to completion of the contract. 
Note. Sizes to be 4"x5" or 5"x5". 

Notice. ïhat sellers are not to be responsible for delay in deliveries as 
herein specifled, when such delay is caused by strlkes, accidents, or otber 
causes beyond their control. 
Accepted: Cabeen & Co., 

Midland Steel Company, Selling Agents. 

R. B. Beaty, Président. 
Mch. 4/99. 

[Internai Revenue.] 

The défendant has demuired to the complaint for the reason that 
the mémorandum of sale is not sufïicient to take the case out of 
the statute of frauds; and, second, because in the mémorandum the 
steel billets are designated to be 4"x5" or 5"x5", and it is not al~ 
leged that the plaintiff notified the défendant Avhich size of billets 
it would be required to deliver. 

The statute of frauds of this state is as follows: 

"No contract for the sale of any goods for the price of flfty dollars or more 
shall be valid unless the purchaser shall receive part of said property, or shall 
give something in earnest to bind the bargain or in part payment, or unless 
some note or mémorandum in writing of the bargain be made and signed by 
the party to be charged therebv, or by some person thereunto by him iawfully 
authorized." 3 Burns' Rer. St. § 6635. 



The property agreed to be sold largely exceeds the price of 
The sole contract of sale disclosed in the complaint is evidenced 
by the writing copied above. The plaintiff does not count upon a 
verbal contract of sale, coupled with a delivery to and acceptance 
by the purchaser of a part of the property, nor upon part payment, 
nor upon the giving of something in earnest to bind the bargaip;.: 
The right to recover damages is grounded solely upon the suffi- 
ciency of the above mémorandum to constitute a "writing of the 
bargain" made by the parties. The note or mémorandum in writing 
of the bargain, when relied upon as the foundation of a right to 
recover damages for failure to deliver the property, must disclose 
with substantial accuracy every fact material to constitute a con- 
tract of bargain and sale. It is therefore essential that such a note 
or mémorandum shall contain within itself a description of the 
property agreed to be sold by which it can be known or identified, 
of the price to be paid for it, of the party wlio sells it, and of the 
party who buys it. It is settled to be indispensable that the writ- 
ten mémorandum should show, not only who is the jiarty to be 
charged, but also who is the party in whose favor lie is charged. 
The name of the party to be charged is required by the statute to 
be signed, so that there can be no question of the necessity of his 
name being signed to the writing; but the authorities hâve equally 
established that the name or a sufïicient description of the otlier 
party is indispensable, because without it no contract is sliown, in- 
asmuch as a stipulation or promise by one does not bind him, save 
only to the person to whom the promise was made, and, until that 
I)erson's name is shown, it is impossible to say that the writing 
coatains a mémorandum of the bargain. Peoria Grape-Sugar Go.; 
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V. Babcock Co. (C. 0.) 67 Fed. 892. The mémorandum in thé prés- 
ent case fuUy meets the requirements above statëd. No question 
is made, nor can there be any, but that the property is sufflciently 
described; nor is there any question as to the purehase priée and 
terma of payment. The contention as to the insufflciency of the 
mémorandum relates to the parties, purchaser and seller, and 
to the alleged indeflniteness as to the dimensions of the billets. 
The language of the mémorandum is, "Mémorandum of sale by Ca- 
been & Oo., acting as selling agents for Midland Steel Co., Muncie, 
Indiana, to Messrs. J. H. Sternbergh & Son, Beading, Penna." It 
is clear, beyond ail controversy, as it seems to the court, that the 
party who sells is clearly shown to be the Midland Steel Com- 
pany, and the party who buys to be J. H. Sternbergh & Son. No 
form of language is necessary. Anything from which the inten- 
tion may be gathered, as in other contracts, is suificient. In the 
présent mémorandum there is no room for doubt or ambiguity as 
to vendor and vendee, as to the subject-matter of the contract of 
sale, as to the price and terms of payment, or as to the time and 
place of delivery. It contains every essential requisite to consti- 
tute a bargain, within the terms of the statute of frauds. 

Nor does the fact that the contract mentions the size of the bil- 
lets to be 4"x6" or 5"x5" render the contract uncertain or insuflQ- 
cient. The défendant would hâve performed its contract if it had 
tendered either'size of billets at the place and within the time speci- 
fied. The mémorandum is in fhe nature of what is usually termed 
a "soldl note" made by the défendant, through its selling agents, 
Oabeen & Company, to J. H. Sternbergh & Son, as buyers. In 
making it the seller désignâtes for its own beneflt that it shall 
hâve the right to fulflU the contract by the delivery of billets either 
4"x5" or 5"x5''. The option to détermine the size was veith the 
seller, and not with the buyer. For thèse reasons, the demurrer ia 
OTerruled, to which défendant excepts. 



BNDERS r. LAKE EEIE & W. R. CO. 
(Circuit Court, D. Indiana. April 28, 1900.) 
No. 9,822. 
Rbuoyat^ of Causes— Time fob Filins Application— Ambndmeht of Com- 

PLAINT. 

Where, by reason of an amendment of the complalnt In astate court, a 
défendant becomes entltled to remove a cause not before removable, he Is 
entltled to a reasonable time after such. amendment wlthln which to flle 
hls pétition and bond for remoral; and, where the statute fixes no time 
wlthln which he Is required to answer or plead to the amended complalnt, 
the time prescrlbed therefc^r by a rule of court wUl, by analogy, be taken 
as the time within which he must file hls application for removal, unless It 
appears that Such time Is unreasonably short. 

At Law. On motion to remand to state court. 

Gavin &' Davis and Eirkpatrick, Morrison & McEeynolds, for 
plaintifE. 
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J. B. Cockrum, K. B. Beauchamp, and Miller, Elam & Fesler, for 
défendant. 

BAKEK, District Judge. This suit was brought in a state court 
to recover damages for personal injuries, the sum claimed in the 
original complaint being less than |2,000. Afterwards, by leave of 
the state court, the plaintiff amended her complaint by the addi- 
tion of allégations showing that her injuries were mueh more serions 
than they were at flrst supposed to be, and by increasing her de- 
mand for judgment to |15,000. After the filing of her amended 
complaint, and after the time flxed by the rule of the state court for 
the défendant to answer or plead to the amended complaint had 
expired, the défendant filed a pétition and bond for the removal of 
the suit to this court. The state court ordered the removal, and, 
the record having been filed hère, the plaintilï moves to remand. 
ïhere is no statute of this state flxing the time within which the de- 
fendant is required to answer or plead to an amended complaint. 

There can be no question of the defendant's right to remove the 
suit when the demand for judgment was increased to a sum in ex- 
cess of |2,000, but the question remains whether the défendant lost 
the right of removal by its delay in making and filing the pétition 
and bond therefor. It is said in Powers v. Eailway Co., 1G9 U. S. 92, 
101, 18 Sup. et. 267, 42 L. Ed. 676, to be a reasonable construction 
of the removal act "to consider the statute as, in intention and effect, 
permitting and requiring the défendant to file a pétition for removal 
as soon as the action assumes the shape of a removable case in the 
court in which it was brought." This court said in Yarde v. Rail- 
road Co. (C. C.) 57 Fed. 913, 915, that "a défendant not entitled to 
removal, who becomes entitled to it by reason of an amendment to 
the complaint allowed by the state court, may remove the cause, 
although the time bas elapsed within which his removal ought to 
hâve been asked for, if he promptly files his pétition and bond after 
such amendment has been made." What is the degree of prompt- 
ness that must be exercised? The time within which the défend- 
ant might hâve petitioned for the removal of this cause began to run 
when the amended complaint was filed; and it seems clear, upon 
principle, and in analogy to the statute, that the right of removal 
continued, in any event, until the expiration of the time within which, 
by the rule of the state court, the défendant was required to answer 
or plead to such amended complaint. But, if the time fixed by the 
rule of the state court to answer or plead to an amended complaint 
is so short as to deny to the défendant a reasonable time within 
which to prépare and file a pétition and bond, such rule, it would 
seem, ought not to defeat the right of removal, if exercised with 
reasonable promptness. In the présent case the rule of the state 
court is not open to the objection that the time limited was unrea- 
sonably short. The défendant failed to file its pétition and bond 
for removal until after the expiration of the time fixed by the rule 
of the state court for the défendant to answer or plead to the 
amended complaint, and therefore the application came too late. 
The petitioner has presented some affidavits to excuse its failure to 
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présent its pétition and bond within the time limited by the rule of 
the state court for answering the amended complaint. Conceding, 
witliout deciding, that delay in flling the pétition and bond for re- 
moval may be shown to be excusable, still the court, after a careful 
eXainination of the affldavits, is of the opinion that they disclose no 
suflBcient excuse for the failure to file the pétition and bond for re- 
moval withiii the time fixed by the rule of the state court to answer 
or plead to the amended complaint. Kemanded to the state court. 



POST V. WISE TP., EDGEFIELD COUNTY, S. 0. 
(Circuit Court, D. South Carollna. April 28, 1900.) 

1. Triai— CoBBECTiON ov Verdict. 

The only méthod of obtainlng the correction or modification of a ver- 
dict for au ermr In law, where no exception vvas taljen at the time of its 
retum, Is by motion to set it aside or for a new trial, which, under rule 
30 of the circuit court for South Carollna, must be made wlthin two days 
after thé verdict is rendered, unless the time is extended by the court. 

2. PlEAèlSG AliiEKDMENT APTEE VeUDICT. 

Under Oodé'Civ. Proc. S. 0. § 194, adopted as a rule of the circuit court 

: In that State, which authorlzes the court, before or after judgment, in 

furtherance of justice, to amend any pleading, where a verdict in an action 

on municipal bonds includes Installments of principal and interest maturing 

'■'' after the' commencement of the action, and for which judgment was not 

'■: aslied in the' cbmplaint, ànd the time for correction of such verdict has 

i : passed, the court will direct the amendment of the complaint to conform 

to the verdict. 

At Law. On motion for amendment of verdict. 

,'. Mitchell & Smith, for plaintiff. 
. Gr. W. Croft & Son, for défendant. 

SlMONTON, Circuit Judge. This case cornes up on a motion to 
amend a verdict taken at the April term of this court, at Charleston. 
The complaint set out that plaintiff was owner and holder of cer- 
tain coupon bonds issued by Wise township, in the county of Edge- 
field, S. C. The bonds are set out by their numbers, and each bond 
provided that it should be paid in annual installments of 20 per 
t'eut, each of the face of the bond. The complaint also set out 
that plaintiff was owner and holder of certain coupons on said 
bonds, which were parti cularly described, as to dates, amounts, 
and when due. The summons and complaint were flled 13th Sep- 
tember, 1898, and the installments on the bonds and the past-due 
coupons set out in the complaint were those installments and cou- 
pons past due and payable at the date of 13th September, 1898. 
On the iirst day df the term the cause, being at issue, was fixed for 
trial on a day certain thereafter. It was called for trial, the coun- 
spl for défendant not being présent. It was shown to the court 
tbat défendants had had 20 days' notice of the trial, and the day 
fixed for it. It appears that a case of precisely the same character 
had beeu heard in this court at a preceding term (Post v. Township 
of Pickens), and that ail the défenses applicable to this case had 
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been made and argued in that, with the resuit of a verdict for plain- 
tif?, ïhe counsel for défendant assumed tiiat a similar verdict would 
be taken in this case, and that furtlier discussion would not avail 
défendant. At the trial the plaintifî took a verdict, not only for 
the installments on the bonds and the coupons wliich liad matured 
at the commencement of the suit, but also for ail the installments 
ànd coupons wliich matured up to the date of the trial. The mo- 
tion now made is to eliminate thèse from this verdict, and to reduce 
it pro tanto. The formai judgment bas not been entered. This is 
resisted by plaintiff, who insists upon the legality and propriety of 
his verdict. The term of this court at which this verdict was taken 
began on the ârst Tuesday in April, and terminated on the third 
Monday in April, after the date of the verdict. The next term of 
the court (that at Greenville) began on the third Tuesday in April. 
So this motion is made after the term adjourned. It will be noticed 
also that this motion is not to correct any clérical error, mère ir- 
regularity, or mistake in entries (Bank v. Moss, 6 How. 31, 12 L. Ed. 
331), but to set aside the verdict as erroneous in law. Xo excep- 
tion baving been taken at the trial, and before the jury retired from 
the bar, no writ of error or bills of excejition would lie, and an or- 
der directing a bill of exceptions to be flled as of the date of the 
trial would be a nullity. Muller v. Ehlers. 91 U. S. 249, 23 L. Ed. 
319; Railroad Co. v. McGee, 8 U. S. App. 86, 2 G. C. A. 81, 50 
Fed. 906. The only way of reaching it is by motion for a new trial 
or to set aside a verdict. But by the thirtieth rule of this court no 
party shall be entitled to move to set aside a verdict or in arrest 
of judgment unless notice, with grounds thereof, shall be filed with 
the clerk and ser\'ed on the opposite party within two days after 
the rendition of the judgment complained of, unless the time be en- 
larged by the court. This is peremptory, and the ap>plication to 
the court must be within the two days. It is clear, therefore, that, 
under the rules governing this court, it is powerless to relieve the 
défendant. Had the court been aided by the présence of the coun- 
sel for défendant at the trial, the cause of complaint would pos- 
sibly not bave arisen. It goes without saying that a party plaintiiî 
cannot expect to get at the hands of the court more than he has 
asked. It is true that the bonds, each, are payable in installments, 
and under sucli circumstances he could hâve obtained judgment 
on ail installments falling due up to the day of the verdict. But, 
to accomplish tliis, he must so ask in bis pleadings. This has not 
been donc. 11 Enc. Tl. & Prac. p. 841. As the pleadings now stand, 
the défendant is at a great disadvantage. A verdict has been had 
agaiast it, not only on installments i>ast due 13tb Sentember, 1898, 
on the bonds and the coupons past due at that date, but also on in- 
stallments and coupons maturing up to April, 1900. As the com- 
plaint does not count on thèse maturing installments and coupons, 
the judgment could not be used in a plea of res judieata. There 
is, however, this considération: The suit was on the bonds, and 
the attached coupons. The défense went to the whole of each bond 
and each coupon. AU were alleged to be invalid, — as well those 
matured as those maturing and to mature. The plaintiff held and 
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owned each bond and each coupon. Had the complaint set ont the 
maturing installments and the maturing coupons, no change what- 
eyèr wouM hâve been made in the défense. The only difflculty is 
as to the res judicata. The Code of Civil Procédure of South Caro- 
lina, adopted as a rulei of practice and proceeding in this circuit 
court (ruie 10), déclares at section 194: 

"The court may, bef ore or after judgment, In furtherance of Justice, and on" 
such terms as may be proper, amead any pleadlng, process, or proceeding, by 
addlng or Strlklng out the name 6t any party; or by correctlng a mistake in 
the name of a party, or a mistake In any otlier respect; or by inserting other 
allégations material to the case; or, when the amendment does not change sub- 
stantially the claim or défense, by conforming the pleadlng or proceeding to the 
facts proved." 

Under this provision an amendment can be made which will ef- 
fectiially protect the défendant. Let the complaint be so amended 
as to set out the instaUments of the bonds maturing between 13th 
September, 1898, and April 7, 1900, and also ail the coupons ma- 
turing between those dates, and let the prayer for relief correspond 
therewith ; the costs of this amendment and of this particular motion 
to be paid by plaintiff. 



SHARLAND v. WASHINGTON LIFE INS. CO. 

(Circuit Court of Appeala, Flfth Circuit. April 10, 1900.) 

No. 856. 

1. Life Ins0rance — Action ok Policy — Evidence of Scicide. 

A copy of the flndlngs on a çoroner's inquest, fumished by the bene- 
flclary in a lif e Insurance poliey as a part of the proof s of death of the 
Insured, Is admissible on behaïf of the Insurance company, in an action 
on the poUcy, as prima facie évidence to establish a défense of suicide. 

Z. Same. 

In an action on a llfe Insurance policy, the défense belng suicide, where 
It wais shown that the Insured wàs found dead in bis room under clrcum- 
etances indlcatlng suicide, any évidence tending to throw light upon the 
motives and intentions of the deceased In that regard, such as letters and 
directions written by him, and also found in his room at the same tlme, 
or other letters in bis possession shortly before the tlme of his death, Is 
admissible. 

3. Same— Mëasurk of Proof Rbquibed. 

Where the spécial défense of suicide Is set up In the answer of a llfe 
Insurance company in an action on a policy containing à provision that 
the company should not be liable In case the Insured committed suicide 
whlle sane or Insane, the défendant is requlred to establish such défense 
by a prépondérance only of the évidence. 

4. SaMB— iNSTUrCTIONS. 

An' instruction that the presumption of law Is against suicide is suffl- 
cient, and the court caniiot be requlred to glve to the jury the reasona 
on whlch such presumption rests. 

In Error to the Circuit Court of the United States for the Eastem 
District of Loiiisiana. 

Upon Ernest Sharlànd's application, two pollcies on his life, each for the 
sum of $5,000, payable in favor of his wife, the plaintiff in error, were issued 
by the Washington Life Insurance Company, each poliéy being dated Novem- 
ber 12, 1896. This action is brought to recover the amount of said pollcies. 
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Ernest Sharland, the assured, died Jn the clty of New York on November 9, 
1897, leaving the plaintifï in error as his widow, and a minor chlld, named 
Violet, aged about 2 years. The défendant Company admitted the exécution 
of the pollcies, but denied indebtedness thereunder, for the reason, as alleged 
in the answer, "that the assured, Ernest Sharland, did not die a natural death, 
or death due to accidentai causes, but that the sald Ernest Sharland, the as- 
sured, did on or about the 9th day of November, 1897, before the expiration 
of one year aft«r the exécution of said policies, deliberately, and wlth malice 
aforethought, commit the crime of suicide." The application for the policies 
contained, among other agreements, the foUowing, to wlt: "On behalf of my- 
self, and any person who shall hâve or claim any Interest in any pollcy issued 
unàer thls application, I warrant each of the above answers to be full, com- 
plète, and true, and I agrée: ♦ * * (4) That for one year af-ter the date 
of issue of the policy ♦ • ♦ self-destruction, while sane or insane, or 
death in conséquence of a duel or criminal violation of the law, will render 
the pollcy vold." The policy eontains the following clause, to wlt: "That 
for one year after the date of the Issue of the policy * ♦ • self-destruc- 
tion, while sane or insane, or death In conséquence of a duel or criminal vio- 
lation of law, will render the policy void." 

On the trial in the circuit court, "the plaintilï having offered in évidence 
two policies of insurance on the llfe of Ernest Sharland, each for five thou- 
sand ($5,000) dollars, numbered, respectively, 97,023 and 97,024, dated No- 
vember 12, 1896, Issued by the défendant, and made payable to the plaintifC, 
being the policies sued on in the instant case; and also having offered the 
admissions of the parties in interest that Ernest Sharland died in New York 
on November 9, 1897, and tliat he left the plaintifC as his widow, and one mi- 
nor chlld, named Violet, aged about two years; and It having been admitted 
by counsel for the plaintiff and for the défendant that the premiums on the 
policies above referred to were paid for one year from the date of issuance; 
that ail of said above referred to documents and admissions were received 
In évidence without objection; and the plaintifC having rested her case upon 
the évidence above referred to, — counsel for défendant offered in évidence the 
proofs of death fumlshed to the défendant company by the plaintifC, includ- 
ing a certified copy of the coroner's inquest, marked 'P2' and 'P3,' respect- 
ively, to which ofCer counsel for plaintifC objected, on the grounds that the 
same was and is immaterial and Irrelevant; that the coroner's Inquest is 
res inter alios acta; that there is no proof of its exécution; that it does not 
make proof of itself; and that it is merely an expression of opinion by the 
parties therein named, — counsel stating that this objection was principally 
to the coroner's inquest." 

Whereupon counsel for défendant stated that the copy of the coroner's in- 
quest is a part of the proofs of death furnished by the plaintiff to the défend- 
ant Company, and urged that, the plaintiff having furnished the proof, the 
same is admissible; that it was a part of the case, and pertinent. Whereupon 
the court observed and said, in the hearing of the jury: "The whole under- 
lylng thought about the admissibllity of évidence is thls: that évidence which 
the law does not forbid directly may be considered by the court, and admit- 
ted, in Its discrétion. If it is addressed to some matter Issuable in the case, 
and Is forbidden, that ends it in the case. If tbis évidence is material, and 
not forbidden, I will admit it for whatever it may be worth." Whereupon 
counsel for plaintiff urged: "That the coroner's inquest should not be allowed 
to go into the case at ail. Thèse papers were furnished by the plaintiff, it 
Is true, bot she was called upon to produce them." Whereupon the court ob- 
served and stated as follows: "The paper (the coroner's Inquest) may be 
found full of suggestion on the merits of the case. It may afford a sug- 
gestion of fact which the plaintiff Is not or may not be bound by, but may 
be of some value to the défendant in the suggestion of fact. Therefore the 
court admits it for whatever it may be worth." The exécution of the cor- 
oner's inquest was subsequently proved by the testimony of the coroner. To 
■which ruling of the court, admitting the said proofs of death and certified 
copy of the coroner's inquest, marked "P2" and "PS," respectively, which are 
annexed hereto and made part of this bill, counsel for plaintiff then and there 
eicepted as error on the part of the court. 
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,:An(3 tlje plaintiff havlng rested ber.case upon the évidence above referred 
tç,,^i!^d the détendant havlng offered, and being about to read, the dépositions 
of Dr. W: ]^wjn Oakes, Mrs. Loulsa Wilinerding, Walter Olark, and William 
S. Dobbs, àll taken under commission in New York City, and it appearing 
from the ansjvers of the said witrièsses that the said Dr. W. Edwin Oakes 
testifled, in answer to interrogatories propounded to him, that he saw tbe 
body of the déceased in his room sbôrtly after it was discovered; that he bad 
seen letters to or from the déceased at the time he saw the body of the dé- 
ceased; apd having further testifled that the said letters were on the dressing 
table of tbe déceased; that one pufported to bè from the wlfe of the dé- 
ceased, in New Orléans, addressed to "Mon Cher Ernest," the whole letter 
being wrltten in French, with whicb language the witness testifled he was 
not familiar furtber than that he coiild read the address; that there were 
two other letters, which he did not read, one of them being to the stage man- 
ager of the Bijou Théâtre, in New York, whose n^me the witness testifled he 
bad forgotten, but which was published in the New York Herald on Novem- 
ber 10, 1897, which letter was sealed; that the witness did not see to whom 
tbe other letter was addressed; that the police ofHcer came in at that time, 
and took charge of the correspondence and ail the Personal effects of the dé- 
ceased; that tbe witness did not know what the police oflicer had done with 
the letters, or where they were, at the time the witness testifled; and the 
witness having testifled that the letter which he mentioned as being written 
In French was read by Mrs. L. K. Wilmerding, who translated it aloud, and 
in his présence and hearing. And it appearing from the answer of Walter 
Clark, another witness on behalf of défendant, that he testifled that he saw 
the body of the déceased in his room sbortly after it was discovered; that he 
saw two letters at the time that he saw the body of the déceased, one letter 
being apparently from his wife and another from another woman; that the 
letter from his ts^ife was written in French and the other in English; that 
there was also another letter, which was sealed, and addressed to the manager 
of the Bijou Théâtre, in New York City, and a package about four inches 
square, also sealed, to be dellvered to Mm; that the said letters were on the 
table in the room, and that two of the letters were addressed to the déceased; 
that he did not know where the letters were at the time he testifled, or what 
was done with them; that he was a police ofHcer, and remained in the room 
until relieved by another offlcer at 6 o'clock in tbe evening in question; that 
the said letters were read by Mrs. Wilmerding in. his présence, and that she 
translated the letter written in French. And Mrs. Louisa R. Wilmerding hav- 
ing testifled that she discovered the body of the déceased in his room, and 
was tbe flrst to see it after death; that she saw a letter from tbe wife of 
the déceased written in French, which she translated at tbe request of Dr. 
Oakes and the policemàn; that she saw another letter, which was addressed 
to the manager of the Bijou Théâtre, In New York City, and a notice asking 
that be be sent for, and another letter addressed to him; tbat the letter from 
thé wife of the déceased was lying on the dressing table beslde the bed, and 
with it was a photograph of ber, which had written on the back of it "My 
Wife," and her full name and address in New Orléans; that the other letters 
were on the bureau, and tliat there were two unmoimted plctures of a child 
{n ihe pocket of the pajamas of the déceased; that she did not know where 
the letters were at tbe time she testifled, nor what was done with them; that 
she only read the letter which was in French, and which she translated in tbe 
présence of Dr. Oakes and tbe policemàn. And it appearing that the said 
witnesses, in answer to interrogatories propounded to them, proeeeded to 
State tbe substance of the letter purporting to be from assured's wife to him; 
eounsel for plaintiflf, before the said answers were read to the jury, objected 
to the answers of the said witnesses giving tbe substance pf said letters being 
read, to the jury, on the ground that tliere was no proof of the signatures 
to the, said letters. Wbereupon eounsel for défendant produced an admis- 
sion, signed by eounsel for plaintifE and défendant, as foUows, to wit: "It 
is admittçd tha,t if Mrs. Louise Sharland, the plaintiff in the above-entitled 
and numbered cause, were calJed as a witness on behalf of the défendant, she 
would testify that about three or four weeks prior to tbe death of her bus- 
band she received from him, he being tben in tbe çlty of New York, a lettef 
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in whieh he threatened to take hig life; tliat she thereupon wrote to her 
husband a letter substantially as testified to by Mrs. Louisa E. Wilmerding, 
a witness on behalf of tlie défendant; tbat she, the said Mrs. Sharland, de- 
stroyed the letter whieh she recelved from her husband shortly after its 
receipt; that the letter above referred to, whieh she wrote to her husband, 
ivas returned to her in an envelope bearing the stamp of the police depart- 
ment of the city of New Yorli, and marlied, 'Letter found in room of Ernest 
Sharland, 509 5th Ave.,' annexed to this admission, and marlsed Bxhibit 'A,' 
and was also destroyed by her; that the said envelope and its contents were 
forwarded to her, with some of the Personal efCects of her said husband. It is 
further admitted that the said Mrs. Sharland would testify that the two 
pièces of paper, with writing thereon, marlced, respeetively, Exhibits 'B' and 
'0,' were also contained in the above referred to envelope, marked Exhibit 
'A'; that she recognizes the handwrlting of the said Exhibits 'B' and 'C as 
being that of her husband. It is further admitted that the said iirs. Shar- 
land would also testify that at his death her said husband left no property. 
It is agreed that the above and foregoing admission ean be used on the trial 
of this cause in lieu of the testimony of the witness referred to, reserving to 
each party the right to object to the admission of the testimony, the same 
as though the witnesses were présent in court and were being interrogated." 
Whereupon counsel for défendant renewed the oflier of the testimony of the 
witnesses. referred to, and particularly the answers of said witnesses giv- 
ing and stating the substance of said letter, and also offered in évidence the 
above admission, and the two documents referred to therein, marked "P5" 
and "P6" (also marked Exhibits "B" and "C"), together with the envelope in 
whieh they are inclosed, indorsed, "Letters found in room of Ernest Sharland, 
509 5th Ave." Whereupon counsel for plaintiff objected, on the grounds that 
the letters and documents referred to were not part of the res gestaî; that 
the contents of the letters were irrelevant and immaterial. But the court 
overruled the objection, and permitted the said answers of the said witnesses, 
givmg the substance of said letters and the above admission, to be read to the 
jury, and also permitted the said documents and envelope likewise to be read 
to the jury; to ail of whieh counsel for plaintiff at the time then and there 
excepted as error on the part of the court. 

The évidence being closed, the plaintiff: requested the court to give to the 
jury the foUowing charges: 

"(1) In this case, the plaintiff having declared upon two life insurance poli- 
cies issued by the défendant Company on the life of plaintifE's husband, pay- 
able in her favor, and the défendant having admitted the issuance of the 
policies and the death of the person insured, but having set up as a spécial 
défense that it was excused or relieved from the payment of the amount due 
under the policies for the reason, as alleged by the défendant, that the hus- 
band of the plaintiH violated one of the conditions of the policies by willfully 
and intentlonally committing suicide, the burden was and is on the défendant 
to establish the fact of such willful and intentional suicide or taking of his 
life by Ernest Sharland, the husband of the plaintiff, by évidence whieh would 
exclude with reasonable certainty any other hypothesis or cause of death than 
by such willfol and intentional suicide. 

"(2) 'Suicide' is the willful and voluntary taking of one's own life by a per- 
son who understands the physical nature of the act, and who commits the 
act with the intention and purpose of destroying himself or taking his own 
life. 

"(3) Suicide is never presumed, but must be affirmatively established by 
the party alleging the suicide. In order to establish the suicide, it must be 
shown that the act or thing whieh caused the death of the person was done 
or committed by him with the design and purpose of taking his own life, 
and not through accidentai or other external causes. 

"(4) If you find that the body of the deceased was found nnder such cir- 
eumstances that the death may hâve resulted from négligence, accident, mur- 
der, or suicide, the presumption is agaihst suicide, as contrary to the gênerai 
conduct of mankind, and gross moral turpitude, not to be presumed in a saiije 
man. 

101 F.— 14 
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"(5) You are not to gïvè smy weight tô the flùclings by the coroner of the 
elty of New ïorK, You inust reach your concluâlons from thè facts testlfled 
to In thls case, irrèspectiyé of àiiy conclusions réached by the corofler." 

WheréUpon the conrt chargéd the jury as follows, to wlt: "The plaintiffi in 
this case has the burden on herself of showlng the contract under the policies 
and the death of the deceased. That much haa been shown, and, as a matter 
of f aet, been admltted by the défendant. The case of the plalntiff would be 
made oiit by that showlng orid admission, but for the déniais in the défenses 
sét tip by the défendant. The défendant admitting the deatli, and admitting 
the obligation under the contract, sets up as a spécial défense that the con- 
tract is not enforceable in thls case, because the assured, Sharland, commltted 
suicide in the clty of New York. Under the terms of thls pollcy, this dé- 
fense is good, if sustained by the proof. On that défense the défendant has 
the burden of proof. The défendant is reqUlred to make out its case on that 
défense by a prépondérance of proof; that is, to make you, by its proof, or 
the proof In the case, believe that its défense has been established with a 
reasonable degree of certalnty. It does nOt hâve to establish its case, as 
was suggested by eounsel, as if this waS a criminal casé, where the party 
was charged with ndurder, beybnd a reasonable doubt It ihust establish that 
défense by a prépondérance of testlmony. You wlll take up the testlmony 
offered by the défendant, and test it by the rulé I bave just suggested. On 
the évidence offered by the défendant showing suicide, your inquiry will be, 
has the defendknt shown by a' prépondérance of évidence that Sharland com- 
mltted suicidé, -Whether he Was then sane or insane? If the défendant bas 
shown that by a' prépondérance of testlmony, ybu must flnd for the défend- 
ant. If the défendant bas failèd to establish that by a prépondérance of tes- 
tlmony, you must flnd for the plalntiff. The évidence offered by the défend- 
ant wiU lead you Into the room in the clty of New York ^here the deceased 
was foiMid, and that évidence tyIU lUustrate, one way or the other, the ques- 
tion as to whéther Sharland commltted suicide or not. It is upon that and 
ail the other évidence in the case that yoil must reach your verdict, one way 
or the other, on that issue." 

But the court refused to give the charge flrstly requested by eounsel for 
plaintlff in the words as requested, but instead thereof charged the jury in 
the words folldwlng, to wlt: "In thls case, the plalntiff havlng declared upon 
two life Insurance policies issued by the défendant côœpany on the life of 
plaintlff 's husband, payable in her favor, aiid the défendant havlng admltted 
the issuance Of the policies and the déath of the person Insnred, but havlng 
set up a spécial défense that it was excused or relieved from the payment 
of the amount due under the policies for the reason, as alleged by the défend- 
ant, that the hûsband of the plalntiff VlMated one of the conditions of the 
policies by wlUfully and Intentlonally committing suicide, the burden was 
and is on the défendant to establish the fact of such willful and intentional 
suicide or taking of his life by Ernest Sharland, the husband of the plaintlff, 
by évidence which, by the prépondérance in favor of défendant, shows you 
satisfactorily that the deceased commltted suicide." 

And the court gave the charges secondly and thirdly requested by eounsel 
for plalntiff. But the court refused to give the charge fourthly requested by 
eounsel for plaintlff In the Words as requested, but instead thereof charged 
the Jury in the, words foUowihg, to wit: "If you flnd that the body of the 
deceased was found under clrcumstancés that the death, so far as the évi- 
dence shows the cause thereof, may bave resulted as reasonably from négli- 
gence, accident, murder, or suicide, thé presumption is agalnst suicide, because 
suicide is contràry to the gênerai conduet of rnankind." And the court re- 
fused to give the charge flfthly requested by eounsel for plalntiff. 

Whereupon eounsel for plaintlff at the time then and there excepted to the 
charge of the court flrstly berelnbefore set ont, and pjirticularly to the por- 
tion of sald chargé contalned In the words folio wing, as erxor on the part of 
the court, to wit: "The défendant is reqùlred to make out its case on that 
défense by a prépondérance of proof; that is, to make you, by Its proof, or 
the proof in the case, belleve that its defenée has been established with a 
reasonable degree of certalnty. It does not bave to establish its case, as was 
suggested by eounsel, as if this was a criminal case, where the 'party waa 
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cliarged with murder, beyond a reasonable doubt. It must establtsh that 
défense by a prépondérance of testimony. You wUl take up the testlmony 
offered by the défendant, and test it by the rule I haye just suggested. On 
the évidence offered by the défendant showing suicide, your inqulry will be, 
has the défendant shown by a prépondérance of évidence that Sharland com- 
mitted suicide, whether he was then sane or insane? If the défendant has 
shown that by a prépondérance of testimony, you must flnd for the défend- 
ant. If the défendant has failed to establish that by a prépondérance of tes- 
timony, you must find for tiie plaintlff. The évidence offered by the défend- 
ant will lead you Into the room in the elty of New York where the deceased 
was found, and that évidence will illustrate, one way or the other, the ques- 
tion as to whether Sharland committed suicide or not. It Is upon that and 
ail the other évidence In the case that you must reach your verdict, one way 
or the other, on that issue." And counsel for plaintlff further at the time 
then and there excepted to the refusai of the court to give the charge flrstly 
requested by hlm, in the words as requested, as error on the part of the court. 
And counsel for plaintiff aJso and further at the time then and there excepted 
to the refusai of the court to give the charge fourthly requested by hlm, in 
the words as requested, as error on the part of the court. And counsel for 
plaintiff alao and further at the time then and there excepted to the refusai 
of the court to give the charge flfthly requested by him as error on the part 
of the court. 

Wherenpon the court further charged the jury in the words following, to 
wit: "I wlsh to eall your minds back to this fact: After welghing the évi- 
dence offered by the défendant on the issue of suicide vel non, if you find 
that the défendant has established its défense by a prépondérance of évidence, 
preponderating In favor of the side of the défendant, you will find for the 
défendant, bearing in mlnd the other modiiicatlons I hâve given you In the 
charges." Whereupon counsel for plaintiff at the time then and there ex- 
cepted to the said last charge immediately above written, and to the giving 
thereof, as error on the part of the court. The assignments of error are based 
on the rullngs of the court as above set forth. 

J. Zach Spearing, for plaintiff in error. 

Chas. E. Fenner, Chas. P. Fenner, and Sam Henderson, for de- 
fendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

After stating the case as above, PAEDEE, Circuit Judge, deliv- 
ered the opinion of the court. 

The coroner's inquest, made a part of the proofs of death as pre- 
sented by the plaintiff to the défendant company, was admissible 
in évidence. Insurance Co. v. Newton, 22 Wall. 32, 22 L. Ed. 793; 
Insurance Co. v. Higginbotham, 95 U. S. 380, 24 L. Ed. 499; Riche- 
lieu Nav. Co. V. Boston Ins. Co., 136 U. S. 433, 10 Sup. Ct. 934, 34 
L. Ed. 398. See, also, Association v. Sargent, 142 U. S. 691, 12 Sup. 
Ct. 332, 35 L. Ed. 1160; Steamship Co. v. Tugraan, 143 U. S. 31, 12 
Sup. Ct. 361, 27 L. Ed. 87; Crotty v. Insurance Co., 144 U. S. 621, 
626, 12 Sup. Ct. 749, 36 L. Ed. 56G. 

In Insurance Co. v. Newton, supra, the second headnote fairly 
states what was decided, and is as follows: 

"(2) The prellmlnary proofs presented to an Insurance company, in compU- 
ance with the condition of its policy of Insurance, are admissible as prima 
fade évidence of the facta stated therein against the Insured and on behalf 
of the company." 
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In lasarance Co. v, HigginbotMm, supra, we find; 

"The effect of facts set forth In ptéllminary proof as aHmisslons Is discuss- 
ed lii Insurance Co. v. Newton, 22 Wall. 32, 22 L. Ed. T98. WUere an agent 
of the Insurance company stated tliat the proof» werè sufflclent to show the 
death of the Insnred, bat that they SBoW-ed that he committed suicide, It waa 
held that the whole admission must 'be talien together. Where the party or 
her agent stated In the preliminary proofe that the deceased had committed 
suicide, furnishlng the verdict of a cotoner's Jury to that eftect, and where 
the narration of the manner of the death of the deceased was so interwoven 
wlth the death of the deceased that the two thinga were inséparable, it was 
held that the whole was compétent to go before the jury. We see no occa- 
sion to question the positions of that case." 

In Richelieu Nav. Co. v. Boston Ins. Co., supra, a maritime pro- 
test, consisting of statements sigped by the masteï, mates, and wheel- 
men, against storm, heavy winds,; and gales, high and dangerous 
seas, fogs, and defective compaas, etc., was held admissible in a suit 
on an. insuraînce policy, and thé court says: 

"But it was admissible In this case,, pot on the ground of agency, but be- 
cause It was made part of the proofs of loss; belng directly referred to in 
the proofs lu the statement that the.vessel ran ashore, 'and became a wreck 
and total loss, and was duly abandoiiéd by the owners to her Insurers, as will 
appear by certlfled copy of the protest of her master and mariners, hereto- 
fore served upoû you.' Hence the àjlmission of the proofs of loss involved 
the admission of the explanatory wrlting." 

In Association v. Sargent, supr^, proofs of death containing the 
statement of the coroner's physiciàn, which tended to show suicide, 
were admitted, and one of the questions passed upon was whether 
such proofs did not estop the plaintiff from proving the contrary, 
and it was held (Mr. Justice Brown dissenting) that the proofs of 
death, as furnished in tha;t case, were not conclusive, but no question 
whatever was made or suggested as to the propriety of their being 
admitted in OTidence as an entirety. Thèse authorities are conclu- 
sive in this court, and it is needless to review the décisions of the 
varions state courts on the same subject. 

The contents of certain letters, which were found in the room of 
the deceased, Ernest Sharland, at the time his body was there dis- 
covered, and an envelope of the police department of the city of 
New York in which the letters were subsequently put, and two pièces 
of paper containing writings in the hand of the deceased, were ad- 
mitted in évidence over the objections of the plaintiff. The issue 
in the case was whether the assured committed suicide. From un- 
disputed facts, it appears he was found dead in his bed at about 
4 o'clock in the afternoon on November 9, 1897, in his room at 509 
Fifth avenue, New York; that he died from asphyxiation by illumi- 
nating gas; that when his room door was forced it was found that 
the two gas cocks in the room were both turned on; that the rugs 
which were in the room had been piled against the door, evidently 
for the purpose of preventing egreSs of gas and ingress of air; that 
the assured was lying upon the bed dressed in a suit of pajamas, 
in the pocket of which was a picture of his child; that on the dress- 
ing table, opposite the bed, was a photograph of his wife, which 
had written upon it, "My Wife," and her full name and address; 
that on this dressing table there was also a letter from his wife. 
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written in French; and that on the bureau were found two papers 
in the handwriting of the deceased, one an unfinished letter of fare- 
well to his child, dated November 3, 1897, and the other was a 
request to send for a Mr. Bernard at a given address, and to mail 
the sealed letters, which were also on the bureau. It is admitted 
that the letter from his wife was written in response to a previous 
letter from him threatening suicide. The contents of the letter and 
the documents in the handwriting of the deceased tended to show 
that the assured was intending to commit suicide. The envelope of 
the police department of the city of New York, mentioned, was evi- 
dently offered as part of the identification of the documents. Bear- 
ing in mind that the issue was whether the assured committed sui- 
cide, we are of opinion that the évidence was properly admitted. 

Counsel for plaintiff in error argues that, as the letters and docu- 
ments were not made at the time of the act done, they constituted 
no part of the res gestfB, and were therefore inadmissible. It would 
seem that the papers written by the assured and the letters found 
in his close possession, shortly before and at the time of his death, 
would be the very best évidence to show the condition of his mind 
and the acts which he was then contemplating. Exactiy what con- 
stitutes the res gestse in a case of this kind need not be determined. 
Whatever throws light upon the motives and intentions of the as- 
sured, found dead under such circum stances, seems clearly admis- 
sible. 

In regard to- the instructions to the jury asked and refused by 
the court, we notice the flrst complaint is that the court refused a 
charge instructing the jury that, as the défense to the suit on the 
policies was suicide, the burden was on the défendant to establish 
the fact of such willful and intentional suicide by évidence which 
would exclude with reasonable certainty any other hypothesis of the 
cause of death than by such willful and intentional suicide. In the 
flrst place, it is to be noticed that the agreement in the policies was 
not limited to willful or intentional suicide, but included self-de- 
struction while sane or insane. The court, while refusing the charge 
as requested, charged the jury as foUows: 

"The plaintife in this case has the burde'n on herself of showing the contract 
under the policies and the death of the deceased. That much has been shown, 
and as a matter of fact been admitted by the défendant. The case of the 
plalntifC would be made out by that showing and admission, but for the déniais 
in the défenses set up by the défendant. The défendant, admitting the death 
and admitting the obligation under the contract, sets up as a spécial défense 
that the contract is not enforceable in this case, because the insured, Sharland, 
committed suicide in the city of New Yorlj. Under the terms of tbis policy, 
this défense is good, if sustained by the proof. On that défense the défend- 
ant has the burden of proof. The défendant is required to make out its case 
on that défense by a prépondérance of proof; that is, to make you, by its proof, 
or the proof in the case, believe that its défense has been established with a 
reasonable degree of certainty." 

This covered the case, and was correct. See Association v. Sar- 
gent, supra; Insurance Co. v. Mc'Conkey, 127 U. S. 661, 8 Sup. Ct. 
1360, 32 L. Ed. 308. 

The next complaint as to the charge is that the court refused to 
charge the jury as follows: 
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"If you flnd that thé body o( the deceased ivas found under sBch circum- 
stances that death may hâve resulted from négligence, accident, murder, or 
suicide, the presumptlon Js against suicide, as contrary to the gênerai conduct 
of manklnd, and gross moral turpitude not to be presumed in a sane man." 

While refusing this précise charge, the court gave the foUowing: 

"If you flnd that the body of the deceased was found under sueh clrcumstan- 
ces that death, so far as the, évidence Shows the cause thereof, may hâve re- 
sulted as reasonably from négligence, accident, murder, or suicide, the pre- 
sumptlon is against suicide, because suicide is contrary to the gênerai conduct 
of mankind." 

It seems that the court charged the jury that the presumption of 
law was against suicide, but ref used to give the reasons for such pre- 
sumption, precisely as requested by the plaintiff. In this we think 
there was no error. As the court charged the jury that the pre- 
sumption of law was against suicide, it was sufBcient. The trial 
judge was not bound to give ail, if any, of the reasons upon which 
the presumption of law is based. The plaintiff in error relies upon 
Insurance Co. v. McGonkey, supra, but that case does not support 
the contention. While, in the opinion of the court, the charge ap- 
proved in Mallory v. Insurance Co., 47 N. Y. 54, was recited and ap- 
proved, in the case then actually under considération the court ap- 
proved the following, which was this charge, to wit: 

"It Is manlfest that self-destruction cannot be presumed. So strong is the 
instinctive love of life in the humau breast, and so unlform the efforts of men 
to préserve thelr existence, that suicide cannot be presumed. The plaintiff 
is therefore entltled to recover uniess the défendant has, by cohipetent évidence, 
overcome this presumption, and satlsfled the jury, by a prépondérance of évi- 
dence, that the injuries which caused the de^tb of the Insured were Intentional 
on bis part." 

A close examination of the bill of exceptions will show that tfie 
plaintiff in error, otherwise than by excepting to the refusai of re- 
quested charges, did not except to any of the charges actually given 
by the court, except the following, to wit: 

"I wish to call your minds back to this fact, after weighing the évidence 
ofCered by the défendant on the issue of suicide vel non, if you find that the 
défendant has established Its défense by a prépondérance of évidence, prepon- 
derating in favor of the side of the défendant, you wlll find for the défendant, 
bearing in mind the other modifications I hâve given you In the charges." 

The objection to this charge, as given in the argument and brief, 
is that thereby the judge unduly impressed upon the minds of the 
jury thàt it was only necessary for the défendant to establish sui- 
cide by a prépondérance of évidence^ and so much so that it is diffl- 
cult to avoid believing that the jury clearly saw that to the mind of 
the judge suicide had been established by the prépondérance of évi- 
dence, and that, therefore, the verdict should be for the défendant. 
As, in our opinion, the trial judge was correct in charging the jury 
that the défendant was only caUed upon to establish the suicide of 
the assured with reasonable certainty by a prépondérance of évi- 
dence, and as the uncontradicted évidence in the case clearly pôinted 
to suicide as the cause of Ernest Sharland's death, — which cause 
was, however, left to the jury to find, — we are unable to hold that 
the language of the trial judge in his presumably closing charge 
to the jury was réversible error. 
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Counsel for défendant în error contend with much force that, on- 
der the évidence adduced on the trial, the judge should bave di- 
rected a verdict in favor of the défendant, and it is therefore im- 
material whether any errors were committed in the charge to the 
jury. The évidence found in the transcript apparently excludes 
with reasonable certainty any other hypothesis than that of suicide, 
but we find no certiâcate or admission that ail of the évidence of- 
fered in the case is induded in the bills of exception. The judgment 
of the circuit court is afiirmed. 



In re ADAMS SABTORIAL ART CO. 
(District Court, D. Colorado. March 5, 1900.) 

1. Bankruptcy— Fées and Costs— Compensation of Marshal. 

Where tlie court of banlvruptçy, upon the filing of a pétition In involun- 
tary banliruptcj-, orders the marshal to take possession of the property of 
the banljrupt and hold the same until a trustée Is appointed, the marshal 
Is entitled to receive, out of the estate, compensation for his services under 
such order, in addition to the costs and expenses incurred. 

2. Samî; — Amoukt Allowed. 

Where the marshal, under such order, took possession of the property 
and held it for 17 days, when a trustée in bankruptcy was appointed and 
qualified, to whom the marshal turned over the estate, held, that the mar- 
shal should be allowed $20, as a reasonable compensation for his services. 

In Bankruptcy. On review of décision of référée in bankruptcy. 
Bicksler, McLean & Bennett, for creditors. 

HAUjETT, District Judge (orally). A question bas arisen before 
the référée in respect to the compensation of the marshal for taking 
possession of the goods of the bankrupt before adjudication. The 
marshal took possession of the goods, under order of the court, Decem- 
ber 4th. The trustée was appointed on December 21st, and the marshal 
then, under order, turned over the goods to the trustée. In passing 
his accounts before the référée, the marshal demanded |100, in addition 
to the costs incurred in keeping the goods, as compensation for his serv- 
ices. The référée denied this compensation, except as to the sum of 
$5. The matter was brought before the court for review. The conten- 
tion of counsel for the creditors is that the marshal, under such cir- 
cumstances, is not entitled to anything for his services; he may bave 
the costs and expense of keeping the goods during the time he is in 
charge; he cannot hâve anything for his services. The question arises 
under the third clause of section 2 of the bankruptcy act, by which the 
court has authority to appoint a receiver, or the marshal, upon applica- 
tion of parties in interest, in cases where it shall appear to be neces- 
sary for the préservation of the estate, to take charge of the property 
of the bankrupt, and after the fding of the pétition, and until it is dis- 
missed or the trustée is qualified. If a receiver should be appointed 
under this clause of the act, there would be no question as to his right 
to compensation for his services, and I do not perceive that it can make 
any différence if the marshal shall act in that capacity. The circum- 
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stamcê that he receives a salary for ail services perloïjnfid by him is 
not controlling. Tiie référée seems to hâve assuuaed tiat, because he 
did not personally get the compensation allowed, therefore it was not 
intended that he should hâve it That is not the fact. The marshal 
does get personal compensation for ail services rendered by him, in the 
way of a salary; and fées whiçh were allowed him as compensation 
bèfore the act âxing a salary are still coHected in suits of ail kinds, as 
a f und ont of which salaries shall be paid. So that the fact that there 
is a salary is a matter of no weight. I think the marshal is as much 
entitled to pay for his services in keeping the property as a receiver 
would be if a receiver had been appointed. The pay ought to be in 
amonnt such as the act requires in respect to other services which may 
be rendered by offlcers, and the fées allowed to ail offlcers under this 
act are small, — so small that there is a good deal of gnimbling about 
them, — bnt still the oflficers go on and accept what they can get. The 
time was short in which the marshal held this property. I think that 
a reasonable compensation for the service would be 120, and that 
amount will be allowed for his service. 



în re LEHIGH LUMBER CO. et al. 

(District Court, W. D. Pennsylvania. Febraary 13, 1900.) 

No. 304. 

Bankruptct— Partnership and Individual Debts— Préférences. 

A creditor of a flrm, holding their promissory note for money loaned, 
surrendered the same, and accepted in lieu thereof the individual note of 
a inèmber of the flrm for the sàme amount; the assumption of the debt 
by that partner being part of the considération for the purchase of an 
Interest in the flrm for her son-in-law. The latter note was twiee renew- 
ed, and was finally reduced to a judgment agalnst the maker. Within 
four months thereafter the pàrtnership and its members beeame banlirupt. 
BeM, that the debt was that of the individual partner, not of the flrm, 
notwithstandlng the fact that the Interest on the new note had always 
been paid by the firm, and that, since the flrm creditors could not corne 
upon the Individual assets of that partner in compétition with her indi- 
vidual creditors, the former had no standing to objeet to the judgment 
as a préférence under the bankruptcy act, or to restraln the creditor f rom 
its enforcement. . 

In Bankruptcy. On pétition of certain creditors of the bankrupt 
firm to restrain the enforcement of a judgment against one of the 
bankrupts. 

R. B. Ivory, for Lehigh Lumber Co. 

Thomas B. Alcorn, for judgment creditor and Florence A. Hylton, 
bankrupt. 

BUFFINGTON, District Judge. On April 21, 1899, Païen & Bums 
and other creditors of the Lehigh Lumiber Company, a partnership 
lately composed of Florence A. Hylton and W. V. Larkin, then lately 
deceased, filed a pétition in bankruptcy in this court against the said 
flrm and Florence A- Hylton. After due notice both the firm and 
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Florence A. Hylton were adjudged bankrupts. On the 2d day of 
May, 1899, Païen & Burns presented a pétition in this court, éetting 
fortli that on the Ist day of March, 1899, judgment was entered in 
the court of common pleas of Luzerne county against Florence A. 
Hylton in favor of Ellen P. Hayden for |10,000 on a note dated the 
M day of January, 1899; alleging that said note constituted the giv- 
ing of a préférence, in violation of subdivision "a" of section 60 of 
the bankruptcy act, and that the effect of the enforceiuent of such 
judgment would be to enable Ellen F. Hayden, as a créditer of Flor- 
ence A. Hylton, to obtain a greater percentage of her claim than 
any other of her creditors of the same class. Testimony was taken, 
and, from an examination of it and the argument of counsel, the con- 
tention of the parties may be thus stated : The Lehigh Lumber Com- 
pany was a partnership composed of Florence A. Hylton and William 
V. Larkin since Deceniber, 1897. William V. Larkin died Pebruary 
15, 1899, and Païen & Burns were creditors of said flrm. They con- 
tended that Ellen P. Hayden was also a créditer of the Lehigh Lum- 
ber Company to the extent of |10,000; that Florence A. Hylton, as 
a member of the flrm, was individually liable for the partnership 
debt owing to them by the Lehigh Lumber Company, and also indi- 
vidually liable for tbe alleged partnership debt owing to Ellen P. 
Hayden by the Lehigh Lumber Company; that the Lehigh Lumber 
Company was insolvent, and that, in order to give an undue préfér- 
ence to Ellen P. Hayden, the said Florence A. Hylton gave her indi- 
vidual note for said indebtedness ; and that therelay, and by suffering 
it to be entered as a judgment and become a lien upon her indi- 
vidual real estate, she has enabled Mrs. Hayden to obtain a greater 
percentage of her debt than the petitioner or any other of such cred- 
itors of Florence A. Hylton of the same class. On the other hand, 
it is contended by Ellen F. Hayden that the |10,000 debt represented 
by this judgment is not a debt of the Lehigh Lumber Company, but 
is the individual debt of Florence A. Hylton, and that Païen & Burns, 
being flrm creditors, and not individual creditors of Florence A. Hyl- 
ton, are not injured by the entry of this judgment. Since subdivision 
"f" of section 5 of the bankruptcy act provides that "the net proceeds 
of the partnership property shall be appropriated to the payment of 
the partnership debts, and the proceeds of the individual estate of 
each partner to the payment of his individual debts," the case there- 
fore turns on the question of fact, whether the debt of Ellen F. Hay- 
den is a flrm or individual one. 

W'e hâve carefuUy examined the testimony, and flnd the facts as 
follows: In 1895 W. V. Larkin and J. G. Hayden were partners 
doing business as the Lehigh Lumber Company. Larkin was a son- 
in-law of Mrs. Florence A. Hylton, and Hayden the husband of Mrs. 
Ellen F. Hayden. On June 28, 1895, Mrs. Hayden loaned that flrm 
f 10,000; receiving from it its note for that sum, at one day. This 
partnership continued until December, 1897, when negotiations were 
begun looking to the purchase by W. V. Larkin of the interest of J. 
C. Hayden for |20,000 (which was to include payment of Mrs. Hay- 
den's note), and Larkin to assume the debts. This agreement was 
evidenced by papers dated January 1, 1898, which were not sigued, 
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by rgaspn of the inability of Larkin or his mother-in-Iaw, Mrs. Hyl- 
ton, who was furnishing the funds for him, to pay the said sum. 
The évidence shows that the original agreement was modifled so that 
110,000 should be paid to Hayden, and that Mrs. Hylton sbould as- 
sume payment individually, by her note for $10,000, of the money 
then owing to Mrs. Ellen F. Hayden by the Iiehigh Lumber Com- 
pany. We flnd from the évidence in the case that in point of fact 
Mrs. Ellen F. Hayden surrendered to Mr. Larkin, for the Ijchigh Lum- 
ber Company, the note of that company for |10,000, and in return 
therefor received Mrs. Hylton's individual note, dated some time 
in January, 1898. This note of January, 1808, was in July surren- 
dered, and a renewal note then given her by Mrs. Hylton; and in Jan- 
uary, 1899, the note of July was again surrendered for a renewal note 
of Mrs. Hylton, upon which the Judgment now in question was en- 
tered. The only évidence which controverts thèse facts is that, after 
the surrender of the note of the Lehigh Lumber Company by Mrs. 
Hayden, the interest upon the Hylton note was paid by checks of the 
Lehigh Lumber Company. From that fact it is urged that she never 
surrendered her claim against the Lehigh Lumber Company, and 
that that company continued to pay her interest upon its own indebt- 
edness. There is no évidence whatever that, after the assumption 
of the debt of the Lehigh Lumber Company by Mrs. Hylton, that 
company ever paid her the |10,000 represented by her assumption. 
It is therefore clear, as between her and the Lehigh Lumber Com- 
pany, that, having allowed the |10,00O assumed by her to remain in 
possession of and be used by that : company, it should continue to 
pay the interest which she was bound to pay Mrs. Hayden. Indeed, 
this was but the natural course to follow ; and such would seem to 
hâve been the one pursued by Mr. Larkin, who was the sole manager 
and controller of the affairs of the flrm. But this was a matter that 
concemed the partners alone, and could not, under the circumstances, 
bind or affect Mrs. Hayden. She was only interested in receiving the 
interest on her loan, and whether it came from the lumber company 
or not was ap concern of hers. That thèse interest payments were 
so made may hâve afiforded some ground for crèditors of the Lehigh 
Lumber Company supposing the debt was that of the flrm; but we 
think the testimony has fully explained the matter, and shows conclu- 
sively that the debt ie the individual one of Mrs. Hylton. The as- 
sumption was made six months before the passage of the bankruptcy 
law, and, of course, was not made with a view of eluding its provi- 
sions. At the time the original note of Mrs. Hylton was given, Mrs. 
Hayden's husbahd, who was individually liable for the firm loan, 
was retiring, and it was the moet natural thing for Mrs. Hayden to 
require an individual judgment npte from Mrs, Hylton. After full 
considération, we are of opinion that Mrs. Hayden in January, 1898, 
ceased to be a créditer of the firm, and the note in question is for the 
individual debt of Mrs. Hylton. Whether the judgment is valid a» 
against her individual çreditors is a question not before us, and not 
decided, but it is clear that the rights of the crèditors of the firm 
are not affected by its entry. The pétition of Païen & Bums will 
therefore be dismissed at their costs. 
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In re SILVERMAK et al. 
(District Court, W. D. Missouri, W. D. June 19, 1899.) 

1. Bankruptcy — Provable Debts — Breach op Conteact of Emfloyment. 

Where a person employed by a mercantile firm for a year on a fixed 
salary is discharged, without fault on liis part, by a trustée to whom 
the employers had made a trust deed for the benefit of tbeir creditors, on 
tJbelr becoming insolvent, before the expiration of tlie year, such employé 
bas an immédiate rlght of action against the employers for the breach of 
contraet, the measure of damages being the amount he would hâve received 
under the contraet for the renminder of the year, less such amount as he 
will be able to earn during tbat time from other sources; and, upon the 
bankruptcy of the employers, his claim for such damages becomes a debt 
which, after liquidation, may be proved and allowed against tlie estate in 
bankruptcy. 

2. Samb— Ebtimate ov Expbctkd Earnings. 

Where the contraet stipulated that such employé, besides his salary, 
should receive a commission on ail sales made in the business above $15,- 
000 annuaily, and he présents a claim in bankniptcy for commissions, to 
which he allèges he would hâve become entltled had the contraet remained 
in force, the burden is ou him to fumish the court substantial and reli- 
able data on which to estimate his probable earnings; and, in the absence 
of any satisfactory évidence to show that the sales during the year would 
probably hâve exceeded $15,000, any estimate of expected commissions 
would be merely spéculative, and cannot be allowed as a debt against the 
estate. 

3. Samk — Proof op Dbbt — Unliquidated Claims. 

Under Bankr. Aet 1S98, § 63b, a credltor who has a claim against a 
bankrupt for unliquidated damages should flrst make application to the 
couTt to direct the manner In which it stiall be liquidated, and, when that 
is done, he.may prove and file the claim with the référée for allowance. 

In Bankruptcy. On review of décision of référée in bankruptcy 
disallowing claim of Nathan Eosenberg. 

Karnes, New & Krauthoff, for creditor. 

PHILIPS, District Judge. Nathan Rosenberg presented a claim 
against said estate for $1,200 for unliquidated damages growing out 
of a breach of contraet. The référée having disallowed the daim, the 
controversy is before the court for review. The controversy grows 
out of substantially the f oUowing state of f acts : ïhe bankrupts, Sil- 
verman Bros., were engagea in mercantile business in Kansas City, 
Mo., and for the year prior to September 6, 1898, the claimant, Nathan 
Rosenberg, was in their employ on a salary of |15 per week. On Sep- 
tember C, 1898, Silverman Bros, executed the foUowing instrument 
of writing: 

"Kansas City, Mo., Sept. 6tli, 1898. 

"We, Silverman Bros., agrée to pay Mr. liosenberg .$60.00 per month, and 
three per cent, for sales over $15,000.00, for one year, to manage our shoe 
departmcnt. 

"[Signed] Silverman Bros., 

"By S. Silverman." 

Rosenberg claims to bave accepted this contraet, and entered upon 
its performance, and so continued until the 9th day of January, 1899, 
at which time Silverman Bros, made a deed of trust on their stock of 
goods in favor of their creditors, they being largely indebted, and 
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probably unable to proceed further as a "going concern." One Swift 
was named as trustée in the deëd of trust, and under its provisions he 
took possession and control of the stock of goods on tlie 9tli day of 
January, 1899, and discharged frona the store tlie employés under 
Silveriûan Bros., includirig said Rosenberg. On the 18th day of Janu- 
ary, 1899, proceedings in involuntary bankruptcy were instituted 
against Silvennan Bros.; and, upon the application of petitioning 
creditors, said Swift was appointed receiver, and continued in posses- 
sion thereof as such until the 2d day of February, 1899, when said 
Silverman Bros, were adjudged bankrupts; and, upon référence of 
the papers to the référée, creditors' meeting was had, and said Swift 
was duly elected trustée. The çlaim of Kosenberg is based upon the 
breach of the contract of employment, and the |1,200 claimed by him 
is made up of items of |60 per month to the end of the contract year, 
and of 3 per cent, commissions on estimated sales over and above 
$15,000. There can be no question but what if, on the 9th day of 
January, 1899, there was a breach of the contract between Silverman 
Bros, and Bosenberg by Ms diecharge from their service, or by their 
voluntary act which rendered the performance of the contract on their 
part impossible, a cause of action at once arOse in favor of Rosenberg 
against Silverman Bros, for damages; and it is equally clear that 
the subséquent adjudication of bankruptcy in February, 1899, did not 
put an end to the cause of action, as it was then an existing right, 
which the mère adjudication in bankruptcy could not destroy. So, 
the real question in this case is not whether an adjudication in bank- 
ruptcy against the employer would put an end to a contract with an 
employé, like the one in question, so that the discharge of the employé 
would be under the opération of the bankrupt law, and not by reason 
of the voluntary act of the employer, but ii is whether or not the act 
of Silverman Bros, in making the deed of trust, and placing Swift 
in absolute charge of the store and its business, whereby Rosenberg 
was displaced as manager and employé, did not constitute a breach of 
the contract, and create a subsisting cause of action, three weeks 
before the adjudication in bankruptcy. While the mémorandum of 
contract was signed only by Silverman Bros., yet, when Rosenberg 
accepted and entered upon the performance thereof, and so continued 
until he was discharged, that was sufflcient to make it a mutual con- 
tract, and as such binding upon both parties. As said by Wagner, J., 
in Lewis v. Insurance Go., 61 Mo. 538: 

"It very frequently happens that contracts on their face and by their ex- 
press terms appear to be obligatory on one party only; but in such cases, if 
it be manlfest that It was tlie intention of the parties, and the considération 
upon whicli one party assumed an express obligation, that there should be 
a corresponding and corrélative obligation on the other party, such corre- 
sponding and corrélative obligation will be applied; as, if the act to be done 
by the party binding himself can only be done upon a corresponding act being 
done or allowed by the other party, an obligation by the latter to do or 
allow to be done the act or things necessary for the completion of the contract, 
will be neeessarily implied." 

The insolvency of Silverman Bros., and their inability to proceed 
with their business, whereby Rosenberg was thrown ont of employ- 
ment, constitutes no défense to an action by the employé for a breach 
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of the contract. 2 Pars. Cont. 672; Worsley v. Wood, G Tei'in R. 718; 
Harmony v. Bingham, 12 N. Y. 99; Tompkins v. Dudley, 25 N. Y. 
272; White v. Mann, 26 Me. 361; Lewis v. Insurance Co., 61 Mo. 534. 

On the discharge of Rosenberg without his fault or consent, a 
cause of action at once arose in his favor against Silverman Bros. He 
would not hâve to wait until the expiration of the year covering the 
term of his employment before he could institute the action. In such 
action he would be entitled to recover tlie amount that would hâve 
been due him if he had continued to work for Silverman Bros, under 
the contract from the date of his discharge until the expiration of 
the contract, after allowing crédit for anytliing which he may hâve 
earned from services rendered to others, or under other contracts, 
after allowing further crédit for what the court or jury hearing the 
case may believe from the facts and circumstances in évidence he will 
be able to earn between the time of trial and the termination of the 
year. Boland v. Quarry Co., 127 Mo. 520, 30 S. W. 151. 

The évidence in this case shows that the claimant was paid his 
monthly wages up to the 9th day of January, 1899, when the trustée 
discharged him. The évidence further tends to show that he was 
thereafter for a few days employed by the trustée in and about the 
store in taking an inventory, and that shortly thereafter he earned 
about |15 in some other work that he had undertaken. His testi- 
mony further discloses the fact that he was at the time of giving his 
testimony before the référée employed by some other party on com- 
missions to be earned by him. Taking into considération, therefore, 
the fact that at the time of taking his déposition he was not engagea 
in so remunerative business as his former employment, which insured 
him at least |60 per month, and his known energy and activity, it is 
reasonable to assume that Ijetween the Ist day of February and the 
6th day of September, 1899, he could earn at least 30 per cent, of his 
former deflnite salary, which suni, deducted from the aggregate of 
his salary up to September 6, 1899, would leave, say, in round num- 
bers, 1300 as a claim against the estate. 

In respect of the 3 per cent, commission on sales over |15,000 for 
one year, provided for in the contract, there is more difflculty. On 
this issue the burden of proof rests upon the claimant to furnish the 
court some tangible, substantial data upon which to estimate such 
probable earning, to enable the court to keep out of the fleld of mère 
spéculation and guess. The évidence in this case shows that the 
amount of sales or business done by Silverman Bros, for tlie year 
preceding September, 1808, was f 13,000; and when one of the Silver- 
man Bros, was on the witness stand he was inquired of as to how 
he came to flx upon |15,00O as the amount beyond which lie allowed 
the 3 per cent, commission. His answer was that he flgured upon 
an increase of $2,000 in business. So, it is made manifest that, taking 
as a basis for reasonably estimating the amount of business for the 
year between September, 1898, and September, 1899, the accomplish- 
ment of the preceding year, he did not expect a business of over $15,- 
000, and therefore the 3 per cent, commission would largely dépend 
upon the extraordinary energy and good management of the claimant 
himself. The claimant seeks to base his estimate upon an exeess 
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over $15,000 upôn tlie amount oi eàïes made between the 6tli of Sep- 
tember, 1898, and the Stb day of January, 1899, whçn the deed of 
trust was made, which aggregated: about |10,000. This acMevement, 
however, was s6 unusual and spotadic as at least to excite inquiry, 
if not suspicion. It does not even appear whether or net the goods 
Wére sold during thèse four months above or below cost. The évi- 
dence shows that at the time of the failure, January 9, 1899, the to- 
tal indebtedness of the concern was about |22,000, while the schedule 
in bankruptcy disclosed the amount of goods on hand to be only 
$12,000 worth. This abnormal condition of affairs naturally enough 
warrants the inference that the concern was hurrying ofl its goods 
either to meet its pressing liabilities, or in anticipation of failure, 
and therefore the amount of euch sales for a few months under such 
conditions can afford no safe basis for estimating what amount of 
goods in excess of $15,000 would or coùld hâve been sold in a legiti- 
mate course of business for the whole year. While it may be con- 
ceded to the contention of claimant's counsel that there was an im- 
plied obligation on the part of the merchants to continue and keep 
up theîr business to afford the claimant an opportunity to realize his 
just expectations under the contract, yet there was no express or im- 
plied obligation on their part to increase their purchases and to en- 
làrge their business. The law would only exact that their business 
should proceed în the usual and ordinary way, as it was being con- 
ducted at the time of the exécution of the contract, and was subject 
to the vicissitudes of trade and the ordinary incidents of misfortune 
in business. The case is quite unlike that relied on by claimant in 
Lewis V. Insurance Co., supra. In that case the claimant was em- 
ployed as an agent of an Insurance company on a compensation ©f 
35 per cent, on premiums of Insurance effected by him and the re- 
newals thereof ; and because of the fact, found in that case, of a well- 
known custom or usage amông insurance companies by which the ad- 
justment was made as to the value of renewals of policies for any 
length of time, readily ascertainable by statistical tables and compari- 
sons, a certain degree of accuracy was obtainable for the estima- 
tion of future earnings of the claimant, and therefore the court was 
enabled to approximate with some degree of certainty as to what 
would be the future earnings of the agent. No such criterion is fur- 
nished in this case. And -When the amount of sales for the preceding 
year amounted to nearly $13,000, and that, too, under the assistance 
of this same claimant, it does seem to the court that it would be 
the merest guesswork to assume that the sales for 1898 and 183î) 
would exceed $15,000. The claimant has not even furnished the court 
with any évidence as to the amount of goods on hand on the 6th 
day of September, 1898, when he made his contract. And, as he was 
then in practical management of the store and its business, he is pre- 
sumed to hâve known what was then on hand. Nor has he furnished 
the court with any évidence as to the quantity or value of the goods 
purchased by the concern between the 6th day of September, 1898, 
and the 9th day of January, 1899. And if its business was so con- 
ducted under his auspices as that by the 9th day of January, 1899, 
its stock was run down to $12,000, with âccumulated debts of $21,000 
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or $22,000, the very least that can be said is that lie bas fumished 
a very unsafe criterion by whicli the court is to award him a judgment 
for commissions on sales beyond |15,000. While it is true, as a gên- 
erai proposition, that, as against the party who has occasioned the 
breach of a contract giviag the employé a right of action on account 
of his discharge, the court should indulge a large liberality in favor 
of the party wronged in ascertaining the amount of his damages 
on indeflnite criteria, yet the court, to avoid a bald act of confiscation 
and of injustice to other creditors of the bankrupt, should not pro- 
ceed to judgment for mère spéculative damages. The claim being 
unliquidated, its allowance against the estate is provided for by sub- 
section b, § 63, of the bankrupt act, which provides that "unliquidated 
daims against the bankrupt may, pursuant to appMcation of the court, 
be liquidated in such manner as it shall direct, and may thereafter 
be proved and allowed against his estate." The claimant was there- 
fore prématuré in presenting his claim for allowance bef ore the référée 
without ârst making application to the court to direct the manner of 
liquidating it. To obviate this diflficulty, the parties hâve stipulated 
that the court, on this alleged review, may liquidate the claim, and 
the court has so directed. 

The conclusion of the whole matter is that the court finds that 
the claimant is entitled to hâve allowed against said estate the sum 
of |300, which covers a period of eight months; and as under Bankr. 
Act, § 64b, subsec. 4, wages due to clerks or servants, which hâve 
been eamed within three months before the date of the commence- 
ment of the proceeding, not to exceed $300, are given priority, to 
work out the equity of the case the claimant should be allowed three- 
eighths of |300 as a preferred claim, amounting to $112.50, and the 
balance as a gênerai creditor; and the claim will be certifled to the 
référée, to be allowed accordingly. 



In re McCAULBY. 
(District Court, E. D. New York. Aprll 27, 1900.) 

BAHKRUPTCY— DiSCEABQBABLE DeBTS— JUDGMKNT FOR BREAOH OP PROMISE 05 

Marriagb. 

A judgment recovered by a woman against her seducer for breacli of 
his contract to marry lier is a debt provable against liis estate in banlî- 
ruptcy, and wblcli will be released by his discharge; and consequently, 
pending the détermination of the question of discharge, the plaintiff will 
be enjoined from proceeding in the state courts for the enforcement of 
her judgment. " 

In Bankruptcy. 

Joseph A. Burr, for bankrupt. 
Edward Kaufmann, for creditor. 

THOMAS, District Judge. Joséphine Disler moves to set aside 
an order made by this court staying proceedings in an action in the 
suprême court of the state wherein said Disler recovered a judgment 
against the bankrupt for breach of promise to marry. It seems that, 
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undèr McOauIey's promise tô marry said Joséphine Disler, he effected 
her séduction, whicli resu'lted in thé birth of a child; tMt proceedings 
were instituted through' tte commissioner of publie cliarities of the 
dty of New York, borouglt bf Brooklyn, against the bankrupt, wherein 
the said bankrupt was foûtid guilty, and adjudged to be the father of 
the child; that on or aboiït tte 3d day of October, 1898, the aforesaid 
action in the suprême court Vas begun; that on October 4, 1898, the 
défendant was arrested onder an order for arrest issued out of the 
suprême court, and thereafter admitted to bail; that on the 24th 
day of January, 1900, plâintiiï recovered judgment against the de- 
fendant in such action for $3,295.80; that exécution against his prop- 
erty was iseued to the shëriff of the county of Kings; that on the 
13th day of March, 1900, thle défendant became a voluntary bankrupt 
in this court; that the schëdules annexed to his pétition disclose only 
four alleged creditors, — the plaintiff in the above action, and threè 
otbers. The aggregated ihdebtedness of the other three creditors is 
|60. The question is whèther suCh' judgment is dischargeable in 
iDankruptcy. If it is, the demanda of the law must be met, however 
great the hardship to the plaintiff, and however bénéficiai it may be 
to the person who would dishonor his moral obligation. The judg- 
ment is based upon a contract, and cannot be withdrawn from the 
opération of the bankruptcy act. Neither research nor considération 
enables the court to reach other conclusion. Hence the motion to 
vacate the order of injunction is denied. 



In re STJMNER. 
(District Court, B. D. New York. May 4, 1900.) 

1. Bankruptcy — Proof and Allowance dp Claims. 

Banlir. Act 1898, § 57d, provlding that daims wliich hâve been duly 
proved shall be allowed upon. présentation to the court, unless objected 
to, or unless their considération Is Continued for cause by the court on its 
own motion, intends that, if objection to a claim is interposed, or if the 
court is not satisfied with the prima facie case made out by the elaim- 
ant's sworn statemént, the claim shall not be aceepted as proved untll the 
objection bas been dlsposed of, or until the court Is convinced of the va- 
lidityof the claim. 

2. Samb— Evidence IN Opposition to Çlaim. 

Where a creditor of a bankrupt makes proof of his claim in the manner 
directed by- the statute, his verlfled statemént of the Claim makes out a 
prima îekie case for its allowanee. If any party- in interest objects to 
the allowance of such claim, he must assume the burden of producing 
évidence against It of at least equal probative force to that furnished by 
the claimant's sworn statemént. 

3. Samb — Examin ation of Witnbsses. 

A party in interest, objecting te the allowance of à claim proved against 
the estate of a bankrupt, is entitled, in support of his objection, to exam- 
me the claimant and other witnesses, if their attendance can be secured 
without embarrassing delay. But the proceeding should not be suspended 
for the purpose of obtaining the évidence of witnesses beyond the juris- 
diction, unjess the court is satisfied that the objection is interposed in 
good faith, and that the évidence desired is of substantial value, and 
necessary to a just détermination of the case. 
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In Bankruptcy. On certiflcate of référée in bankruptcy. 

Nathan D. Stern, for Kane and others. 
L. M. Merohant, for James B. Weed & Co. 
William H. Janes, for James Lumber Oo. and others. 
John Jay McKelvey, for S. E. Sargent and others. 

THOMAS, District Judge. The flrst question to be decided relates 
to the metliod that should be employed by a creditor for the purpose of 
presenting his claim to the référée for allowance, and to the évi- 
dence that should be furnished by him for that purpose. 

Section 57a of the act provides: 

"Proof of claims shall consist of a statement under oath, in writing, signcd 
by a creditor setting fortli the daim, the considération therefor, and whether 
any, and, if so what, securlties are held therefor, and whether any, and, if 
so what, payments hâve been made thereon, and that the sum claimed is 
Justly owing from the banlirupt to the creditor." 

Section o7b provides: 

"Whenever a claim is founded upon an instrument of writing, such instru- 
ment, unless lost or destroyed, shall be filed with the proof of claim. If such 
instrument Is lost or destroyed, a statement of such tact and of the circum- 
stances of such loss or destruction shall be filed under oath with the claim. 
After the claim is allowed or disallowed, such instrument may be wlthdrawn 
by permission of the court, upon leaving a copy thereof on file with the 
claim." 

This section provides both the method of presenting the claim and 
the évidence necessary, in the flrst instance, to sustain it. The "state- 
ment under oath," if it contain the matter pointed out, is at once the 
claimant's pleading and his évidence, and makes for hini a prima facie 
case. 

Section 57d provides: 

"Claims which hâve been duly proved shall be allowed, upon reeeipt by or 
upon présentation to the court, unless objection to their allowance shall be 
made by parties in interest, or their considération be continued for cause by 
the court upon its own motion." 

The meaning of this subdivision is that, if objection be interposed, 
or the court be not satisfled witli the prima facie case thus made, 
the daim shall not be accepted as proven, until disposition shall hâve 
been made of such objection, or, if the court continue the considéra- 
tion, until the court shall be convinced of its validity. 

Just hère arises the second inquiry: If objection be made to the 
claim, must the claimant présent évidence in addition to the state- 
ment provided for in sections 57a and 57b, or has he made such a 
prima facie case as to place the burden upon the objector of furnish- 
ing évidence that sliall overcome the évidence conveyed to the court 
by the statement? It is apparent that, if the statement makes a 
prima facie case, the claimant may rest, and await the introduction 
of évidence that shall be opposed to the suflficient évidence presented 
by the claimant. 

Section 57f provides: 

"Objections to claims shall be heard and determined as soon as the conven- 
ience of the court and the best interests of the estâtes and the claimants will 
permit." 

101 F.— 15 
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It is apparent from subdivi»ion "f" that the Stattite contemplâtes 
that, after the claimant bas présentée! hiç claim in tke prescribed 
manner, objection may be made, and that thereafter tbe question of 
the objection shall be taken up and decided. This does not mean 
that the burden of proof is upon the objecter to disprove the claim, 
but that he shall produce évidence whose probative force shall be 
equal to, or greater than, the évidence offered in the flrst instance 
by the claimant. The burden of proof is always upon the claimant, 
but the statute points out how he may meet it for the purpose of 
making a prima facie case; and further provides that a creditor, or 
other person entitled, may, by interposing objection, so relate him- 
self to the record as to be able to give évidence in oppo^tion to the 
claim. Therefore, if the creditor shall hâve complied with section 
57a, by flling with the référée a statement under oath, he shall be en- 
titled to hâve his claim accepted; unless from some circiunstance the 
référée demands further évidence from him, or unless an objection is 
interposed, and such objection is followed by évidence ofEered by the 
objecter, which shall overthrow: the presumptive case made by the 
claimant. It is proper to inquire, in this connection, whether the 
objecter is entitled to examine the claimant. It is considered that 
an opportunity should be given to examine the claimant and other 
witnesses, if the attendance of the same can be procured seasonably 
and without embarrassing delay, and it may be that in suitable cases 
the référée should suspend a détermination of the matter until évi- 
dence can be taken by déposition. But a suspension of the proceed- 
ing for the purpose of obtaining the évidence of witnesses not within 
the jurisdiction of the court should only be exercised where the référée 
is convinced that there is not bnly formai objection to the claim in- 
terposed in good faith, but also that there is substantial reason for 
believing that such évidence is necessary for the just administra- 
tion of the estate. The proceeding before the référée at the flrst meet- 
ing of creditors, looking to the élection of a trustée, is intended to 
be summary. The expéditions administration of the estate is of im- 
portance, and no considérable delay should be permitted for the pur- 
pose of obtaining évidence respecting claims, unless the court is sat- 
isfied that such évidence is of substantial value and necessary to 
just détermination. Expérience in this district under the présent act 
illustrâtes that the provision of the statute committing the sélection 
of the trustée to the creditors permits embarrassments which se- 
riously tend to delay the speedy and proper distribution of the estate. 
It usually happons that, where there are assets, coteries of creditors 
are formed for the purpose of controlling the élection of a trustée, 
either in the interest of particular creditors, or for the purpose of 
carrying to some particular lawyer the émoluments arising from the 
conduct of the business. . As a resuit, the court has been compelled 
to appoint a receiver in almost every important proceeding pending 
the contest over the élection of the trustée. Such receiver usually 
performs a considérable part of the duties that belong to the trustée, 
and the expense of thé administration is largely increased. It is not 
within the power of the court to withdraw from the creditors their 
due right to sélect the trustée, but every effort should be made to put 
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an end to the undue contention, and the conséquent delay that accom- 
panies the attempted exercise of that right. 

The objection that certain creditors were debarred from proving 
the balance of their debts, because preferential payments had been 
made thereon within four months, and while the bankrupt was insol- 
vent, cannot be sustained. 

Pursuant to the above views, this proceeding is remanded to the 
référée, with direction to pas» upon ihe claims presented, and the 
objections already made thereto, and to give each i)arty such oppor- 
1 nnity to produce évidence as shall accord with this opinion. 



In re MAYER. 

(District Court, E. D. Wisconsin. April 30, 1900." 

Bankruptct— Pbiority op Claims — Wages of Labor. 

A claim against a banlinipt merchant by one who acted as his agent 
In making sales of liis goods on a stipulated commission Is net entitled 
tp priorlty of payment out of the estate In bankruptcy, commissions so 
earned not being included in the language of Banbr. Aet 1898, § 64b, cl. 
4, givlng priorlty to "wages due to workmen, clerks or servants." 

In Bankruptcy. On claim flled by Peter Shepero for |99.98, as en- 
titled to priority in payment as wages due under section 64b of the 
bankrupt act, which was allowed by the référée as an indebtedness, 
but disallowed for priority, and the question thereupon certified for the 
opinion of the district judge. 

M. N. Lando, for petitioner, 

Bloodgood, Kemper & Bloodgood, for trustée. 

SEAMAN, District Judge. The testimony of the claimant is not 
clear, and is far from satisfactory, either as to the terms or the fact 
of his service; but the référée gives to the claimant the benefit of the 
most favorable construction the testimony will bear, namely, that 
the bankrupt promised to pay him absolutely ?5 per week for serv- 
ices, and to further pay a commission of 5 per cent, on the amount 
of ail sales made by him; that he was not engaged in selling goods 
over the counter in the store, but any commissions were earned outside 
the store in hunting up purehasers of goods. The fixed wages at five 
dollars per week were fully paid, and the claim is for commissions 
alleged to be due upon two transactions of sale to jobbers within 
three months prior to the commencement of the bankruptcy proceed- 
ing, in which the participation of the claimant is indeânitely stated. 
What service was rendered about the store or business for the several 
weeks during which the wages were paid does not appear, but the 
claimant states that he was engaged in selling goods for varions par- 
ties about the city, and brought the purehasers in question to the 
bankrupt. On this version of the transactions the commission serv- 
ice was merely an incidental agency in procuring customers, with 
no obligation to serve, and the claim is not one entitled to priority, 
within the meaning of the act, as "wages due to workmen, clerks or 
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servants." Bakkr. Act 1898, § 64b, cl. 4. See In rfe Greenewald (D. 
O.) 99 Fed. 705, and In re Scanlan (D. C.) 97 Eed. 26, for définitions 
of thèse tems. However the rule may be held in référence to trav- 
eling salesmen in the service of a bankrupt and on salaries, I am 
clearly of opinion no construction is admissible which would grant 
prioritv to thèse commission claims. On behalf of claimant, Conlee 
Lumber Co. v. Eipon L. & M. Ce, 66 Wis. 481, 29 N. W. 285, and 
Palmer v. Van Santvoord (N. Y. App.) 47 N. E. 915, are cited, but 
neither case furnishes support for the contention. On the contrary, 
the Palmer Oâse approtes the ruling in People v. Eemington, 45 Hun, 
329, which appears to be direetly in Une with this opinion. The rul- 
ing by the référée is approved. 



In re WAXELBAUM.. 

(District Court, N. D. Georgla. February 17, 1900.) 

No. in. 

1. BanKRUPTOT't-ExEMPTIONS— CONCBALMENT OF AsSETS, 

Wliere the exemption law of the state (Code Ga. § 2830) déclares that a 
j debtor shall forfeit his right to the exemption aHowed, if he is guilty of 
' willful fraud in çoncealing from his creditors any part of the property 
of which iie is possessed at the time he seeks the beneflt of the exemp- 
tion, a banltnipt who does not make a fuU and fair discloSure of ail the 
property owned by hiro at the time of the flling of his pétition in bank- 
ruptcy is not entitled to hâve any exemption set apart to him by his trus- 
tée in bankruptcy. 

2. Samb— Review op Repbkbe's Décision— Pindings dp Paots. 

On review of a décision of à refe^ee in bankruptcy, the district court 
will not reverse the flndings of facts made by the référée, unless the same 
are manifestly erroneous. 

In Bankruptcy. On review of décision of référée in bankruptcy, 

Slaton & Phillips, for bankrupt, 
Mayson & Hill, for objecting creditors. 

Î^EWMAÎT, District Judge. This case comes' before the court on 
an exception to the action of the référée in refusing the bankrupt an 
exemption of the amount allowed by the gtatutes of the state (|1,600), 
ont of the proceeds of a stock of goods owned by him, and sold by the 
trustée in bankruptcy. The référée, in an elaborate finding on the 
facts involved, holds that the bankrupt did not make a full and 
fair disclosure of ail the property owned by him at the time his péti- 
tion in bankruptcy was flled, and states wherein he failed to do so. 
The exemption allowed by Bankr. Act, § 6, is that allowed by the 
laws of the state of the bankrupt's résidence. The law of this state 
(Code, § 2830) provides that: 

"The debtor guilty of willful fraud in the concealment of part of his prop- 
erty from his creditors, of which he is possessed when he seeks the beneflt 
of the exemption, shall, on account of his fraud, lose the beneflt of such ex- 
emijtiôn, and his property shall be subject to the payment of ail just debts 
which he owed at the time such fraud was committed." 
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The suprême court of Georgia, in passing on this section (McNally 
V. Mulherin, 79 Ga. G14, 4 S. E. 332), held tliat to entitle a persori to 
an exemption in Georgia lie imist come into cQurt with clean liands. 
"He must mate a full and fair disclosnre of ail his property. He can- 
not retain any amount of money whieh he inay deem neoessary and 
needful to employ attorneys, pay lieenses, and carry on business, but 
he must account for it; and, if the schedule exceeds the amount to 
which he is entitled as an exemption, he must produce the money 
in court, and pay it over, so that his creditors may get it." The facts 
found by the référée in this case are such that it would be impossible 
to allow the bankrupt the exemption claimed. Independently of the 
conclusions of the référée as to other matters and other business in 
which he says the bankrupt was engaged, and as to which he was 
guilty of fraud in withholding assets from the bankruptcy court, the 
fact alone disclosed by the référée, that 11 months before the pétition 
in bankruptcy was flled the bankrupt had a large amount of stock and 
a very small amount of indebtednese, and that at the time the pétition 
was filed he had a very large amount of indebtedness and a compara- 
tively small amount of stock, without any more satisfactory explana- 
tion than is shown in the record in this case, would be sufficient to 
defeat the exemption. Indeed, under the facts disclosed by this rec- 
ord, the bankrupt is fortunate in only being deprived of his right to 
an exemption. The rule is well recognized that the district court 
will not interfère with the action of the référée in bankruptcy as to bis 
flndings on facts, uniess the same are manifestly erroneous. This is 
certainly not such a case. The referee's décision rlpnvins the exemp- 
tion will be sustained. 



In re EOZIXSKY et al. 
(District Court, S. D. New York. April 21, 1900.) 

1. Bankruptcy — Costs — Expensks of Examination. 

Where the assets of an estate in banlirnptcy are no more tlian sufficient 
to pay certain labor claims, proved and allowed as preferred debts, and 
an examination of the banltrupt is undertaken in the hope of discovering 
concealed assets, at the suggestion of the attomey for the trustée (who 
previously represented the creditors by whom the trustée was chosen), but 
against the objection of the labor claimants, and without resiilting ben- 
eflt to the estate, the expenses of such examination, including tlie hire of 
a stenographer, should not be paid out of the funds of the estate, but 
must be borne by the creditors who proeured it. 

2. Samb— Feb of Trustée' s Attorney, 

The claim of the trustee's attorney for a fee for professional services 
rendered in connection with such examination, no beneflt to tlie estate 
having yet resulted, will not be allowed out of the gênerai funds of the 
estate. His services must be regarded as virtually rendered in behalf 
of those creditors who were his chents, and on the crédit of what they 
might succeed in realizing. 



In Bankruptcy. 

Engel, Engel & Oppenheimer, for petitioners. 
Morris Meyers, for trustée, opposed. 
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BROWN, District Judge. Two motions are made in tlie above 
matter asking for a direction that thé trustée make a dividend to 
certain preferred Creditors for wages, and also that an allowance of 
f50| to counsel employed by the trustée, and' flOO for stenographer's 
expenses in examination of the bankrupt, be disallowed. 

By the trustee's report it appears that on February 20, 1900, he 
received from the previous receiver |182.50, and subsequently |5.24, 
making in ail $187.74. Thèse are ail the assets thus far received 
and there is no trustworthy expectation pf more. The trustée was 
chosen by the attorney of four creditors February 7th, who held 
powers of attorney to act for them, and he was thereupon employed 
as attorney by the trustée. Several creditors presented proofs of 
preferred claims for wages. One claim amounting to |85, appears 
to hâve been allowed; another claim of Hyman Brunheim was for 
|70 on his own account, and for about $750 additional in behalf of 
13 pther workmen who it is stated had assigned their claims to him ; 
thia was not allowed but held in suspense, because there were nei- 
ther proofs of the assignments nor affldavits as reqùired by the act. 
It would seem, however, to be good for the siim of |70 in behalf of 
Hyman Brunheim. Thèse tWo sums amounting to $lo5 with cer- 
tain other necessary expenses of administration would absorb ail 
the funds in the trustee's hands without allowance for the items 
objected to. Upon the suggestion pf the attorney for the trustée, 
that assets had been fraudulently disposed of by the bankrupts, 
which might be dîscovered, an examination of the bankrupts by the 
trustée was authorized by the référée and a stenogràpher allowed. 
The attorney for the Wâges claimants objected to any such examina- 
tion at the expense of the funds in hand; but being overruled, he" 
attended upon the examination on several days subséquent and took 
some part in the examination. The stenographer's transcript of 
the proceedings amounts, as I find upon examination, to about 230 
folios. On March 16th the attorney for the trustée was paid $50 on 
account of services, so far without any beneflt to the estate; and 
$100 has also been paid on account of the stenographer's fces in the 
examinations ; so that the balance nôw in the hands of the trustée 
amounts to but $37.74. No additional assets hâve been secured 
through the examination, nor hâve proceedings therefor been insti- 
tuted. The amount remaining will be no more than suffieient to 
meet the necessary expenses of administration prior to the pre- 
ferred claims for wages under section 64, Bankr. Act. 

Âlthough under section 38a, subd. 5, ,an examination of the bank- 
rupt and the employment of a stenogràpher therefor, may as a gên- 
erai rule be allowed at the expense of the estate, that should not be 
allowed for the beneflt of gênerai creditors at the expense of the 
wages' claims of workmen objecting thereto, when the funds in 
hand are only suificient to pay the preferred claims, Such ex- 
penses should be at the charge of the gênerai creditors alone. Tlie 
workmen's attorney, however, should hâve brought the objection 
earlier to the attention of the court. 

In the présent case it is manifest that the examination was con- 
ducted in the interest of the général creditors. The trustée was 
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elected by the attorney of those creditors, and the latter was in tura 
immediately employed by the trustée in an uncertain search alter 
assets. The funds in hand necessary to pay preferred claims should 
not be thus depleted, but such services should be regarded as vir- 
tually in behalf of the creditors who are the clients of the attorney 
and upon the crédit of what they may succeed in realizing. The 
amount drawn by the attorney in this case should therefore for the 
présent be disallowed, and the charges of the stenographer are re- 
ferred to the référée in charge for revision and réduction to 10 
cents i)er actual folio, the statutory rate, and a dividend declared 
among the preferred creditors whose debts hâve been or shall be 
suiïiciently proved, to the extent that the assets in hand are sufQ- 
cient to pay thena, after deducting only the necessary prior charges. 



In re BJIEICH. 
(District Court, W. D. Pennsylvania. March 28, 1900.) 

No. 41. 

1. Baukroptoy— Assets— LicBNSE. 

A license to occupy a stall in a city marlvet is property of the llcensee, 
which will pass to his trustée in bankruptcy; and the court of banlsruptcy 
bas Power to order the banlvrupt to transfer such license to bis trustée, 
and to make such application to the liceusing authorities for the reissue 
of the license to the trustée or his vendee as is customarily required toy 
tliose authorities. 

3. Samb — JuKisDicTjoN— Parties. 

On the trustee's application for an order requiring the transfer of such 
license to him, it being contended that the license was a mère Personal 
privilège, which the bankrupt was exercising in connection with the busi- 
ness carried on by his wife at such stall, sUe was brought into the case 
by pétition and rule to .'ihow cause. She inade no objection before the 
référée to the jurisdiction of the court, or the mode in which she was 
made a party, and did not claim the license by transfer from her husband, 
but contested the application on the ground that the license was not such 
property as would vest in the trustée and that the latter was ehargeable 
with lâches. Held, that she could not be heard to object to the jurisdic- 
tion of the court on pétition to review a décision of the référée adverse to 
her claims. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Chas. A. Woods, for petitioner. 

H. L. Castle and M. E. Trauerman, for trustée. 

BUFFINGTON, District Judge. That a license to occupy a stall 
in a city market is property which passes from a bankrupt licensee 
to his trustée is established by the authorities. In re Gallagher, 16 
Blatchf. 410, Fed. Cas. No. 5,192 (a market stall); In re Becker 
(D. C.) 2 Nat. Bankr. News, 245, 98 Fed. 407 (a liquor license in 
Pennsylvania); In re Brodbine (D. C.) 93 Fed. 643 (a liquor license in 
Massachusetts); Hyde v. Woods, 94 U. S. 523, 24 L. Ed. 264; Spar- 
hawk V. Yerkes, 142 U. S. 12, 12 Sup. Ct. 104, 35 L. Ed. 915; In re 
Warder (D. G.) 10 Fed. 275 (stock-exchange seat). As the bankruptcy 
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act: provides that "the trustée of the estate Qf the bankrupt » * ♦ 
shall be vesteà by opération of law with thé title of the bankrupt 
* * * to ail ♦ * * po;v\'ers which hé might hâve exercised for 
liis own beneflt, * * * [and] property which prior to the flling 
of.the pétition he could by any meaus hâve transferred," and this 
,Qpurt is authorized to "make such orders * * * as may be neces- 
sary for the enforcement of the provisions of this act," it is clear it 
hâs power to order the bankrupt to transfer such license to the 
trustée, and thus ^enable such trustée, or his vendee, to secure the re- 
issue of the license by the city. In re Grallagher, supra. The court 
.therefore had jurisdiction of the subject-matter and of the person of 
the bankrupt to make and enf orce such order. In this case . it was 
denied the license was property passing to the bankrupt's trustée, but 
contended it was a mère personal privilège, which the bankrupt 
could not be compelled to transfer. It was not pretended the bank- 
rupt had conveyed the license, but that it was a mère personal privi- 
lège which he was now exercising in connection with his wife's busi- 
ness at said stall. Therefore his wife, Amelia Emrich, was brought 
into the case by pétition and rule. She raised no question of juris- 
diction or objection as to the mode in which she was brought into the 
proceeding. She flled an answer, in which she averred the license in 
question was a mère personal privilège to Charles Emrich; that it 
was not a iight which passed to the trustée; and that the lâches of 
the trustée were such as to preclude him from asserting it against 
her. At no time before the référée, or, indeed, until the hearing of 
this certificate, was any question of jurisdiction raised. On the con- 
trary, testimony was taken, a statement of facts agreed upon, and 
certain previonsly taken testimony stipulated into the case. On the 
issues raised by her, the référée has found against her. She now 
complains, not that the conclusion reached was wrong, but that the 
référée had not jurisdiction of the case presented above. We think 
the court had jurisdiction of the case presented by the original peti- 
tipn, and had power to détermine whether this was property such as 
passed to a trustée, and whether the bankrupt should exécute a trans- 
fer. When Amelia Emrich was brought in, she showed no title or 
transfer adverse to the bankrupt. There was no prêteuse that the 
license did not still stand in the bankrupt's name, but sheasserted 
it was a personal right in the bankrupt which was not a subject of 
bankrupt administration, and that the lâches of the trustée was such 
as to now prevent him from succeeding to the licensee's rights. She 
made no prêteuse of having purchased the license from the bankrupt. 
She merely claimed to be availing herself in her business of the said 
license. We think thèse questions were incidental to the main ques- 
tion of which the court had already taken jurisdiction ; and in de- 
jtennining the nature of this license, and whether it should be trans- 
ferred to the trustée, it had the right to call before it ail parties con- 
.C|erned in that question, and dispose of ail incidental questions. Fet- 
ter, Eq. p. 13; Winton's Appeal, 97 Pa, St. 395; AUison's Appeal, 
77 Pa. St. 227; McGowin v. Eemingtpn, 12 Pa. St. 63; Souder's Ap- 
peal, 57 Pa. St. 498; Socher's Appeal, 104 Pa. St. 015. Whatever her 
answer to the rule on her might be, it is clear it could not devest the 
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coTJrt's jurisdictîon of the original subject-matter. Wiethcr she 
could thus be brought ia by rule, and her daim detennined by tbis 
means, if objected to, is a question net now before us, and upon which 
we express no opinion. SuiHce it to say she bas submitted herself to 
tbe jurisdiction of the court, bas invited its action upon her rights, 
and, having taken the chance of a favorable décision by the référée, 
she cannot now for the first time complain of lack of jurisdiction when 
the décision is adverse. Mays v. Fritton, 20 Wall. 418, 22 L. Ed. 389 ; 
Adams' Appeal, 113 Pa. St. 454, 6 Atl. 100; Edgett v. Douglass, 144 
Pa. St. 100, 22 Atl. 868; 12 Enc. PI. & Prac. 191; In re Ulrich, 3 
Ben. 355, Fed. Cas. No. 14,327. We are therefore of opinion that 
Charles Emrich, the bankrupt, was and is the licensee of the stall, 
that his rights as licensee are vested in the trustée, and that he 
should be ordered to exécute and deliver to the trustée such transfer 
and assignment to James A. Cooper, trustée, of such license, and 
such request to be made to the authorities of the city for a reissue of 
the license to him or his vendee, as is customarily required by said 
authorities. 



In re HOADLEY et al. 

CDlstrict Court, S. D. New York. May 1, 1900.) 

Bakkruptct — AssBTs— Contingent Remaindkk — Expectant Estâtes. 

Where property is devised by will to trustées with directions to apply 
the Income for tlie benefit of a named beneflciary during lier life, and at 
her death to divide the estate in equal portions among such of the children 
of the testator as may then be living, and the issue of deceased ehildren, 
but wlth no spécifie devise to any child by name, none of the testator's 
children has any right or interest in the estate, during the lifetime of the 
first beneiiciary, such as to be devisable or aliénable under the laws of 
the State of New Yorlî as intei-preted by its courts; and conséquent ly, if 
one of such heirs is adjudged bankrupt while the life estate is stlll out- 
standSng, he has no estate or interest under the will such as will vest in his 
trustée in bankruptcy as assets of his estate. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Russell & Percy, for trustée. 

George Walton Green, for the bankrupts. 

BEOWN, District Judge. The trustée in the above matter peti- 
tioned for an order that the bankrupts, Russell H. Hoadley, Jr., and 
Chester C Munroe, should transfer to him their interests in certain 
estâtes devised under the wills of Eussell H. Hoadley, Sr., and Chester 
Clark and Sarah S. Munroe, hereinafter referred to. For the bank- 
rupts it is claimed that neither of them had any transférable interest 
in the estâtes or any estate that could be levied upon or sold under 
judicial process, and none, therefore, which passes to the trustée un- 
der section 70 of the bankrupt act. The following is the opinion of 
the référée sustaining the bankrupts' contention: 

"The provisions of the wills so far as they affect the question at issue are 
as follows: 

"The will of Russell H. Hoadley after making a bequest to his wlfe of cer- 
tain Personal articles and household goods and of the sum of ten thousand dol- 
lars for her iminedlate necessities provides as follows: 
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"Fourth. 'M the rest, residue and remainder of my estate, both real and 
Personal, whatsoerer and whèresoever, I glvé, devise and bequeath unto my 
esecutore iereinafter named or to such of thém as sliall quallfy and undertake 
the exécution o£ thls my wlU, and the survivors or snrviror of them, in trust,, 
uevertheless, and to and for tlie uses and purposes foUowlng, that is to say: 
To sell and dispose of ail my real estate at public auction or by private contmct 
at such tlme or tlmes and In sucli manner and upon such terms as my said 
executors or the survivors or survivor of them shall deem proper, and to con- 
vcrt ail my peraonal estate into money, to invest the net proceeds of my said 
»eal and personal estate and keep the same invested in any good securities 
in thelr discrétion, and to coUect and reçoive the interest, income and profits 
thereof and to pay and apply the net interest and income arising therefrom to 
the use of my wife Alice H. for ànd durlng her natural Ufe. And upon the 
decease of my wife, I direct that my said residuary estate shall be divided by 
the said trustées into as many equal shares or portions as I shall hâve children 
then living and children who shall hâve died leaving issue surviving my wife, 
and I give, devise and bequeaih one of said shares or portions unto each of my 
said children who shall survive my wife, and ône of said portions or shares to 
the issue of any child who may hâve prevlously died leaving Issue surviving 
my said wife, such issue of any one deceased child to take coUectlvely the share 
his, her or their parent would hâve taken if living.' 

"The will of Ohester Clark, after mafeing provision for his widow and for a 
Ufe estate to his daughter Emily, proceeds as follows: 

" 'Fifthly. At the decease of my daughter Emily, after making the provi- 
sion for my wife as specifled in the next preceding article, I order and direct 
ail the residue of my estate (except the homestead as hereinbefore provided 
for) to be converted into money and distributed among my descendants as 
foUows, that Is to say: I direct the same to be divided into as many shares 
as I shall hâve children then living, and children who hâve died leaving issue, 
each then living child of mine taking equal shares thereof. and the issue of 
a deceased child taking by représentation the share the parent would hâve 
taken If living. 

" 'Sixthly. In case my wife survives my daughter Emily, then at the decease 
of my wife ail the property Invested for her, including the homestead or the 
proceeds thereof, shall be equally divided into as many shares as I shall hâve 
children then living, and chjldrèn who shall hâve died leaving issue, that is to 
say: Each then living child of mine taking one equal share, and the issue of 
a deceased child taking by représentation the share the parent would hâve 
taken If living.' 

"The wldow of Ohester Clark died prior to 1898. Emily Vernon Clark still 
survives. Sarah S. Munroe, a daughter of Chester Clark and the mother of 
Chester G. Munroe, died prior to November,28, 1898, leaving four children. 

"The wlU of Sarah S. ISfunroe, the mother of Chester 0. Munroe, after mak- 
ing certain provisions for her husband and for her daughter Sarah, provides: 

" '(7) I direct my executors on the death of both my said husband and ipy 
daughter Sarah, to divide, transfer and eonvey ail my estate, real and personal, 
88 follows, viz.: AU the estate, real and personal. In which I hâve by the sec- 
ond clause hereof, given my husband a Ufe estate, including herein ail the pro- 
ceeds arising from the sale of any part thereof, to be divided equally among 
aU my children then living and the Issue of any deceased child or childreUi the 
issue of any deceased child to reçoive the share which such deceased child 
would take If alive, and ail the rest and residue of my estate, real and Per- 
sonal, to he divided equally among my daughter» then living and the issue of 
any deceased daughter or daughters, the issue of any deceased daughter to 
recelve the share which such daughter would take If aUve.' 

"It wIU be notlced as before remarked tha,t the provisions of ail of thèse 
wllls are sufflciently alike to be considered together under one gênerai rule of 
law. 

"It seems to me that there câii be no question but that under the provisions 
o£ the Eevised Statute», the estâtes ta&en by the bankrupts under thèse wiUs 
are vested remainders. Olearly there is In each case a person in being who 
would take the estate on the détermination of the life estate, but the question 
hère Involved does not, In my opinion, necessarily dépend upon the bare que»- 
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tion of whether the estâtes of the bankrupts fulflll the statutory définition of 
vested remainders; tliey are vested in interest but not vested in possession, 
and are subject to be devested by the happening of the contingeney mentioned 
in the several wills at any time before the property is divisible as therein pro- 
vided. 

"It will be noticed that in none of the wills is there a direct gift to either 
of the bankrupts by name or description aloue, but the devise is to a class to 
whlch the bankrupts tnay or may not belong at the time of the absolute vest- 
ing of the gift, that dépends upon their surviving the présent life tenant. If 
Kussell H. Hoadley dies before the decease of his mother, the life tenant, his 
estate is at once devested and becomes vested in his issue, if any, and the same 
rule applies to Chester C. Munroe. 

"ïhe clear distinction in my mind between the case at bar and that of an 
ordinary vested remainder where property is lett to one for life, and remain- 
der to another in fee, is that in the case at bar futurity attaches to the gift 
and there can be no estate until the time arrives for the gift to vest, whereas 
in the latter case the estate vests completely and only the enjoyment of it i« 
postponed. 

"This doctrine bas been held by the appellate division and the court of aj)- 
peals in a continuons Une of décisions for a great number of years, and bas 
never been (luestioned by those courts in any case where the identical question 
has been presented. Geisse v. Bunce, 23 App. Div. 28£), 48 N. Y. Supp. 349; 
Teed V. Mortfln, 60 N. Y. 506; Warner v. Durant, 76 N. Y. 133; Deianey v. 
McCormack, 88 N. Y. 174; Smith t. Edwards, Id. 92; Shipman v. BoUins, 98 
N. Y. Sll; Delflfield t. Shipman, 103 N. Y. 463, 9 N. E. 184; In re Baer, 147 
N. Y. 348, 41 N. E. 702; Goebel v. Wolf, 113 N. Y. 405, 21 N. E. 888; In re 
Tieuken, 131 N. Y. 301, 30 X. E. 109; Bisson v. Eailroad Co., 143 N. Y. 125, 
38 N. E. 104; In re Smith, 131 N. Y. 239, 30 N. E. 130. 

"Some of thèse cases involved exactly the same point as the case at bar, 
while in others, the tacts are somewhat différent and the exact point hère at 
issue was not the paramount question, but In every one of them the language 
of the court is so strong and pointed as to hâve ail the vceight of authority. 
I quote only from a few of them: 

"The case of Delafield v. Shipman, supra, is partlcularly In point. 

"The will of Kichard Delafield, deceased, gave his residuary estate to trns- 
tees in trust to apply and mauage the same for the benefit of his wife and 
six children, and upon the death of .the widow to make an equal division of 
the trust estate between his children then living, the issue of a deceased cbild 
to receive the share the parent would hâve received if living. 

"One of the children died during the lifetime of the widow, leaving a hus- 
band and one child, and leaving a will by which she gave ail her property to 
her husband for life. and remainder to her child. 

"Held that the testator's children took no vested interest in the corpus of 
the trust estate until the death of the widow. 

"Earl, J., says at, page 467, 103 N. Y., and page 185, ON. B.: 'We agrée 
with the court below, and with the contention of the respondents, that the 
corpus of the residuary estate did not during the life of the widow vest in the 
testator's children, and for this conclusion the cases of Warner v. Durant, 76 
N. Y. 133, Smith v. Edwards, 88 N. Y. 92, and Shipman v. Rollins, 98 N. Y. 
311 are ample authority. ïhe wTiole income is not given to the children during 
the life of the widow, and during her life the estate is vested in the trustées. 
There is no direct gift to the children, but simply a direction for a division 
among them after the death of the widow. In Warner v. Durant, Folger, J., 
said: "Where there is no gift, but a diroetion to executors or trustées to pay 
or divide, and to pay at a future time, the vesting will not take place until 
that time arrives." In Smith v. Edwards, Finch, J., said that "it has been 
often held that if futurity is annexed to the substance of the gift, the vesting 
is suspended," and that "when the only gift is in the direction to pay at a 
future time, the case is not to be ranked with those in which the payment or 
distribution only is deferred, but is one in whlch time is of the essence of the 
gift." Thèse gênerai rules must control the construction of this will, as there 
is nothing in its eontext or gênerai language which renders them inapplicable. 
This construction, too, Is in Uarmony with the presumed Intention of the tes- 
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tator. He vested the whole estate in the trustée during the life of liis wido^iV, 
and, during tliat time evidently intended that It should remain there, and not 
be subject to tlie disposai o£ liis cliildrçn, ;or liable to be seized by their cred- 
itors; and after tlie death of liîs widow he gave it, not tO; the children living 
at his death, but to the children and descendants of children, deeeased, living 
at her death.' 

"Geisse v. Bunce, supra: Mr. Justice Barrett, delivering the opinion, says 
at pages 291, 292, 23 App. Dlv., and page 250, 48 N. Y. Supp.: 'Xhere is no 
direct gift to thèse latter individuals, and; it is well settled that, where the 
only gift or devise of property is coutained in the implication resulting from 
a direction to pay or divide at a future time, futurity is annexed to the sub- 
stance of the gift, and no title or interest yests until the arrivai of the speei- 
tied period. This doctrine plalnly applies hère to each of the three individuals 
named in the direction to pay and divide.; It applies with additional force to 
the orie-quarter payable to the children of Ohauncey D. Bunce, for there aa- 
other rule relnforces the flrst, namely, tiiat where the direction is to pay to 
and divide among a class, only those persons who are members of the class 
at the date fixed for distribution take, and their Interests do not vest until 
that period. Ample authority for both rules will be found in the following 
cases: Delaney v. McCorniack, 88 N. ï. 174; Delafleld v. Shipman, 103 N. 
Y. 463, 9 N- E. 184; In re Baer, 147 N. Y. 348, 41 N. E, 702. In order tliat 
the interest of the beneficiary may vest at pnce there must be, in addition to 
the direction to the trustée, either express words of gift, or circumstanees 
from whieh may be fairly inferred an intention to appropriate at once the 
subiject of the gift to the use of the beneficiary although the full enjoyment 
thereof is postponed to a later date. Warner v. Durant, 76 N. Y. 133; Goebel 
Y. Wolf, 113 N. Y. 405, 21 N. E. 388; In re Tienken, 131 N. Y. 391, 30 N. E. 
109.' , 

"The language of Finch, J., in Delaney. v. McOormaek, supra, is particularly 
applicable: 

', " 'But there is no gift to the next of kin, and no language importing such 
gift, except in the direction to couvert the real estate into money and then 
maie distribution; and in ,suçh case the rule is settled that time is annexed 
to the substance of the gift and the vesting is postponed.: Much more is that 
true where tjie gift is only to vest upon the happening of a future contin- 
gency, until tjie occurrence of whieh it is uncertain whether a gift will be 
made at ail. Warner v. Durant, 76 N. Y. 136; Leake v. Robinson, 2 Mer. 
à87; Smith y. Edwa.rds, 88 N. Y. 92. Hère a future condition or contingency 
attached to the substance of the gift. It was conditioned upon the death of 
James without iaving had lawful issue, so that the vesting was plalnly post- 
poned and the' gift was future. There is the further and important fact liiat 
at the dea,th of James the laad was to be converted into personalty and be 
distributed as such, and the very subject of the gift was not to corne into ex- 
istence until the prescribed contingency. "Vincent v. Newhouse, 83 N. Y. 511; 
Hoghton V. Whitgreave, 1 Jac. & W. 146. The case, therefore, falls within 
the rule that where the gift is money, and the direction for the conversion 
absolute, the legacy given to a class of persons vests in those who an.5wer 
tbe description and are capable of taking at the time of distribution. Teed 
V. Mortoa, 60 N. Y. 506.' 

"The same judge says in Smith v. Edwards, 88 N. Y., at pages 103 and 104: 

" 'It has been often held, that if futurity is annexed to the substance of the 
gift, the vesting is suspended; but where the gift is absolute and the time 
oî payment only is postponed, the gift is not suspended, but vests at once. 
Critically examined, this is llttle more than stating the same problem in an- 
other form of words, and amounts practically to saying that if the gift is 
future, it is not présent; but nevertheless it bas been useful in drawing sharp- 
ly the distinction between a gift presently given, and its deferred payment. 
1 .Jarm. Wills, 759; Warner v. Durant, 76 N. Y. 136. Ont of that distinction 
has grown a rule whieh bears directly upon the présent case, that where the 
only gift is in the direction topay or distribute at a future time, the case is 
not to be ranked with those in whieh the payment or distribution only is de- 
ferred, but is one in whieh time is of the essence of the gift. 1 Jarmi Wills, 
762. The cases eited as holding this doctrine were instances in whieh the 
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gift was conditioned upon an event to be determined in tlie future. Leake v. 
Eobinson, 2 Mer. 363; Ford v. Eawlins, 1 Slm. & S. 328; Taylor v. Bacon, 8 
Sim. 100. In such cases, until the happening of the tuture event, it must 
necessarily remain uncertain whether a gift would exist at ail, and tliat could 
not be said to bave vested which was not certainly given.' 

"The other cases cited are quite as authoritative as those quoted from, but 
it is unnecessary to elaborate the décisions further, as I consider them fatal 
to the contention of the trustée in this proeeeding. 

"I am of opinion that the banlirupts took no property under the wills re- 
ferred to 'whieh can be reached for the payment of thelr debts or which can 
be taken by the trustée in this proeeeding. 

"It follows that the motion must be denied. 

"Dated, Manhattan, Mch. 23/00. Ernest Hall, Keferee." 

After considérable examination and no little doubt, I am inclined 
to concur with the conclusion of the learned référée, upon the 
ground, that according to the construction given to the state stat- 
utes by the highest court of the state, which is binding upon the 
fédéral courts (Leflftngwell v. Warren, 2 Black, 599, 603, 17 L. Ed. 261; 
Oitv of Détroit v. Osborne, 135 U. S. 492, 10 Sup. Ct. 1012, 34 L. Ed. 
260; Forsyth v. City of Hammond, 166 U. S. 506, 519, 17 Sup. Ct. 
665, 41 L. Ed. 1095), and according to its construction of devises like 
the présent, the bankrupts, during the life of the beneficiary for life, 
take no vested interest or estate under the wills in question. If 
they were vested with any présent right or interest at ail, it would 
constitute I think a future expectant estate, which by the state 
statute is expressly made aliénable. On this ground in the cases of 
Moore v. Littel, 41 N. Y. 66, 84, 98; Ham v. Van Orden, 84 N. Y. 
257; Hennessy v. Patterson, 83 N. Y. 91; and Grifûn v. Shepard, 
124 N. Y. 70, 26 N. E. 339, such expectant estâtes based upon a prés- 
ent interest were held to be aliénable, even though treated as con- 
tingent remainders. 

The présent case, however, differs from those (except Moore v. 
Littel, where the remainder was a présent gift) in the fact that hère 
the bankrupts are not personally named as devisees in either of the 
wills and that they can take only as members of a spécial and lim- 
ited class of children living at the death of the life tenants; and as 
the latter are still living, it is at présent wholly uncertain whether 
the bankrupts will ever be in the class of persons among whom the 
estâtes are to be divided on the death of the beneflciaries for life. 
The contingency being as to the persons who will take and not as 
to the event merely, a contingent remainder of that kind, it is said, 
not being vested in right or interest in the person, is inaliénable. 
Chap. Susp. 49, 50. In the other cases last cited the persons to 
take ultimately were named in the will; there was no uncertainty 
as to the person, but only as to the event that might defeat their 
right. They were regarded therefore as having a présent right or 
interest in a future expectant estate, which by the state statute is 
devisable and aliénable. 

Besides the above considérations, the cases quoted by the référée, 
confirmed also bv the still later cases of In re Brown, 154 N. Y, 
313, 48 K E. 537,"^ Paget v. Melcher, 156 N: Y. 399, 51 X. E. 24, and 
Clark V. Cammann, 160 N. Y. 315, 54 N. E. 709, show that where, 
as under thèse wills, the testator directs a division of the estate 
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into shares upon the termination of the life tenancy, and a gîft to 
his children then living, or in the ca;se of the death of either then 
to the lawful issue of any deceased child, the intent of the testator, 
if nothing else indicates the contrary, will be construed to be to 
convey to the future beneflciaries no estate or interest of any kind 
until the termination of the life estate; or as stated by Earl, J., 
in Deiaâeld v. Shipman, 103 N. Y. 463, 9 N. E. 184: 

"He [the testator] vested the whole estate In the trustée during the life of 
hls wjeow, and during that time evldently intended that it should remain 
there, and not be subject to the disposai of hls children, or to be selzed by 
their credltors; and after the death of his widow he gave it not to the children 
living at his death, but to the children and descendants of children deceased, 
llvlng at her death." Page 468, 103 N. Y., and page 185, 9 N. E. 

And again in Campbell v. Stokes, 142 N. Y. 23, 36 N. E. 811, An- 
drews, C. J., explaining the case of Townshend v. Frommer, 125 N. 
Y. 446, 26 N. E. 805, observes: 

"That case arose under a trust deed, whereby the grantor retained the béné- 
ficiai use of the property for life, and which contained directions for the dis- 
position of the f ee after her death, to persons who were not ascertainable until 
the happening of that event. The Intention of the grantor, deduced by the 
court from the transaction, was to postpone the aceruing of any future iuter- 
ests until that evçnt happened." 

In such cases, therefore, it is held that there is no aliénable or de- 
scendible interest while the précèdent life estate is outstanding. 

The explanation of some apparent discrepancies in the many déci- 
sions on this subject, is I think to be found in the endeavor to adopt 
that construction of the will which will most nearly carry out the 
apparent intent of the testator and make that intent controlling, so 
far as is possible consistently' with the established rules of law^ 
This is well illustrated in the two cases of Clark v. Cammann and 
In re Brown, above cited, in one of which an interest was held vest- 
ed and descendible during the life estate, and in the other not 

The language of both the wills hère in question is precisely like 
that which according to the later cases in the state court of appeals 
vests no right or interest in the children until the termination of 
the life sstate; and this, as I understand, is what is intended by 
the somewhat modem phrase so frequently applied in the later re- 
ports to cases like the présent, that "futurity is annexed to the sub- 
stance of the gift." 

Xlpon the view, therefore, that the testators hère intended no prés- 
ent gift of any estate or interest, in expectancy or otherwise, to pass 
to either of the bankrupts, and none until the death of the beneflcia- 
ries for life and then only to persons then living, that until then the 
trustées under the will held the entire estate, and that until then 
the bankrupts hâve no interest capable of being devised or aliened, 
the report is conflrmed, and the application of the trustée in bank- 
ruptcy is denied. 1 Thomas, Estâtes, 260, 341; 2 Thomas, Estâtes, 
1717-1719. 
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In re McDONNELL. 
(District Court, N. D. lowa, B. D. Aprll 30, 1900.) 

1. Bankruptcy—Assets— Patents and Patent Rights. 

A trustée in bankruptcy taljes no title to a patent for an invention 
granted to the banlirupt after the date of the adjudication in banliruptcy, 
altliougli the application for sucli patent was made before the banliruptcy, 
and was pending at the tlme of such adjudication. 

2. Same. 

Banltr. Act 1898, § 70a, providing that a trustée shall be vested by opér- 
ation of law with the bankrupt's title, as of the date he was adjudged a 
bankrupt, to "interests in patents and patent rights," includes interests 
then owned by the bankrupt In patents already issued and in force, wbether 
as patentée, assignée of the patent, or holder of rights aequired under a 
patent to a third person, such as licenses or manufacturing rights; but it 
does not inelude the interest of the bankrupt in a patentable invention, or 
in a pending application for a patent. 
S. 8amb— Life Insurance Polioy. 

A trustée in bankruptcy takes no title to policies of life Insurance where- 
in the bankrupt is named as a beneficiary, when the bankrupt is not him- 
self the contracting party with the Insurance company, and would not be 
entitled to receive the value of the policies if surrendered at the date of 
the adjudication. 

In Bankruptcy. Submitted on question of the right of the trustée 
to certain letters patent issued to the bankrupt, and to two policies of 
insurance issued by the Northwestern life Association. 

J. P. Conway, for trustée. 
H. T. Reed, for bankrupt. 

SHIRA-S, District Judge. It appears in this case that John Mc- 
Donnell was adjudged a bankrupt on the 6th day of June, 1899, upon 
a voluntary pétition filed on that date. It further appears that on 
the 9th day of April, 1898, the bankrupt, in conjunction with Good- 
win W. McDonnell, filed an application for the issuance of lettera 
patent to them for an improvement in the mode of constructing bicy- 
cles, and on the 20th day of June, 1899, letters patent No. 627,199 
were duly issued to the petitioners by the patent office. The question 
at issue between the trustée and the bankrupt, and which is now sub- 
mitted to the court, is whether the interest of the bankrupt in this pat- 
ent passes to the trustée under the provisions of section 70 of the act, 
which déclares that the trustée "shall in tum be vested by opération 
of law with the title of the bankrupt, as of the date he was adjudged 
a bankrupt, * * * to ail * * * interests in patents, patent 
rights, copyrights and trade-marks." 

It seems to be settled that the letters patent, and the rights con- 
ferred thereby on the patentée, cannot be seized and sold on exécu- 
tion at law. Oarver v. Peck, 131 Mass. 291; Bank v. Eobinson, 57 
Cal. 520; Stevens v. Gladding, 17 How. 447, 15 L. Ed. 155; Stephens 
V. Cady, 14 How. 528, 14 L. Ed. 528; 2 Eob. Pat. § 766. The right 
to a patent is created Isy the acts of congress, and whether the letters 
patent, when granted, can be assigned, and the mode and effect of 
an assignment, are questions to be determined by the législation of 
congress upon thèse subjects. By section 4898, Eev. St., it is pro- 
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vided that every patent or interest therein shall be assignable in law, 
by an instrument in writing, wliich; aé against subséquent purchasers 
or mortgagees withont notice, mustbe reçorded in tlie patent office 
within tliree montlis from the date tbereof. It being provided in sec- 
tion 70 of the bankrupt act that the trustée shall, by opération of law, 
be tested' with the title, of the bankrupt, as of the date of the adjudi- 
cation, in and to ail patents in which the bankrupt has an interest, 
it follows that in cases of bankruptcy it is not necessary that the 
patentée should exécute an assignment in writing, in order to convey 
the title to the trustée, as that passes by opération of law; but the 
question remains whether anything passes to the trustée, except such 
matters as are expressly named in section 70. That section does 
not déclare that the bankrapt's interest in patentable inventions or 
in pending applications for patents shall be rested in the trustée, 
but only his interest in patents and patent rights; the latter words, 
to wit, "patent rights," being intended to include rights acquired 
under a patent to a third party, such as a license or manuf acturing 
right, and the word "patents" to include cases wherein the title in the 
letters patent, in whole or in part, is vested in the bankrupt, either 
by the issuance of the letters in his name, or by a proper assignment 
in writing from the patentée. As I construe this section, if the 
trustée has acquired a title to the patent in question, it must be be- 
cause such a construction can be given to the word "patents," as used 
in section 70, that it will include pending applications for letters 
patent; and I do not deem such a construction to be admissible. If it 
had been the intent of congress to confer upon the trustée a right and 
title to pending applications for patents, we should expect to flnd, 
not only apt worâs used to express that intent in the section deflning 
the kinds of propèrty which vest in the trustée, but also authority to 
the trustée to take the necessary steps needed to perfect the pending 
application; and in the absence of such authority, or of words re- 
ferring to pending applications, the word "patents," as used in section 
70, must be held to include only patents in existence and in force on 
the day of the adjudication in bankruptcy. 

In the construction of statutes, it is a well-recognized rule that re- 
gard may be had to ail statutory provisions touching a given subject, 
as aids in arriviag at the législative intent; and we may therefore 
turn to the provisions of the Revised Statutes dealing vdth the sub- 
ject of patents, in order to seek light therefrom on the question under 
considération. Turning to section 4896 of the Revised Statutes, we 
flnd it therein enacted that: 

"Wlien any person, having made any new Invention or discovery for which a 
patent might hâve been granted, dîes before a patent is granted, the right of 
applylng for and obtaining the patent shall devolve oh his executor or adminis- 
tratoj-, in trust for the heirs at law of the deçeased, in case he shall hâve died 
intestate, or if he shall hâve left a wlU, disposing of the same, then in trust 
for his deviseies in as fuU manner and on the same terms and conditions as the 
same might hâve been elàimedor enjoyed by him In his llfetlme." 

Can there be any question, under the provisions of this section, 
that if the bankrupt had died after the date of the adjudication, but 
before the issuance of the letters patent, his administrators would 
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have bad the right to perfect the application for the patent, and that 
the patent would then have been issued in the name of the adminis- 
trator? If, however, the contention of the trustée in this case be 
sustained, to the effect that the title to the pending application for a 
patent passed to him, by opération of law, as of the date of the ad- 
judication in bankruptcy, then, upon the subséquent death of the 
bankrupt, if that had occurred before the issuance of the patent, the 
administrator would have had no right to proceed in the procurenient 
of the patent, but that right would be vested in the trustée. It will 
be noticed that, in case of the death of the inventor, provision is 
made for the executors or administra tors making the necessary atfl- 
davits or proofs needed to secure the issuance of a patent; but in sec- 
tion 70' of the bankrupt act there is no provision of this character. 
and therefore the fair conclusion is that section 70 has référence only 
to letters patent actually issued at the date of the adjudication in 
bankruptcy. I therefore hold that the trastee in this case is not en- 
titled to hold letters patent No. 627,199, as part of the estate of the 
bankrupt, for the reason that the same had not been issued at the 
date of the adjudication in bankniptcy. 

I also hold that the bankrupt has no interest in the policies issued 
by the Northwestern Life Association, of such a nature that the 
trustée can claim a right thereto under the last clause of section 70 
of the bankrupt act. In thèse policies the bankrupt is named as a 
beneficiary, but he is not the contracting party with the Company, 
nor would the surrender value therein be payable to him or his estate, 
and therefore the trustée has no intei'est therein. 



In re McDUFF. 

WAïSON v. McDUFF. 

(Circuit Court of Appeals, Fiftli Circuit. April 24, 1900.) 

No. 903. 

1. Bankruptcy— Application for Discharge— Référence to Référée. 

An application for a discliarge in bankruptcy, -with such briefs and 
pleas as may be made in opposition tliereto, must be heard and deter- 
mined by the judge of the court of banl^ruptcy. The décision of the 
question whether or not a discharge shall be granted cannot be delegated 
to a référée. But the application for discharge may be referred to the réf- 
érée to ascertain and report the faets. 
3. Same — Appeai,. 

A bankrupt's application for discharge having been referred to a référée 
to report thereon, a credltor appeared before the référée, and objected to 
the power of the latter to détermine and pass upon the application. The 
objection was overruled, and the référée reported a recommendation that 
the discharge should be granted. The creditor renewed his said objection 
in the court of bankruptcy, but the same was dismissed, but with leave to 
the credltor to ask for a recommitment of the case to the référée, in order 
to enable him to présent objections to the discharge of the bankrupt. 
Thereafter, no further proceedings having been taken or objections flled bv 
the creditor, the discharge was granted, and the creditor appealed. It 
did not appear that he had any légal ground for objecting to the discharge. 

101 F.— 16 
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Held, that no préjudice had resulted to the appellant from the course o( 
proceedings belo^v, and his appeal was wlthout merlt. 

Appeal from the District Court of the United States for the East- 
em District of Louisiana, in Bankruptcy. 

Robert J. Maloney, for appellant. 
Wm. K. Horn, for appellee. 

Before FARDEE, McOORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. On August 15, 1899, George W. McDuff 
was duly adjudicated a bankrupt. January 15, 1900, D. L. Watson 
proved an unsecured debt of $525. October 18, 1899, the bankrupt 
flled a pétition in due form. for a discharge, which on the same day 
was, in accordance with a raie of the court, referred to a référée to 
report. The référée reported as foUows: 

"In the Matter of George W. McDufE. (No. 84, in Bankruptcy.) 

"The pétition of the banlirupt for discharge hereln was called at my office 
tbis lOth day of November, 1899, at the hour of 3 p. m., at which time due 
proof was made of publication, and the sending of notices to ail creditors, ail 
as required by law. But one opposition was flled to the discharge, to wit, that 
of Dr. D. S. Watson, which objected to the right and power of the référée to 
'détermine and pass upon the application for the discharge of the bankrupt.' 
I was of opinion that this opposition was not well founded, and as I was not 
required to grant the discharge, but only to make a recommendation thereon, 
to be acted upon by the honorable, the district judge, In accordance with ruie 
20 of the raies adopted by this court I therefore dismlssed the opposition, to 
which ruling exception was taken, and a note was made in lieu of a formai bill 
of exceptions» I am of opinion that the bankrupt herein should be granted 
his discharge, and recommended accordingly. 

"[Signed] Hewes T. Gurley, Eeferee." 

On the filing of this report the creditor, Watson, flled in the bank- 
ruptcy court an objection to the considération of the application for 
a discharge, for the reason that the référée was without right and 
power to détermine and pass upon the application. In due course, 
and on November 24, 1899, the application for the bankrupt's dis- 
charge came on for hearing before the judge, who, after argument, 
entered the f oUowing order : 

"Upon due considération thereof, It is now ordered that said opposition be, 
and the same la, dlsmissed. But leave Is hereby granted to said opponent to 
apply to the court withln three days from this date for an order recommltting 
thls case to the référée, to enable opponent to urge such objections to the dis- 
charge of the said bankrupt as he may be advised to make." 

December 1, 1899, no proceedings or oppositions having been flled 
in the meantime, the judge granted a discharge to the bankrupt. 
The creditor, Watson, sued out this appeal, and his contention is 
that the court a quo was without power to refer the application for 
a discharge to a référée to report the facts. It nowhere appears that 
the appellant, as a creditor, has any légal ground for opposing the 
discharge bf the bankrupt; and, unless he has such ground, it is 
very difiScult to see wherein a référence of the application for the 
bankrapt's discharge to a référée to report the facts was in any wise 
prejudicial. And, even if the creditor had légal grounds to oppose 
the discharge, aa long as he was not denied the privilège of filing his 
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opposition in the bankruptcy court it is difflcult to see wherein a référ- 
ence of the application for a discharge to the référée resulted to his 
préjudice. We consider that under the bankruptcy act of 1898 the 
judge is required to hear and détermine the application for a dis- 
charge, and such briefs and pleas as may be made in opposition there- 
to, and that the décision of the question as to whether or not a dis- 
charge shall be granted cannot be turned over to a référée. We find 
in section 80 of the bankruptcy law the following: 

"Ail necessary raies, forms and orders as to procédure and for carrying 
this act into force and efCeet shall be prescribed, and may be amended from 
time to time, by the suprême court of the United States." 

And we find in rule 12, par. 3, of the gênerai orders of the suprême 
court (18 Sup. et. vi.), the following: 

"Applications for a discharge, or for the approval of a composition, or for an 
Injunction to stay proceedlngs of a court or offlcer of the United States or of a 
State, shall be heard and decided by the judge. But he may refer such an ap- 
plication, or any specifled issue arising thereon, to the référée to ascertain and 
report the facts." 

As by this rule of the suprême court the application for a discharge 
may be referred' to a référée to ascertain and report the facts, and as 
in the instant case no préjudice whatever has resulted to the alleged 
opposing creditor from or through such référence, the appeal herein 
is without merit. The order appealed from is aifiniied. 



In re CHEISTENSEN. 

(District Court, N. D. lowa, Oedar Kapids Division. April 27, 1900.) 

Bankruptcy— Proop and Ali^owance op Claims— Trial bt Johy. 

A creditor presenting a claim for proof and allowanee against the estate 
of a banlirupt, which is contested by the tn:stee, is not entitied to demand 
a trial by jury. Proceedings in banijruptcy being of équitable cognizance, 
the seventh amendment to the constitution of the United States does not 
apply thereto, and no act of congress at présent in force autiiorizes trial 
by jury in such cases. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Chase & Seaman, for trustée in bankruptcy. 
George B. Phelps and C. H. George, for creditor. 

SHIRAS, District Judge. In the above proceedings, pending be- 
fore the référée for Clinton county, there was filed, on behalf of E. 
S. Eandall, a claim against the estate of the bankrupt in the sum 
of 1386.50, against which the trustée entered a contest, denying some 
of the items of the claim, and pleading a counterclaim as to the re- 
mainder. Thereupon the creditor filed before the référée a written 
demand, asking that the issues thus presented should be tried be- 
fore a jury, and in support of the demand relies upon the provisions 
of the seventh amendment to the constitution of the United States, 
"which déclares that, "in suits at common law, where the value in con- 
troversy shall exceed twenty dollars, the right of trial by jury shall 
be preserved." It is well eettled that this provision of the constitu- 
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tion does not apply to cases of admiraltv or équitable jurisdiction. 
Waring v. Olarke, 5 How. 441, 12 L. Ed. 226; Webster v. Eeid, 11 
ïïow. 437, 13 L. Ed. 761; Shields t- Thomas, 18 How. 253, 15 L. 
Ed. 368. It is. equally j^ell settled that proceedings in bankruptcy 
are of équitable cognizance, and therefore the provisions of the sev- 
enth amendment are not applicable thereto. Thus, in Barton v. 
Barbour, 104 U. S. 126, 26 L. Ed. 672, it is said: 

"The argument Is much pressed that, by leaving ail questions relatlng to 
the liability of recelvers in the hands of the court appolnting him, persons 
having claims against the Insolvent corporation or the receiver will be de- 
prived of a trial by jury. Thls, it is said, is depriving a party of a constl- 
tutional right. * * * But those who use this argument lose sight of 
the fundamental principle that the right of a trial by jury, considered as an 
absolute right, does not extend to cases of equity jurisdiction. * * * So, 
in cases of bankruptcy, many incldental questions arise in the course of ad- 
ministering the bankrupt estate which would ordinarlly be pure cases at 
law, and in respect of their facts triable by jury, but, as belonging to the 
bankruptcy proceedings, they become cases over which the bankruptcy court, 
which acts as a court of equity, exercises exclusive control. Thus, a claim 
of debt or damages against the bankrupt is investigated by chancery meth- 
ods." 

Thèse décisions were rendered under the banisruptcy acts prior 
to that now in force, but they settle the proposition that the provi- 
sions of the seventh amendment to the constitution are not applicable 
to proceedings in bankruptcy, because the same are in equity. By 
section 19 of the act now in force, it is provided that a person 
against whom -an involuntary pétition is flled shall be entitled to 
a trial by jury if he demands the same, but as to other matters in 
controversy the right to a jury trial is to be determined by the laws 
of the United States now in force or such as may be hereafter en- 
acted. There is no statute now in force granting a jury trial in 
equity cases, and therefore it f ollows that the rule announced in 
Barton v. Barbour, supra, is applicable under the act now in force; 
and consequently it must be held thkt the créditer is not entitled, 
as a matter of right, to demand a jury trial on the issues presented 
by the contest over his claim. 



In re FUNK. 
(District Court, N. D. lowa. April 26, 1900.) 

1. Bankruptcy — Insakitt op Rbspondent. 

A court of bankruptcy will not take jurisdiction of a pétition In Invol- 
untary bankruptcy against a person who, prior to the flling of such péti- 
tion, had been formally and duly adjudged insane by a state court of 
compétent jurisdiction, and for whose person and estate a guardian had 
been appointed by such court. . 

2. Same — Acts of Bankrdptct. 

A transfer of property by a person who is so Insane as to be wholly 
Incapable of managing his business afCairs cannot be held to be an act 
of bankruptcy on which a pétition in involuntary bankruptcy may be 
maintalned by his creditors against the objection of his guardian. 

In Bankruptcy. On pétition for adjudication in involuntary bank- 
ruptcy. 
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J. T. Sullivan, for creditors. 

C. M. Xagle, for guardian of respondent. 

8HIRAS, District Judge. Froin the papers submitted to tlie court 
it appears that on the 4tli day of October, 1899, Jacob A. Funk, 
then residing in Livingston county, 111., was duly adjudged to be 
insane by the county court of the named county, and F. L. Rieke 
was api)ointed the guardian of his person and estate, and qualified 
as snch guardian ; and on the 12th day of March, 1900, a duly-certi- 
fied cojiy of the record of such proeeedings was flled in the office of 
the clerk of the district court in Wright county, lowa; and there- 
upon, by order of that court, the said Rieke was appointed guardian 
of the property of said Funk in the state of lowa, — it appearing that 
he then had a stock of goods in Wright county in charge of an agent 
or clerk. It further appears that on the l:{th day of April, 1900, 
a pétition on behalf of certain creditors was filed in tliis court, 
averring that Jacob A. Funk was insolvent, and had committed 
certain acts of bankruptcy in the months of March and April, 1900, 
by transferring projïerty to secnre debts due to certain named cred- 
itors. To this pétition an answer has been filed by the guardian 
of the alleged bankrupt, in which is set forth the adjudication of 
the court in Illinois, declaring Funk to be insane, and the appoint- 
ment of the guardian in Illinois, and also in lowa, and then, by prop- 
er avernient, the answer présents the question whether Funk can 
be adjudged a bankrupt for acts doue by him after the date of the 
adjudication of insanity, and the appointnient of a guardian for his 
person and property. By section 8 of the bankrupt act, it is de- 
clared that "the death or insanity of a bankrupt shall not abate the 
proeeedings, but the same shall be conducted and concluded in the 
same inanner, so far as possible, as though lie had not died or beconie 
insane." In this section provision is made for cases wherein the 
proeeedings in bankruptcy are commenced during the lifetime of 
the party, or at a time preceding his becoming insane, and, in effect, 
the meaning of the section is that, in cases wherein the jurisdic- 
t,ion of the court in bankruptcy has rightfully attached, the proeeed- 
ings shall not be abated by the subséquent death or insanity of the 
bankrupt. In cases wherein the party, although giving évidence 
of insanity, has not been adjudged insane, but romains in possession 
and control of his property, and his creditors seek his adjudication 
as a bankrupt, it might be held that the bankruptcy court could 
rightfully exercise jurisdiction, and could hold the party responsible 
for his acts doue before the fact of his insanity had been ascer- 
tained and established; but, however this may be, it cannot be so 
held in cases like that now before the court, wherein it appears that, 
prier to the filing of the pétition in bankruptcy on behalf of cred- 
itors, the party proceeded against had been adjudged to be insane 
by a compétent court, and a guardian had been put in possession of 
his property. By section 3227 of the Code of lowa, it is provided 
that, if the estate of an insane person "is insolvent, or will probably 
be insolvent, the same shall be settled by the guardian in like man- 
ner and like proeeedings may be had, as are required by law for the- 
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settlement of the insolvent estate of a deceased person." Under 
the provisions of this section, it becomes the duty of the guardian 
appointed by the district court of Wright county to settle up the 
estate placed in his hands under the direction of the court appoint- 
ing him, and it will be the duty of that court to détermine the ques- 
tion of the Talidity of the liens or conveyances executed since the 
date of the adjudication of the insanity of the alleged bankrupt, 
and to make due and proper distribution of the assets belonging to 
the estate now in its charge. It certainly cannot be held that the 
présent bankrupt act confers upon the courts of bankruptcy the 
right to settle the estâtes of insolvent decedents unless jurisdiction 
in the court of bankruptcy had attached during the lifetime of the 
bankrupt, and the same rule must hold good in cases wherein, be- 
fore the pétition has been filed in the bankrupt court, the debtor has 
been adjudged to be insane, and his property has been taken charge 
of by a State court of coràpetent jurisdiction. 

It is further contended by the guardian in this case that the acts 
of bankruptcy charged in the pétition were committed after Funk 
had been adjudged to be insane, and that he cannot be held respon- 
sible therefor in such sensé that thèse acts can be held to be acts 
of bankruptcy; and in support of this contention the ruling of 
Judge Dillon in the case of In re Marvin, 1 Dill. 178, Fed. Cas. No. 
9,178, is cited, wherein it was said that "the court is of opinion 
that a person vcho is so unsound in mind as to be wholly incapable 
of managing his affairs cannot in that condition commit an act for 
which he can be forced into bankruptcy by his creditors, against 
the objection of his guardian"; and it would seem clear that a per- 
son who, by reason of insanity, is wholly incapable of managing 
his business affairs, cannot be held to hâve intended to violate 
the provisions of the bankrupt act by entering into transactions 
which, by reason of his mental disabîlity, would not be binding 
upon him under the rules of the common law. Under the admitted 
facts in this case, this court, as a court of bankruptcy, should not 
entertain jurisdiction of the pétition flled by the creditors, and the 
same will therefore bé dismissed, at the costs of petitioners. 



In re CLISDELIi. 

(District Court, N. D. New York. Aprll 24, 1900.) 

Bankbtiptot — Opposition to DrsoHARais — Want of Jurisbiction. 

Where an adjudication in banltruptcy lias been duly made, upon a péti- 
tion sufficient on its face, and without any cliallenge to the jurisdiction 
of the court, creditors cannot oppose the bankrupt's application for dis- 
chargre on the ground that he had not resided within the district for a 
sufficient length of tlme to give the court jurisdiction over him. 

In Bankruptcy. On motion to conôrm report of référée recom- 
mending the bankrupt's discharge and upon exceptions thereto. 

John F, Parkhurst and K. E. Martin, for bankrupt. 
Waldo W. Willard, for opposing creditor. 
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COXE, District Judge. The discharge is opposed upon the ground 
that the bankrupt was not domiciled within this district for six 
months, or the greater portion thereof, prior to flling his pétition 
in bankraptcy. This question upon the facts is close and difficult. 
A similar issue was presented in Ee Williams (D. G.) 99 Fed. 544, 
with the same resuit as that reached by the référée. It is unneces- 
sary to décide this question hère for the reason that, in the opinion 
of the court, it cannot be considered in this proceeding. Whether 
or not the court was right in adjudicating Clisdell a bankrupt, is 
not now in issue. He bas been adjudicated a bankrupt. The péti- 
tion was sufflcient on its face, and nothing appeared in that pro- 
ceeding challenging the jurisdiction of the court. The opposing 
creditor appeared and filed his proof of claim and examined the 
bankrupt before the référée. Hère tben is a bankrupt duly adjudi- 
cated. His pétition for a discharge is a separate and distinct pro- 
ceeding. The court is familiar with no rule of law by which, in such 
circumstances as are hère shown, objections disputing jurisdiction 
in the original proceeding can be thus determined collaterally. It 
is toc late. Certainly there is no provision of the bankruptcy law 
which authorizes such a course. The pétition for a discharge tests 
upon the fundamental proposition that the petitioner has been ad- 
judicated a bankrupt, and the objections which may be interposed 
and litigated are those pointed out in sections 14 and 29 of the act. 
It would involve the administration of the law in endless confusion 
if the issue of domicile can be raised in every matter growing 
out of, or ancUlary to, the original bankruptcy proceedings. The 
question has been recently decided in Ee Mason (I). G.) 99 Fed. 256. 
This court is in accord with the views there expressed. 

The discharge is granted. 



In re LEVY. 
(District Court, E. D. Wisconsin. April 24, 1900.) 

1. BANKKUPTCY— DkPOSIT OP FEKS — POVEHTT Affidavit. 

The statutory affidavit of a voluntary bankrupt that he has not, and 
cannot obtaln, the money with which to pay the flling fées, is prima 
facle évidence of his Inability to malie the deposit required; and If, upon 
examinatlon as to his avallable means, proper Inquirles beius fairly an- 
swered, it appears that there was no money or property held by the peti- 
tioner at the institution of the proceedings, or obtainable through his in- 
dlvidual eamings or efforts, the exemption from malilng such deposit 
must be allowed, and the case proeeed. 

2. Same — No Assbts — Appointment op Trustée. 

In a case of voluntary banliruplcy, if no substantlal assets are dlsclosed 
by the schedules, or dlscovered aliunde, the appointment of a trustée Is 
not indispensable; and no person elected to that olHce can be compelled 
to serve wlthourt compensation. If creditors Inslst upon the appointment 
of a trustée, they must advance the statutory fées, or otherwise arrange 
for his compensation. 

In Bankruptcy. 

SEAMAN, District Judge. In this case the bankrupt filed with 
his pétition the statutory affidavit that he is without, and cannot 
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obtain, the money with which to pay the advance fées. His. testi- 
mony in that regard tàken on the examination before the référée 
is certifled for conaidération by the court, and instructions are re- 
quested upon the follôwing questions : (1) Whether further pro- 
ceédings should be had under the pétition until deposit by the banli- 
rupt of the advance fées; and (2) whether ît is necessary that a 
trustée be appointed, as the assets scheduled are esteemed to be 
worthless; and; if so, has the référée power to compel one to ac- 
cept and qualify as such without compensation. 

1. On the examination of the bankrupt inquiry was made both 
as to his individual mèans, earnings, and circumstances and the 
means and circumstances of his wife and other relations; and in 
référence to the latter inqiliry, if material, his answers are neither 
satisfactory nor ingenuous. No means are disclosed, however, within 
the présent ownership or control of the bankrupt to justify an order 
requiring deposit of the advance fées of $25. The provision of the 
statute in this regard has received varions constructions, and the 
ulmost liberality in favor of the bankrupt is indicated in the opinion 
of the circuit court of appeals for the Fifth circuit iû Sellers v. Bell, 
94 Ped. 801, 814, 36 C. G. A. 502. Without adopting the extrême 
view there expressed, I am clearly of opinion that the statute in- 
tends to exempt a petitioner who has no means from making the 
preliminary deposit of |25, ând must be fairly interpreted to that 
end; that the afBdavit in connection with the schediiles establishes 
prima fàcie right to such exemption, subject, however, to investiga- 
tion; and, if the inquiry is fairly answered respecting available 
means, and none appear held by the petitioner when the proceed- 
ings were instituted, nor obtainable through his individual earnings 
or efforts, the exemption must be allowed. 

2. In the absence of substantial assets, either appearing from tlie 
schedules or discoverable, the appointment of a trustée is not indis- 
pensable, and clearly no power exists to require acceptance and quali- 
fication by one who may be cbosen, but refuses to accept without 
compensation. If creditors insist on an appointment under such cir- 
cumstances, they must fufnish the advance fee, or otherwise arrange 
with the proposed trustée. 



In re RUSSBLL et al. 

(Circuit Court of Appeals, Second Circuit Aprll 3, 1900.) 

No. 132. 

1. Bankroptcy— Appbal and Review— AppïiALABLE Okdeks. 

An order of the district court, In bankruptcy, enjoining the proseeution 
of an action of replevin brought in a state court against a trustée in bank- 
ruptcy by a third party, clalming goods In his possession, and ref crrlng the 
claim of such party to a référée in bankruptcy to ascertain and report 
the facts, is not a final décision, or appealable, under Bankr. Act ISife, § 
25, but ruay be brought before the appellate court for review on a pétition 
Invoklng the supervisory power of that court under section 24b. 

3. SAMB^JcBISDICTIOIf — StATB AND FEDERAL COUKTS. 

State courts hâve jurisdiction, concurrent -vvlth that of the courts of 
bankruptcy, of actions to détermine the rights or titles of third persons. 
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not parties to the bankrnptcy proceedings, claiming property adversely to 
the bankrupt, or in liostility to liis trustée. 

3. Same — Replevin aoainst Thustee— Injunction. 

A person claiming to be tlie owner of property in possession of the 
banlirupt, and wliieli lias passed into the hands of the trustée in bauk- 
ruptcy, will not be allowed to prosecute replevin in a state court without 
the consent of the bankrupt court. 

4. Same — Uemedies of Ci.aimakt— Jury Trial. 

Such elaimant lias the rlght to trial by jury in the fédéral court, and 
cannot be required to submit his claims to adjudication in a summary pro- 
ceeding, on pétition, rule to show cause, and référence of the case to tlie 
référée in bankruptcy. He may maintain a plenary action against the 
trustée in the bankruptcy court, or trespass or trover in a state court. 

Appeal from the District Court of the United States for the Xorth- 
ern District of New York, in Bankruptcy. 

Wm. De Graff, for appellant. 
Calvin J. Huson, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLuiCE, Circuit Judge. The order sought to be reviewed is 
not a final décision, and, as it does not fall within any of the classes 
mentioned in section 25 of the bankrupt act, should hâve been pre- 
sented for review pursuant to section 24, cl. "b," by a pétition in- 
voking the supervisory power of the court. The pétition and assign- 
ments of error upon which the appeal was allowed contain, in sub- 
stance, everything which should appear by such a pétition; and as 
no objection has been made to the niethod of review which has been 
adopted, and as it is not disputed that the record présents the case 
between the parties adequately, we will treat the appeal as though 
it were a pétition of review, but not intending by doing so to make 
a précèdent for the futtire. 

April 15, 1889, the TJnited States district court for the Northern 
district of New York adjudged Kussell & Birkett bankrupts, and 
appointed Wise trustée in bankruptcy. The trustée duly qualifled 
and entered upon the discharge of his duties, and took into his cus- 
tody certain property in the possession of the bankrupts, claimed to 
belong to the Machinists' Supply Company. June 10, 188'J, the Ma- 
chinists' Supply Company brought an action of replevin against the 
trustée in the suprême court of the state of New York to recover 
possession of such property. Thereupon the trustée applied to the 
district court for the Northern district of New York, as a court of 
bankruptcy, for an order enjoining the Machinists' Supply Company 
from prosecuting its action of replevin, and for such other relief 
as the court miglit deem proper to grant. The application was 
based upon a pétition by the trustée, and an order by the court to 
show cause, both of which were personally served upon the Machin- 
ists' Supply Company. Ui)on the return day the Machinists' Supply 
Company resisted the application, but an order was made by the 
court enjoining the prosecution of the action, and, as a preliminary 
to a final adjudication of the rights of the parties, referring "the 
claim of said Machinists' Supply Company" to a référée in bank- 
ruptcy to take proofs and report. It is now insisted by the Ma- 
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chinists' Supply Company that it was entitleâ to bring and prose- 
cute its action in tlie state court, that the stay of its proceedings 
by thë bankruptcy court was an erroneous exercise of power, and 
that the bankruptcy court was without jurisdiction to compel it to 
litigate its title to the property in question in that court in a sum- 
mary proceeding upon a pétition. 

We hâve recently had occasion to consider the question whether 
courts of bankruptcy hare jurisdiction to adjudicate the rights or 
titles of persons not parties to the bankruptcy proceeding, claiming 
adversely to ttie bankrupt or in hostility to the trustée, and bave 
held that they hâve such jurisdiction when a plenary suit is brought 
by the trustée. In re Baudouine (0, 0. A.) 101 Fed. 574 The juris- 
diction is not exclusive, and the adverse claimant is at liberty to 
assert his rights by an action in the circuit court, or a state court, 
if he sees fit. 

Under the bankrupt act of 1867, the state courts had cognizance 
of such actions, — not by express grant, but because the act did not 
devest them of jurisdiction. As was said in Eyster v. Gaff, 91 U. 
S. 521, 23 L. Éd. 403: 

"The flebtor of a bankrupt, or the man who contests the rlght to real or 
Personal property wlth hlm, loses none of those rights by the bankruptcy of 
hls adversary. The same courts remaln open to him In such contests, and the 
Btatute has not devested those courts of jurisdiction In such actions. If it 
bas, for certain classes of actions, conferred a jurisdiction for the beneflt of 
the assignée In the circuit or district courts of the United States, It Is concur- 
rent with, and does not devest them of, the state courts." 

This doctrine was approved in Claflin v. Houseman, 95 U. S. 130, 
23 L. Ed. 833, where many décisions of other tribunals to the same 
effect are cited. tlpon the same considérations, the state courts 
hâve cognizance since the présent act, not being devested of juris- 
diction by any of its provisions. 

We should entertain no doubt that the Machinists' Supply Company 
was entitled to bring an action of trespass or trover for the recov- 
ery of the value of the property against the trustée in the state 
court. But the action brought, being replevin, is one for the seizure 
of property in the custody of the bankruptcy court, because in the 
custody of its officer, which, upon the principle decided in Freemaa 
V. Howe, 24 How.- 450, 16 L. Ed., 749, is protected from any inter- 
férence by state process, or by the process of any other court not 
exercising supervisory jurisdiction. When property is in the actual 
possession of a court, this draws to it the right to décide upon con- 
fllcting claims to its ultimate possession and control (Bouse v. 
Letcher, 156 U. S. 47, 49, 15 Sup. Ct. 266, 39 L. Ed. 341); and, as be- 
tween two courts exercising codcurrent jurisdiction, the court which 
flrst acquires possession will maintain its possession intact. In 
Taylor v. Carryl, 20 How. 594, 15 L. Ed. 1032, it was said: 

. "The court of chancery does not allow the possession of its recelver, seques- 
trator, commlttee, or custodee to be dlsturbed by a party, whether claiming 
by title paramount, or onder the rlght ■which they were appointed to protect, 
as thelr possession is the possession of the court" 

The power of protecting itself from such a disturbance is co- 
extensive with the right of self-preservation, and, it not inhérent in 
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every tribunal, is in ail having tbe powers of courts of equity. A 
fédéral court will neither interfère with property in the lawful cus- 
tody of a state court, nor tolerate interférence by a state court with 
property in its custody. Summers v. White, 36 U. S. App. 395, 17 
0. G. A. 631, 71 Fed. 106; Louisville Trust Go. v. Citv of Gincinnati, 
47 U. S. App. 36, 22 G. G. A. 334, 76 Fed. 296. Authority to courts 
of bankruptcy to protect tbe property in their custody from such 
interférence would seem to be speciflcally eonferred by tliat provi- 
sion of section 2 of the act permitting them to make such orders 
and issue such processes as may be necessary for enforcing their 
jurisdiction. The prohibition of section 720 of the Eevised Statutes 
against enjoining the proceedings of a state court does not apply 
when any law relating to bankruptcy authorizes an injunction; nor 
does it when the proceedings sought to be enjoined baye been com- 
menced aft'er the jurisdiction of the fédéral court has attached. Fish 
V. Railroad Co., 10 Blatchf. 518, Fed. Gas. No. 4,830; French v. Hay, 
22 Wall. 250, 22 L. Ed. 857; Dietzsch v. Huidekoper, 103 U. S. 494, 
26 L. Éd. 497. 

We conclude that the order under review, so far as it stayed the 
prosecution of the replevin action, was properly made, and that, 
unless leave is obtained of the court of bankruptcy, the Machinists' 
Supply Company must bring its action in that court. By clause 
"c" of section 19 of the bankrupt act, it is entitled to a trial by jury. 
In Ee Baudouine, we pointed out that, in the absence of provisions 
to the contrary in the act, it is to be presumed that congress in- 
tended the ordinary procédure of courts of law or equity, accord- 
ing to the nature of the controversy, should be observed. The order 
under review, so far as it undertook to deprive the Machinists' Sup- 
ply Gompany of the right to be heard in a plenary suit by a référ- 
ence of the controversy to a référée, was an erroneous exercise of 
power, and to tliat extent should be rcA-ersed, with costs. 

It is accordingly so ordered. 



In re VEITCH étal. 

(District Ck)urt, D. Connecticut. April 11, 1900.) 

No. 165. 

Bankruptcy— Ltens— Taxes. 

AVliere real estate of a banlirupt, mortgased for more than its value, and 
also subject to the lien of taxes assessed tliereon (the tax lien being made 
paramount to that of the mortgage by the laws of the state), is sold to 
the mortgagee, and his claim against the banlinipt's estate for the defi- 
ciency proved and allowed, the court will not order the taxes to be pald 
out of the funds of the estate, since such payment would operate to tiie 
benefit of the mortgagee, in préjudice of the rights of gênerai creditors, 
and since the taxes are, in any event, secured. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

A. Heaton Robertson, Corp. Counsel, for city of New Haven. 
H. W. Asher, for trustée in bankruptcy. 



252 101 FEEERAL REPORTER. 

TO'Vra'SEND, District Jûdge. In this estate was ;real estate mort- 
gaged for |o,700, which was also subject to tàx liens for taxes as- 
sessed upon said real estàïe, amôùnting to $446.59. Thèse tax liens, 
by the laws of the state of Conniécticut, take precedence of tlie mort- 
gage. Tliere remains in the hàiids of the trustée approximately $500 
above the expenses of settling the estate. The mortgaged propertv 
was sold to thé mortgagee at anction for $1. It was worth less 
than the mortgage. Tlie mortgagee sold it for |3,000, and the référée 
allowed his claim at $2,700; béiûg the amount of his indebtedness 
aboyé the mortgage. The référée ruled that the taxes upon per- 
sonal propertj, amounting to $211.30, should be paid by the trustée, 
and that the $446.59 asséssed upon and secured by said real estate 
should not be paid by the trustée. The référée held that the taxes 
secured by liens upon the real estate were secured claims; that the 
only resuit of payment would be to take the amount from the gên- 
erai creditors for the beneflt of the mortgagee, without benefit to 
the tâx collector; that such resuit would be inéquitable; and that 
taxes se secured came within the rule of secured claims, under the 
statute. That the practical resuit of payment of thèse taxes on 
real estate by the trustée would be to talie the amount from the gên- 
erai creditors and give it to the mortgagee must, of course, be con- 
ceded. If the tax collector is obligea to enforce his lien, there are 
légal fées compensàting him for his trouble. The municipalities to 
which the tax is due hâve no resil interest in the controversy. The 
only précèdent under the.law of ISBf, so far as I am aware, is Foster 
V. Inglee, 13 N. B. K. 239, Fed. Cas. No. 4,973. In this case an exé- 
cution had been levied upon real estate subject to taxes. It was 
hëld that, if the taxes had been deducted in estimating the value 
of the real estate, the rules of equity would forbid their payment by 
the trustée. It foUows, then, that, upon précèdent, taxes should not 
be paid by the trustée, where such payment would operate to the 
advantage of a third party against another; the taxes being, in any 
event, secured. Under the law qt 1898, in Ee Tilden, 1 Am. Bankr. 
Rep. 300, 91 Fed. 500, the taxes were asséssed against an exemi>t 
homestead of the bankrupt. The référée refused to order the taxes 
paid by the trustée. The attention of the court was not called to 
any décision under former bankruptcy statutes throwing light on the 
question. Held, "the exemption laws are to be liberally construed 
to accomplish the purpose of the exemption," and ordered the taxes 
paid. The contest in that case was apparently between the bank- 
rupt and the gênerai creditors, the tax collector taking no part; 
and the décision does not indicate that the tax collector was consid- 
ered as having any interest therein. John C. Huriey, référée for 
the Eastem district of Texas, made the same décision in a similar 
case. In re Baker, 1 Am. Bankr. Rep. 526. In that case the taxes 
were a lien upon the personal as well as upon the real property. 
No précèdent under bankruptcy laws was cited by counsel, and no 
case similar to the présent has been found by me. Under section 
64b, taxes seem to corne fifth in order among the debts wMcli hâve 
prjority. It has always been recognized that the gênerai rules of 
equity are to govern the administration of bankruptcy laws. Thèse 
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ruies include the marshaling of assets, where necessary to do justice 
between the parties. It ought iiot to be construed to be the intent 
of the law that taxes should be paid where it is net questioned but 
that they are otherwise seeured, and where such payment would work 
supra, and, se far as is shown, has not been held otherwise. Décision 
afflrmed. 



In re DAWSON. 

(Circuit Court, D. New York. April .30, 1900.) 

International Exthadition — Dclay in Removal of Pkisoner — Dischaiîqe. 
Under Rev. St. U. S. § 5273, providlng that, if a person committed for 
extradition is not delivered up and conveyed out of tlie United States 
witliin two calendar montlis after commitment, it sliall be lawful for any 
judge of the United States to order liim diseliarged out of custody, unless 
sufïicient cause be sliown why such discharge should not be ordered, one 
who has been arrested as a fugitive from justice from a foreign country, 
and detained for more than two months in jail without trial, is entitled 
to be discharged, though at the time of the application an offlcer from the 
country asliing extradition is on hls way to remove the prisoner, where, 
with reasonable diligence, the officer might hâve been présent before 
the application was made, and no sutHcient cause is shown why he has 
been delayed. 

Chas. Fox, for British consul gênerai. 
James Dawson, in pro. per. 

LACOMBE, Circuit Judge. The facts in the case are as follows: 
On February 20, 1900, the British consul gênerai at New York 
made a complaint charging that one James Dawson did heretofore, 
at Durban, South Africa, commit the crime of embezzlement of the 
sum of £700; that he was a fugitive from justice, and now within 
the territory of the United States. Upon such complaint a warrant 
was issued by the United States commissioner for the Southern 
district of New York, duly authorized to act as commissioner con- 
cerning extraditions. Dawson was arrested, and on February 21, 
1900, was bronght before the commissioner. The prisoner waived 
examination, and requested that he be sent back to South Africa, 
that he might there meet the charges against him. The commis- 
sioner thereupon committed Dawson for extradition, pursuant to 
the provisions of said treaty, and from the 21st day of February, 
1900, until to-day he has been held by the marshal and kept in jail. 
The prisoner has appealed to the court, stating that he is totally with- 
out means to employ counsel, and praying to be discharged. 

It is provided by section 5273, Rev. St. U. S., that whenever a per- 
son who is committed for extradition, to remain until delivered up in 
pursuance of a réquisition, is not so delivered up and conveyed out 
of the United States within two calendar months after such com- 
mitment, over and above the time actually required to convey the 
prisoner from the jail to which he was committed by the readiest 
way out of the United States, it shall be lawful for any judge of the 
United States, upon application made to him by or on behalf of the 
person so committed, and upon proof made to him that reasonable 
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notice of the intention to màke such application has been given to the 
secretary of state, to order the person so committed to be discharged 
ont of custody, unless suflacient cause be shown to such judge why 
such discharge ought not to be ordered. A reasonable notice of the 
intention to make this application in behalf of Dawson has been 
given to the secretary of state, who has transmitted a copy of some 
correspondence with the British ambassador. The consul gênerai 
in New York and his counsel hâve also been notified, and were heard 
upon the application; submitting copies of officiai correspondence. 
Â.S has been already stated, Dawson was committed for extradition 
on February 21, 1900, and the commissioner states that upon the 
same day he notifled the counsel for the British consul gênerai who 
had applied for such commitment. The British consul gênerai 
thereupon acted with the greatest promptness, and on February 22d, 
although it was a légal holiday in this state, he telegraphed to the 
British foreign office, in London, stating that Dawson had been ar- 
rested, had waived examination, and was prepared to retum, and 
asking if an ofificer would be sent. Two days later, on February- 
24th, the foreign office telegraphed to South Africa, advising the 
governor of the contents of the dispatch received from the British 
consul gênerai at New York, and asking what answer should be 
returned. Certainly the British authorities hâve acted in the matter 
with the very utmost promptness. In opposition to the application 
for discharge, it is now stated that an officer is on the way from 
South Africa to remove the prisoner, and that he may be expected to 
reach hère about the 12th of May. Had the South African authori- 
ties acted with any measure of diligence upon receipt of the dispatch 
from the foreign office, and even had they taken a week or ten days 
to sélect the officer and start him on his way, he could hâve reached 
hère before the lOth of April. No sufficient cause is shown why the 
coming of the officer has been so long delayed. There seems to be 
some suggestion that the authorities in feouth Africa were expecting 
that further proceedings in extradition were to be taken, but such a 
conclusion was certainly not warranted by the telegram of the British 
consul gênerai, which clearly advised them that ail that was wanted 
from them was their officer. It is to be taken into considération that 
the petitioner hère interposed no captions objection to the proceeding, 
nor did he require tKe demanding government to assume the burden, 
so often laid upon it, of making at least prima facie proof of the 
averments of the charge. On the contrary, with commendable f rank- 
ness, he admitted his identity, and stated his entire willingness to 
go back to South Africa and stand his trial. Without such trial, or 
any conviction of the offense, he has now been imprisoned over two 
months. The case seems a proper one for the exercise of the power 
conferred by section 5273, and Dawson is hereby discharged out of 
custody. It certainly seems that he has been imprisoned long 
enough, awaiting the leisurely movements of the authorities in South 
Africa. 
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CONTINENTAL INS. CO. v. CONTINENTAL FIEE ASS'N. 
(Circuit Court of Appeals, FIfth Circuit. April 10, 1900.) 
No. 880. 

1. Tkadb-Names— Namb of Corporation— Soit bt Foreign CoRPOUAirroN. 

A foreign corporation, doing business in a state only by license, bas 
no standing In a court of equlty to question the right of a corporation of 
the State to do business therein under the name by which it was char- 
tered, on tlie ground that such name is similar to its own, and that it 
bas an exclusive rigbt to its use. 

3. Samb— Gbographical Tkrms— "Coktinentai.. " 

The Continental Insurance Company, a corporation of New York, bas 
no exclusive right to the use of the word "Continental" in the name of 
an Insurance company, and is not entltled to an Injunction restraining 
another company from the use of such name, where there is no attempt 
to deceive the public as to the identity of the two companies, and no such 
déception in fact Is shown. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

John L. Henry, for appellant. 
Geo. W. Annstrong, for appellee, 

Before PAJRDEE and SHELBY, Circuit Judges, and MAXEY, Dis- 
trict Judge. 

PAEDEE, Circuit Judge. This is an appeal from an interlocutory 
order refusing au injunction pendente lite to restrain the défend- 
ant from using the word "Continental" in its corporate name in trans- 
acting Insurance business in the state of Texas. 96 Fed. 846. The 
complainant, the Continental Insurance Company, is a corporation 
created under the laws of the state of New York, with its principal 
office and place of business in the city of New York, and is a stock 
company issuing fire policies for a fixed premium only, and ad- 
vertises and describes itself in its literature and in its policies as 
the "Continental Insurance Compaùy of the City of New York." 
The défendant, the Continental Pire Association, is a corporation 
created under the laws of Texas, with its principal oflftce and place 
of business in the city of Ft. Worth, state of Texas, and is a mutual 
association, without capital stock, but with a guaranty fund, issuing 
fire Insurance policies on the mutual plan only, and advertises and 
describes itself in its literature and in its policies as the "Continental 
Fire Association of Ft. Worth, Texas." As under and in accordance 
with the laws of the state of Texas the défendant was incorporated 
under the spécifie name of the "Continental Fire Association" it 
has a prima facie right, certainly, under that name to carry on in 
the state of Texas the business for which it was incorporated; and 
it would seem that a foreign corporation, with no such franchise, 
and doing business in the state of Texas only by license, is with- 
out standing to question the right of the défendant to use in its 
business the name granted and authorized by the state of Texas. 
See Boston Rubber Shoe Co. v. Boston Eubber Co., 149 Mass. 436, 
21 ¥. E. 875; Saunders t. Assurance Co. [1894] 1 Ch. 537. In the 
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adjudged cases coming under our observation wherein ît has been 
heîd or assumed that â, court of equity can enjoin a corporation in 
the use of its corporate name, the controversy has generaHy been 
between corporations created by the same sovereign. See Holmes 
V. Manufacturing Co., 37 Conn. 278; Newby t. Railroad Ce, 1 Deady, 
609, Ped. Cas. No, 10,144; Van Auken Co. v. Van Auken Steam 
Specialty Co., 57 m. App* 240; Hygeia Water Ice Co. t. New York 
Hygeia Ice Co., 140 N. Y. 94, 35 N. E. 417; Tobacco Co. v. Randle, 
114 m. 412, 2 N. E. 536; Plant Seed Co. v. Michel Plant & Seed 
Co., 37 Mo. App. 313; German Hanoverian & Oldenberg Coach 
Horse Ass'n of America v. Oldenberg Coach Horse Ass'n of America, 
46 ni. App. 281; Merchant Banking Co. of London v. Merchants' 
Joint-Stock Bank, 9 Ch. Div. 560. In Goodyear's India-Bubber Glove 
Mfg. Co. V. Goodyear Eubber Co., 128 U. S. 598, 9 Sup. Ct. 166, 32 
L Ed. 535, the alleged infringing corporation was a foreign corpora- 
tion where the suit was brought. We hâve found no case in which a 
foreign corporation has been heard to complain of the corporate name 
given by the sovereign to a domestic corporation. In view of the 
fact that lâches on the part of complainant in not acting more prompt- 
ly in enjoining the incorporation of défendant company is herein sug- 
gested, the case of Coal Co. v. Hamblen (D. C.) 23 Fed. 225, is interest- 
ing. In that suit, Judge Gresham said: 

"The complainant Is a foreign corporation, and it Is only by comlty that It 
is doing business In llllnola at ail. The state can say to it any day, 'Go!' and 
it must go. That being so, I do not see that the complainant has a légal 
right to say a corporation shall not be created in Illinois bearing its [the com- 
plainant's] name. If the state of Illinois may create a corporation bearing 
the same name as the complainant, — ^and it certainly can, — this court has no 
right by injunction to prevent anything from being done under the state law 
which is necessary in the création of such a corporation." 

However ail this may be, if it is assumed that the corporate name 
of a business corporation is practically its trade-mark, and that 
equity will deal with it in a proper case on principles analogous to 
those governing the use of trade-marks, still the présent record 
shows no case for équitable interférence. Both companies do busi- 
ness in the state of Texas, mainly, if not entirely, through local 
agents, who are weU informed as to the business, character, strength, 
and location of the Insurance companies doing business in that ter- 
ritory, and they are little likely to be deceived in the names used by 
the différent companies. While both companies do a flre Insurance 
business in the same territory, they do business on différent plans, 
and so decidedly différent as to the cost and expense and risk of 
the assured that the slight similarity in name can hâve no appré- 
ciable effect in deceiving the public. The word "Continental" as a 
part of the defendant's corporate name has not deceived anybody, 
and was not adopted for the purpose of deceiving anybody. The 
complainant présents some stereotyped aflfidavits of agents and em- 
ployés to the effect that they "believe the name adopted by the 
défendant will hâve a direct tendency to mislead the customers, 
and those who may désire to become the customers, df plaintifE, 
and to injure its business, and cause it pecuniary loss, and greatly 
impair its prestige, popularity, and the good will which it has estan 
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lished for itself"; but we think thèse affidavits are of little worth, 
and, under ail the facts presented in the record, we cannot hold 
that the use of the word "Continental" as a part of the defendant's 
corporate name will hâve any injurious effect upon the business of 
the complainant. We do not find that there has been, or is likely 
to be, any imposition upon the public, or any confusion in business 
transactions and correspondence, because the same word is a part 
of the name of each corporation, and both do business in the same 
territory. We think it clear that the transaction of tire insurance 
business by the défendant under its corporate name of the "Con- 
tinental Fire Association of Ft. Worth, Texas,'" will only injure the 
business of the "Continental Insurance Company of the City of New 
York" in that compétition shall be increased, and to the extent that 
the advertisement, circulars, and représentations of the défendant 
Company shall satisfy the public of the advantages of lire insurance 
on the mutual plan over fire insurance for flxed premiums; and ail 
this, if damage at ail, is damnum absque injuria. Further than this, 
we think that the word "Continental," a geographical adjective, 
meaning pertaining to or relating to a continent, is a word in com- 
mon use, more or less descriptive of extent, région, and character, 
and, like the words "Oolumbian," "International," "East Indian," 
and some other geographical adjectives, it cannot be exclusively ap- 
propriated as a trade-mark or trade-name. See Mill Co. v. Alcorn, 
150 U. S. 460, 466, 14 Sup. Ct. 151, 37 L. Ed. 1144. The learned judge 
in the court a qua flled an elaborate opinion, assigning reasons for 
refusing the injunction prayed for mainly on the lines we hâve fol- 
lowed. His order of refusai was correct and proper, and it is af- 
flrmed. 



EAHTJEX'S AMERICAN COMPOSITION 00. v. HOLZAPPEL'S COM- 
POSITION CO. 

(Circuit Court of Appeals, Second Circuit. April 11, 1900.) 
No. 119. 

1. Tradk- Namks— Unpaik Compétition — "Rahtjek's Composition." 

A composition paint for use on tlie hulls of vessels waa originally made 
and sold in Germany, prior to 1805, by Ralitjen & Sons, and acqulred a 
liigh réputation, under the name of "Ralitjen's Composition." In 1869 
It was introduced into this country, and has since that time been sold hère 
eontinuously by the authorized agents of the original manufacturera or 
their English llcensees, under the trade-name of "Rahtjen's Composition." 
In 1873 the, paint was patented in England, but the patent lapsed in 1880 
for iionpayment of dues. In 1883 défendant eommeneed the manufacture 
of the same paint in England, using the name of "Rahtjen's Composi- 
tion," and since 1890 has sold its products in the United States. Eeld, 
that the expiration of the English patent did not aftect the right of the 
original makers to protection in this country in the exclusive use of the 
name, which had, since its introduction hère, constituted the trade-name 
of their product. 

2. 3ame— Soit for In,iunction— Lâches. 

A delay of eight years before commencing suit to enjoin infringement 
of rights in a trade-name will not bar relief, where the defendant's com- 
pétition during that time was inconsiderable. 

Wallace, Circuit Judge, dissenting. 

101 F.— 17 
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Appeal fuoift tii^ Circuit Court of thç iljJi^itediStates for the SoxxQx- 
erft Dietiîict of New York. I , 

Timothy D< Merwin and Thomas B, Ken, for appellant. 
E. B. McMaster and William B. McAdoo, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. John Eahtjen invented, in Germany, 
between the yeara 1860 and 1865, paints specially ptepared to protect 
the huUs of steel and iron ships from rust, and also from toecoming 
covered by growths animal or vegetable in charactër, In connection 
with his sons, he beganjn 1865 to manufacture for gênerai use, and 
the paints speedily acquired a high réputation in the maritime world, 
under the name of "Kahtjen's Composition." After his death in 1873, 
the business was continued in Gerniany by his sons, and is now car- 
ried on by John Eahtjen and Heinrich Eahtjen, under the firm name 
of John Eahtjen. In 1869, the Eahtjens made Henry Gelien, of Ho- 
boken, their exclusive agent to sel! their paint in the United States, 
-with the provision that it shaU be brought on the market under the 
name of "Eahtjen's Composition," and with the information that no 
patent would be applied for in this country. Gelien issued a show 
card for the purpose of advertising the paint under its trade-name, 
copyrighted the card, advertised the paint in other ways, and sold 
it under this trade-name to the extent of about |17,500, until the end 
of 1877, when he was sucçeeded by IpArtmann, Lé Doux & Maecker. 
In January, 1878, Suter, Hartmann & Co., of London, were appointed 
sole agents for the sale of the paint in this country, for whom the 
Hartmann flrm acted as subagents for a time. The Suter Company 
was sucçeeded in 1888 by the Suter, Hartmann & Eahtjen Composi- 
tion Company, Limited, which was sucçeeded in 1891 by the com- 
plainant corporation, which was organized under the laws of the 
State of New York. During the entire period from 1869 to the com- 
mencement of this suit, the gopds were continuously advertised and 
sold under the name "Eahtjen's Composition," and the value and com- 
mercial importance of the article which Eahtjen originated, and 
which, as made by his flrm and their successors and sold in this 
country, has been distinctly and widely known. The packages which 
came to this country from 1869 to July, 1879, were sent from Ger- 
many, and were mark^ "Eahtjen's Composition" or "Eahtjen's Pat- 
ent Composition." From 1879 to 1883 upon each package which 
came to this country from the complainant's predecessors were sten- 
ciled the words "Eahtjen's Composition" in some fomi. Since 1883 
thé drums which contain the paint hâve been marked: 

Genuine 

Eahtjen's Composition 

Trade (Symbol of opten taand) Mark. 

Hartmann's 

Manufacture. 

The origin of the wordB "Hartmann's Manufacture" will be stated 
hereafter. The complainant's gross business in this paint in 1897 
was $128,300, in 1898 was $145,200, and in the last six months of 1898 
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tvas ?106,000. The fina of John Eahtjen has continued to manufac- 
ture in Germany without patent protection. In 1871, the English 
firm of Suter, Hartmann & Co. was formed to sell "Rahtjen's Composi- 
tion" in England, and became the sole agents of the flrm of John 
Rahtjen for that purpose. Ail the paint was manufactured in Ger- 
many by the Eahtjens until 1874, when they built a factory in Liver- 
pool, having obtained on November 29, 1873, an English patent for 
the product. They continued the manufacture in Liverpool until 
February, 1880, when they assigned their leasehold interest in the 
factory and the patent, and the exclusive right to manufacture the 
paints for sale in Great Britain and the United States, to Hartmann 
Bros., who carried on the manufacture, under an agreement with the 
Eahtjens, from 1880 until the Suter, Hartmann & Eahtjen Composi- 
tion Company, Limited, was formed in 1888. Suter, Hartmann & 
Co. remained the salesmen until 1888, when the corporation became 
both the manufacturers and the vendors. The English patent, which 
was apparently the only one ever taken out for the paint, was for- 
feited for nonpayment of dues on November 29, 1880. During the 
manufacture by Hartmann Bros, the Eahtjens were also manufactur- 
ing in Germany, and to distinguish the English product Hartmann 
Bros, marked their drums "Hartmann's Manufacture," and adopted 
in 1883 an open hand, usually colored red, with the word "Composi- 
tion" above, and the words "Hartmann's Manufacture" below, the 
hand, as their trade-mark for ail their paints, including Eahtjen's. 
Suter, Hartmann & Eahtjen Composition Company, Limited, ob- 
tained the same trade-mark in the United States in 1889. Hartmann, 
Le Doux & Maecker had obtained a United States trade-mark in 1885 
for the words "Eahtjen's Composition." The complainant is the 
owner of the good will and trade-mark rights of its predecessors, and 
is their successor in ownership thereof . The assignment of the trade- 
mark of 1885 by Hartmann, Le Doux & Maecker to Hartmann Bros, 
was not apparently acknowledged, and has not been proved by the 
witness to the signature. In 1883, after the Eahtjen patent expired, 
three brothers, imder the name of Holzappel & Co., commenced to 
manufacture "Eahtjen's Composition" in connection with their other 
paints, and in 1890 became a joint-stock company under the name of 
Holzappel's Composition Company, Limited, which was organizedi 
under the laws of Great Britain and is the défendant. A. C. Holzap- 
pel, who joined them in 1887, had been from 1875 to November, 1881, 
an agent of Suter, Hartmann & Co., or connected with them or with a 
member of that firm, in the sale of "Eahtjen's Composition." In 
1890 the défendant or its predecessors began to send its "Eahtjen's 
Composition" and other paints to John A. Donald & Co. of New York 
for sale, and in 1894 the défendant took the business, and has since 
carried it on in this country in its own name. It manufactures and 
sells other paints, the leading brand being called the "International," 
which kind it makes spécial effort to sell. The business of the de- 
fendant in the United States from 1890 to 1895, including a few smaU 
invoices sent to différent persons from 1883 to 1890, amounting to 
about 92 cwt., was a fraction over 2,142 cwt. It has always been 
sold as "Rahtjen's Composition, Holzappel's Manufacture," and no 



çj^pi;t has been made tg cpuceal t^e faet tbat tàe défendant was the 
^âùijfacturer. After t^e|Eiiglish pateot expired, the successors of 
Rati^jen , atterçLpted to pj^tain an English traderniark bearing the 
iiap|e pf "Bahtjen,'' but were unable to do so, e^scept ;upon a disclaimer 
pi àûesclusiTe use of tbe words "Éahtjen's patent composition for 
shîps^ bpttonî^, buoys, etc., or of any of such words, except as a part 
pfthe combination constituting our trade-mark." 

Although mînor issues of faet were presented in the proofs, the 
facts which hâve been recited are those of chief importance in the 
case, with the exception of those bearing upon the question of lâches. 
The defendant'scase rests mainly upon the position that, after the 
forfeiture in 1880 of the English patent of 1873, the name "Eahtjen's 
Composition" became generic in this country, and the article could 
be manufactured and sold in this country by any person who de- 
scribed himself as the manufacturer. Reliance is placed upon the 
case pf Singer Mfg. Co. y. June Mfg. Oo., 163 TJ.S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118. It appears that the tlrm of John Eahtjen intro- 
duced their paint into this country in 1869, and preferred not to at- 
tempt to obtain the protection pf a patent, but to gain both réputation 
and protection by the character of the article, and for that purpose 
required thàt it should be sold as tteir product, and under a trade 
désignation. That systém has been cpntinued by each owner of the 
.business in this country to the présent time, and the name of the in- 
ventor has becopie fastened upoi|i the products. If a trade-mark ex- 
ists iii thia couptry in th^ name of "Eahtjen's Copiposition," the com- 
plaiçarit is the owner pf it by yirtue of the right of succession, as 
stated in the well-known ca,se of Le Page Oo. v. Kussia Cernent Co., 
2C.C. A.555,5lFed.941: 

: "It Is équitable that a mamifacturer or dealer, who has glven reputatkm 
to any article, ; should hâve the privilège of realizing the fruits of his labors 
by transmitting his business and establishment, with the réputation which 
has attached tô them, on his decease tq ^Is ïegatees or executors, or during 
his llfetime to' pùrchasers; and it is alsb in accordance with the princlples of 
law, and with justice to the community, that any trade-mark, including a 
surname, may be sold with the business or the establishment to which it is 
Incident, because, while It may be that indlvldual efforts glve them their value 
at the outset, yet afterwards this is ordinarily made permanent as a part of 
the entire organisation, or as appurteriant'to the locality in which the business 
is established, ahd thenceforward dépends less on the individual efforts of the 
orlginator than on the combined resuit of ail which he created." 

It further appears that after 1869 the only patent which was ever 
taken out in any country for the paint was the English patent of 
1873, which lapsed by Hartmann, & Bros.' nonpayment of dues in 
1880. The asserted conséquence is that, because the name then be- 
,came publie! juris in Great Britain, it became public property every- 
where. There was in 1880 a valid trade-mark right in the United 
States, which the Kahtjens and their successors had acquired. The 
lapse pf the English patent neither broke this trade-mark nor inter- 
fered with the title of its owners, Tbey owned it, and, although the 
lapse of the English patent interferçd very seriously with their title 
to exclusive rights in Qreat Britain; it was ineffectuai upon title in 
another country. In.England the Rahtjens undertook to acquire ex- 
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clusive rights by A'irtue of the patent laws. In the United States 
they liad previously acquired exclusive rights by the common law. 
Their failure in England does not cause a cessation of their common- 
law rights in the United States. The lapse of the English patent 
could not cause a lapse of trade-mark rights throughout the world. 
ïhe Singer Mfg. Co. Case, supra, had exclusive référence to the 
continuance of a monopoly in this country upon which letters pat- 
ent of this country had expired, and the court held that the right to 
use the name passed to the public in this country with the expiration 
of the exclusive right created by the patent to make and sell the ar- 
ticle. The décision followed the previous gênerai course of décisions 
in the courts of this country and elsewhere. but it did not relate to 
the facts of this case, as obviously appears in the opinion of Mr. 
Justice White, who spoke for the court. In the Scotch and English 
and French sewing-machine cases for an injunction against the use 
of the name of the maker, wherein the injunction had been granted, 
the machines had not been patented in those countries. In the 
French case of Howe, where the French courts enjoined the use of 
that name on a sewing machine, the court, as a basis of its decree, 
used the foUowing language: 

"And whereas, they [Howe and his heirs] did not take patents in France 
for tlie invention and tlieir improvements, which hâve therefore fallen into the 
public domain, and hâve never, either expressly or tacitly, abandoned the right 
to aflîx his name [that of Howe] to the products of the Invention." Singer 
Mfg. Co.'s Case, 163 V. S. 195, 19G, 199, 16 Sup. Ct. 1014, 41 L. Ed. 129. 

It is a matter of common knowledge that Howe took out patents 
upon his machine and its improvements in this country. 

Attention is called by the défendant to two continental décisions, 
one of the Brussels court of appeals and the other of the criminal 
chamber of the land court at Hamburg, in cases respecting the ex- 
clusive right of the Kahtjens to the trade-mark. The Brussels déci- 
sion was based upon the fact, as found, that in Belgium the name 
indicated an article, and not the maker. The attempt is made in 
this case to show that in the public mind in this country the name 
of "Eahtjen's Composition" is a descriptive name, which is under- 
stood to designate a thing, and not its origin; as, for example, the 
Word "hansom," when applied to a cab, now means simply a partic- 
ular style of vehicle. We are not able to find f rom the record, as a 
fact, that in the United States the name "Eahtjen's Composition" bas 
become a generic name, and now means a composition made by any 
one after the original formula of Kahtjen. A few witnesses say that 
they supposed that the complainant and the défendant were corapet- 
itors in the manufacture of an article called by the same name, but 
the testimony does not show that the fact exists in this country, 
which was found by the Brussels cotirt of appeals, that : 

"In the eyes of the public, this name of 'Kahtgen' bas become a sort of 
qualifying adjective, indicative of this spécial product." 

The Hamburg case was a criminal one, founded upon a criminal 
statute, and the représentatives of Holzappel were not found to hâve 
committed the offense which was deflned by the existing statute, and 
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which was, in substance, having knowingly made untrue statements 
of f act 

The défendant next insists that the complainant's lâches should 
prevent any decree in its favor. It is true that the défendant has 
sold its manufacture of "Eahtjen's Composition" to a certain extent 
since 1890, but the sales hâve been comparatively small, and did not 
interfère with the complainant's business to any marked extent, un- 
til the défendant obtain^d a contract with the naval department of 
the United States government, in answer to a call for ofîers of "Eaht- 
jen's Composition," when suit was promptly commenced. The de- 
fendant's chief brand of paint is the "International Composition," 
and it has been their endeavor to sell that brand, if they could, "and, 
f ailing that, ; 'Eahtjen's Composition.' " The défense of lâches is 
nominal, rather than real, for the def endant's interférence with the 
property rights of the plaintiff was for many years inconsiderable, 
and under no décision merits a refusai of a decree of injunction. 
Under ail the circumstances of the case, we are not inclined to direct 
a decree for an accounting. 

The decree of the circuit court (97 Fed. 949) is reversed, with 
costs, and the case is remanded to that court, with instructions to 
enter a decree enjoining the défendant from selling or offering to 
sell paint under the name df "Eahtjen's Composition," and from 
using that name upon its packages or in its advertisements as be- 
longing to paint of its manufacture, in accordance with the forego- 
ing opinion, and for costs of that court. 

WALLACE, Circuit Judge. I dissent from the opinion of the 
court. I am of the opinion that the àlleged trade-mark of the com- 
plaiaant is public property — First, because the name was the generic 
description of a patented article, and passed to the public upon the 
expiration of the patent; and, secondly, because the name has long 
ceased to dénote the source of the manufacture of the article. Eaht- 
jen and hîs sons were the original manufacturers and sellers in Ger- 
many of an article which they called "Eahtjen's Composition," made 
after a formula originatëd by one of them, and having properties 
pecttliarly useful for preserving the hulls of vessels. In November, 
1873, Eahtjen obtained a patent in England for the article. "Eaht- 
jen's Composition" graduaJly beçamè known to the maritime world 
as the name of an article made according to the formula of the pat- 
ent. The monopoly under the English patent expired in 1880. 
Thereafter the article was made ajad sold by manufacturers by the 
name of "Eahtjen's Composition" in Êngland and on the continent, 
and the name ceased to designate any particular source of manufac- 
ture. The successors of the original manufacturers, who had ac- 
qtired the sole right to manufacture and sell the article in England, 
when they applied there foi' the registration of a trade-mark for the 
article, disclaimed the exclusive right to that name. When they 
sought in 1886 to prevent manufacturers in Belgium from selling the 
article as "Eahtjen's Composition," the Belgian courts refused re- 
lief; deciding that any person who did not represent the article as 
purporting to be manufactured by the Eahtjens or their successors 
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in business had a right to sell it under the name by wliich it had 
become generally known. I am at a loss to understand why any 
différent décision should be made in tliis country; but the court 
seems to be of opinion that the name is a good trade-mark hère, be- 
cause no patent was ever obtained for the article in this country, and 
because the successors in business of Eahtjen hâve always sold it 
hère under the name originally applied to it. This means that a 
man can hâve a trade-mark in this country in a name "which is com- 
mon property everywhere else. If this is good law, then any person 
hère buying in Belgium, or elsewhere in Europe, or in England, the 
article known as "Eahtjen's Composition," can be prevented from 
dealing in it hère under the name by which he bought it. So long 
as Kahtjen and his associâtes and successors in business enjoyed a 
monopoly of the manufacture of the article, the name not only iden- 
tifled the characteristics of the article, but also denoted the source of 
manufacture; but when the monopoly ceased, and the article passed 
into the domain of public property, the name which had been its 
generic désignation also passed. Their monopoly has ceased to ex- 
ist in this country as well as abroad, and the property in the name 
can no more survive hère than it can abroad. 

Irréspective of the eflfect of the expiration of the patent, the désig- 
nation has become publici juris through its long use by dealers in 
the article which it describes; and whether this is attributable to 
the acquiescence of the complainant and its predecessors, or to their 
lâches, is immaterial, since their conduct, active or passive, has led 
to the resuit. One test by which to détermine whether a word which 
was originally a trade-mark has become publici juris is whether the 
use of it by persons other than the original owner is still calculated 
to mislead the public, and induce them to buy goods not made by the 
original owner, upon the supposition that they are his goods. When- 
ever the name has corne to be so generally understood by the public 
dealing in the article, as denoting the article itself, that nobody can 
be deceived by the use of it into the belief that it was made by any 
particular person, the right to it as a trade-mark is gone. Ford v. 
Foster, 7 Ch. App. 611. If that test is applied to this case, there 
can be no doubt the name is no longer a valid trade-mark. 

There is no pretense that the défendants hâve represented their 
article to be the manufacture of the complainants, or of their pred- 
ecessors in business. I think the case was properly decided in the 
court below, and that the decree should be affirmed. 
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MAI/ONEY V. FOOTE et al. 

(Circuit Court, N. D. Georgîa. April 5, 1900.) 

No. 1,096. 

Copyright— Suit ttor Infringement. 

Oomplainant and défendants, each contemplating the publication or a 
dlrectory of the same city, entered into a eontract by wlilch they agreed 
to share in the work of canvassing, compila tic.-", aHd typesetting; com- 
plalnant to first use the type after it was set, and then deliver it to de- 
fendants, who were authorlzed to use it in printing their directory in the 
same form, with certain restrictions. Eeld, that the faet that défendants, 
Inadvertently or otherwise, failed to obser^'e such restrictions in ail cases, 
thereby violating the eontract, aflorded no ground for a suit in a fédéral 
court by complainant for infringement of copjTight; he havlng copyrighted 
his directory before defendant's was Issued, but after it was printed. 

In Equity. Suit to enjoin infringement of copyright. On motion 
for temporary injunction. 

Tompkins & Alston, for complainant. 

Ulysses Lewis, Clyde L. Brooks, and 0. "W. Smith, for défendants. 

PARDEE, Circuit Judge. The complainant, alleging that he has 
copyrighted a directory of the city of Atlanta for the year 1900, 
complains of the défendants for infringing his copyright. A difii- 
culty is experienced at the outset because the complainant's case 
shows that, prior to his compliance with the law in regard to copy- 
rights, the défendants had already printed and had ready for de- 
livery the alleged infringing directory. The undisputed facts ap- 
pear to be that complainant and défendants, both contemplating to 
publish a directory for the city of Atlanta for the year 1900, entered 
into a eontract in which it was agreed to jointly take the canvass 
of résidence and business portions of Atlanta, and jointly to do the 
compilation, typesetting, and proofreading of their respective "1900 
Directories of Atlanta." The complainant was to hâve the ârst 
use of the type, when set, after which he was to immediately deliver 
it, with press proof, to the défendants for use in their directory, 
exactly as used in complainant's directory, except as to certain re- 
strictions, i. e. the défendants were not to use directory of suburban 
townS, not to use the woM "street," not to use a star indicating" 
^^married," nor to use names of white and colored separately. Both 
parties acted under the eontract, and no complaint is made of the 
action under the eontract up to the delivery of the type and press- 
proof sheets to the défendants, and it seems clear that up to this 
time, and even to the making up of the respective directories, there 
was nothing that either could copyright against the other. There is 
nothing in the évidence showing, or tending to show, that the défend- 
ants hâve in any respect copied anything from the directory copy- 
righted by the complainant. The case does show that in the use of 
the type and press-proof sheets furnished by the complainant the 
défendants hâve possibly, if not probably, through neglect and inad- 
vertence, violated the eontract, and the resuit is the insertion in the 
défendants' directory of some names which ought not to appear 
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therein. If it be conceded, as against the défendants, that the com. 
plainant bas a valid copyright of his 1900 directory, still it is clear 
from the above that the défendants bave not infringed it. It is only 
for infringement of the copyright that this court has jurisdiction, 
and, no case being shown in that respect, the injunction pendente 
lite prayed for is refused, and the restraining order is discharged, 
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(Circuit Court, S. D. New York. April 25, 1900.) 

Patents— Construction op Licbnse — Royalties. 

Tlie presumption must be, in the absence of express language to the 
contrary, tliat royalties payable under a license are intended to expire 
-with the patents; and a contract by which the licensee agreed to manu' 
facture and to pay royalties under a number of patents relating to the 
same art, and expiring at différent times, should not be so construed as 
to require him to pay the same royalty atter ail the patents but one bave 
expired, when only a very small portion of the goods thereafter manu- 
factured were covered by the remaining patent, and they were caimble 
of belng separately used, and were ordinarily sold for separate use, which 
fact must hâve been known to the contraeting parties. 

Suit in equity for an accounting and the recovery of royalties un- 
der a license to manufacture under certain patents. 

J. Edward Ackley and Paul X. Turner, for complainant. 
kSaunders, Webb & Worcester, for défendant. 

TOWNSEND, District Judge. The original opinion herein will 
be f ound in 97 Fed. 807. Of the four patents involved herein one ex- 
pired in 1891, one in 1892, and one will expire in 1905. The fourtli 
was dated Xovember 21, 1882, and the question has arisen whether 
it expired on February 17, 1895, or November 21, 1899. The Canadian 
patent for the same invention expired February 17, 1895. I do not 
understand that complainant seriously claims that this patent did not 
expire on the earlier date, and I décide accordingly. Bâte Eefriger- 
ating Go. v. Hammond Co., 129 U. S. 151, 9 Sup. Ct. 225, 32 L. Ed. 
645. Défendant paid royalties on ail thèse patents up to March 31, 
1894. The report of the master, as well as the évidence taken be- 
fore him, has eatisfled me that the articles made under thèse varions 
patents could readily be separately used, and are ordinarily sold for 
separate use, and that this fact must hâve been known to the con- 
traeting parties, especially in view of the fact that there is a period 
of 14 years between the dates of the first and last patent, and that 
in a majority of the cases they were so used after having been bought, 
and it is admitted that the sales for the period covered by the ac- 
count, as far as the character of the sales and of the articles sold sep- 
arately or together are concerned, is a fair sample of the sales from 
the whole period from 1888. Since the expiration of the punch pat- 
ent in 1895, less than 6 per cent, of the articles on which royalties 
are claimed are covered by the patents. During the five years or 
more covered by the accounting, only six of the machines sold, ofthe 
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value of $286, hâve beeto of sucli cîia*acter tbat they could be used 
conjointly with the couplera and punches, while more than |1,500 
worth of such machines has been sold on which a royalty is claimed, 
but which could not be conjointly used with the couplers and punches. 
This situation is very différent from that supposed to exist when the 
former opinion was written. In regard to the vast majority of sales 
the principle of the décision in Wales v. Manufacturing Co. (0. C. A.) 
101 Fed. 126, does not apply. The articles were not united and then 
sold, and there is no reason to suppose that the sale of the patented 
articles caused the sale of the others. Out of the more than $19,000 
worth of goods on which royalty is claimed not more than $50 worth 
of goods covered by the patents appear to hâve been sold conjointly 
with the machines. The presumption must be, in the absence of ex- 
press language to the contrary, that royalties are intended to expire 
with the patents. In thèse cireumstances I think it ought not to be 
held that the parties intended that the same royalty should continue 
after the expiration of thèse patents, when only a very small portion 
of the goods manufactured remained covered by the patents. A de- 
cree may be entered for complaînant. 



STOKES BROS. MFG. 00. v. HBLLEE et al. 

(Circuit Court of Appeals, TMrd Circuit. May 2, 1900.) 

1. Patents — Infringkmknt— Rasp-Cuttinq Machines. 

The Stpkes patents, Nos. 376,400 and 397,254, for Improvements in rasp- 
cuttlng machines, are nelther for prlmary Inventions, and the clalma must 
be Umlted to the spécifie comblnatlons descrlbed. As so construed, Jield 
not infrlnged. 

3. Baue- 

The Stokes patent, No. 397,254, for improvements In rasp-cuttlng ma- 
chines, held not infrlnged. 

Appeal from the Circuit Court of the United 'States for the Dis- 
trict of New Jersey. 
For opinion below, see &6 Fed. 104. 

W. 0. Strawbridge, for appellant. 
John Dane, Jr., for appellees. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

ACHESON, Circuit Judge. This appeal involves two letters pat- 
ent for improvements in rasp-cutting machines, namely. No. 376,400, 
^anted January 10, 1888, to James and George W. Stokes, and No. 
397,254, granted February 5, 1889, to Philip S. Stokes. The case 
tums upon the question of infringement. 

The earlier of thèse patents has flvè claims, but infringement of 
the fif th claim only is charged. That claim reads thus : 

"(5) In a rasp-cuttlng machine, the comblnation of a punchlng hammer- 
head, B, the adjusting screw, 33, the flat sprlng, and the ptmeh, 34, substan- 
tially as set f orth." 
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The constituents entering into this combination will be best un- 
derstood by référence to the following extract from the spécifica- 
tion, namely: 

"The hammer, E, Is recessed In Its outer side (see Figs. 5 and 6), and tne 
punch socket, 30, is hinged thereln by pivot, 31. The sprlng, 32, presses the 
socket outwardly as far as the screw, 33, passlng loosely through the back 
of the hammer-head, will permit. The punch, 34, belng driven into the 
raep blank, will be carried agalnst the tooth by the inclination of the bevels 
on the back of the punch, and the more ready yielding of the métal in front 
of it, which will cause the teeth to be ralsed very nearly, if net quite, as 
much as the total displaeement of the métal by the punch. The essential 
feature of this part of the device is the elastieally held punch, the détails 
of whlch may be somewhat changed wlthout departure from the spirit of 
this invention." 

Looking at the above quotation, in connection with the patent 
drawings, we see that the punching hammer-head, E, of claim 5, 
is the lower end of the hammer, and includes, as an essential part 
of the described apparatus, a tool-holding frame, "the punch socket, 
30," which is hinged to the hammer-head by the pivot, 31. This 
socket, carrying the punch, 34, and swinging in its pivot, 31, is 
pressed outwardly by the flat spring, 32, the movement being lim- 
ited by the screw, 33, the turning of which will vary the extent 
of tbe outward movement, as the screw is set in the socket, 30, 
and passes loosely through the back of the hammer-head on which 
the head of the screw bears. It is manifest that the claim hère in 
question is a very spécifie one. The calls are for "the combination 
of a punching hammer-head, E, the adjusting screw, 33, the flat 
spring, and the punch, 34, substantially as set forth." It is not pre- 
tended that the défendants infringe any of the other claims of this 
patent. Do they employ the particular combination described in 
and covered by daim 5? The proofs require us to answer nega- 
tively. We do not flnd in the défendants' machine the hammer- 
head, E, of the patent or anything like it. The défendants' ham- 
mer moves separately from, and independently of, the tool-holder. 
Again, the défendants' machine has neither the adjusting screw, 
33, nor the flat spring of the patent. Hère the parts of the two ma- 
chines difîer substantially, both structurally and in function. 

We cannot accède to the proposition advanced by the appellant's 
counsel that patent No. 376,400 is for a pioneer invention. Not only 
are earlier patents for rasp-cutting machines produced, but the 
proofs show that operative rasp-cutting machines were in actual 
use prior to the date of this invention. That fact is recognized by 
the spécification of this patent; for therein the described inven- 
tion is represented as an improvement upon prior machines, curing 
defects therein. The relation of thèse patentées to the art is that 
of improvers only. But, if the invention of this patent could be 
classifled as a primary one, still the terms of daim 5 are so re- 
stricted that upon no sound principle of construction could it be 
held to cover the devices used by the défendants. Keystone Bridge 
Co. V. Phœnix Iron Co., 95 U. S. 274, 24 L. Ed. 344; Eailroad Co. v. 
Mellon, 104 U. S. 112, 26 L. Ed. 639; McClain v, Ortmayer, 141 U. 
S. 419, 12 Sup. et 76, 35 L. Ed. 800; Wright y. Yuengling, 155 U. 



268 101 FEDERAL REPORTER. 

S. 47, 15 Sup. et. 1, 39 L. Ed. 64; Lewis v. Steel CSo., 17 U. S. App. 
296, 8 0. 0. A. 41, 59 Fed. 3,29, We are obligea toholdthat infringe- 
mènt by tlie défendants of clàim 5 of patent No. 376,400 is not shown. 

The claims of the second patent, No. 397,254, alleged to be in- 
fringed, are the following, namely: , 

"(1) The punch stock held lu the anvil frame, and piyoted at or about Its 
center, in comblnation withia sj)rin,g or sprlngs appli^d to its upper end 
above the pivot, the cutter or puncjl^ being held in thè stock wlth its point 
below the pivot, substantially %s shown and described. 

"(2) The hammers, J and J'i,!acted, upon by springs and cams, one preced- 
ing the other, in combinatioij witii the anvil frame and the punch stock and 
punch, substantially as described. ' 

"(S) The anvil frame and pivoted punch stock, H', in comblnation wlth the 
two hammers, J and J', and means for operating the hammers so that one 
will deliver its blow before the other, substantially as described." 

"(6) The punch stock, H', attaehed to rod. H, and the çinvil frame, K, and 
means for moving the rod, H2, and punch stock laterally, in comblnation 
with the hamniers, means for operating them, the table, F, feed table, F', 
and means for moving the same, substantially as described." 

"(10) The Incllned table, F, the punch stock, means for operating the same, 
the hammers, and means for operating them, in comblnation wlth the feed 
table, F', held In the Inelined table, F, and means for Intermittently moving 
the same ibngltudinally, substantially as described." 

It is not deemed to be nœessary to go into a prolongea description 
of the complex qrganization of the machinery of this patent. A few 
détails, however, particularly pertinent to the above-recited claims, 
may be noted' profitably. A solid frame, E, extends across the 
machine above the inelined bed plate. An anvil frame, K, is 
mounted by dovetailed ways, so as to be free for vertical reciproca- 
tion with respect to franaé, E. Within a recess in the lower por- 
tion of the anvil frame is pivotally mounted a punch stock, H', which 
carries a punch, H. The upper end of the pivoted punch stock is 
normally in contact with a plate, a', overhanging the recess in which 
the punch stock is mountied, the upjxer end of which is yieldingly re- 
tained against the face of the anvU frame by a spring encircling a 
headed stud, which stud is engagea in plate, a". Two hammers, 
one of them tubùlar and inclosing the other, are employed. Thèse 
hammers are each actuated by a downwardly pressing spring, and 
are adapted alternately to deliver, one a light blow, and the other 
a heavy blow, upon the top of the anvil frame, K. The rasp blank 
is mounted upon a feed table, F, which rests upon an inelined 
table, F. 

Now, the défendants' machine has no anvil frame whatsoever. It 
has no pivoted punch stock, and it does not hâve two hammers, but 
a single hammer only. Therefore it does not embody the constitu- 
ents of any of the flve claims of this patent (No. 397,254) alleged to 
be infringed. The proofs are entirely convincing that the parts 
found in the défendants' machine are very materially différent in 
form, function, mode of opération, and comblnation from those of 
this patent. 

We hâve already seen that the earlier of the two patents in suit 
was not a pioneer. Much less can this later patent be regarded 
as cGvering a primary invention. The proofs clearly show that it 
does not. Any construction, then, which would bring the défend- 
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ants' device within the scopè of any of the claims hère in question îs 
excluded, as well by the prior art as by the speciflc terms of the sev- 
eral claims. This yiew is abundantly sustained by the décisions 
in the above-cited cases, to which many others might be added. Duff 
V. Pump Oo., 107 U. S. 636, 2 Sup. Ot. 487, 27 L. Ed. 517; Bragg v. 
Fitch, 121 V. S. 478, 7 Sup. Ct. 978, 30 L. Ed. 1008; Knapp v. Morss, 
150 U. S. 221, 14 Sup. Ct. 81, 37 L. Ed. 1059. 

The conclusion of the circuit court that no infringement of either 
of thèse patents was shown was right, and accordingly the decree 
disniissing the bill of complaint is afflrmed. 



ACME FLEXIBLE CLASP CO. T. CARY MFG. OO. 

(Circuit Court of Appeals, Second Circuit. April 3, 1900.) 

No. 129. 

Patents— Infringbment—Staple Fasteners. 

The Swett patent. No. 314,204, for a staple f astener for wooden vessels, 
discloses invention, and is not void for anticipation or prior use; also, held 
infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the circuit court, Southern dis- 
trict of New York, holding that letters patent 314,204, of March 17, 
1885, to W. 0. Swett, for a staple fastener for wooden vessels, were 
valid, and infringed by défendant, and awarding an injunction and 
accounting. 96 Fed. 344, 99 Fed. 500. 

John P. Bartlett, for appellant. 
Douglas Dyrenforth, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, 'Circuit Judge. The spécification states that: 

"The invention eonsists in a staple, whose pointed shanlis are projections 
from a plate which is made so thin at its middle portion as practlcally to be 
nonelastic, whereby the shanks, which are driven into the wood, will not be 
drawn out by the spring of the métal, and at the same time the thickness of 
the connecting-plate «hall not be such as to interfère when storing or handling 
fastened packages, or the shanks be removed by contact with other articles. 
A, B, 0, D, represent the fastener ready for use. D, D, are the shanks, which 
are made pointed at thelr ends, and of heavy métal at 0, G, where they are 
turned substantially at right angles to the plate. A, B, B. Those portions of 
this plate at B, B, are of thick métal to form sufflcient heads for driving the 
shanks, D, D, into wood. The middle portion, however, from B to A, is 
formed gradually thinner, that It may be easlly bent over the corner of a pack- 
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"In the piannfa,cture of thèse fafjteB^ts I prêter, as the best means now 
knowD, to àiafee the devlces of $. jèçntlnuous wire of thé proper size and 
streiïgttl; atid ciit It in the required! lêiiglJi dlagonally, as the wire is passing 
on' Wdlnary dies for that puqiosé/ -WHen the métal is liot, and by a swage, 
belore the métal is cold, flatten tiie.' central part, A, at the same time bending 
the sbanks, D, D. ♦ * * By thfs piçthpd of construction my invention is 
attained; that Is, a fastener whose çpnriecting plate or bar contains less métal 
in cross section than the shanks at'O, Ô, or métal made so thin that where 
bent it has practically no spring tô'âra^ out the shanks, D. In practice, the 
thick parts, B^ terminate so soon in the thin plate, A, that they wlll be so im- 
bedded in the wood, wbere tbe shp,^k?.aire properly driven, that for ordinary 
packages the fastener will not projeet; from the wood only about the thiekness 
of ordinary sheet tin. * • * I daim that a stàple fastener with any form 
of reduced métal at the middle portion of the bar, A, would be my invention, 
providing the spring of the métal was reduced so as not to draw on the 
shanks, D, D, where applied to a package." 

The single claim of the patent reads: 

"A fastener for securing wooden-package covers, formed of a single pièce 
of métal, with tapered shanks, D, and a thin métal plate, A, which is thick 
enough at its junction with bases, C, of shanks, D, to form heads, B, for driv- 
ing the shanks, D, in the wood, as specifléd." 

Varions patents are cited in défense: Bamey, 155,916, of Oetober 
13, 1874J Oary,- 180,198, otApril ;l, 1876; Winne, 205,226, of June 
25, 1878; Moore, 244,282, of Jnly 12, 1881; Willard, 303,775, of 1884. 
AU of thèse, except Ct.ry, are for fastening wooden covers to wooden 
tubs, barrel^ or boxes. ETidently a practical and efficient fastener 
had been sought for, for 10 years before the issue of the patent în 
suit. Subséquent to such issue the assignées of the patent began 
to manufacture and offer to the public. Their output of the new 
fasteners has increased untilit is is now nearly 60,000,000 a year, 
and for 13 years since the issue of the patent there appears to hâve 
been but one infringer, who desisted promptly when threatened 
with suit. None of the prier patents above cited anticipate. In Bar- 
ney, Cary, Winne, and Willard, the fasteners are made of wire, 
which is not thinned at the place where it is intended to be bent so as 
to reduce the spring of the raetaL The prier patent which cornes 
nearest to the one in suit is Moore, 244,282, of July 12, 1881, for a 
tub-fastener. This device is shown in the following figure: 



-y, a ■ -■ ^-y • cr 




A is a strip of tin or othèr suitable sheet métal, into opposite ends 
of which are inserted héaded nails or tacks, B> B. To prevent the 
tacks froni falling out, the ehds of the strip through which the tacks 
are inserted are doubled in under the strip as shown in the drawing. 
The entire strip is so thin as f o be substantially without spring when 
bent, but, composed as it is of three parts, it lacks rigidity, and the 
folded end portion, containing two lapped-over thicknesses of the 
métal besides the head of the tack or nail, will projeet above the sur- 
face of the wood, because its broad, flat base cannot well be driven 
in, whereas the shanks of complainant's patent can be driven in until 
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the bend itself is sunk so far into the wood that it will not project 
more above the surface to wMcli it is applied than will the central, 
thinned portion of the staple. In view of the iToore patent and of 
the State of the art, the patent in suit is an extremely narrow one; 
but in Tiew of the favor with which it has been received by the 
trade, and the long acquiescence shown, we are not prepared to hold 
that there was no invention in so reorganizing the fastener of the 
prior art as to produce for the flrst time a device which the expert de- 
scribes as a "fastener having two tapered or pointed shanks at the 
ends of an intégral thin Connecting strip, the Connecting strip being 
in such form and so proportioned as to bend readily in use, and with- 
out such elasticity as to tend to draw the shanks from the wood; 
the métal of the fastener, at the points of junction of the Connect- 
ing strip with the shank, being sufflciently heavy to receive the force 
by which the shanks are driven into the wood of a package in use." 

The conclusion above expressed as to invention renders it unneces- 
sary to consider the effect of the rejection by the patent ofSce of the 
other two oi'iginal claims (the one allowed was not amended), which 
did not contain the feature of an intégral structure. 

An attempt has been made to show prior public use in this coun- 
try; the alleged anticipating devices being used to hold together the 
strips of wood constituting a tea chest. A card, marked "Exhibit J" 
containing four samples, has been introduced. Three of thèse, al- 
though crudely made, présent every feature of the patented fastener, 
as enumerated in the above quotation from the testimony of the ex- 
pert. If there were satisfactory évidence in the case to show that 
they had been in public use hère at a sufficiently early date, they 
would defeat the patent. The flrst witness (Hamilton) called by de- 
fendant has been connected with the tea business in New York since 
1885; prior thereto, in Glasgow, London, and Yokohama. He pro- 
duced two samples similar to Exhibit J, which he had taken from tea 
chests in his possession, when he testifled (1898). How long the tea 
chests had been hère, does not appear. He testifled that, ever since 
he had known of China teas, they came in chests f astened together by 
such clamps or staples. His testimony as to public use outside of 
this country, and as to any public use hère subséquent to his going 
into business in New York, is, of course, immaterial. He further 
testifled that he made occasional visits hère in 1874 or 1875, and sub- 
séquent thereto, and his entire testimony upon the point in question 
is comprised in an answer to a single leading question, as follows: 

"Q. 18. Were or were not fasteners such as Exhibit F [the samples he pro- 
duced] In use on tea chests in this country which had come from China at the 
time of your flrst vlsit hère? A. Yes." 

The only other witness on this branch of the case was Mead. He 
had been connected with the tea business in this city for 25 years, 
and produced the samples, Exhibit J, which on September 23, 1898, 
he removed from a tea chest that had been in his possession for over 
17 years. So far as appears, his attention had never been called to 
the fastenings of that particular chest till he removed them. He 
testifled that, although he had been more or less familiar with pack- 



273. ,, ,, i, .lOJ FBPERAI^ REPORTER. , . 

âges, pf, te^, 'k^)^^ not^ ^ring the pgriod-jSince.Iie went into the tea 
bHSJipp^sJ l;^Ii'^well,ac(iùajn^^ '^riti ttie mèthbfl of securing the parts 
o|^ œ^ pa/îSag^s tôgetliçr, Diiring his connection with the business 
ljè,^aà',]^nowrt pf this fastener (samé ^ty^le as Exhibit J), and added, 
"JÛurinfe thé peiriod of wy connectipn, witli the tea business, I hâve 
séen tea.çoopérsusefastèners of someiwhat simijar make in coopering 
teas in this côuntry;" but he failed to gtate at what stage of his con-' 
n'ection with^ the busij^ess he iflrst ppticed thîs^ use of the Chinese 
Staples, or e^én whether it wâs anterior to the application for tlie pat- 
ent. The brief and fragmentary testinlony of thèse two witneses is 
tinpersuasive, especially in view of the circumstance that no one 
whose business made him familiar with the chest, rather than with 
its contents, "was called. The évidence of Mead indicated where the 
best witnesses on this snbject were to be sought for, and their non- 
production would seein to require grèater caution in accepting the 
statements o^ bthers. The infringing device of défendant is almost a 
Chinese copy of the fastener of the patent. It has two tapered, point- 
ed shanks, at the ends of an intégral Connecting strip, which has been 
thinnèd, but not to suçhi an estent as complainant's, and then split 
lo;ugitudinally, The thinning and splitting make it possible to bend 
the Connecting strip readily, without leaving in it such elasticity as 
would tend to draw thé shanks from the wood. The métal of the 
fastener at the points of junction of the conneçting strip with the 
sh'ank are sufflciently heavy to receive the force by which the shanks 
are drïTeii into the wood; and the striicture of the staple admits of its 
being driven into the wood so far that the ends will not project fur- 
tlier tjian the^at and split portion. Infrîngement seems plain. 

Application was made, after décision, for a rehearing, upon what 
^^s alleged tp be ne-^ly-discoyered eyi^ence. The application was 
dénied by the circuit court, on the autïiority of Baker v. Whiting, 1 
Stbry, 218, Fed. Cas. Ko. 786, in which déniai we entirely concur. 
The decree of the circuit court is affirined, with costs. 



CEEEALINE MFG. CO. v. BATES et al. 

(Circuit Court of Appeals, Seventh Circuit. April 16, 1900.) 

' No. 391. 

1. Patents— CoNSTEucTiON—I^ROCBSs Patents. 

The statement of a procéss by a patentée, to be sustainable, must not 
only dearly (Jlstinguish tiie old from tlie new, so that the novelty claimed 
is obvious, but must point ont the neV steps so déflhltely that one wish- 
Ing to use that proces's for the production of the d^sired produçt will hâve 
a clear chart bef ore his eye. 
S. Bame— Food Pepddcts, 

The Gent product and pfocess patent, I^o. 223,8ï7, for improved alimen- 
■ tary products from corn, Is vold for laek of novelty and invention. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The bill flled in the Circuit Court for the District of TUdiana was to restraln 
the appellees from infringing Letters Patent No, 223,847, Issued Jannary 27, 
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1880, to Joseph F. Gent, for Prepared Cereals; the application belng filed 
fieptember 1, 1879. Tlie appellant is the assignée of Joseph P. Gent. 

On the hearing in the Circuit Court the bill was dismissed for want of 
equity, and thereupon the case was brought on appeal to this court. 

The patent as issued is as follows: 

"Be it known that I, Joseph F. Gent, of Oolumbus, in the County of Bar- 
tholomew and State of Indiana, hâve invented certain new and useful Improved 
Alimentary Products from corn. » • * 

"The object of my invention Is to obtain from the cereal known by the 
several names of 'corn,' 'Indian corn,' 'maize,' a new aliineutary product, 
and to manufacture this new product In such a manner that it shall possess 
the quality of keeping in any climate. 

"To thèse ends the first part of my invention consists of the new product 
composed of dry flakes made from clipped a:nd purified liernels of corn. 

"The second part of my invention consists of a compound processs the flrst 
step of which consists of the séparation of the hulls and impurities from the 
kernels of corn by subjecting the corn to a dry clipping and cracking opéra- 
tion, and by separating the hulls and impurities from the heavier coarser 
portions by sifting and winnowlng, or either of thèse opérations, to obtain 
a purified granuiar product 

"The second step of the process consists in the steamlng of the granuiar 
product for the purposes of softening and toughening the granules [without 
cooking the same]. 

"The third step of the process consists of warm-rolling the soft and tough 
and wet granules for the purposes of roUing or pressing the granules into flakes 
and of drying and hardening the particles. 

"In order that my invention may be clearly understood, I will proeeed 
to describe the process which I hâve successfully practiced for the production 
of the new product from corn. 

"The winnowed kernels of corn may be passed through a suitable mill to 
crack and hull them, and the cracked grits sifted or bolted to separate the 
hulls as effectually as practicable; or such kernels of corn may be passed 
through a cracking, hulling and separating mill of any known kind, to hull, 
clip, and crack the kernels, as well as to separate the hulls and clipped por- 
tions from the granuiar cracked portions, at one opération. 

"The purified granuiar material is then subjected to a steamlng action in 
any suitable vessel, the steamlng being continued long enough to elïect a 
softening and toughening of the granules, 

"The damp material (which may first be drained and otherwise treated 
to free it from the greater part of the eondensed water) is then pressed and 
drîed, so that the particles shall assume the form and quality of dry hard 
flakes. This drying and pressing I hâve effected successfully by passing the 
damp material through between warm roUers; [but many other meaas for 
accomplishing this step of my compound process will readily suggest them- 
selves, to any one skilled in the art]. 

"I am aware that corn has heretofore been hulled and granulated and 
steamed, and therefore clalm neither of those processes; nor do I claim, 
broadly, a process consisting of the hulling and granulating and subséquent 
steamlng of corn. I claim this compound process only when combined with 
the step of pressing and drying, as hereinbefore set forth, by which step 
my process is distinguished from any heretofore known process for the treat- 
ment of corn, and the conséquence of the practicing of which step In my 
new process is the production of the new article herein described. 

"What I cialm as my invention, and désire' to secure by Letters Patent, is: 

"1. As a new article of manufacture, the herein-described alimentary pro- 
duct from corn, which consists of hulled, dry, hard, uncooked flakes made 
from the kernels. 

"2. The process substantially as herein set forth, of making dry hard flakes 
from hulled kernels of corn for the production of a new alimentary product, 
which process consists of the following steps, viz.: first, crushing the corn in 
the dry state and separating the hulls therefrom; second, steamlng the gra.n- 
ular material to soften and toughen the particles [without cooking the same]; 
thlrd, pressing and drying the particles tct reduce them to dry hard flakes." 

101 F.— 18 
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ïn tbe origInaJ spec:''lcàtibn the worfls "wlthout cooking the same," aow" 
appearing in the pateut (^)élrig prlnted In brackets in tbe foregdlng), werc 
onutted; also the sentence, "but many bther tneans for accomiilishiûg thls 
step of my compound process will readlly suggest themselves to any one 
skjùed in the art." 

ïhere was also inserted In the application, on suggestion o£ the Patent 
Office, the paragraph, now immediately appearing before the preamble, as 
follows: "I aqi aware that corn has heretofore been huUed and granulated 
and steained, and thereforè clàim nelther of those processes; nor do I claim, 
broadly, a process consistlng, of the hulUhg and granulating and subséquent 
steaming of corn'. I clalm this compound process only when combined with 
the step of pressing and drying, as hereinbefore set forth, by wHich step my 
process is distlnguished f roln any heretofore known process for the treatment 
of corn, and the conséquence of the practlèlhg of which step in my new pro- 
cess Is the production of the ûew article hereln descrlbed." 

This anaendment was made after the rejectlon of the original application, 
on accbimt of the process and product lacking novelty in vIeW of American 
patent, No. 136,305, dated February 25, 1873, to Lewis S. Chiehester, and No. 
174,346, dated March 7, 1876, to Henry H. Beach. The last paragraph re- 
ferred to abpve was inserte<J because the originsil application failed to set 
forth, as per.rule (14,) a st^tement of what is old, and the new thlng to be 
distlnguished therefrom, aM the object to be accompllshed by the Improve- 
ment set forth; attention by, the examiner having been called to the fact that 
the steaming and rolllng of cereals was old; that the grlnding, cooking, huU- 
Ing, and steaming was old; that the hulling, cruslilng, cooking and dessicating 
was old; and that crushing and flattenlng, in connection with softenlng by 
cooking, was old. 

Letters Patent Nô. 215,313, issued May 13, 1879, to Henry H. Beach for 
improvement in préparation of peas contains the followlng paragraph: "My 
invention has for its object to obtaln pease in a condition In which they will 
be better fltted for the after processes to which they may be subjected with 
a View to their préparation as food or driulî- 

"To accomplish the object f,,have in vlew I cook them by molst beat In the 
manner Indleated in my LettefS Patent No. 172,863, dated February 1, 1876 — 
that is to say, I submlt them to the action of hot vapor in a sultable vessel 
or vat untll they are properiy cooked. Inasn;uch as this step is fully de- 
scrlbed in my Letters Patent above named, It need not be further described 
hère. Instead, however, of then subjecting the pease to a crushing, dlslnte- 
grating, or grlnding operatioil, which was the opération to which I sub- 
jected grain under said Letters Patent, I take the pease while they are stlU 
molst and pass them between heàvy compresSing-roUers, where they are flat- 
tened, though preservlng their Indivlduality, without belng broken up or 
comminuted, but having their shape changed' from the glbbular to that of a 
flatdlsk." 

Oanadian Patent, No. 9341,, Ifjsued to Peter Haulenbepk, contains the fol- 
lowlng clause: "The pea^ or beans are removéd from this vessel after about 
twenty minutes cooking, and subjected to pressure by sultable means. I 
prêter to pass them between plain rollers placed at about an elghth of aa 
Inch apart, thèse flatten the pças or bèans without crushing or grlnding them; 
they are allowed to dry and are in a hard and uniform condition that renders 
them better adapted to withstand atmospheric Influences than when simply 
cooked or in a crushed, ground, or disintegrated condition." 

Many other patents were iii i évidence, the purpose of which was to treat 
grain, by hulling, granulating, and steaming it, to some extent as is dalmed 
la appellanfs patent. 

Relative to the introduction Into thls country of roller miUs, the followlng 
stipulation was entered into; "Défendants proposing to introduce further 
évidence to show the, extensiye introduction of roller mills in this country as 
a snbstltute for millstones during the years 1876, 1877, and the years immedi- 
ately followlng, it is stlpulated that it may be taken as admitted hegrein that 
three comi)etent witnesses called by the défendants, having Personal knowledge 
thereof, wquld hâve testlfled that roller mills composed of pairs of smooth 
rolls, drlven at uniform epeed, held lu close contact with each other and crush- 
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Ing wheat or mlddlings between their opposing surfaces, were put into prao- 
tical, commercial, public use in various flour miUs in this country as early 
as 1876, and more extensively in 1877 and 1878, and that such roUer mills, 
together witli others drlven at difïerential speed and In some instances hav- 
ing corrugated surfaces, hâve, since 1878, generally superseded millstones 
in cereal milling where carried on upon an extensive scale; that tbeir use in 
1876 and 1877 was largely for the purpose of erushing mlddlings; that the 
smooth roller mills thus used bave from 1876 to the présent date been gen- 
erally operated at sufHcient speed to beat tbeir surfaces so tbat tbey would 
feel bot to the hand, and tbat tbey bave tbrougbout this period been usually 
so adjustable as to vary tbe degree of pressure of one roU upon tbe other, 
or the closeness of adjustment or grinding distance, at the wlU of the operator; 
this stipulation to bave the same efCect as if thèse facts were proved by com- 
pétent wltnesses actually called and swom." 

In tbe "American Miller," publisbed at Chicago, September 18, 1876, occur 
tbe foUowing sentences: "The great advantage the roUers bave over the 
stones for tbe réduction of semolina and mlddlings lies in the squeezlng action 
of the former against the tearing action of the latter, and therefrom it re- 
sults tbat semolina, mlddlings and sharps, not entirely purifled. wiU give a far 
superior flour wben ground tbrougb roUers, because the small branny par- 
ticles mlxed into tbem are only flattened, and not ground to powder, whieb 
would decidedly occur wben ground by stones. But tbe advantages of the 
roUers are stiU greater — tbeir squeezing action gives a perfectly cool meal, 
and the flour gained by it is stronger, as the baker testifies." 

It appeared in évidence that, prier to tbe Gent application for a patent, 
crushed wheat was manufactured in the Atlantic Flour Mills of Brooklyn after 
something like tbe foUowing metbod: The wheat having been scoured, so that 
tbe woody buU was removed, was moistened, either by tbe introduction of a 
fine jet of steam, or by water turned from a tank upon a stream of wheat 
moving through a conveyer, and thereupon tbe softened berries were passed 
tbrougb two rollers, coming out crushed and flattened, but each berry maln- 
taining its individuality, being in its pressed state about as large as a flnger 
nail, and perhaps a little tbicker. The product thus manufactured was called 
"Orusbed Wbite Wheat," and was sold in quantifies as large as seven 
tbousand boxes per montb. A pamphlet advertising this product contalned 
tbe foUowing: "Crushed Whitb Whbat, the most perfect préparation of 
entire wheat product tbat bas yet been produced. By our procesa the grain 
is thoroughly softened in every part. The hard crust containing the gluten or 
nitrogenous éléments is put into proper condition to cook quickly and uniformly 
with the soft and crumbly portion of the center, being the carbonaeeous por- 
tion. The wheat tbat we use is of tbe eboicest raised in tbe best wbeat- 
growing section of the United States. It is first thoroughly cleaned and 
purifled from ail extraneous admixture, by the most complète and severe 
mechanical contrivances, and prepared in such a manner that ail the éléments of 
the grain are p-reserved. The iron or silex are preserved in the outer or true 
bran; In this portion of the berry also lies the greatest amount of waste, 
which is a natural stimulant, and greatly assists nature in keeping the boweli 
and digestive organs in proper and healtbful action. Our Crushed Whit» 
Wheat will be found particularly désirable during warm weather, and In 
warm climates, being tbe most nourishlng and the least heating of any other 
single article of food." 

It was found that In the process of rolling the wheat the rollers woiild 
become warm, even to tbe degree of becoming overheated, and overheatlm 
was, of course, guarded against; but a proper degree of warmtb was looked 
upon as bénéficiai, as it assisted in preserving the integrity of eacb berry. 

It appears in évidence, also, that hulled roUed wheat was manufactuPed 
at tbe Golden Gâte Mills of San Francisco prior to 1879. Josiab H. Lockft, 
who had charge of tbe Golden Gâte Mills for twenty-seven years, testified, 
in substance, respecting thèse opérations as follows: After the wheat had 
been hulled and steamed, it was passed through porcelain roUs, set so cio** 
together that a sbeet of paper would scarcely pass through; tbe berrie» 
thus pressed came out in flakes about as big as a thumb nail, or a flve cent 
pièce, or smaller, according to the size of the grain; the purpos« was to roU 
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thein, so they would not' fall apart, butwouM retaln à soft flaky shape; the 
porcelaiH rolls h&à eome from Hungary; the roUed wheat thus produeed waa 
put up ia five pound packages, and sold. upôù the market. 

It àppears that thèse rolls were introdueed Into the Golden Gâte Mills about 
the time roUer milling In gênerai was being adopted by the millers of thls 
country. 

It also appears In évidence that prlor to complalnant's application the Em- 
pire Mills of Akron, Ohio, manufactured crushed barley, the process being 
substantially as follows: The hull and bran t/rere first removed by a pearling 
machine. It then went to a deaning machine; then to a heating machine, 
and then to the rolls. Thèse rolls were of iron and steelwith smooth sur- 
faces driven at the same speed, and, moving In the samé direction at the 
point of contact, were set about as far apart as the thickness of blot- 
ting paper. The barley was hot and molst when it went between the rolls, 
coming oùt In a flattened shape, and hanging together. 

Certain exhiMts were introdueed in évidence which were said to be fair 
sarnples of the barley flakes produeed by thls process. Thèse exhibits show 
a thin hard flake somewhat broken. The witnesses testified that the rolls 
used in thls process became hot when in opération, ànd that a beat of about 
one hundred aad flfty degrees Fahrenheit was consldered the most advanta- 
geous one for the work In hand. Large quantifies of thls crushed barley were 
sold upon the market. i . . 

Other Instances of the manufacture of wheat and oats by being molstened 
and steamed and then run tirough roUers, produclng a flaky product, appear 
in the record. ; 
■ In the brief of counsel referring to the crushed products of the prier art it 
is stated: "The art of making crushed wheat, and probably crushed oata 
and crushed barley, it is shown, has been practiced for a great number of 
years. Usually there has beien no decortieation, but there is proof in the case 
that pearled. barley, by which is meant barley which has been decorticated, 
has been flattened by means of rolls. 

• "The treatment of the pearled barley îs -more nearly analogous to the 
process of the patent in suit than the customary treatment of wheat, oats 
and barley from which the husk or cutlcle was not removed. If the process 
availed of in connection with the pearled barley is not an anticipation of the 
patent In suit, ail the other processes of treating 'crushed' cereals are mani- 
festly immaterial. 

"The process availed of in connection With the pearled barley consists of 
three steps: (1) the séparation of huUs and Impurities from the kernels 
to obtain a purifled granular product, (2) the heating of the purlfied berries 
by means of dry beat and (3> flattening the berries by means of ro 11ers. 

"That thls process resembles the process of the patent Is obvions. But there 
is as little doubt that it is essentially and distlnctly différent from the process 
of the patent in particulars which may be readily explained. * • * 

"The crushed barley process contemplâtes the treatment of the whole berry. 
The purpo'Se is not to réarrangé the partieles of starch so as to expose them. 
The process in ail its parts contemplâtes the préservation of the individuality 
of each berry or kernel. i 

"The flrst step of the process of the patent Involves 'Subjecting the corn 
to a dry clipping and cracking opération' (417,418). In the making of 'crushed 
cereals' the préservation of the individuality of the berry or kernel precludes 
the possibillty of the production of the flake of the patent The partieles of 
starch can only be reaiTanged by lamination to form a flake by breaking the 
berry into a number of pièces. The crushed barley process, theref ore, Imposes 
at the outset conditions which prevent the formation of the flake. 

"The second step In the crushed barley process consists In heating the 
berries. » » * During the whole perlod of the art the évidence is that the 
hetit was Invarlably dry, the 'heaters' being always so constructed as to pre- 
vent the possibillty of the steam coming in contact with the berry. * * • 
■"The thlrd step of the crushed barley process was the rolling of the hot 
berries to give them a flattened shape. The évidence is that the rolls were 
usually heated, but the berry was not flattened and could not be flattened, 
by reason of its size, to form the flake of the patent in suit 
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"The resuit of the process was a product differing both chemically and me- 
chanically from that of the patent In suit and intended for and adapted to 
distinctly différent uses." 

Expert Brevoort, called for the appellant, compressed the purposes of the 
patent nnder discussion into the foUowing statement: 

"I understand from the patent that the first step of the process, whlch is 
to result in the production of dry, hard flalies, consists in the séparation of 
the hulls and impurities from the liernels of corn by subjecting the corn to a 
dry clipping and cracijing opération, and by separating the hulls and impuri- 
ties from the heavler, coarser portions by sifting and winnowing, or either of 
thèse opérations, for the purpose of obtaining a purified granular product. In 
other words, I understand that the flrst step of the process consists in the 
production of 'corn grits.' 

"The second step of the process consists of steaming the granular product 
thus produced, for the purpose of both softening and at the same time tough- 
ening the grits or granules without cooking the same, that is, without, as I 
understand it, brealiing up or dlsintegrating the individual starch cells, whlch 
are a large portion of the product. 

"The third step of the process consists of warm-rolUng the soft, tough and 
wet granules for the purpose of rolling or pressing the granules into flalies, 
and of drying and hardening the particles. The spécification proceeds, after 
stating thèse steps, to describe at greater length the three steps flrst set forth 
as constituting the process of the second claim. 

"I understand from the description that the granular product, after It «p 
cracked and purifled, is to be subjected to a steaming opération, which is only 
to be continued long enougb to efCect a softening and toughening of the 
granules, and that the softened and toughened granules are then to be passed, 
after being freed from any water of condensation, through warm rollers 
which will press the softened material into the form of flakes, and from which 
rollers thèse flakes will be delivered as hard, dry flakes. 

"As to the drj'ing, I understand that the flakes are to be delivered from 
the roll in such a condition of dryness that they may be handled without In- 
jury to their condition as flakes — that is, they are to be delivered from the 
rolls in a dry condition, as distinguished from a wet condition; and I also 
understand that the drying opération, which is conducted by the rolls, is not 
to be one which cooks the product In the sensé that it completely or materially 
breaks up the starch granules of which the material is so largely eomposed.'' 

The Chemical ingrédient of the product and process claimed is set forth in 
this paragraph from the brief of appellant's eounsel: "Just what takes place 
when the process of the patent is practlced Is obviously immaterial as affect- 
ing the claim for the resuit. We know to a certainty that this product which 
is the subject of the flrst claim is unique by beason or the fact that it 
IS A DEXTRiNE PEODUOT, aud we are equally certain that to do the things pointed 
out in the spécification is to produce the product." ' 

On the question of infringement of the process claim the testimony for the 
appellees may in substance be stated in the language of the opinion of the 
Circuit Court: "The défendants sprinkle their granules o( corn with water 
at the température of from 80° to 120° Fahrenheit, and carry them through a 
System of eonveyers to a bin, from which in about three hours they are el- 
evated and passed between rolls having only such beat as is produced by the 
friction of the rolls." 77 Fed. 975. 

There was muoh contradiction of this testimony offered by the appellant, 
so that eounsel for the appellant are justifled in saying: "The évidence con- 
cerning the infringement of the process claimed is voluminous and contra- 
dictory; either complainant's -witnesses or defendant's wltnesses were guilty 
of perjury." 

The product produced by the appellees, as shown by the exhibits, is much 
the same as the products produced by the appellant, as shown in its exhibits. 
It is argued by eounsel for the appellant from this fact (1) that the appellees 
made use of the same moisture, beat, and pressure that the patent describes; 
and (2) that the product of appellees contains soluble starch and dextrine, 
and is necessarily an infringement of the first claim of the Gent patent. 



278 101 FBDEEAL REPORTER. 

Eowland C5ox^ for appellant. 

R. H. Parkinson and Charles Martitidale, for appellees. 

Before WOODS, JEîOvINS, and GEOSSCUP, Circuit Judges. 

GEOSSCUP, circuit Judge, after the foregoing statement of the 
facts, delivered the opinion of the court. 

The most that can be said for the first claim of the Gent patent 
is that the hard, dry flake containing soluble starch and dextrine 
is a new article of manufacture or commerce. Before determining 
whether, as sijch, it is patentable, it is well to look into the second, 
or process claim of the Gent patent, and détermine in what respects 
the process is new, and whether, as a process, it is patentable. 

It is not our purpose to review, in extenso, the previous art; it is 
sufScient to point out in what respecta the Gent process has been 
anticipated in the prier art. It is shown beyond question that a 
process that clips and hulls cereals, such as barley, wheat and oats, 
and then compresses the purified residue through rollers warmed 
by friction, so that there issues a perf ectiy cool meal, not ground 
tô powder, but flattened, was used in roller mills previous to the 
Gent patent. The différence between this process and the process 
desçribed in the Gent patent is two-fold: First, in the prier art the 
clipped and huUed cereals were barléy and wheat; in the Gent process 
it is corn; and secondly, in the prier art, the cereal, after clipping and 
hulling, had not been moistened by steam before going through the 
rollers, so as to hold the particîes together after passage through 
the rollers— a distinguishirig feature of the Gent process. 

It is also undeniable that prier to the Gent patent there were, in 
the spécial manufacture of cereal food products, a moistening and 
steaming prier to the passing of the crushed cereal through rollers. 
The cereals used in thèse manufactures were wheat, barley and 
oats, which, having been hulled so that the outer or woody shell 
was removed, and then moistened and steamed and thus softened, 
were passed through warm compressing rollers. The resuit of this 
prooess was a flake, preserving in its integrity the berry of the grain. 
Had the berry been previously clipped, the inner coating, as such, 
would hâve disappeared, and the kernel, properly moistened and 
toughened, would hâve doubtless taken on the form of a hard, dry 
flake. The différence between this product and the Gent product 
résides in the fact that in this product the integrity of the berry is, 
for the reasons named, preserved, while in the Gent product it is not; 
the cause of this différence being found in the clipping of the Gent 
process, whereby the inner sheath is broken up. 

In the gênerai manufacture of wheat flour prier to the Gent patent, 
the rollers were heated by friction. It is manifest that if the manu- 
facturers of flour had clipped the berriôs of corn as they did the ber- 
ries of wheat, and before pàssing the grits thus resulting through the 
rollers, had subjected them to a sufflcient degree of steaming and 
moistening, the flour would hâve issued from the rollers (the rollers 
being suflQciently warmed) in the form of hard, dry flakes. The essen- 
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tial différence, therefore, between such gênerai flour manufacture 
and the Gent patent is, that Gent, to some degree of heat, steamed 
and moistened the grits, and to some degree of heat, also, warmed the 
rollers, — a feature of manufacture net specially looked after by the 
gênerai flour manufacturera. 

It i8 also manifest that if the spécial manufacturera of food prod- 
ucts from wheat, oats and barley, prior to the Gent patent had 
clipped the berries of the cereal, the product issuing from the warm 
rollers would hâve been a hard, dry flake, such as the Gent product. 
Whatever advance, therefore, Gent made over thèse spécial manu- 
factures résides in the fact that the cereal hulled — an old step — , and 
softened and toughened — an old step — , has, before compression by 
the rollers, been likewise clipped — a step also old in gênerai flour 
manufacture. At most, therefore, ail that Gent has done to modify 
the previous gênerai process of flour manufacture was to introduce 
the moistening and toughening, and, to some degree, warm roUing; 
ail he has done to modify the previous spécial processes of manu- 
facturing cereal foods was to clip the berry — a step that had been 
used in the gênerai manufacture of flour. 

It is doubtful indeed if Gent is entitled to crédit for thèse modi- 
fications; but for the purposes of this décision they may be con- 
ceded. Do any of thèse modifications make his process patentable? 
First, then, in respect to the clipping: In the flrst application to the 
Patent Office the ârst step of the process was described as consisting 
of the séparation of the hulls and impurities from the kernels of corn, 
by subjecting the corn to a dry clipping and cracking opération; the 
second step as consisting in the steaming of the grauular particles 
for the purposes of softening and toughening; and the third step as 
the warm rolling of thèse soft, tough, and wet granules for the pur- 
poses of pressing them into flakes. The application, thus stated, 
was rejected, for the reason that ail thèse steps appeared in the former 
art; and in this rejection Gent acquiesced, by amending, so that the 
second step consisted of softening and toughening the granules with- 
ou,t cooJcing the same. This is a concession that a process, other- 
wise like his, including the clipping and hulling, but in which. the 
toughening is accompanied or brought about by cooking, would amount 
to no infringement upon his claim. In other words, the prior art 
is admitted by Gent to hâve included every step of his process, ex- 
cept as it is modifled by the absence of cooking. There is, therefore, 
by his own concession, no novelty in the mère fact that the grain is 
clipped, though such process includes the softening and toughening 
necessary to produce a flake product. 

Is there any moistening or steaming in the Gent process différent 
from that in the manufacture of prior food products? If so, it is not 
pointed out in the description of the patent^ unless the différence ré- 
sides in an absence of cooking. But there is no serions claim any- 
where in this case that the absence of cooking is a chemical or me- 
chanical cause that brings about the hard, dry flake. It is conceded 
that the grit, either in the steaming or warm rolling, must be sub- 
jected to a heat in excess of one hundred and thirty-five degrees 
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Fahrenheit, in «arâer to develop; dextrine, and cheînicaLauthorities 
place the necegsary heat at two hundred and eighty-four degrees 
Fahrenheit and upwards. Tt is nowhere claimed by appellant that 
a heat of less than two hundred and eighty-four degrees Fahrenheit 
will produce the dextrine found in the flakes. The appellant points 
to no place in the process where this heat is applied, and can, upon the 
state of the prior art, point to no step in the process distinctively dif- 
férent from the moistening and steaming, or the warm roUing that 
characterized the manufacture of previous cereal f oods. Indeed, coun- 
sel for the appellant nowhere point out in the Gent process the 
elBcient cause producing the hard, dry flake. They are contented 
with the insistence that because the hard, dry flake, in fact, contains 
soluble starch and dextrine, there is in hiding somèwhere in the pro- 
cess the cause of such a resuit. We are asked to pronounce this pro- 
cess patentable, not because we can see wherein the novelty résides, or 
that the efficaciousness of the process is due to such novelty, but be- 
cause the product is, in some respects, différent from anything going 
before, 

The statement of a process upon the part of a patentée, to be sus- 
tainable, must not only clearly distinguish the old from the new, so 
that the novelty claimed is obvious, but must point out the new 
steps 80 deflnitely, that one wishing to use that process for the pro- 
duction of the desired product, will hâve a clear chart before his eye. 
In this essential the Gent process utterly fails. An inspection of the 
description discloses its progressive steps — ^hulling and clipping; 
steaming and moistening; compression through warm rollers — but 
as we hâve shown, none of thèse are new. What degree of steam- 
ing or moistening is not made apparent; what should be the warmth 
of the rollers does not appear. The user would be obliged, with this 
chart before him, to experiment, just as Gent doubtless experimented, 
before he obtained a hard, dry flake. The patent would be no guide; 
it would not even f acilitate the production of the hard, dry flake. 
It leaves the world, as would-be manufacturers, just where it found 
Gent — with valuable gênerai information on the subject, but with 
no definite formula. As a process patent, therefore, the Gent claim 
fails. 

Is the hard, dry flake a new article of manufacture within the 
meaning of the patent law? New articles of manufacture must not 
be confounded with a new article of commerce. The latter may be 
novel and hîghly usef ul, even to the displacement in commerce of its 
predecessors, but is not, on that acconnt, patentable. Powdered sugar 
succeeded to loaf sugar; ground coffee to coffee in the berry, and as 
articles of commerce largely supplanted sugar and coffee in their 
previous forms, but no one claims that, within the meaning of the 
patent law, such change, though new and useful, constituted a new 
article of manufacture. 

Steel, on thè other hand, when flrst made, as the resuit of the 
combination of carbon and iron, was an essentially new manufacture. 
It introduced' a practically new métal into the uses of mankind. It 
differed so essentially from its ingrédients in their former state, 
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that the change was not a mère modification, but was a création. 
No one would classify steel with iron; it is a distinct species. 

Is this true o£ the hard, dry flake of the Gent patent? The whole 
emiîiîaeis of appellant's contention is placed upon the fact that, un- 
like flour, the flake is not laminated, but through the présence of 
soluble starch and dextrine the granules cohere, and a flake results. 
The development of dextrine is urged as the efflcacious novelty giv- 
ing to this product its merit. But dextrine is inhérent in every ce- 
real containing starch which has been subjected to a certain degree 
of heating. It is f ound in breads that hâve been twice baked in a high 
degree of beat; it is the well known resuit of beat applied to soluble 
starch; it is doubtless présent in the wheat and barley flake of pre- 
vious cereal foods. 

The Gent product may be brighter in color, more désirable in 
commerce, and more useful, than its predecessors, but is composed 
of no ingrédients previously unknown, and is the resuit of no essen- 
tially new combination of old ingrédients; nor is it, so far as we 
can see, the resuit of any new mechanical or chemical process. At 
most, it is an advance only upon the old art in the direction of per- 
fection — a step merely in the mechanical évolution of cereal foods and 
gênerai flour making. 

There is no clear line of démarcation between what may be called 
new articles of commerce, not patentable though useful, and new 
articles of manufacture patentable as such. Each instance brought 
to the attention of the court must be determined more or less upon 
the situation peculiar to itself. We think it sufficient to say that 
no resuit of a machine or process is patentable independently, where 
it is apparent that such resuit is a degree only in advance, in the 
évolution of an art that is as wide as is the manufacture of cereal 
foods and flour. The Gent patent is, in our judgment, in no just 
sensé, a new product ; but only a modification or advance upon prod- 
ucts already as widely known as the civilized breakfast table. Pat- 
ents can not rightly be made to cover every change in the better- 
ment of material conditions. The growth of the art of cereal foods, 
unless something distiTictively new in specie is contributed, is the 
growth of common public thought, and, therefore, independently of 
the process (which may be protected) belongs to the public. 

But, while this hard, dry flake is doubtless the output of appellant's 
mills, we are not at ail satisfled that it is the resuit of the Gent 
process. It is manifest that starch will not be quickly converted 
into dextrine, except under a température of from two hundred and 
eighty-four degrees to three hundred and twenty degrees Fah- 
renheit. In what part of the patent is this provided? Not in the 
warm rolling, for no degree of température is there mentioned; not 
in the steaming and moistening, for that expressly must not proceed 
as far as cooking. We can put our flnger on nothing in the patent 
directions that is responsible for the évolution of dextrine. Dextrine 
is doubtless présent in the flake, but has it not been developed by 
cooking? If so, the process actually employed is différent from the 
process pointed ont in the patent; so différent, that, as described in 
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the fret 0ent application, it wâs rejected, on account 6f the prior 
art. We ar» not satisfled that the appellant, in practice, is not fol- 
lowing the directions of the first Gent application, while in theory, f or 
the pnrposes of thèse suits, relies upon the amendment. This doubt 
exempts the défendant, both in the process employed, and tke resuit 
produced, from a judgment of infringement. 
The decree of the Circuit Court will be affirmed. 
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PÈESS CO.» 

(Circuit Court of Appeals, Slxth Circuit Mardi 15, 1900.) 

No. 616 

1. Patents— Invention. 

The mère bringjng together of éléments selected from old machines, to 
perform the same functions whlch they severally performed in the ma- 
chines from which they were taUen, and produclng the same resuit, is 
not iiïTentlon. 

5. Same— Construction ot' Ci-aims. 

A patentée cannot broaden the clalms of hls patent to eover ground he 
ylelded to meet objections of the patent office, and whlch was one of 
the terms on which he obtained the grant. 

8. Same— Infrinokment— Pbintino Machines. 

ïhe Kidder patent, No. 291,521, for a printing machine, cannot be con- 
strued âS émbodying a pioneer invention; and his double-cylinder con- 
structwn, In which the two type-beds were shown in a vertical position, 
and fadng each other, cannot be held to cover a press havlng the type- 
beds horizontal, one above the other, and both facing upward. as der 
scribed In the Cox patent, No. 478>503. 

4 Samb. 

The Stonemetz patent, No. 376,053, for a web printing machine, de- 
scribes a machine which is in no sensé a primary invention. In view of 
the prier art, but at most a bringlng together of old éléments, with a 
Blight variation in respect to some of them, in which variation rests what- 
ever of novelty there is in the Invention; and, as so limited, the patent 
Is not Infrlnged by a prëss made in accordance with the Cox patent, No. 
478,508. 

6. Afpeal— Taxation oï" Costb. 

In OTder to lay the foundatlon for the revlew by the circuit court of 
appeals of an order of the circuit court afflrming on appeal a taxation 
of costs by the clerk (If an appeal from such an order wlll lie), the spé- 
cifie Items to which objection is made in the taxation by the clerk should 
be distlnctly pointed ont, and the reasons for the objections stated and 
filed, BO as to be shown by the record. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

In Equily. The blll in tliis case was flled by the Campbell Prlnting-Press & 
Mannfacturlng Company, a corporation organlzed under the laws of the state 
of New York, to restraln the alleged infringement of certain letters patent by 
the Duplex Prlnting-Press Company, a Michigan corporation, and to recover 
profits and damages for past Infringement. The patents on which the suit is 
founded are two, one of which is No. 2dl,521, and was granted to the KlJder 
Prees Manufacturlug Company, as the assignée of Wellington P. Kidder,, on 

1 Rehearing denied. 
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January 8, 1884. The other Is No. 376,053, and was granted to the Stonemetz 
Prlnters' Machinery Company, as assignée of .Tohn H. Stonemetz, on .Tanuary 
23, 1888. The first of thèse patents was assigned to the complainant May 31, 
1892, and the second was assigned to it June 25, 1892. Both of thèse patents 
were for improvemeuts in printing presses. Tlie answer dénies that Kidder 
was the original inventor of the improvements patented to his assignées, and 
allèges anticipation by varions prior patents granted in this country and in Eng- 
land, France, and Germany, enumerated in the answer, and by a number of 
prior uses in this country, which are specifled, and dénies infringement. The 
answer also dénies that Stonemetz was the first inventor of the alleged improve- 
ments described in the second of the above patents, and allèges that he was 
anticipated by varions prior United States, Euglish, French, and Gerinan pat- 
ents, which are set ont, and by several prior uses in this counti-y, the particiv 
lars of which are stated. ïhe infringement of this patent is also denied. Kid- 
der flled his application Oetober 30, 1882. He had already taken ont a patent 
(No. 224,440, dated February 10, 1880) for improvenients in printing presses. 
In his application of October 30, 1882, Kidder describes his invention in two 
aspects,. — one, when it is used with two "forms" in a perfecting press, and the 
second when only one "form" is used. His devices will be best understood 
by setting out that part of his spécification in which he embodies the mean.s 
with something of the metliod of opération, and by sliowing the first sheet 
of his drawings for illustration. He says: "The paper. H, is fed from a roU 
(not shown in the drawings), an(i is slacked olî from this roll, as described 
Jn my patent No. 224,400, dated February 10, 1880. It passes between clamps, 
h, bi, attached to the frame of the machine, the moving member, hi, of which 
is actuîited by the cam, h^, and thence over shaft, h^, partially around Impres- 
sion-cylinder, D, thence partially around impression-cylinder, Di, and thence 
over shafts, hs, and h», aud between the feed-roils, h' and h». The shaft, hs, 
is mounted upon the can-iage, F. On the impression or forward stroke of 
l'ylinder, D, the paper is first nipped between cylinder, D, and the form at the 
liue marked 1 in the diagrams, Figs. 1 and 2, and that part of the paper between 
1 and 2 recelves the impression from form, B, so that at the end of the im- 
pression the paper near the Une marked 2 is nipped between the form, B, and 
cylinder, D. Now, ail that part of the paper from 1 to 2 would remain iîat upon 
and sticking to form, B, at the end of the impression, were it not for the shaft, 
h3, and the clamps, h, hi; but, as the paper is held by the clamps, it rendors 
over shaft, hs, as that shaft rises, and is therefore stripped ofC the form with 
the least possible resist.ance from the stick of the inlv, and at the end of the 
impression-stroke the paper between the line held by clamps, h, hi, and the 
Une, 2, is as shown in Fig. 2. The paper from 2 to 3 reçoives the impression 
from form, Bi, and is stripped ofE from form, Bi, by the motion of cylinder, 
D, over form, B. Fig. 1 is a diagram showing clearly the position of the paper 
at the beglnning of the stroke to make the impression, when two forms are 
used, — that is, When my pres.s is a perfecting press; and Fig. 2 is a like dia- 
gram, but showing the position of the paper after the impression has been 
taken. It will be clear from thèse diagrams that the function of shaft, h», is 
to prevent the paper from bagging between it and the line where the paper 
is nipped between cylinder. D, and form, B, and that this function is performed 
for cylinder, Di, by tUe cylinder, D. Cylinder, Di, also performs an important 
duty in aid of cylinder, D; that is, it keeps the paper between 1 and 2 away 
from the form until the moment before it is nipped between the form and the 
impression-cylinder. This duty is perfonned for cylinder, Di, by the shaft, 
lis. To prevent undue strain upon the paper lying between the line marked 2, 
where it is nipped by the cylinder, Di, and form, Bi, and the line where it is 
nipped by the feed-rolls, h^, lis, the swinging shaft, ho, is swung inward grad- 
ually, thereby slacking the paper as required to relieve it from strain; or 
shaft, h5, may be mounted in the frame of the machine, and a shaft, hio, be 
mounted on carriage, F, as shown in Fig. 5; the shaft, hio, theu performing 
the same office for the paper between 2 and 3 that cylinder, Di, performs for 
the paper between 1 and 2. In the diagrams, Figs. 3 and 4, 1 bave illustrated 
this, the main feature of my invention, where only one form is used, instead 
of two forms, as in my perfecting press. In thèse diagrams the shaft, hs, is 
a roll, which is pressed against the cylinder, D, during the impression, and 
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consequently performs the functions, wWeh in the other diagrams are performed 
by the clamps, h, hi, and the shaft, hs; for, as the surface speed of hs Is just 
equal ta that of the cyliuder, D, the paper Is clamped, and also guided substan- 
tially as beforè. The shaft, hio, performs the same function in thèse dia- 
grams, Figs. 8 and 4, for cylinder, D, as cylinder, Di, does in tlie other dia- 
grams for cylinder, D; for cylinder, Di, may be regarded as omltted from 
thèse diagrams, or, what is the same tbing, the form, Bi, may be regarded as 
omltted, and therefore cylinder, Di, ceases to be an Impression-cyliader, and 
its only function is to keep the paper between 1 and 2 away from form, B, 
until the moment cylinder, D, is ready to force It against form, B." 



h'h» 




The Inking-rollers are not shown; they belng of a common form, and used 
in an ordinary way. In using thls machine, the web of paper is flrst drawn 
through the press over the type-bed by the feed-rolls, which are near the deliv- 
ery of the printed sheet, the length of the form on whlch the printlng is to be 
done, plus the margin of the intended sheet; and thereupon the clamps, h and 
hi, are closed, "or," as he says, "the paper is held in any other suitable way," 
and thus the web is held taut between the feed rolls and the clamps, while 
the impression-cylinder, accompanied by guiding rollers to hold the web off 
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the type-bed, and the Inking-rollers, are roUed over th© web, impressing it 
upon the type. After passing over th.e fonn or type-bed, the cylinders are 
thrown back from the plane of the type by a device actuated by a eam, whicn 
brings the cyllnders nearer together, and taken back by the movement of the 
earriage in which they are journaled to their original starting point. While 
this last opération is taking place, the clamps are opened, the feed rollers are 
put in motion, and the web is drawn through and over the types as before, 
the cylinders move to the plane of the type, the process is repeated, and Ihus 
the printing goes on. The mechanlsm by which the deviccs are operated is 
left to the contrivance and adjustment of tbe sklll of the meehanic. 

ïhe main feature of Kidder's patent consists, as he tells us, in his manner 
of presenting the web for printing upon it. He refers to a former patent, 
granted to Koyal Cummings in 1868, and disclaims what is shown by that; 
adding, "My mode of presenting the web dlfflering radically from his, in that 
in his mode the feed is simultaneous with the printing, while in my mode the 
feed takes place while the impression is thrown ofC." The complainant relies 
upon claims 1, 2, and 7 of this patent. They are as follows: "What I claim 
as my invention is: (1) In combination witb a statlonary bed and an impres- 
sion-cylinder traveling over it, guides for the web, one at each side of the im- 
pression-cylinder, and a feeding device, which feeds the proper length of web 
while the impression is thrown off, ail substantially as described. (2) In com- 
bination, two stationary beds, two traveling impression-cylinders, and a feed- 
ing mechanism, substantially as described, combined together and with suit- 
able guides, substantially as described, and operating to print both sides of a 
web, as set forth. (7) The web perfecting press, above described, consisting 
of the two stationary beds, the two traversing impression-cylinders, the two 
sets of Inking apparatus, the web-guiding mechanism, substantially as de- 
scribed, and the intermittently-operating web-feeding mechanism, substantially 
as described, ail operating together substantially as described." 

The Stonemetz patent was applied for July 30, 1886, and relates to web print- 
ing machines; that is, to presses which print upon a continuous sheet, which 
is eut as it is delivered out, as distinguished from those which print upon 
sheets which are separated before they are fed in. It consisted of stationary 
type-beds located upon the same horizontal plane, a traveling earriage convey- 
ing impression-cylinders and inking-rollers and web-guiding rollers back and 
forth over the types, a vertically moving roller for taking up the slack of the 
web as it is unwound from the web-roll, and a vertically moving roller for 
drawing the web after the printing isdone. The construction of his machine 
is indicated by his description of its opération, which is as follows; "In opéra- 
tion the web-roll is placed in the supports, T, ïi. The web is then drawn over 
the roller, M2, and under the roller, V^, and from thence over the roller, Li, 
from whence it is carried over the top of the machine to and over the roller, 
b3, and then under the impression-cylinder, Ei, and up over the roller, b^, 
and from this roller over the top of the machine to and around the adjustable 
roller, L, and back to and over the roller, b, and under the impression-cylinder, 
E, and over the roller, bi, and from thence to and over the roller, M, around 
under the roller, W^, and back up over the roller, Mi, from whence it passes 
to and between the cutting-cylinders, S, Si, where It is eut into sheets. It is 
obvions that this arrangement of the web. Y, présents one of its sides to the 
type-bed, Bi, operated upon by the impression-cylinder, Ei, and the other side 
to the type-bed, B, operated upon by the impression-cylinder, E, so that wUen 
forms of type are placed upon the beds, B and Bi, one side of a newspaper will 
be printed upon the web, Y, by the impression-cylinder, Ei, and the other side 
of the newspaper will be printed upon the other side of the web, Y, at another 
point, by the impression-cylinder, E, both by the same movement of the cylin- 
der-carrlage, I, two sides of the newspaper being printed as the earriage, I, 
travels over the beds forward, and a like amount as the earriage, I, travels 
back (the web having been meanwhile moved ahead the length of the printed 
sheet by the oscillating roller, W^); the adjustment being such that the oppo- 
site side of each paper printed by the form on the bed, Bi, is in turn presented 
to and printed by the form on the bed, B, in its passage through the machine. 
In this manner a web of paper caa be printed on both sides as it passes through 
the machine." 
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The dlagram to wfilVh ti!,e8e références are made Is hère shownî 




It needs further to be stated that his roUer, V», which takes up the slack of 
the web after it Is drawn from the web, is pivoted upon the frame of tbe car- 
riage, and is aetuated by gravity. When tlie web is drawn through tlie press. 
the loop of the web in which It hangs is talîen up. When that opération is 



CAMPBELL PBINTINQ P. & MFG. CO. V. DUPLEX PKINTING P. CO. 287 

suspenâed, the roUer falls; thus renewing the loop and thereby storlng a fresh 
part of the web, whlch is to be taken into tbe press by the next draught of the 
feeding roUers, at the other end of the machine. The roUer, W3, rests in a 
loop of the web. It Is raised and the loop taken up by the draught of the 
feeding roUers, and is then moved down by a cam operating upon the arm upon 
which the roller Is suspended, thereby drawing the printed web towanîs its 
delivery, where it is eut into sheets. When the roller, W^, is pressed down, 
the roUer, V^, is litted, and the web is fed upon the forms. When W^ reaches 
the bottom of the loop, the printing takes place; the web being held by the 
pull of the relier, Ws, at one end, and of roller, Va, at the other end. This 
iseems to be the only means of holding the web stationary over the type-beds 
while the impression-eylinders are moving over it. The feeding of the web 
over the type-beds takes place while the cylinders are passed beyond the type- 
beds, and so out of contact with them. The resuit of thèse opérations is that 
the web is fed intermittently between Vs and W^, and continuously betweeu 
the web roll and V3, and between W3 and the delivery-roUs, or approximately 
so. The adjustment for actuating the machinery adapted to the purpose is 
implied. 

The claims whieh are alleged to be infringed are the flfth, seventh, tenth, 
tweltth, and seventeenth, as foUows: "(5) In a printing machine, the eombina- 
tion of two stationary type-beds located on the same horizontal plane, and a 
traveling carriage carrying an Impression-cylinder and inking-roUers for each 
of said beds, operating on sald beds In tbeir forward and backward movements, 
with means, substantially as deseribed, for moving said carriage back and forth 
over said beds, and roUers adapted to convey a web of paper through sald 
machine, whereby one side of the web may be printed on forms placed on one 
of said beds, and the other side of the web on forms placed on the other of 
said beds, substantially as and for the purpose set forth." "(7) The combina- 
tion, In a printing machine, of stationary type-beds secured to the frame of the 
machine, and a traveling carriage carrying impression-eylinders and Inking- 
roUers and web-carrying roUers thereon, a verticaUy-moving roller for taking 
up the slack of the web as it Is unwound from the web-roU, and a vertlcally- 
moving roller for drawing the web forward, substantially as and for the pur- 
pose set forth." "(10) In a printing machine, the combination, with stationary 
type-beds located on substantially the same horizontal plane on the frame of 
the machine, and traveling impression-eylinders and inking-roUers adapted to 
travel back and forth over said type-beds and take impressions both ways, of 
web-carrying roUers on the frame of the machine, web-carrying roUers con- 
neeted with the traveling impression-cyUnder carriage, and means, substan- 
tially as shown and deseribed, for taking up the slack of the web as it runs 
off of the web-roll whUe the impression-eylinders are passing over the type- 
beds, and means, substantially as shown and deseribed, for drawing the web 
forward when the impresslon-cyUnders are off of the type-forms, substantially 
as and for the purpose set forth." "(12) The combination, in a printing ma- 
chine, of the side frames, A, Ai, the stationary type-beds, B, Bi, with the 
traveling cylinder-carriage, I, carrying tbe impression-eylinders, E, K, which 
operate both fonvard and backward on said type-beds, substantially as and for 
the purpose set forth." "(17) The combination, in a printing machine, of the 
web-supporting rollers. M, M', and the vertlcally-moving roller, Ws, supported 
upon the arm, Wi, W2, with the cuttlng-cylinders, S, Si, substantially as and 
for the purpose set forth." 

The défendant is engaged in building printing presses construeted upon the 
spécifications of patent No. 478,503, granted July 5, 1892, to Joseph h. Cox, 
who had also received several former patents relating to the construction of 
printing presses, some of which wlU be hereafter ref erred to, and many of the 
devices of which are embodied in 478,503. Patent No. 478,503 was for an Im- 
provement in web printing presses, whereby the printing is efiCected on a con- 
tinuons web, either upon a single bed, or upon two, in which latter case it was 
a perfecting press. It conslsted, in the latter form, of two type-beds arranged 
one above the other, the types facing upward on both beds, revolving impres- 
sion-eylinders mounted in reciprocatlng bearlngs, whereby the cylinders are 
moved back and forth over the beds, each movement producing a fresh impres- 
sion. It Involved, also, for carrying the web through the press, a mechanism 
by whlcli the web was stopped over the beds whUe the printing was done, 
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and thén drà#n forward for the next iinpression, whllé the cyllnders wère ont 
ôf contact Trltti the beds. TWs intenmment movement of the web was pro- 
dueèd by looplig-roUers, one on each slfle of the prlntlng apparatus, operating 
alternately. The foUowing dlagram wlU lUustrate the Composition o£ this press: 




In tUs press the looping-rollers, 1, 1,'are hoth posltively aetuated by the 
machinery. 
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la the circuit court It was heW that nelther of the complalnant's patenta 
was Infringed, and the bUl was dlsmlssed. The complalnant brings the case 
hère on appeal. 

Louis W. Southgate, for appellant. 

Alexander & Dowell (Dallas Boudeman and Arthur E. Dowell, of 

counsel), for appellee. 

Before TAFT and LUETON, Circuit Judses, and SEVERENS, Dis- 
trict Judge. 

SEVEEENS, District Judge, having stated the foregoing facts, de- 
livered the opinion of the court. 

This case was brought hère on a former appeal by the défendant 
from an order of the circuit court granting a preliminary injunc- 
tion. Our opinion affirming that order is reported in 16 G. C. A. 
220, 69 Fed. 250. We there held that in view of the f act that in a 
former litigation between this complainant and a vendee of the de- 
fendant, in the circuit court for the district of Massachusetts, a de- 
cree had been awarded in favor of the complainant upon a some- 
. what similar record, proper regard for that décision and the obliga- 
tions of comity arising therefrom required that the preliminary in- 
junction should issue as prayed; taking care, however, to state that 
our action then taken was not to be construed as a détermination 
of the issues, either for the circuit court or this court, upon flnal 
hearing of the issues of law and fact. It now becomes our duty to 
re-examine the case upon its merits, and in doing this we are not 
constrained by the reasons which guided our former action. 

The printing presses involved in the présent suit are récent illus- 
trations of an art which had its beginning with the invention of 
printing upon beds of moTable type more than 400 years ago. The 
art being one of great and constant interest to the public, the in- 
ventive faculties of great numbers of ingenious men hâve been exer- 
cised in developing it, and bringing it to the almost marvelous state 
of perfection in which it now exists. For a long time presses were 
built upon the plan of making the printing impression by feeding 
the paper in sheets over the face of the type-bed, and thereupon caus- 
ing pressure upon it of a flat plate of the same area as the ^-pe-beds. 
About 100 years ago the use of revolving cylinders was adopted; the 
type being transferred to the surface of the cylinder, and the im- 
pression produced by rolling them over the paper laid upon a flat 
bed. Later, about the year 1820, English inventors brought out 
forms of presses in which the types were set in beds or "forms," as 
in the old platen presses; the paper was fed over the type-beds, 
and the impression was made by revolving cylinders moving both 
forward and backward over the paper, pressing it against the face 
of the type. Some of thèse presses printed on both the forward 
and backward stroke. The first of thèse English patents, which is 
shown in this record, was issued in 1820 to Winch. But, as this 
was soon improved upon by another, we shall not stop to notice its 
détails. The English patent, No. 4,630, issued to Bold in 1822, was 
for a printing press having stationary type-beds located on the same 
horizontal plane, a carriage traveling back and forth carrying im- 
pression-roUers over the type-beds, and printing at each forward 
101 F.— 19 
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and hsLCkyftÈiiS Motion', inking-rollers and guiding-roUers placed on 
each sidë 6f thê cylinders for the purjosé oî hôlding^ the paper ofE 
the type, except at the moving point of contact on the instant of im- 
pression. With the foregoing description, the diagram hère shown, 
and whicïi aCcompanied the same, is easily understood: 

Bold's Press of 1822. , 




8&I^^SSSSE& ^ 




AsxîxÀcs'.-Ltl:'.-^\'T.':^ - Mr' 



A press of similar constraction was patented to Smith in 1835 
(Eoglish patent No. 6,798), except that this was automatic, and one 
of its forms contained a device for lowèring the type-bed during the 
backward stroke of the cylinder, and while the paper was being fed in. 

Prior to 1850, so far as the proof shows (except by a somewhat 
crade patent to Senefelder in 1801), the paper on which printing 
was done was fed in by hand in sheets. But in 1853 one Montagne 
was granted a patent in this country (No. 9,993) for a web-fed press. 
In this press the web of paper was suspended in the frame upon a 
roll from which it was drawn through the press by feeding-rollers. 
It was providedj also, with a stationaiy cylinder with guiding-rollers 
to hold the web away from the type-bed except on the line of im- 
pression, inking-rollers, and a traveling type-bed; also, a looping- 
roller between the cylinder and the outward delivery-roUs to pro- 
duce an intermittent movement of the web, feeding it in proper 
lengths while the impression was thrown off. This latter feature 
will be noticed hereafter in dealing with the Stonemetz patent. 

In 1854 an English patent (No. 886) was issued to Tannahill for 
an automatic press printing a web of paper upon stationary type- 
beds by locomotive impression-cylinders, guiding-rollers in front of 
and behind the cylinders being dispensed with, the web-roUer and 
the feeding-rollers, by reason of their location, performing the func- 
tion of holding the web off the type except at the line of impres- 
sion. It showed, also, feed and inking rollers, and means for taking 
in the unprinted web while the impression of the cylinders was off. 
In one of the fOrms of his invention, Tannahill drops the type-bed 
while the cylinder is making its reverse movement and the web 
is fed in. In another the type-bed remains stationary, and the cylin- 
der is raised at the end of the printing movement, and is sustained 
during the reverse movement out of contact with the type, and while 
the web is being fed in. And he detains the web while the print- 
ing is being done by "tension put upon it." 

In 1868 Koyal Cummings obtained a patent (No. 83,471) for a 
web-fed platen press. This was a perfecting press; that is, one pro- 
ducing printing on both sides of the paper, with stationary cylin- 
ders and movàble type-beds. It showed, also, guiding-rollers . and 
inking-rolIerSi and means for feeding in the web at the proper time, 
ail of which had for some time been well known in the art. Other 
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patents are exhibited in the record prior to Kidder's invention, in- 
volving the forms and opérations of printing presses, which, with 
those aiready recited, showed substantially îQl the éléments of the 
Kidder press. We say substantially, because there are one or two 
variations in the relation of parts by Kidder which will be referred 
to later on. Proper regard to the limitation of the space to be occu- 
pied in an opinion forbids our giving a detailed analysis of ail such 
former patents. It is sufiicient to say that they exhibited station- 
ary type-beds {one or more), travellng impression-cylinders, station- 
ary impression-cylinders, inking-roUers, traveling type-beds, guides 
for the web on each side of the cylinders, and feeding-roUs and de- 
vices for bringing the web between the types and the cylindera 
while the impression was thrown off, and means for holding the web 
stationary while the impression was being taken. Some were per- 
fecting presses. Some printed on both the forward and backward 
movements of the cylinders. Others printed only with one move- 
ment. Kidder found ail thèse things in the prior art. He varied; 
the position of his double-cylinder press by making it vertical, bring- 
ing the type-beds face to face, and so locating his cylinders with réf- 
érence to each other that they would subserve the purposes of guid- 
ing-roUers, each to the other; and he located a rigid clamp in front 
of the type-beds to grasp the unprinted web while the printing was 
done. In his single-cylinder horizontal press, he moved one of his 
guiding-roUers close to the cylinder, so that it should bind the pa- 
per upon it, and the contact thus produced should operate aa a da- 
tent of the paper while the printing was being done. Assuming 
that such variations made his combinations patentable, it is clear 
that the defendant's press is no infringement of them. Cox, too, 
in his construction took his material from the prior art, and used 
nothing which was peculiar to Kidder. Neither of them can claim 
anything new beyond the spécifie forms of the éléments combined 
by them. Their presses bear less resemblance to each other than 
the Oox press does to the older forms. Unfounded pretensions are 
made for the Kidder patent. In view of ail that had been done be- 
fore, it is useless to claim for him that he was a pioneer, and it would 
be necessary to establish such a claim in order to render it possible 
to give his patent so broad a scope as to include means varying thus 
widely from his own. In Kidder's double-cylinder construction he 
describes it as vertical, the two type-beds facing each other. The 
court below thought that he should be held to the vertical position 
described by him, and that his patent would notcover the same con- 
struction laid horizontally. We are not satisfied that this would 
be so upon the reason given by the learned judge, but for another 
reason we think his conclusion would foUow, that there is no in- 
fringement. Kidder's press could not be constructed with type-beds 
one above the other, and having both type-beds facing upward as 
in the defendant's, without such an entire reconstruction of his 
press as would eliminate its peculiarities in the manner of "present- 
ing the web," upon which he lays so much stress, and which he says 
is the main feature of his invention. In this manner of presenting 
the web, as before pointed out, the cylinders perform an important 
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fUnqtiOft, wl&tively to each otber, as guides for the web. And, in 
hiSrhpifiaontal single press, the friction upon the web, wheireby it 
istheld: tant, produced by bringing the guide against the eylinder, 
with.the,web:between, and wbich he says is an illustration of the 
substance of :his invention, bas no similitude in the défendantes press. 
Again, there is a wide dissimilarity between the clamp in front of 
the web-roll on the Kidder press, wbich closes and holds rigidly the 
paper while the eylinder is making the impression, and the defend- 
ant's looping-roller, wbich does not rigidly hold the paper, but holds 
it s'jf9ciently taut for the printing, while it also feeds from the roU 
the requisite length of web for the next impression. We are satis- 
fied tliat our view of the scope of bis invention was tbat taken 
at the patent offlce; for it rejected bis original broad claims by réf- 
érences to former patents, one of wbich was the Cummings ;;vatent, 
already referred to. The latter Kidder thereupon distinguisbed from 
his own by saying that it differed radically therefrom, in tbat in 
Cummings' patent, the feed was simultaneous with the printing, 
wbile in his the feed took place while the impression was thrown 
off. Inasmuch as nearly ail web printing presses, wbich had been 
patented, fed the paper while the impression was tbrown off, the ac- 
quiescence of the patent olHcecan be construed to mean only tbat 
Kidder's patent was allowed f or„its spécial means of feeding the web 
while the impression was thrown off, as disclosed by bim. The cir- 
cuit court for the district of Massacbusetts, and counsel in their 
briefs in the présent case, refer to the movement in the Kidder press 
as that of a eylinder "traveling in the moving fold of the web," as 
if it were;a peculiarity. But it means no more than tbat the eylin- 
der travels in a loop of the web wbich is made by the dépression of 
the eylinder between the guiding-roUers,— a feature wbich was prés- 
ent in nearly, if not quite, ail eylinder presses since tbey were first 
brought into use many years ago. In the Kidder patent a larger 
surface of the eylinder is in contact with the web than in former 
constructions, but this is a matter of degree only. Besides, the de- 
fendant's press is" in this particular the same as that of presses long 
antécédent to both the Kidder and the defendant's presses. For 
the reasons stated, we conclude that there was no error in holding 
that the défendant did not infringe the Kidder patent. We bave 
therefore not found it necessary to consider the prier use by Cox of 
the matter of Kidder's invention, npon wbich the défendant relied 
as one of the grounds of its défense. 

The application for the Stonemetz patent was flled July 30, 1886. 
The patent was issued January 3, 1888, and was for improvements 
in web printing machines. The press wbich be describes as contain- 
ing his improvements involved the combination of two stationary 
type-beds, located on the same horizontal plane, a traveling carriage, 
conveying impression-cylinders with inking-roUers moving backward 
and forward over the beds, and guiding-rollers and rollers to turn 
the face of the web in opposite directions while the printing was 
being done. It also contained feedlng-rollers to draw the web 
through the press, and à vertically-moving roller for taking up the 
slack of the web as it was unwound from the rolî, and another 
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vei'tieally-moving roUer between the feeding-roUers and the print- 
iiig parts to draw the web forward intermittently while the impres- 
sion was off. This last feature (that of the looping-rollers to take 
up the slack and draw forward the web) is one much relied upon by 
the complainant. A description of this press, and a statement of 
the claims alleged to hâve been infringed, appear in the statement 
preceding this opinion. 

Between the application for the Kidder patent and that of the 
Stonemetz, otlier inventions of improvements in printing presses 
became the subject of patents. We shall take spaee to describe 
only a few of them. In 1884 a patent (No. 305,469) was issued to 
J. (t. Northrup, showing a perfecting press, wherein the tj'pe-beds 
travel under stationary cylinders, but the web is taken from one im- 
pression to the other in much the same way as the Stonemetz pat- 
ent, though it must be eonceded that there was nothing new of much 
substance in this respect, beyond what had long before been acconi- 
plished. The beds were on the same horizontal plane, end to end, 
as in the Stonemetz patent. We may at this point observe that, 
in our opinion, there was no invention in constructing a press with 
traveling cylinders over stationary type-beds, instead of stationary 
cylinders and traveling type-beds, if no other diiïerence existed in 
the opération of the machine. The art was long ago full of both 
forms, and they may be regarded as substitutes, one for the other, 
so far as this feature is concerned. 

In 1883 an English patent (No. 2,101) to Lake was issued, which 
involved ail the features of the web-feeding devices of the Stonemetz 
patent. It was a platen press, but the mode of feeding was the 
same; and it did not require any invention to bring in the cylinders. 
instead of the plate, to make the impression, with the well-known 
incidental apparatus required for the change. This patent is illus- 
trated in the following diagram: 



Lakc'B Patent, 1883. 
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From tbe:,i(7eb-roll, B, the ;web is slacked ofl by tbe rails, E, car- 
ried undep the yertical looping-roUer, J''; thence over tbe guiding- 
roUers before and behind the type-bed, located higli enough to carry 
the paper clear of the type while the impression was ofE; thence 
under the vertical looping-roUer, J^; thence through the feeding- 
rollers tp the delivery. The looping-rollers, J^ and J^ were posi- 
tively actuated by the web through the arms pivoted on the ends of 
the reciprocating lever, L\ the pressure on the outer end of which was 
reinforced by a spring, L', to impel the roUer, J*, in forming the loop 
between the type-bed and the delivery rolls. The only material différ- 
ence between the looping-rollers of the Lake patent and that of the 
Stoneraetz was that both of them were positively actuated in Iake's, 
while in that of Stohemetz the roller in front of the web-roU floated 
in the loop, being actuated only by gravity, and the other near the 
feeding-rolls was actuated by a cam in the downward movement in 
forming the loop. In the defendant's press the looping-rollers are 
both positively actuated, and in this respect beai a much nearer re- 
semblance to the Lake than they do to the Stonemetz patent. 

In 1885 the défendant built, and put into use in the printing room 
of the Grand Eapids Democrat, a press designed by Cox; which bas 
been in use ever since, composed of a pair of cylinders over travel- 
ing type-beds, located one above the other, and printing on both 
the f orward and backward movements upon a web of paper f ed 
automatically through the machine. It did not, as we understand, 
employ the looping-rollers, alternately supplying and delivering 
the web to and from the press, but thèse éléments were supplied, 
as we hâve seen, by the Lake patent; and there was no invention, 
any more than there was in the Stonemetz patent, in bringing into 
the Oox machine old éléments, known to the art, to perfomi the same 
duty they did in an earlier structure in the same art. It is, more- 
over, not to be lost sight of that Montague's patent, which was re- 
ferred to in connection with the Kidder patent, showed a looping- 
roller for precisely the same purpose between the feeding-roUers and 
the type-bed. It did not hâve one between the web-roll and the type- 
bed, but, if there was need of it, it did not require invention to dupli- 
cate it in another place to perform the same function. ^ov was it 
uew, for, as we bave stated, it was shown in the Lake patent, above 
mentioned. The mère bringing together of éléments selected from 
old machines, to perform the same functions which they severally per- 
formed in the machines from which they were taken, and producing 
the same resuit, is not invention. Hailes v. Van Wormer, 20 Wall. 
.350, 22 L. Ed. 241; Koyer y* Roth, 132 U. S. 201, 10 Sup. Ct. 08, 
?>S L. Ed. 322; Union Edge Setter Co. v. Keith, 139 U. S. 530, 11 
Sup. Ct. 621, 35. L. Ed. 261'; Wright v. Yuengling, 155 U. S. 43, 15 
Sup. Ct. 1, 39 L. Ed. 64. 

From the^e éôiisiderations, it is manifest that, if the Stonemetz 
patent cân be sustained at ail, it must be limited to the spécifie élé- 
ments described in his combinations. It is impossible that it should 
be so broadened as to cover ail means for accomplishing the same 
results which others had already accomplished, or might thereafter 
accomplish. His was in no sensé a primary invention, but, at most, 
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a bi-iuging togetlier of old éléments, with a slight variation in re- 
spect to soine of them; and upon this variation rests whatever of 
novelty tliere is in bis invention. This also accords witli what 
tianspired in tlie patent office upon liis application. He originally 
iiiîide claims for a soinewliat generic invention. His seventli claim 
at ftrst waH of that character, and is given as an illustration: 

"(1) In a iJi-iiiting machine, tlie combination of stationary type-beds "wlth a 
traveling imprcssion-cylinder oarriage carrying Impression-cylinders and ink- 
iiîK-vollers, mechanism for operating said carriage, and œeans for conveying 
a wel) of paper between said Impression-cylinders, and type forms, placed 
on said stationary beds, substantially as and for the purpose set forth." 

8ucli claims were rejected upon références showing the state of 
tlie art substantially as we liave hère shown it. Thereupon his at- 
toiney addressed to the office the following letter: 

"Sir: In presenting the inclosed ameudment in case of John H. Stonemetz'a 
application for improvemcnt in web printing presses, flled July 30, 188C, sériai 
Xo. 209,.575, applicant desires to call the attention of the examiner to the fact 
(hj!t the impression-cylinders operate in contact with the type on the type- 
iKiis both in their forward and baclîward movements, and also to the fact 
tiiat the type-beds are located ou substantially the same horizontal plane, end 
îo (:nd. In this construction applicant is enabled to operate his press without 
lifiiug the type off their feet, as the upright Kidder press doos, and he is en- 
aiiU'd to prjnt double the number of impressions that Kidder's press will do at 
ihe nfimi) speed, as Kidder's cylinders operate on the type-beds only one way, 
wliile applicant's operate both ways. 1 lia%'e endeavored to so amend appli- 
caiit's claims as to limit him to his construction, and trust that they will 
prove satisfactory." 

Upon this and sonie further limitation the patent was allowed. 
The patentée cannot now expand his claims to cover the ground he 
yielded in order to obtain the patent. What he conceded was ac- 
cepted as one of the terms of the grant. Roemer v. l'eddie, 132 U. 
S. 313, 10 Sup. et. 08, 33 L. Ed. 382 ; Eoyer v. Coupe, 146 U. S. 524, 
13 Sup. et. 1«6, 3() L. Ed. 1073; Thomas v. Kocker-Spring Co., 47 U. 
S. App. 125, 23 e. C. A. 211, 77 Fed. 420,— a case decided by this 
court. îs'either the Kidder nor the Stonemetz patent is fortiûed 
by any inference of the novelty or utility of their inventions arising 
froni genei'al adoption and use. The flrst was granted in 1884, and 
the latter in 1888. Tliis suit was commenced in 1895. In the inter- 
val only two of the Kidder presses were put into use. Thèse were 
both installed in a single establishment, in Lockport, N. Y. The 
Stonemetz patent did not go into use at ail. Thèse facts would net 
of themselves establish that the inventions were not novel and use- 
ful, but such circumstances, unexplained, give additional ground for 
the belief that no very substantial improvement of the art was made. 
The exi)lanation which is otfered is not satisfactory. It is said the 
corporations organized for utilizing thèse patents were of limited 
<apacity, but they were assumed to be sufticient for the purpose, 
and nothing appears to show that the patents were of a character 
to conimend them to public favor. We hâve not found it necessary 
to deal with their respective claims, one by one, but hâve given to 
each ail that could be claimed upon the descriptions therein of the 
inventions under the restrictions imposed by the state of the art and 
the limitations of the patent office. 
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Eprors ape assigned upon taxation of costs, a part of which, only, 
are refeiTed to in the brief for the appellant. It appeara that the 
CQfts w^re ta^ed by the clerlî, in tbe ordinary manner, upon the 
biil.of costs :tendered, and aflSdavits. It also appears, inferentially, 
that the complainant appealed from the clerk's taxation to the court, 
wliere the taxation by the clerk was afldrmed. The proper prac- 
tice in order to lay the foundation for an appeal to this court (if, in- 
deed, an appeal will lie on a mère matter of taxing costs, as dis- 
tinguished from an adjudication for costs between the parties) was 
not obserFed iil the court below. în order to bring the speciûc items 
to which the objection was intended to be made either on retaxa- 
tion before, the clerli, or before the court on appeal from the clerli, 
they should hâve been distinctly p'ointed out and the reasons for 
the objections duly flled. 2 Daniell, Ch. Prac. 1449, 1450. In the 
absence of any such spécification of the objections or grounds relied 
upon, the court did not err in afflrming the taxation of the clerk. 
However, it is proper to say that we hâve looked into the matters 
complained of, and do not see that any substantial injustice was 
done to the appellant. We think the court below did not err in its 
conclusion that no infringement of either patent is shown. Its de- 
cree is accordingly afiirmed. 



PATTERSON et al. v. BALTIMORE STEAM PACKET CO. 
(District Court, D. Maryland. Aprll 20, ISOO.) 

SHIPPING — CONTKACT FOR CARGO SPACE — CONNECTING LiNBS. 

An engagement of cargo space on a steamship line for a sliipment of 
cotton, made by a company operating a Connecting line, constitutes a con- 
tract which binds the latter to furnish the cargo or respond in damages, 
althongh it was in fact made on behalf of a shipper intending to make 
a through shipment over both lines, where such fact was not disclosed. 

In Admiralty. Libel in personam to recover damages for breach of 
eontract engaging cargo space on steamer. 

Brown & Brune, for libelants. 
Lemmon & Clotworthy, for regpondent. 

'MOERIS, District Judge (orally). The question for the court to 
détermine is not what eontract might hâve been made in the actual 
or supposed relations of the parties to each other, and as a resuit of 
such relations, but what eontract the parties did in fact make. This 
was a commercial transaction, and commercial contracts, made by 
correspondence in the pressure of business, and not under advice of 
counsel, must receive a libéral construction to carry out the real inten- 
tion of the parties; and in ascertaining this intention it is important 
to note, from their acts and déclarations while the eontract was in 
force and running, how the parties themselves treated it and acted un- 
der it. Hère, after some preliminary correspondence as to the océan 
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rate, a notification is sent by the Eay Line to the agents of the John- 
ston Line, reading as follows: 

"Engagement NO; 244. 
"Baltimore Steam Packet Company (Bay Line). 

"Norfolk, Va., May 19th, 189S. 
"Dear Sirs: We liave tins day booked with you, via Johnston Line, from 
Baltimore to Liverpool. 1,000 baies of cotton, at océan rates, 26 cents per 100 
pounds, .saillng about late June, 1898. 

"RespectfuUy, Wm. Randall, Agent. 

"To Patterson, Uamsay & Co., Baltimore, Md." 

That "engagement" was accepted by the agents of the Johnston 
Line, and the question hère turns on its reasonable and fair interpréta- 
tion. The contention of learned counsel for respondent, set up in 
the answer and forcibly presented in argument, is that this "engage- 
ment" did not, and was not intended to, constitute a contract, but 
that the situation of thèse carriers operating Connecting lines, their 
course of dealing and trafflc arrangements, associated them in a joint 
enterprise, for their joint benefit, in procuring and transporting 
through freight from Norfolk, or the interior, to Liverpool on through 
bills of lading; that, as a resuit of this relation, the Bay Line, or its 
gênerai agent acting for ail parties in their mutual interest, became 
thereby the agent of the Johnston Line in procuring such through 
freight from ontside shippers for joint account, and that therefore, in 
event of failure on the part of euch shipper to furnish the goods for 
carriage, each carrier should sustain its own loss. That there might 
hâve been such an arrangement as is hère contended for goes without 
saying. But hère the "engagement" by the Bay Line is in its own 
name, and the contract is between the parties as independent contract- 
ors. The correspondence is inconsistent with any other meaning than 
that they understood between themselves that on the one side the 
cotton was to be furnished, and on the other side as much of the ship's 
space as 1,000 baies of cotton required was to be reserved and bound. 
The agent of the Bay Line did not say, "We otîer to place for you," 
or "We hâve secured for you," or "As your agent hâve contracted." 
There was no pro rata division of through freight. The Johnston 
Line rate was flxed, and was to be the basis of any rate ofîered ship- 
pers by the agents of the Bay Line and other carriers, who were to 
get ail they could obtain consistent with the flxed océan rate of 20 
cents. If there had been a rise in freights, the Bay Line might hâve 
•made an increased profit, but under no circumstances could the John- 
ston Line hâve made any profit by such rise, because it was bound to 
furnish the space at the rate agreed on. I can see nothing in the rela- 
tion of the parties or in the way they hâve treated the "engagement" 
to lead to the conclusion that the agent of the Bay Line at Norfolk 
was acting for both parties in a common undertaking. The parties 
behind the Bay Line by whom the goods were to be shipped (the immé- 
diate contracter with the Bay Line being the Seaboard Air Line flail- 
road) were not disclosed, and the vessel space was secured and re- 
served by and for the Bay Line. On June 21, 1898, the respondent 
sent the following letter to the libelants, who thereupon obtained the 
best paying cargo they could to fill the space of 1,000 baies of cotton 
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OU theip steamer, but the rate obtainable wàs lower, and there waa a 
considérable loss: 

"Baltimore Steam' Packet Company (Old Bay Une). 
"Kéy Compton, General Agent. 

"Norfolk, Va., June 2l8t, '98. 
«^•Mess. Patterson, Eamsay & Go., Baltimore, Md.— Dear Sir: Your favor 
20th, relative to our engagement 244^1,000 B/C Llverpool, the contents of 
which I haye carefully noted, and I eonflrm wire to you to-day statlng that 
the Seaboard Air Llne say that it is impossible to secure cotton to fill this 
engagement. They therefore ask that you flU the room with such other f reight 
as you may be able to secure, and charge us with whatever loss you may sus- 
tain, ï am very' much obliged to you, and trust that you will be as libéral 
with the g. A. L. as you can, a:nà kindly forward me bill for whatever loss you 
sustaln. 

"Yours, truly, Key Compton, General Agent." 

The fact that the bill forwarded to the Bay Line by Patterson, 
Ramsay & Co. was made ont against the Seaboard' Air Line, the next 
Connecting carrier, does npt affect the situation, because that was 
evidently done, as was tegtifled, in order to fortify the Bay Line in 
its demand on the Seaboard Air Line after the contract had been 
broken. ïhe contract on tbe part of the Bay Line bound it to furnish 
goods to the Johnston Line to flU the required space reserved and at 
the rate agreed, and to indemnify the Johnston Line in event of fail- 
ure to do so. There being no contradiction in the évidence as to the 
amount of the damage, I will sign a decree for the libelants for that 
amount 



THE ROANOKB. 

(District Court, B. D. New York. Aprll 27, 1900.) 

Maritime Libns—Rkpairs— Contract with Ostensible Ownbr. 

A corporation having Its place of business In New York chartered a 
steamer in service on the Lakes with an option to purchase, stlpulating 
to place and keep her in repair. It had the vessel taken to New York, 
where It dellvered her to llbelant for such altérations and repairs as would 
fit her for océan service, stating that It had purchased her. After she 
had been placed In dry doék, and such removals made from her hull that 
she couldnot be floated without some restoratlon, and llbelant had con- 
tracted for the materials for her repalr, It was notifled by the owner not 
to make a,ny repairs on the crédit of the vessel. BelcC, that llbelant was 
Justlfled Iki regarding tlje chàrterer as the owner, and that the notice from 
the owner dld not affect its rlght to a lien, if such right existed, for the 
work It had ijrevlously done, or such as was necessary to be done before 
the vessel could agaln be saf ely floated. 

SAME— COKTKÀdT WITH OwNER— PrBSUMPTION. 

Llbelant, by direction of a corporation as owner, andertook the repalr- 
Ing of a vessel at New York, where the contract was made, and where 
the corporatioa had its office and transacted ail of Its business, although 
It was Incorpbrated under the laws of another state, et which fact llbel- 
ant had no knowledge. Beld^ that th^ presumptlon was under such clrcum- 
stances that the contract was made upon the gênerai crédit of the corpora- 
tion^ and that the burden rested upon the llbelant, In order to eatablish 
a marititieileh, to proVe an'agreëment or a common understandlng be- 
tween tliè" parties that the work was to be done on the crédit of the veseel. 
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In Admiralty. Suit to enforce a maritime lien for repairs. 

Peter S. Carter, for libelant. 

Coweu, Wing, Putnam & Burlingham, for claimant. 

THOMAS, District Judge. The Manhattan Steamship Company, 
deriving its franchise from, and hence technically résident of , tlie state 
of New Jersey, but having its headquarters and résidence for the con- 
diict of its business in the city of New Yorlc, chartered, with an op- 
tion to purchase, the steamer Eoanolfe, from the owner, who was a 
résident of the state of Indiana. The charterer stipulated to make 
and to lieep tlie vessel in repair, and for certain initial repairs the 
charter provided that $4,000 might be deducted from the first install- 
ment of hire, and for the three weeks within which the repairs thus 
contemplated should be in progress no charter money was to accrue. 
The Tessel was adapted to service on the Lakes, and required exten- 
sive altération for the océan service, for which it was chartered. The 
gênerai manager of the Manhattan Company, at the offices of the Com- 
pany in the city of New York, had a conversation with the président 
of the libelant, a résident of the same city, with référence to repairs, 
and at such time stated to the latter that he had purchased three ships 
on the Lakes, and that the Eoanoke had been ashore, and hence needed 
some repairs. About a week thereafter the vessel came to the libel- 
ant's dock, and the libelant undertook the work on her hull which was 
uecessary to keep her usef ully afloat. The vessel was delivered to the 
libelant on the 4th of January, and on that day some préparation was 
made to begin the work, and on January 5th the work was actually 
begun, with the vessel on the dry dock. While the libelant's work- 
inen were engaged on the hull of the vessel, and at about 11 o'clock of 
.January 3th, a représentative of the owner appeared, and gave notice 
that the ship was under charter to the Manhattan Company, and for- 
bade the libelant to continue the work on the crédit of the ship; and 
a similar notice on the morning of the same day was mailed to the 
libelant from New York. Thereupon the libelant's président com- 
municated with its counsel, and also with the gênerai manager of the 
Manhattan Company, and he told the latter that he could not proceed 
with the work. The vessel at that time had been placed on the dry 
dock at the libelant's expense, and contracts for the material needed 
for the repairs had been made. The libelant continued and completed 
the work; and demanded payment of the bill from the Manhattan Com- 
pany. However, payment was not made, and such company went 
into bankruptcy a few months thereafter. The conclusion is reached 
that the Manhattan Company was, as to the libelant, the owner of the 
ship, and that there was no fact or circumstance that required the 
libelant to use greater care than it did for the purpose of discovering 
whether the ship was owned by the Manhattan Company or whether 
it was under charter. It is also concluded that, if the work was 
undertaken on the crédit of the ship, the libelant was privileged to con- 
tinue the work to the extent that it did. It had received the vessel, 
placed her on the dry dock, and made such removals from her hull that 
she could not be floated without some restoration. The owner gave 
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his notice to stop tlie work on the crédit of the ship, and departed. 
What could the libelant do? If it stopped, and left the vessel on the 
dry dock, the expense thereof, rapidly increasing, fellupon it, for it 
had engagea thig' service. H the libelant put the ship in the water, 
she would sink, and it would thereby perchance lose its compensa- 
tion for services justly rendered, provided it had a lien on the vessel. 
A person rigbtfuUy undertaking work on the crédit of a vessel may 
not be placed in this dilemma, and the law does not place him in such 
jeopardy. if the libelant did hâve the right to undertake the work, 
it also had the right at least to restore in a good workmanlike manner 
the vessel so that she could be tajien on the dry dock, and floated with 
safety; and for the value of such work the libelant would hâve a 
maritime lien, if it were entitled to a lien at ail. The libelant con- 
tends that it did this précise thing, and nothing more, and that the 
bill for repairs which ig the subject of this action is for just that nec- 
essary work. Of this there was, on the trial, some doubt entertained 
and express^ by the court; but no évidence tending in a contrary 
direction has been given, and therefore the évidence of the libelant's 
witnesses is accepted. If the work was done on the crédit of the ship, 
the libelant should hâve judgment for the bill of repairs as rendered 
by it. But ,was the work done on the crédit of the ship? The charter- 
er must be regarded as the owner of the vessel, nonresident of the 
state where the work was contracted and where the alleged lienor 
lived, but having, its principal headquarters in the latter state. Thus 
the work was done upon a contract made directly between the owner 
and the libelant, at the place where the owner's chief place of business 
was, and to whîcli place ail its crédit and property related, save its 
riaked corporate franchise. There is no fact or circumstance tend- 
ing to show that the work was done upon the crédit of the vessel. 
Nor does there eeem to be any fact or circumstance tending to show 
that it was not done upon the crédit of the vessel. An order was 
given by the gênerai manager of the company to repair the ship by 
day's work. The libelant accepted the order and proceeded with 
the work. After learning that the vessel was owned by the com- 
pany, and had recently been purchased, with other vessels, on the 
Lakes, which statement the hailing name Chicago on the stem tended 
to conlirm, the libelant went ahead with the work upon the receipt of 
the vessel. That was, in brief, the transaction. Tlie simple question 
hère is, where is the presumption, or upon whom is the burden to 
show, that the work was done upon the crédit of the ship or other- 
wise? 
In The Aeronaut, 36 Fed. 497, Judge Brown states as follows: 

"But upon Personal dealings wltli the gênerai owners, or with charterers wh» 
are owners prô hac vice, for supplies to be furnished within the same port or 
state where the contract is luadé, thé légal presumption is that the dealings 
are, not with the ship, or upon lier crédit, but upon the ordinary Personal respon- 
sjbility of the pwners, with whom the dealings are had; and no lien Is, in 
siith a case, sustained, unless a crédit of the ship is proved to be within the 
intention of both parties, as' was 'specially found by the court in the cases of 
ïhe James Guy, 1 Ben. 112, ; FeAi Cas. No. 7,195; Id., 5 Blatehf. 496, Fed. 
Cas. No. 7,190, and 9 Wall. T5§,.19:L. Ed. 710;. and The Kalorama, 10 Wall. 
204, 19 L., Ed. 044. Ibis subject,,. and the prevlous, authorities bearing upon it, 
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were fully considered by this court in the cases of Stephenson v. The Francis, 
21 Fed. 715, 719-723, and Nelll y. Same, Id. 921. The same prineiples hâve 
been aflirmed in numerous later cases in the courts of other circuits and dis- 
tricts. The Norman, 28 Fed. 38,3; The Marv Morgan. Id. 196; The Cuinher- 
land, 30 Fed. 449; The Pirate, 32 Fed. 486; The Glenmont, 34 Fed. 402, 404; 
The Kingston, 23 Fed. 200. The libelants' dealings in this case were ail 
directly with the charterers in person. There is no légal presumption that 
aids the libelants in making out a maritime lien. They must stand upon the 
facts as they existed; and upon thèse tacts not only had the charterers, under 
the circumstances of this case, no authority to charge the ship for thèse sup- 
plies, but there is no évidence that they had the slightest intention of dolng 
so. Nothing in the negotiations or in the ordering of the supplies points to 
the ship as an intended source of crédit within the common Intention, and the 
charterers could not hâve contracted on that basls in this case without fraud 
on the gênerai ovi'ners." 

In wliat manner shall the case at bar be differentiated from The 
Aeronaut, and in what respect is the language of the learned judge 
in that case inapplicable to the facts in this case? 

In The Stronui, 3 C. 0. A. 530, .532, 53 Fed. 281, 283, Judge Shipman 
States as follows: 

"It is, perhaps, unnecessary to say that the same presuniptions by vlrtue of 
wliieh a lien is placed upon a vessel for the payraent of necessary supplies 
furnished to her in a foreign pcrt upon the sole order of the master are not 
applicable to the case of supplies .furnished. in a foreign port to a vessel upon 
the express direction of the knovvn j^eneral owner. In the latter case, there is 
not, prima fade, a presumption that there was a necessity for the crédit of 
the ship. The Unown. gênerai owner may, however, expressly pledge the 
crédit of his vessel in a foreign port for supplies, and there often are circum- 
stances and facts whith show that the crédit of the vessel was pledged in 
faet, though not in words, and that such security was within the common In- 
tent of both parties." 

[n The Valencia v. Ziegler, 165 U. S. 264, 270, 17 Sup. Ct. 323, 325, 
41 L. Ed. 710, 713, it is stated in the opinion as follows: 

"It is tme that libelants delivered the coal in the belief that the vessel, 
whether a foreign or a domestic one, or by whomsoever owned, would be re- 
sponsible for the value of such coal. But such a belief is not sufflcieut in it- 
self to give a maritime lien. If that belief was founded upou the supposition 
that the steamship company owned the vessel, no lien would exist, because. in 
the absence of an agreement, express or implied, for a lien, a contract for sup- 
plies, made directly with the owner In person, is to be taken as made 'on his 
ordinary responsibility, without a view to the vessel as the fund from which 
compensation is to be derived.' The St. Jago de Cuba, 9 Wheat. 409, 416, 
417, 9 L. Ed. 122, 124. And if the belief that the vessel would be responsible 
for the supplies was founded on the supposition that it was run under a charter 
party, then the libelants are to be taken as having furnished the coal at the 
request of the owner pro hac vice (Stephenson v. The Francis, 21 Fed. 71-5, 717; 
The Samuel Marsliall, 4 C. C. A. 38."., 54 Fed. 397, 399), without any express 
agreement for a lien, and in the absence of any circumstances justifying the 
inference that the supplies were furnished with an understanding that the ves- 
sel itself would be responsible for the debt incurred. In the présent case we are 
informed by the record that there was no express agreement for a lien, and 
that nothing occurred to warrant the inference that either the master or the 
charterer agreed to pledge the crédit of the vessel for the coal." 

In The Rapid Transit, 11 Fed. 322, 329, the learned judge states: 

"The real question is whether the supplies hâve been furnislied in a 'foreign 
■port' (that i^. in a place where there is no owner to supply lier on his own 
crédit), on the crédit of the vessel. Even there, if the owner be présent, and 
hâve sutflcient crédit, no lien arises. His mère présence would not, perhaps, 
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avold the Jlen; bijt if he buy the supplies, and be of crédit, and hâve the op- 
portnnltyi.tftgive lils own security by making contract Jléns or otherwise, there 
Is no ïmpllèd u'en. Xbe maritime lien woùld arlse or not, according to circum- 
stances." 

This court ie constrained by the above authorities, and considéra 
that they embody the prpjper principles. Liens are implied upon the 
theory that the ghip'snecessitiescould onlybe relieyed by pledging her, 
and that the owner, who has and controls the capital which supports 
her opération, is not présent to furnlsh his personal crédit, and that, 
in his absence, the persdn in charge of the vessel is entitled to pledge 
the ship, and doçs impliedly pledge the ship, for whatever is necessary 
to aid the undertaking; and, in the absence of notice or knowledge of 
the lack of such necessity, the person furnishing supplies, acting in 
good faithj is justifled in parting with his property upon the order of 
ttie person in charge of the vessel. ISat if the owner be présent, with 
full power to make his owh terras, with full power to make a spécial 
pledge of the ship, with full power to pledge his| other property, with 
full power to'make any and ail arrangements to wïiich the opposite 
party may consent, the reason for a lien by implication fails. In the 
case at bar ail that the apparent owner had to offer in the way of 
flnaneial inducement, save the franchise of the corporation, was within 
the jurisdiction of the alleged lienor's résidence. The ordér for the re- 
pairs was niade under no çoercion of circumstancés, èither in the sé- 
lection of the pe^rson who was to do the.work or otiierwise; and the 
person undertaking the repairs obviously was not aware that the 
Manhattan Company was other than a résident of the state of New 
York at the time of the makihg of the contract, and certainly not upon 
the trial, for he testified that he "knew that the Manhattan Steamàiip 
Company was a corporation of New York"; at least he gives no évi- 
dence that he was aware that it was a f oreign corporation at the time 
the engagement was made. If a person undertaking repairs did not 
know at the time the contract was made that the owner of the vessel 
was a nonresident, he could not hâve either known or believed at such 
time that he was entitled to 3 lien for such repairs. If one of the naviga- 
tion companies — for instance, the Cunard Company — ;having a princi- 
pal place of business in the city of New York should order repairs up- 
on one of its yessels at the port of New York, and there was nothing 
more than that, upon what theory çould it be contènded that the re- 
palrer was entitled to a maritime lien? It is upon the ground that 
the burden of showing a lien is upon the libelant, and that it has not 
discharged its duty in this regard, although it has otherwise brought 
itself within the rule permitting a lien, liât a decree dismissing the 
libel must be entered. 
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MAGDALA S. 8. CO. T. H. BAARS CO. 

(Circuit Court of Appeals, Second Circuit April 3, ISOO.) 

No. 184. 

a. Chaktbr i'ARTY— Stranding — Négligence oî- Ownbr— Qenkrai, Ayeraob. 
A ship in good condition, and in every way fit for the proposed voyage, 
Btarted from Pensacola witli a cargo of timber. Slie drew 23 feet, 6 Inclie» 
less tlian her ïull laden draft. When slie reached tlie bar 9 miles below 
Pensacola the water was 24 feet deep. The channel was narrow and 
tortuous, — shaped lilie the letter "S." A cross current struck her. She 
was near the tMjttom, did not f ollow the helm, and grounded. Simllar acd- 
dents often happened at the same place, and were not preventable. Beld, 
that the stranding was not caused by négligence of owner or unseaworthi- 
ness of ship, so as to relieve the owner of the cargo from liability, under 
a gênerai average adjustment, for proportion of expenses incurred in get- 
ting the vessel afioat. 

2. Same — Reasonablbness of ESpenses. 

A vessel was stranded in an exposed position at 7 p. m., and the captain 
engaged two tugs, which unsuccessfully pulied upon the ship until mld- 
night; and the next morning he made a eontract, dépendent upon snccess, 
with a tugboat syndlcate to get the vessel ofl for $3,000. Five tugboats 
then pulied inefflectually at intervais tlU midnight The next morning the 
captain engaged lighters, and the declc load was talien off, and the same 
day the vessel was pulied from the bar. She was reloaded, and proceeded 
on her voyage. Held, that the employment of tugs and lighters was 
necessary, and that the expenses incurred by the captain were not unrea- 
eonable, so as to reUeve the owner of the cargo from liability, under a 
gênerai average adjustment, for its proportion of the expenses. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The libelant, a corporation, and owner of the steamship Magdala, 
brought a libel in Ûie district court for the Southern district of 
New York agaiast the défendant, also a corporation, and the char- 
terer of the steamship, to recover its proportion, in accordance with 
a gênerai average adjustment, of the expenses incurred by the vessel 
in getting her afloat after she had been grounded upon the bar nine 
miles below Pensacola. A decree for the amount as adjusted was 
entered. The respondent appealed to this court 

Lawrence Kneeland, for appellant. 
J. Parker Kirlin, for appellee. 

Before WALLAOE, LAœMBE, and SHIPMAN, Circuit Judgea. 

PER CURIAM. The charter party provided that damages caused 
by stranding, even when occasioned by the pilot or master, not re- 
sulting from want of due diligence by the owners of the ship, should 
always be excepted, and that gênerai average was to be in accord- 
ance with the York-Antwerp rules. The défenses were that the 
Magdala was unseaworthy; that her owners failed to exercise due 
diligence, in that she was loaded too deeply to cross the bar in 
safety; and that the stranding was caused by the négligence of the 
persons in charge of the navigation. The suma paid for expenses 
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«vere alleged to be unreasonable in amourit. We agrée wîth the 
conclusions of the district eoçrt,tl^at there was no adéquate évidence 
to justify a flnding that négligence in tlie navigation of the steam- 
ship was lîie cause of the strandiûg, or a findiag of any unseaworthi- 
ness, and that the expenses wçre not unreasonable. The Magdala, 
a new ship, of about 2,300 tons net register, in good condition, and 
in every way fit for the proposed voyage, took on board at Pensa- 
çôla a cargo of pine timber anfl plank for voyage to Rio de Janeiro, 
and got under way in the afternoon of December 1, 1895. She was 
under her own steam and had a tugboat ahead to assist her, and 
drew 23 feet, 6 inches less than her fuU laden draft. The water on 
the bar when the Magdala reached it was 24 feet. The existing 
channel at that point was narrow and tortuous, — shaped like the 
letter "^." iWhen the vessel reached the bar a cross current struck 
her. She was near the bottom, did not foUow the helm, and 
grounded about 7:80 in the evening. This accident often happened 
at the same place from the same cause, and was not preventable. 
The càptàin engaged two additional tugs, which unsuccessf ully pulled 
upon the ship until midnight. On the next morning he made a con- 
tract, dépendent upon success, with a tugboat syndieate to get the 
vessel off for $3,000. Five tugboats then pulled ineflectually at in- 
tervais during the day till midnight. It was apparent that the ves- 
sel mmt be relieved of a part of her cargo, and on the next morn- 
ing, December 3d, the captain properly engaged lighters to take oft 
the deck load, which vras done; and at 10 p. m. of the same day the 
vessel was pulled from the bar, and went outside in the early morn- 
ing of December 4th. She was reloaded on that day, and on Decem- 
ber 5th proceeded on her voyage, as soon as a survey had been taken. 
The employment of tags and lighters was necessary, for the ship 
lay in an exposed position; and had the wind increased, and bad 
weather occurred, the vessel and cargo -would hâve been injured, 
and the deck cargo might hâve been lost. , The contracta which the 
captain made were reasonable in their character, — neither corruptly, 
recklesigly, nor fraudulently entered into. The total value of the 
property at risk is stated in the adjustment at £34,920, of which 
the value of the ship was £28,850. The rules in regard to salvage 
contracts upon which the courts of this country act hâve been re- 
cently carefuUy and thoroughly stated in ïhe Elfrida, 172 U. S. 186, 
19 Sup. et. 146, 43 L. Ed. 413, and it is unnecessary to enlarge upon 
thig branchofithe snbject. The decree of the district court is af- 
flrmed, with costs. 
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BETANCOURT v. MUTUAL RESERVE FUND LIFE ASS'N. 

(Circuit Court, S. D. New Yorli. May T, 1900.) 

Courts— JuBisDicTioN— Action by Citizen op Cuba against a Domjsstic Cor- 
poration. 

Congress having déclarée! by resolution that the people of tbe Island 
of Cuba "are and of riglit ought to be free and independent," and the 
status of the island in this regard not having been changed by tbe treaty 
with Spain of December 10, 1898, a citizen of Cuba is a citizen of a for- 
eign State, within the act of congress of 188T giving tbe circuit court of 
the United States jurisdiction of controversdes "between citizens of a state 
and foreign states, citizens or subjeets." 

Motion for Judgment upon Demurrer as Frivolous. 

Arthur J. Baldwin, for the motion. 
W. T. B. Milliken, opposed. 

LACOMBE, Circuit Judge. The action is upon an insurance policj-, 
and is brought in tlie fédéral court by reason of diversity of citizenship. 
The act of 1887 gives the circuit court jurisdiction of a controversy 
"between citizens of a state and foreign states, citizens or subjeets." 
The complaint avers that the défendant is a domestic corporation 
organized under, and existing by virtue of, the laws of the state of 
New Yorli, and having its principal office in the city of New York. 
This is a sufflcient avéraient that the défendant is a "citizen of a 
state," to wit, New York. The complaint further allèges that the 
plaintiff is, and at ail the times hereinafter mentioned has, been, a rési- 
dent and inhabitant of the city of Matanzas, in the Island of Cuba, 
and a subject and citizen of Cuba. The demurrer asserts that the 
court has no jurisdiction of the subject of the action, and that the 
complaint does not state facts sufflcient to constitute a cause of ac- 
tion. Upon the hearing no argument was made or proposition ad- 
vanced in support of the second ground of demurrer. The entire reli- 
ance of the demurrant appears to be upon the proposition that there 
is not the diversity of citizenship which the statute requires, by rea- 
son of the fact that the plaintiff is a citizen of Cuba. Counsel does 
not maintain that plaintiff was not a foreign citizen before the break- 
ing out of the war with Spain, nor that he ceased to be a foreign citi- 
zen when the joint resolution of April 20, 1898, was passed, declaring 
that the people of the Island of Cuba "are and of right ought to be 
free and independent," nor that the military occupation of Cuba by 
the forces of the United States in any way changed his status. It is 
contended, however, that in some way or other the treaty with Spain 
of December 10, 1898, did, from the date of its ratification, remove 
him from the category of "foreign citizens or subjeets." By the flrst 
article of the treaty, Spain relinquishes ail claim of sovereignty over 
and title to Cuba, and as the island is, upon its évacuation by Spain, 
to be occupied by the United States, the United States will, so long as 
such occupation shall last, assume and discharge the obligations that 
may, under international law, resuit from the fact of its occupation, 
for the protection of life and property. The f ourteenth article further 
states that it is understood that any obligations assumed in this treaty 
101 F.— 20 
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b^ thé Xînited States with respect to Cuba are limited to the time of 
:tB occupancy thereof . The nintïi article provides for Spanisii subjects, 
natives of the peHinsu la, who remain, in the territory covered by the 
treaty. J[f they make a certain déclaration within a limited time, they 
may préserve their allegiance to the crown of Spàin, and in default of 
such déclaration they are to be held to hâve renounced such alle- 
giance, and to hâve adopted "the nationality of the territory in vrhich 
they may réside." There is certàinly nothing in ail this which lends 
anj color to the proposition that the plaintiff is not a foreign citizen. 
Evén the brief mémorandum of opinion in Stuart v. City of Easton, 
156 U. S. 46, 15 Sup. Ct. 268, 39 L. Ed. 341, gives no support to de- 
murrant's contention. One may be puzzled to détermine upon what 
theory it was held in that case ttat a "citizen of London, England," is 
not a "foreign citizen"; but assuming, as suggested, that It is because 
London is not a free and independent community, but owes allegiance 
to the British crown, the décision bas no application to the case at 
bar, since the political branch of this govemment bas found, as a po- 
litical fact, that the people of tjb,e Island of Cuba "are free and inde- 
pendent." The demurrer is therefore overruled, and plaintiff may 
take judgment, unless défendant flle an answer within 10 days after 
the entry of the order disposing of this motion. 



INTERNATIONAL TOOTH-CEOWN 00. v. HANKS' DENTAL ASS'N. 

(Circuit Court, S. D. New York. May 1, 1900.) 

Fedkrai. Courts— Adoption of Statk Practice. 

Act March 9, 1892, authorlzes fédéral courts to avall of ail modes of tak- 
ing tesUmony prescribed by the laws of the state In whlch they slt.i 

On Motion to Eequire Witness to Ansveer Questions. 

This Is an action at ïaw for the Infrlngement of a patent. Pursuant to 
section 870 et seq. of thé Code of Civil Procédure of the state of New York, 
plaintiff proeured an order dlrectlng the examination of the defendant's 
offlcers before trial, and the, production at the examination of such books and 
papers as related to thè issues of the action. The order also directed such 
examination to be held before a master of the court, who was named therein. 
The président of the défendant, Br. Edmund F. Hanks, appeared before the 
master. In obédience to a master's stmimons duly Served upon hlm, and also 
produced the books and papers mentloned in the sald order. At the hearing 
the witness Hanks refuseà to answer questions asked by plalntifiTs counsel, 
actlng under the advice of hls cOunSel, on the ground that such examination 
yr&a Illégal, unauthorized, and beyond the power of the master or the juris- 
dlctlon of this court or the judge grantlng the order for such examination. 
Upon the record, a motion was ma^e to requlre the witness to answer. 

Walter D. Edmonds, for the nlOtion, 
C. K. Offield, opposed, 

lACOMBE, Circuit Judge (after stating the facts). Ever since the 
I^sage of the act of March 9, 1892, it has been unlf ormly construed 

1 As to conformlty of fédéral practlee, pleading, and procédure to that of the 
state courts, see notes to O'Connell v. Keed, 5 C. O. A. 594; Grlfln v. Wheel Oo., 
9 C. C. A. 548; and Insurance Co. v. Hall, 27 C. C. A- 393. 
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in this court as providing additional modes for taking testimony, so 
as to enable the fédéral courts to avail of ail modes prescribed by the 
laws of the différent states and adapted to tke several communities 
•wbere the courts sit. It is supplementary to section 914, Eev. St. tJ. 
S., securing a uniformity in the mode of taking proof, which that sec- 
tion was no doubt intended to secure, but whi(i it failed to sécure un- 
der the interprétation of the suprême court in Ex parte Fisk, 113 U. S. 
724, 5 Sup. et. 724, 28 L. Ed. 1117. I do not find in Register Co. 
V. Leland, 37 C. C. A. 372, 94 Ped. 505, sufflcient reason for reversing 
former décisions of this court, nor for declining to avail of any 
mode of taking proof which the state laws provide. The practice 
of examination before trial under the New York practice is a most 
wholesome one. It tends to simplification of the trial, and fre- 
quently leads to settlement out of court. The examination sLould 
proceed. 



PLANT V. HARRISON et aL 
(CîrcTilt Court, S. D. New York. February 3, 1900.) 

1. JUBISDICTION OP PbDBRAL CODKTS— SuIT TO ESTABLISH WiLL. 

Whether a fédéral court bas original jurisdiction to entertain a suit 
in which It is sought to establish a certain document as a will, quœre.i 
a Removal or Causes— Rkmahd. 

Where doubt exista as to the jurisdiction of a fédéral court to entertain 
a suit removed f rom a state court, It will be remauded. 

On Motion to Kemand to State Court. 

John E. Parsons and William D. Guthrie, for the motion. 
Louis Cass Ledyard and Maxwell Evarts, opposed. 

LACOMBE, Circuit Judge. Under the Acts of 1887 and 1888 there 
can be no removal where the controversy is not one of which the cir- 
cuit court would hâve original jurisdiction. The suit or action now 
under considération seeks, among other things, the establishment of 
a certain document as a will. Whether this court would hâve juris- 
diction to entertain such a suit, and administer so much of the relief 
prayed for, seems to be a question not altogether f ree f rom doubt upon 
the authorities. Where doubt exists, the practice in this district is 
to remand. Farmers' Loan & Trust Co. v. Hoffman House (Jan. 16, 
1894, unreported), where the opinion of Judge Caldwell in Fitzgerald 
v. Railway Oo. (G. C.) 45 Fed. 812, was coneurred in and foUowed. 
The motion to remand is granted. 

lAs to probate jurisdiction of fédéral court, Bee note to Bedford Quarrles 
Co. v. Thomllnson, 36 C. C. Â. 276. 
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TUSljfBR et al t. SOTJTHEJRN Jab'ME BUILDING & LOÂN ASS'Ii 

(Circuit Court of Appeals, Fifth Circuit April 16, 1900.) 

NO.S86.' 

1. JuHisDioTiojîtOF Fédéral Courts— Ampdnt in Dispute. 

The boad glven by a borrowing stodldiolder In a building and loan astîo- 
cla tien wàs ■conditioned for the payment.by such borrower of montlily In- 
• stallments of dues on hls stods, and ' premium and interest on the loan 
of $2i,000; and the mortgage securipg the loan provided for the sale of 
the mort^a^ed, property in case of default, and the application of the pro- 
ceeds,,ârtér paying costs and attoméjr's fées, to the payment of the prin- 
cipal of thé loan, with ail interest and arrears thereon, together wlth the 
monthly dues upon the stocli, and the unpaid premiums ou the same. 
lEelA, that i& a suit brought by the association to foreclose the mortgage, 
at a time when the , stocis dues in arrears amounted to over $200, the 
amount in dispute exceéded $2,000, exclusive of interest and costs, and 
was sufflcient to give a fédéral court jurisdiction. There being no require- 
ment in the contract that on such foreciosure the borrower should sur- 
render his stoclj, the fact that in his answer he asijed that this be done, 
as permitted by the by-laws, andrthe value of the stock credited on his 
loan, by vyhich the aihount rémalning due was reduced below $2,000, could 
net afCect tjie Jurisdiction of. the qoiîrt.i 

2. Equitt Plbading— Qranting Affirmative Relief to Défendant. 

In a sultby a building and lôàû association to foreclose a mortgage 
giveri by a botrowing stoclihoHer, In which the bill did not ask an ac- 
Sounting between thé parties, norseek to terminate the relationship of 
défendant as a stockholder, such accounting and the cancellation of de- 
féndant's stock can prbperly be decreed only where a cross bill pray- 
iug such relief is flled and regularly served by the défendant 
8. Parties— Suit to Foreclose Mortgage Givbn by Décèdent. 

ïo a suit for the foreciosure bf a mortgage givento a building and 
loan association by a borrowing, stockholder, since deceased, and in 
whieh it is sought to eancel thé stock of such deceased stockholder 
and adjust the equities between him and the association, hls heirs and 
légal représentatives are neeessary parties. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

The appellee, the Southern Home Building & Loan Association, flled îts 
bill in the circuit court on the 14th day of October, 1808, agalnst the appel- 
lants, B. D. Turner and his wife, Bmlly R. Tumer, and S. C. Paine, a feme 
sole, to recovér an indebtedness which was secured by a deed of trust exe- 
cuted by the appellants and C. F. Paine, and for foreciosure of the trust 
deed. The material allégations of tbe bill are the foUowlng: "(2) There- 
upbn your orator complains and says tbat to wit on the 2d day of March, 
1891, défendant B. D. Turner and one C. F. Paine executed and dellvered to 
your orator their certain obligation in writing, called a 'bond,' in the sum 
of $2,000, beariug said last-named date, wherein and whereby the said Paine 
and said Turner severally promised to pay your orator the sum of $2,000 
on the maturity of twenty shares of the capital stock In plaintiff company, 
subscrlbed for prior to said time by said Paine and Turner, to be paid for, 
by the terms of the certiflcate evid&ncing said stock, and also by the terms 
of said bond, in monthly installments of $12 each and every month from the 
date thereof; also, said Paine and Turner, by the terms of said bond, sev- 
erally promised to pay your orator, as interest on said bond, the sum of 
$10 per month, and the further sum of $10 as premium on said bond, and 



lAs to Jurisdiction of circuit court, as determlned by amonnt In eontroversy, 
see note to Auer v. Lombard, 19 0. C. A. 75, and, supplementary thereto, noté 
to Shoe Co. V. Koper, 36 0. C. A. 459. 
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said installments of interest and premium were to be paid monthly eacli and 
every niontli from and after the date of said obligation until the same were 
fuUy paid. (3) Tliat on said date, to wit, tlie 2d day of March, 1891, said de- 
fendants, B. D. Turner and liis wife, Emily B. Turner, tlie said 0. F. Paine 
and liis wife, S. C. Paine, for ttie purpose of seeuring said sums of money 
specitied in said bond, according to its ténor and efCect, ftlso executed and 
delivered to your orator tlieir certain deed of trust in writing, bearing said 
date, wlierein and whereby tliey conveyed to Samuel S. Atkinson, as trustée 
for your orator, as collatéral security as aforesaid, the following described 
premises. situated and being in the towu of Oomanclie, county of Coniiinche, 
State of Texas, to wit: Thirty-three feet off the east end of lots one (1), two 
(2), and three (3) in block six (6) in the town of Comanche, in said county 
and State. * * * That said deed of trust also contains the same provi- 
sions as said bond in regard to the payment of the moneys specifled in said 
bond according to the légal ténor and efCect tliereof; also, in regard to the 
payment of the dues on said stock; also, said deed of trust provides, in case 
of foreclosure of the same, then in such event the makers of said bond 
should pay your orator a reasonable attorney's fee. (4) That after the ex- 
écution of said bond and deed of trust as aforesaid on, to wit, the — day 

of , 1894, the said C. F. Paine died. (5) It is especially provided in said 

deed of trust that if said C. F. Paine and B. D. Turner should fail or neglect 
for tlie space of three months to fulfill, keep, and comply with the condi- 
tions, provisions, and agreements, or any part tliereof, contained in said 
bond and deed of trust, according to their said terms, ténor, and efCect, 
then said bond should mature at once, and your orator should proceed to 
sell said property, as required by the terms of said deed of trust, for the 
satisfaction of the moneys specifled in said bond and the monthly dues upon 
said stock; also, a reasonable sum for the attorney's fées for foreclosing 
said deed of trust. That the makers of said obligation and deed of trust 
liave wholly failed to pay any installment of interest or premium on said 
t)ond or stock dues upon said stock since the Ist day of May, 1897, and by 
reason of the premises said bond has long since become due and payable, 
and said défendant B. D. Turner became liable and proniised to pay your 
orator the principal sum of said bond, to wit, the sum of $2,000, together 
■w-ith reasonable attorney's fées for foreclosing said deed of trust, whlch 
your orator allèges to be $200; also, interest and premium on said bond from 
said Ist day of^May, 1807; also, the monthly dues on said stock from the 
Ist day of May, 1897, at the rate of $12 for each and every month from said 
dates, in accordance with the provisions of said bond and deed of trust, now 
amoiinting to the sum of, to wit, $204; but to pay the same, or any part 
thereof, said défendant has wholly refused. (6) Your orator tlierefore prays 
that the said défendants may be compelled to answer, ail and singular, tiie 
premises in this bill, but not under oath; answering under oath being here- 
by expressly waived. Your orator further prays that a writ of subpœna 
may issue in due form of law, directed to the aforesaid défendants, B. D. 
Turner, Emily E. Turner, and S. C. Paine, ail of whom réside in the town 
of Comanchei county of Comanche, state of Texas, requirlng tliem, and each 
of tliem, to appear and to answer, ail and singular, the premises in said 
bill as aforesaid. Your orator further prays upon final hearing hereof for 
a decree for its debts, interests, premiums, attorney's fées, stock dues, and 
eosts, and that its said lien be established upon said premises, and be de- 
clared superior to the claim of any and ail of said défendants, and the same 
be foreclosed against each and everj' one of said défendants, and said prom- 
ises be ordered sold, and the proceeds thereof applied to the satisfaction 
of said decree, and for a writ of assistance to place the purchaser of said 
premises at such sale in possession thereof, and for ail gênerai and équitable 
relief." 

In the answer of the défendants, flled January 7, 1899, tbey flrst objecc to 
the jurisdiction of the court, for the following reasons: "(1) That the matter 
in controversy, as alleged in the plaintiff's pétition, is exclusive of inter- 
est, and, after deducting ail payments and ofïsets, less than the sum of two 
thousand dollars, and the same is not cognizable by this court, and that the 
plaintitf has falsely and fraudulently alleged the matter in controversy to 
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amount to more than the snm of two thousand dollars, as mentloned în his 
said pétition, for the purpose bf givlng thls court jurlsdiction, and this they 
are ready to verify- Whereîore they pray Judgment whether this court can 
or -wlU take f nrther cognizànce of this suit." 

On behalf of the ""défendant S. C. Paine it Is next averred: "(2) That she, 
before and at thè tlme of the making of the sald several supposed bond and 
deed of trust mentloned in plalntiff's pétition, was, as alleged in the plain- 
tlff's pétition, the -Wiîe of the sald C. F. Paine, and was then under the dis- 
ability of coverture, and not llable for said debt or any part thereof; and 
this she is rettdy to verify." 

In the thlrd clause of the answer the défendants deny that the bond 
and deed of trust as set forth in the bill of complalnt were executed by 
them, and the answer therèafter proceeds as follows: "But thèse défend- 
ants aver and say that the real transaction between the plaintifC and said 
B. D. Turner and C. F. Paine was as follows: That the said B. D. Turner 
and said C. F. Paine on thè Ist day of March, 1890, subscribed for twenty 
shares of the capital stock of the plalntiff's association, for flOO each, upon 
which the said Turner and Paine were to pay the plalntiff sixty cents per 
share per rtionth until sald stock should mature, and that the by-laws, rules, 
and régulations of the plairititt association provided that Its 'stock matures 
when the payments made upon it and the quarterly dlvidends amount to the par 
value of -flOO per share,' a,nd It was then estimated by the plalntiff that sald 
stock should mature 'in seveii years, or less tiaie, allowlng the association to 
make only an ordlnary profit' That in pursuance thereof the said Turner 
and Paine pald to the plalntiff therèafter mopthly In ridvance the sum of 
$12 for thlrteen successive months, amountlng In the aggregate to the sum 
of $156, and belng the montllly payments due on said stock up to the 2d 
day of March, 1881. That on sald 2d day of March, 1891, plalntiff advanced 
to the sald Turner and Paine on sald twenty shares of stock the sum of 
$2,000, to bear Interest at the rate of si:ç per cent, per aiinum, payable month- 
ly, and secured by pledge and delivery of the sald twenty shares of stock 
by said Turner and Paine to the plalntiff; sald sum of .$2,000 to be paid off 
and discharged at the maturity of said stock by the surrender of sald twenty 
shares of stock by the said Turner and Paine to the plalntiff, and by a 
cancellatlon thereof by the plalntiff. Thèse défendants aver that from and 
after the said 2d day of March, 1891, to the Ist day of May, -1897, inclusive, 
there was pald by the sald TUrner and the sald Paine to the plalntiff the fol- 
lowlng sums of money, to wlt: The sum of $888 on said stock dues, whlch, 
together with the said $156, aggregated the sum of $1,0J;4 on said stock dues, 
and the sum of $750 interest, being the interest due on sald advance of 
$2,000 from the sald 2d day of March, 1891, to the Ist day of May, 1897, in- 
clusive; and the sald Turner and the said Paine aiso pald to the plaintlff 
monthly payments of $10 each, amountlng in the aggregate to the sum of 
$750, whieh was paid to the plalntiff and recelved by it on said advance of 
$2,000. * * ■* The défendants aver and charge that the said twenty 
shares of stock so owned by the said Turner and Paine, and now in the pos- 
session of the plalntiff as a pledge for the advance of sald two thousand 
dollars, bas been and Is matijred, and that said Turner and the estate of the 
said 0. F. Paine Is entitled to a crédit of two thousand dollars in money due 
from said association, which, by the terms of the sald agreement so entered 
into between thê plalntiff and sald Paine as aforesald, should be applied to 
the payment of the said sum of two thousand dollars so advanced by the 
plalntiff to the sald Tumér and Paine, which sum, together with the pay- 
ments made by said Turner and Paine, and whlch was to be credlted on sald 
Sum of two thousand dollars so advanced, is sufflclent to pay off and dis- 
charge sald sum of two thousand dollars, and wlU leave a large sum of 
money in the hands of the plalntiff, to which, in eqUlty and good conscience, 
the défendant Turner and the said Paine are Instly entitled. Thèse défend- 
ants further aver and say thW it Is provided In the by-laws, rules, and régu- 
lations of sald association thàt 'members may wlthdraw from the associa- 
tion at any tlme after one year from date of subscrlption, by givlng sixty 
days' notice, and shall be entitled to receive the money paid into the loan 
f und, with not less than six per cent interest for the average tlme.' And 
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It Is provlded, also, that the loan fund referred to in sald by-laws 'consista 
of flfty cents per share per month, and ail Interest, fines, premiums, and 
profits of ail kinds, and no part of thls fund can be used for expenses of any 
kind whatever unless taxes hâve to be paid thereon.' And the défendants 
say that if sald stock has net in fact matured, and if any part of said sum ot 
two thousand dollars so advanced has not been paid ofC, they now hère give 
notice to the plalntlff of the désire and intention of the défendant Turner 
and estate of said Paine to wlthdraw from said association, and to apply the 
amount of the withdrawal to which they are entitled under the sald pro- 
visions of the by-laws and rules and régulations of sald association to the 
payment of the said advance of two thousand dollars, and any Interest or 
other moneys justly due from the défendants to the plaintifC; and thèse de- 
fendants offer to account with the plaintiff concerning said matters, and to 
do and perform such things as In good conscience and equity should be 
done, aud to do and perform ail things required of them by this honorable 
court. And they pray that the court shall order and direct an accounting 
with, by, and between the plalntifC and défendants, and that by its decree 
thèse défendants may be fully protected in ail of their just rights and 
equlties, and for such other and further relief as may seem to the court fit 
and proper, the premises considered." 

The record discloses that on the Ist day of March, 1890, the appellant B. 
D. Turner and G. F. Paine, respectively, became the owners of 10 shares of 
stock, each for the sum of $100, in the Southern Home Building & Loan 
Association, and separate certlflcates were duly issued to them to that ef- 
fect by the treasurer of the association. Thereafter Turner and Paine ap- 
plied to the appellee for a loan of $2,000. The loan was raade, and to secure 
its payment a bond and deed of trust were executed on the 2d day of March, 
1891,— the former by B. D. ïumer and 0. F. Paine, and the latter by them 
and their wlves, Emily R. Turner and S. C. Paine. The 20 shares of stock 
were also transferred to the appellee to further secure the payment of the 
nioney borrowed. The deed of trust, of which the bond forms a part, is In 
the followlng form, irrelevant portions being pretermltted: 

"Whereas the sald C. F. Paine and B. D. Turner, parties of the first part, 
hâve made and entered into on this day a certain obligation or bond in wrlt- 
Ing, which is in words and figures as foUows: 

" 'State of Texas, County of Comanche. 
" 'Know ail men by thèse présents that we, C. F. Paine and B. D. Turner, 
of said State and county, am held and flrmly bound unto the Southern Home 
Building .and Loan Association of Atlanta, Georgia, and its assigns, in the 
Just and fuU sum of four thousand ($4,000.00) dollars, for the just and full 
payment of which I bind myself, my heirs, executors, and administrators, 
flrmly by thèse présents. Sealed with my seal, and dated the 2nd day of 
March, one thousand eight hundred and ninety-one. The condition of the 
above obligation is such that whereas we, the said O. F. Paine and B. D. 
Turner, hâve thls day procured an advance of two thousand ($2,000.00) dol- 
lars on twenty (20) shares of stock, which I hold in said association, from the 
Southern Home Building and Loan Association of Atlanta, Georgia, under 
the by-laws, rules, and régulations thereof: Now, should we, the sald O. 
F. Paine and B. D. Turner, or any one for us, well and truly pay to the said 
association, so long as it shall continue to exist, or as may be provided in 
Its by-laws. rules, and régulations, the sum of twelve ($12.00) dollars monthly 
on the last day of each month (being installments due on said stock, on 
which an advance was procured as aforesaid), and the further sum of ten 
($10.00) dollars monthly as aforesaid, on the same day, as interest on said 
advance, and the further sum of ten ($10.00) dollars as premium or rédemp- 
tion money on said advance, and keep the buildings on the property given 

to secure advance Insured to the amount of dollars for the beneflt of 

sald association, and pay ail taxes and assessments against the same at 
maturity thereof, and comply with, ail and singular, the requirements of sald 
by-laws, rules, and régulations, ^ea this obligation to be void; otherwise, of 
full efEect C. F. Paine. [L. S.] 

*• 'B. D. Turner. [L- 8.]' 
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"Now, if thfl conditions; provisions, ând agreementsicdiiitaiîiea in said bond 
or obligation shfiUbe well and truly fulfllled, kept, and complied with accord- 
ing to the ternis, ténor, and effeet tliereof, then ttiis' deed shall be nnll and 
void. But istiould tiie said G; F. Paine and B. D. Xiimer, parties ot tlie first 
part, fall or nègleet for the space of tliree môntlis to fulfill, Iseep, and comply 
with the conditions, provisions, and agreements, or any part tliereof, atword- 
ing to its said terms, ténor, and effeet, then tliis deed shall remain in full force, 
and the said pârty of the second' part, or in case of bis death, or absence from 
the State, or refusai or Inability to act, the sheriff of Comanche county for tlie 
time belng, may proceed to sell the property herelnbefore described at public 
vendue, at the court-house door of said county, for cash, * * * and out 
of the proceeds of such salé, first, the costs and expenses conneeted with the 
exécution of tWs trust shall bepaid, the same to Indude a reasonable sum for 
attorneys' fées, and next the amount of the principal debt secured hereby, 
with ail intferest and ari'ears thereon, together with the monthly dues upon 
said stock, and the impald premiums upon the same, and ail assessments and 
fines reinaining due and unpaid upon said shares of stock of said association, 
and also ail strins of money pald by said association for taxes, repairs, and 
Insurance premiums, and interest thereon, and ail other sums of money intend- 
ed to be secured hereby shall be paid, and the residue, if any, shall be paid 
to the said parties of the flrst part, or hls légal représentatives." 

The cause came on for hearing upon the pleadings (consisting of the bill, 
answer, and replication) and proofs. The following final decree resulted: 
"ïhe court Is of the opinion that said loan obligation became due prior to the 
institution ofthis suit, by th'b reason of the f allure of the respondents to pay 
the monthly installments of interest and premium spêeifled therein, and the 
monthly installhients due on the certificates of stock, as specified in said loan 
obligation and in the deed of trust sued upon; that the two stock certificates, 
for ten shares each, of the capital stock in complainant association, bearing 
date the ist day of March, 1890, and evidenced by certificates Nos. 4,589 and 
4,590, respectlvely, and issued to the said B. D. Turner and C. F. Paine, de- 
ceased, ought to be, and the sanie are hereby, canceled and held for naught, 
and that the withdrawal value thereof, to wit, $1,351.80, be allowed as a crédit 
on the said indebtedness of respondent B. D. Turner, evidenced by the con- 
tracts sued upon; and after a,llowing such crédit the court flnds there is justly 
due the complainant the sum of $1,307, the same being the principal sum of 
$2,000, with interest thereon ia:t the rate of 12 per cent, per annum, from the 
Ist day of March, 1897, to thls day, after deducting therefrom the said stock 
crédit of $1,351.80, leaving the sum of $1,180.20, balance due, and adding there- 
to the sum of $118.20, being ten pér éentum attorneys' fées on said balance. 
It is therefore ordered, adjudged, and decreed by the court that the complain- 
ant, the Southern Home Building and Lfoan Association of Atlanta, Georgia, 
a corporation, do bave and recover of and from the respondent B. D. Turner 
the said sum of $1,307.00, with interest thereon from date at the rate of 6% 
per annuni, ànd ail costs of suit. It is further ordered and decreed by the 
court that coinplainant's deed of trust Uën, executed by ail of said three re- 
spondents and by 0. F. Paine, deeeased, the former hnsband of S. C. Paine, 
on, to Wit, the 2d day of March. 1891, to secure said obligation on the foilow- 
ing pieCe or parcél of land, sltuated in thé towU of Comanche and county of 
Comanche, state of Texas, * * * be, and the same is hereby, foreclosed, 
as against any interest, right, or claim in and to said property of any and ail 
of said respondonts herein." After ordering a sale of the property, the decree 
çohcludes: And upon conflrhiation of Such sale by this court the proceeds of 
such sale shall be applied flrst to the satisfaction of the decree herein ren- 
dered, interest and costs, in favor of complainant, as aforesaid, and, if there 
is a balance over after the Satisfaction of said decree, the same shall be paid 
tb the reSponderits B. D. TUrner and S. C. Pàihe, the surviving widow of the 
said O. F. Paine, deeeased; àrid, If such property shall f ail to séll for sufiScient 
to pay off said decree, theh ii is ordered that after the confirmation of such 
sale an exécution shall isstoe against said'B. D. Turner for the balance due 
complainant on said decree. And after confirmation of such sale the said 
commissioner shall convey said property by warranty deed to the purchaser 



313 

thereof, and such purchaser shall hâve his writ of assistance at once to gain 
possession tliereof." 

From tlie (îecree tlius rendered, B. D. Turner, Emily R. ïurner, and S. C. 
Paine liave appealed. 

A. M. Carter, for appellants. 

L. A. Smith and Drew Pruit, for appellees. 

Before TARDEE, Circuit Judge, and NEWMAN and M AXE Y, 

District Judges. 

MAXEY, District Judge, after stating the case, delivered the 
opinion of the court. 

The flrst point to be considered is the error assigned which chal- 
lenges the jurisdiction of the circuit court on the ground that the 
amount in dispute does not exceed, exclusive of interest and costs, 
the sum of $2,000. By the act of August 13, 1888, it is provided 
"that the circuit courts of the United States shall hâve original 
cognizance, concurrent with the courts of the several states, of ail 
suits of a civil nature, at common law or in equity, * * * in 
which there shall be a controverse' between citizens of différent 
states, in which the niatter in dispute exceeds, exclusive of interest 
and costs, the sum or value aforesaid" (that is, |2,000). 'M Stat. 
434, g 1. "By the matter in dispute," it was said by the suprême 
court in Lee v. Watson, 1 Wall. 339, 17 L. Ed. 558, "is meant the 
subject of htigation, — the matter for which the suit is brought, 
and upon which issue is joined, and in relation to which jurors ' 
are called and witnesses examined. In an action upon a money 
deniand, where the gênerai issue is pleaded. the matter in dispute 
is the debt claimed; and its amount, as stated in the body of the 
déclaration, and not merely the damages alleged, or the prayer for 
judgment at its conclusion, must be considered." Gray v. Blan- 
chard, 97 II. S. 364, 24 L. Ed. 1108; Schacker v. Insurance Co., 93 
U. S. 241, 23 L. Ed. 862. In the présent case suit was brought to 
recover, in addition to interest and costs, the sum of |2,0()0, as the 
principal of the loan advanced; $204, as stock dues; and $200, as 
attorney's fées. The $2,000 advanced by the appellee to the ap- 
pellant B. D. Turner and C. F. Paine, deceased, on their 20 shares 
of stock, was evidenced by a bond executed by Turner and Paine, 
by the terms of which they agreed to pay to the appellee, so long as 
it sliould continue to exist, or as might be provided in its by-laws, 
rules, and régulations, the sum of $12 monthly as installments on 
the stock, and the further sum of $10 monthly as interest on the 
advance of the principal sum, and the additional sum of $10 as 
premium or rédemption money on the advance. And they further 
agreed to comply with ail the requirements of the by-laws, rules, and 
régulations of the appellee. The deed of trust, which was executed 
by Turner and Paine and their wives to further secure the appellee 
in the ultimate payment of the money loaned, provided for a sale 
by the trustée of the property mortgaged, in the event that Turner 
and Paine should fail or neglect for the space of three months to 
fulflU, keep, and comply with the conditions, provisions, and agree- 
ments, or any part thereof, contained in the bond. The proceeds of 
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tfie sale "were directed bj the trust deed to be distributed as fol- 
lowst, First, to the payment of the costs and expansés connected 
with the exécution of the trust, including a reasonable attorney's 
fee; and, second, to the payment of the amount of the principal 
debt, with ail interest and arrears thereon, together with the 
monthly dues upon the stock, and the unpaid premiums upon the 
same, etc.; and the residue was directed to be paid to Turner and 
Paine, or their légal représentatives. The bill of complaint alleged 
that Turner and Paine had failed to pay any installment of interest 
or premium on the bond, or stock dues upon the stock, sin«e the 
Ist day of May, 1897, and that therefore the bond had becoine due 
and payable. It is, however, insisted by the appellants that it was 
only in the event of a sale by thé trustée that the principal sum 
matured. We think this contention cannot be sustaîned. By the 
tenus of the deed of trust, as already explained, the trustée was 
authorized to sell the property, and apply the proceeds of the sale 
to the payment of the principal debt, the unpaid interest, premiums, 
and stock dues, in the event that the obligors in the bond should fail 
or neglect for the space of three months to eomply with the con- 
ditions of the bond. That the parties did fail to eomply with the 
conditions of their bond, and that such failure had continued for 
a much longer period than three months when the appellee flled its 
bill, is clearly shown by the testimony. The Ipan of |2,000 thus 
became due, and that sUm, added to the |204 due on stock install- 
ments which was recoverable by suit (End. Bldg. Ass'ns, § 451), 
exceeded the jurisdictional amount, and it rested with the appellee 
to say whethèr, in order to enforce the payment of its claim, it 
would proceed summarily to sell the property, or invoke the aid of 
a court of eiquity. Morrison v. Beau, 15 Tex. 267; Morgan's L. & 
T. E. & S. S. Oo. V. Texas Cent. Ry. Co., 137 U. S. 171, 11 Sup. Ct. 
61, 34 L. Ed. 625; Guaranty Trust & Safe-Deposit Co. v. Green Oove 
Springs & M. E. Co., 189 U. S. 137, 11 Sup. Ct. 512, 35 L. Ed. 116; 
2 Jones, Mortg. § 1443. In Computing the amount in dispute be- 
tween the parties, it is not material to consider the item of attorney's 
fées (Fowler v. Trust Oo., 141 U. S. 384, 12 Sup. Ct. 1, 35 L. Ed. 786), 
as the aggregate of the other two items is sufflcient for jurisdic- 
tional purposes. 

It iô farther insisted by the appellants that, although the Î2;000 
advanced should be regarded as due upon the failure to pay the 
monthly înstallments as they matured, still the amount in contro- 
versy, after deducting crédits due them as shown by the decree and 
by the appellee's own évidence, is only |1,307. It is true that, upon 
a considération of the entire case, the court decreed the sum of 
$1,307 to be due to the appellee; but it must be borne in mind 
that it is the amount in dispute between the parties, and not the 
amount ultimately adjudged to the plaintiff, that détermines the 
question of jurisdiction. The appellant sought by its bill simply to 
enforce the payment of a claim which it alleged was due by Turner 
and Paine as borrowing stockholders. It was not the purpose of 
the bill to affect their status or relationship to the association a® 
investing stockholders. If the appellants desired to withdraw their 
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stock, and cancel the certificates issued to them as investing stock- 
holders, and thus obtain crédit for moneys paid into the loan fund, 
it could only be done by complying with the by-laws of the asso- 
ciation. Andruss v. Association, 36 0. C. A. 336, 94 Fed 575; Loan 
Co. V. Everheart (Tex. Civ. App.) 44 S. W. 885; Synnott v. Asso- 
ciation (C. C.) 89 Fed. 292. Article 3 of the by-laws permits a non- 
borrowing member to withdraw his stock upon 60 days' notice, ex- 
cept in case of the death of a member, whose personal représenta- 
tives may withdraw his sharea at any time. But by the same article 
the withdrawal of shares upon which loans hâve been made is pro- 
hibited unless the loan has been paid. Tumer and Paine had the 
unquestioned right to pay off the loan and withdraw their stock, — 
a right of which they failed to avail themselves. But, to authorize 
a withdrawal of stock in any case, the notice required by the by- 
laws was a prerequisite; and the ûrst notice, so far as the record 
discloses, of any intention on the part of the parties to withdraw 
their stock and terminate their relations with the association, was 
given in the answer of the appellants. Up to that time the amount 
for which a recovery was sought by the appellee appeared to be due, 
and whether the appellants would seek to put an end to their rela- 
tionship as stockholders, by praying for an accounting and by the 
withdrawal of their stock, was purely défensive matter, which the 
appellee will not be presumed to hâve anticipated when its bill was 
âled. Hence the amount sought to be recovered by the appellee 
was the matter in dispute between the parties, of which the court 
had jurisdiction, — i. e. the right to hear and détermine, — regardless 
of a défense which may hâve been subsequently interposed by the 
appellants. In Schunk v. Moline, Milbum & Stoddart Co., 147 U. 
S. 505, 13 Sup. et. 417, 37 L. Ed. 258, it was said: 

"In short, the fact of a valid défense to a cause of aetlod, althongh apparent 
on the face of the pétition, does not diminish the amount that is claimed, nor 
détermine what is the matter in dispute; for who can say in advance that 
that défense will be presented by the défendant, or, if presented, sustained 
Tsy the court? We do not mean that a claim evidently flctitious, and alleged 
simply to create a jurisdictional amount, is siifficient to give jurisdictjon." 

See, also, Association v. Price, 169 U. S. 45, 18 Sup. Ct. 251, 42 
L. Ed. 655; Pickham v. Manufacturing Co., 23 C. C. A. 391, 77 Fed. 
663; Association v. CUnningham, 92 Tex. 155, 47 S. W. 714. 

There is nothing in the record to disclose that the claim of the 
appellee is fictitious, nor that it was alleged to oreate a jurisdic- 
tional amount, and we are of opinion that the circuit court had juris- 
diction of the suit. 

The appellants also assign errors affecting the merits of the con- 
troversy, which we are not disposed to consider upon the présent 
appeal, as, in the view we take of the case, the decree must be re- 
versed for the want of necessary parties to the suit. It may be also 
observed that the bill of complaint was not framed with the view 
of terminating the relationship of the appellants as stockholders 
in the association, nor did the prayer for relief either seek or justify 
an adjustment of the equities and an accounting between the par- 
ties. Yet such was the eifect of the decree, notwithstanding the 
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abseace of a cross bill, one of the principal offices of which is to ob- 
tain full and complète relief to ail parties as to the matters charged 
in the original bill. Ayres v. Carver, 17 How. 592, 15 L. Ed. 179. 
AfQrmative relief songbt by a défendant iii an equity suit sliould be 
by cross bill, and is not grantable upon facts stated in the answer. 
"The rule appears to be well established," said Presiding Judge 
Pardee, speaking for the court, in Wood t. OoUins, 8 C. C. A. 525, 

60 Fed. 142, "that, in order to entitle a défendant in equity to aflirm- 
ative relief, he should file a cross bill, which should be regularly 
served, put at issue, and heard as an original bill." Eailroad Co. v. 
Bradleys, 10 Wall. 299, 19 L. Ed. 894; Hill v. Grocery Co., 24 C. C. 
A. 624, 78 Fed. 21, and authorities cited. Hence it would seem 
that in this case a cross bill would be eminently proper, if not neces- 
sary, to enable the parties to obtain complète relief. 

In référence to the question of parties, it is disclosed by the rec- 
ord that C. F. Paine was one of the obligors in the bond upon which 
the suit was brought; that he owned 10 shares of stock in the asso- 
ciation, for which a certiflcate had been issued to him; and that 
he was one of the grantors in the deed of trust. He died in 1894, 
and neither his heirs nor légal representatiYes were made parties 
to the suit; nor are any facts alleged, or otherwise shown by the 
record, which would dispense with the necessity of making them 
parties. The suit being in this condition, with the appellants only 
before it as défendants, the court adjusted the equities between 
the parties, adjudged upon an acoounting, without the usual référ- 
ence to a master, the sum of fl,307 to be due to the appellee on 
the bond, canceled the certiflcate of stock issued to the deceased, 
Paine, and ordered a foreclosùre of the deed of trust. In this we 
think manifest error was committed. Terrell t. Allison, 21 Wall. 
289, 22 L. Ed. 634; Hall v. Hall, 11 Tex. 526; Templeman v. Gresham, 

61 Tex. 50. 

As the case must be reheard in the trial court, the propriety of 
making Atkinson, the trustée named in the deed of trust, a party to 
the suit, is suggested for the considération of counsel. Gardner v. 
Brown, 21 Wall. 36, 22 L. Ed. 527; Shipp t. Williams, 10 C. C. A. 
247, 62 Fed. 4; Hammond v. Tarver (Tex. Sup.) 34 S. W. 729; Shelby 
V. Burtisj 18 Tex. 645. The decree of the circuit court is reversed, 
and the cause remanded, with directions to proceed in conformity 
with the views above expressed. The costs of this appeal will be 
divided equally between the parties. Eeverséd and remanded. 



UNITED STATES T. OEEGON & 0. R. CO. (eiglit cases). 

(Circuit Court, D. Oregon. Aprll 27, 1900.) 

Nos. 2,272, 2,273, 2,388, 2,405, 2,422, 2,501, 2,560, 2,561. 

1. Public Lands— Railroad Gbants— Vestinq of Titlk to Indeknitt Lakds. 

Under the land grants to the Oregon & California Railroad Company of 

July 25, 1866 (14 Stat. 239), and May 4, 1870 (16 Sta:t. 94), the former of 

which contains a provision that "when any of said alternate sections or 

parts of sections [wlthin the boundaries of the primary gi-ant] sliall be 
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found to hâve been grantoiî, sold, reserved, occupied by homestead set- 
tiers, pre-empted or otherwise disposed of, otlier lands designated as afore- 
said shall be selected by said companies in lieu tliereof uuder the direction 
cl' the seeretary of the interior," within certain limits, and the latter of 
whieh contains an équivalent provision, the title to ail lands in the in- 
demnity class, notwithstanding the fact that it required ail such lands to 
malie up the deficiency in the prlmary grant, remained in the United States, 
subject to disposition and to rights acquired by settlers under the home- 
stead and pre-emption laws, until the fact of a deficiency in the primary 
grant had been ascertained, and the indemnity lands in lieu thereof 
selected, and such sélections approved by the seeretary. 
8. Samb— Erronkous Issuanob ov Patents— Suit by Ukitbd States fok Can- 

CELLATrON. 

AVhere the land départaient has issued patents to a railroad company 
for lands to which settlers had acquired a prier rigUt under the home- 
stead and pre-emption laws, the United States is under an obligation to 
eonvey the lands to the rightful claimants, which gives it the right to 
maintain a suit in equity for the cancellation of such patents. 

In Equity. Suits for the cancellation of patents to lands. 

John H. Hall, U. S. Dist. Atty. 

Wm. D. Fenton and Wm. Singer, Jr. (Wm. F. Herrin, of counsel), 
for défendant. 

Thayer, St. Eayner & Schnabel, for homeetead and préemption 
claimants. 

BELLINGER, District Judge. Thèse are suits to cancel patents 
issued by the United States to the défendant company, conveying the 
title to certain odd sections of land within the indemnity limits of 
the land grants made by congress to aid in the construction of the dé- 
fendants railroad from Portland to the southern boundary of Oregon, 
and of its road from Portland, on the west eide of the Willamette 
river, to the town of McMinnville, in this state. The questions to be 
determined arise under two acts of congress granting the land to aid 
in the construction of said railroads, — one of July 35, 18GG (14 Stat. 
239), known as the "East Side Grant," and the other of May 4, 1870 
(16 Stat. 94), known as the "West Side Grant." 

Section 2 of the act of July 25, 18fi6, provides: 

"That there be, and hereby is, granted * • • every altemate section of 
public land, not minerai, designated by odd numbers, to the amount of twenty 
alternate sections per mile (ten on each side) of said railroad line, and when any 
of said alternate sections or parts of sections shall be found to hâve been 
granted, sold, reserved, occupied by homestead settlers, pre-empted or other- 
wise disposed of, otJier lands designated as aforesaid shall be selected by said 
companies in lieu thereof, under the direction of the seeretary of the interior, 
in altemate sections designated by odd numbers as aforesaid, nearest to and 
not more than ten miles beyond the limits of said flrst named alternate sec- 
tions, and as soon as said companies, or either of them, shall flle in the office 
of the seeretary of the interior a map of the survey of said railroad or any 
portion thereof, not less than sixty continuons miles from either terminus, the 
seeretary of the interior shall withdraw from sale public lands herein granted 
on each side of said railroad, so far as located, and witJiin the limits before 
specifled." 

The act of May 4, 1870, after making grant of lands within the 
primary limits of the road, provides as follows: 

"And in case the quantity of ten fuU sections per mile cannot be found on 
each side of said road, within the said limits of twenty miles, other lands des- 
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Ignàted as aforesald, shaU be selected under the direction of the secretary of 
the Interlor on either side at any part ot said road nearest to and not more than 
25 mliës fCom tbe track of sald road to make up such deflclency." 

The suit isbrought by the Ujaited States for the beneflt of some 30 
pre-emption ûnd homestead claimants who settled upon the lands in 
question aftér the défendant'» inap of survey or deflnite location of its 
railroad was illed with and accepted by the secretary of the interior, 
and after the railroad had been constructed, and accepted by the 
United States, but before the company flled its lists of sélections in the 
local land office. Those who had thiis raade settlement upon thèse 
lands were in actual occupation of the same at the time the defendant's 
sélections thereof were flled and approved for patenting; and after 
such sélections had been flled and approved for patenting by the land 
office, but within 90 days of thé flling of the officiai plat of survey of 
the lands, the settlers applied to flie préemption and homestead 
claims therefor, But, regardless of thèse claims, the government 
issued its patents to the railroad company. Some of thèse settlements 
were begun as early as 1853, and nearly one-half of the claimants 
hâve been ih possession of their respective tracts more than 20 years. 
Ail hâve made improvements, the amount of which in some cases is of 
the agreed value of $3,000. 

There is a well established distinction between "granted lands" 
and "indemnity lands" in the construction of land grants in aid of 
railroads; and the principle is flrmly established that the title to lands 
in the indemnity clasa does not vest in the railroad company, for the 
beneflt of whibh they are contingently granted, but, in the fullest légal 
sensé, rëmains in the United States, until they are actuaJly selected 
and set apart, under the direction of thé secretary of the interior, spe- 
ciflcally for indemnity purposes. Until such time the title remains 
in the goyèrnment, subjèct to its disposai at its pleasure. Grinnell v, 
Railroad Co., 103 U. S. 739, 26 L. Ed. 456; St. Paul & S. C. E. Co. v. 
Winona & St. P. E. Co., 112 U. S. 720, 5 Sup. Ot. 334, 28 L. Ed. 872; 
Kansas Pac. R. Co. v. Atchison, T. & S. F. E. Co., 113 U. S. 414, 5 Sup. 
et. 208, 28 L. Ed. 794; Eailroad Co. V.'Herring, 110 U. S. 27, 3 Sup. 
Ot. 485, 28 L. Ed. 56; Barney v. Eailroad Co., 117 U. S. 238, 6 Sup. 
Ot. 654, 29 L. Ed. 858; Sioux City & St. P. E. Co. v, Chicago, M. & 
St. P. Éy. Co., 117 U. S. 406, 6 Sup. Ct. 790, 29 L. Ed. 928; U. S. v. 
Missouri, K. & T. Ey. Co., 141 U. S. 374, 12 Sup. Ct. 13, 35 L. Ed. 766. 
The défendant undertakes to distingiiish this case from those cited, 
upon the authority of the case of St. Paul & P. E. Co. V. Northern 
Pac. E. Oo„ 139 U. S. 1, 11 Sup. Ct, 389, 35 L. Ed. 77. That was a 
case of contest between two railroad companies, and it was held that 
the exception in the grant to the Northern Paciflc Eailroad Company 
of ail subséquent grants prior to the deflnite location of its road was 
not intended to cover other grants for the construction of roads of a 
similar character. And in that connection the court say there was 
no occasion for the exercise of the judgment of the secretary of the 
interior in selecting indemnity lands, as ail the lands Within the in- 
demnity limits only made up in part for the deflciency. The distinc- 
tion which is sought to be established is based upon this conclusion of 
the court, — ^that there was no occasion in that case for the exercise 
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of the judgment of the secretary of the interior in selecting indemnity 
lands, — and upon the application made of this case in tlie late case 
of Raiiroad Co. v. Groeck, 31 C. O. A. 334, 87 Ped. 970. In the case 
last referred to, the company had accepted the terms of the grant, and 
fixed the gênerai route of its road as contemplated by the act, and 
âled a map thereof in the office of the commissioner of the gênerai 
land office, which had been approved, and in pursuance of which the 
secretary of the interior withdrew the odd sections of land, including 
the land in controversy, from sale or location, préemption, or home- 
stead entry. Thereafter the secretary revoked the order of with- 
drawal, which order of revocation was subsequently suspended. The 
defendant's title was initiated and was procured at the time the lands 
had been restored by the setting aside of the order of withdrawal. 
The court was of the opinion that the subséquent cancellation of the 
order of withdrawal did net authorize the defendant's pre-emption, 
which was nevertheless in violation of law and right. But the court 
further held that in the case of such a grant as that under considéra- 
tion the terms of the grant itself operated to withdraw the indemnity 
lands from settlement from the moment when a map of the gênerai 
route of the road was made and flled. In support of the conclusion 
reached the court also cited the case of St. Paul & S. C. K. Co. v. 
Winona & St. P. R. Co., 112 U. S. 720, 5 Sup. Ct. 334, 28 L. Ed. 872. 
That was also a case of conflict between two raiiroad grants which 
overlapped, and it was held, as in the cases above cited, that, in case 
of . lieu lands, neither priority of grant nor priority of location nor 
priority of construction gives priority of right, but that this is 
determined by priority of sélection, when the sélection is made ac- 
cording to law. I do not think that the court intended, in the case 
of Raiiroad Co. v. Groeck, to establish a new rule for cases of this 
kind, based upon a distinction between cases where ail the lands 
within the indemnity limits do not more than make up for the defl- 
ciency in the primary grant, and cases where the lands within the 
indemnity limits are more than enough for such deflciency. It has 
been the uniform policy of the government to permit settlement up- 
on indemnity lands, — lands contingently granted to aid in the con- 
struction of railroads; and this pOlicy has been extended to lands 
within the primary limits of such grants, by an act passed in 1876 
(19 Stat. 35), which provides for confirmation of aU homestead and 
préemption entries made in good faith by actual settlers, upon 
tracts of not more than 160 acres within the limits of any land grant, 
prior to the time when notice of the withdrawal of the lands em- 
braced in the grant is received at the local land office. It can make no 
différence in any case that it turns ont that ail the odd-numbered sec- 
tions within the indemnity limits are not more than are required to 
make up the deflciency in the primary grant. How is the fact to be 
known? It must be ascertained in some manner. Some action by 
the secretary of the interior is necessary in order to détermine it, 
and there must be public information of the fact when it is deter- 
mined, Bo that the interested public may be advised. The only 
means provided for is that of sélections to be made by the secretary. 
In this connection the opinion of the court in Wisconsin Cent. R. 
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Co. V. Priée Cô., 133 U. S. 496, 10 Sup. Ct. 341, 33 L. Ed. 687, bas 
direct application: 

"He [the secretary] waS tequlred to détermine, In the flrst place, whether 
there were any deflclenciés In the land granted to the eompany which were 
to be suppUed from indemnity lands; and, in the second place, whether the 
partlcular indemnity lands selected could be properly takenfor those deflclen- 
eies. In order to reach a proper conclusion on thèse two questions, he had 
also to inquire and détermine whether any lands in the place llmits had been 
previously dlsposed of by the govemment, or whether any pre-emption or 
homestead rights had attached before the line of the road was definitely 
flxed. There could be no i;idemnity unlegs a loss was established. * * * 
Until thè sélections were approved there were no sélections in fact, — only pre- 
limihary proceedings taljën for that purpose,^and the indemnity lands re- 
mained unaffected in their title. Until then the lands which might be talcen 
as indemnity were incapable of identification; the proposed sélections remained 
the propprty of the United States. The government was, indeed, under a 
promise, to give the compauj' indemnity lands in lieu of what might be lost by 
the Câuàes mentioned. But such promise passed no title, and, until' it was 
executed, created no légal interest which could be enforced in the courts." 

The words employed in the two granting acts in the cases in ques- 
tion remove ail doubt, if there is otherwise room for doubt: 

"And when any of said alternate sections or parts of sections shall be found 
to hâve been granted, sold, reserved, occupied by homestead settlers, pre- 
empted, or otherwise disposed of, other lands, designated, as aforesaid, shall 
be selected by said companies in lieu thereof, under the direction of the secre- 
tary of the interior," etc. 

Such is the language employed in the act of 1866. That employed 
in the act of 1870 is of likçi effect : 

"And in case the quantity of ten full sections per mile cannot be found on 
each side of said road, within the said limits of twenty miles, other lands des- 
ignated as aforesaid, shall be selected under the direction of the secretary of 
the interior," etc. 

Thëre is no room to argue that the secretary is not required by 
the circumstances of the case to make sélections, when he is so re- 
quired by the mandate of the two granting acts. And thèse "sé- 
lections" are indispensable to the opération of the grant within the 
indemnity limits. It does not otherwise attach to any lands within 
thèse limits, and had not so attached at the date of the homestead 
and pre-emption se ttlements made by the settlers for whose benelit 
this suit is brought , 

I am of thè opinion tha:t thèse suit» are properly brought by the 
United States; tbat the ^contention that, when an équitable title is 
claimed by the homestéàder and pre-emptioner, the government has 
no actionable interest, cannot be sustained. The case of U. S. v. 
Missouri, K. & T. Ey. Co., 141 U. S. 358, 12 Sup. Ct. 13, 35 L. Ed. 
766, is décisive of the question. That was a case in which the dé- 
cision of the court was bàsed upon thé conclusion that tlie patents 
held for cahcellation included lands which equitably belonged to 
bona flde settlers, whose rights had been acquired under the home- 
stead and pre-emption laws. As to soine of the interests in that 
case the jûrisdiction was tnaintained on the ground that the United 
States was undef an obligation to clailnants under the homestead 
and pre-emption laws to àndo the Wrong alleged to bave been done 
by its oflQcers iû issuing patents to the eompany, and thereby enable 
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it to pioperly administer thèse lands, and give clear title to those 
wliose riglits were superior to those of the railway company. It is 
ti'ue tliat as to some of the lands it appeared from the averments of 
the bill that the TJnited States had a direct interest, but, as just 
stated, this was trne as to only a part of the lands in question. The 
jurisdiction was niaintained in that case, as it must be in this, upon 
the ground that there existed on the part of the United States an 
obligation to issue patents to the rightful owners of the lands in 
question, and that they could not perforai this obligation until the 
patents complained of were annulled. The court further says that 
thèse principles equally apply where patents hâve been issued by 
mistake, and they are specially applicable where a multiplicity of 
suits, each one depending upon the same facts and upon the same 
questions of law, can be avoided, and where a comprehensive de- 
cree, covering ail contested rights, would acconiplish the substan- 
tial ends of justice. Thèse considérations hâve application in the 
case on trial. There must be a decree as praved for in the bill in 
cases Nos. 2,272, 2,273. In cases Nos. 2,405, 2^22, 2,.560, 2,561, the 
pleas to the bill are overruled. In cases Nos. 2,388 and 2,501, the 
demurrers are overruled. 



CALLANAN v. FRIEDMAN. 

(Circuit Court, S. D. New Yorlî. April 24, 1900.) 

1. Injdnction— Defadlt Decree — Obédience to Writ. 

If there is any sufBcient ground for relieving a défendant from the 
opération of a decree for an injunction, taJîeii by default, by opening his 
default, and allowing him to litigate the questions of law and faet arising 
in the cause, he should apply for sucli relief, and meanwliile obey the in- 
junction, unless he can induce the court to suspend its opération. 

2. Same — Contempt— Penalty. 

A writ of injunction personally served on défendant commanded -him 
to desist from making, using, or vending, in violation of a patent, any hat 
fasteners made substantially as described in said patent and claimed in 
the claim thereof. Thereafter défendant sold a dozen hat fasteners of 
thë kind described in the writ. Helé, that in view of the straitened cir- 
cumstances of défendant, and of the fact that he was misled by his coun- 
sel, he should be flned the sum of $300, and, in default of payment within 
10 days, be committed. 

On Motion to Punish for Contempt. 

Walter D. Edmonds, for the motion. 
Jarvis H. Miller, opposed. 

LACOMBE, Circuit Judge. Défendant seems to hâve treated the 
injunction of this court with open and absolute contempt, and he 
cannot shield himself from ail punishment thei'efor by laying the 
blâme on his counsel. If in the varions proceedings prior to the 
entry of decree pro confesso there was any sufificient ground for re- 
lieving défendant from the opération of such decree, opening his de- 
fault, and allowing him to litigate the questions of law and fact 
arising in the cause, his proper course was to apply for such relief, 
and meanwhile to obèy the injunction, unless he could induce the 
101 B\— 21 
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court to suspend, its opération, Instead of respecting the decree of 
the court, an4 applying Ju an prderly way for its modification, de- 
fendant has aqted as if sjicïi decree were mère blank paper, and 
the commands pf the court entitled tp no considération whatever. 
The writ of ifljpnction was duly sçrved upon défendant personally 
prior to April 1, 1900. It commanded him to desist from making, 
using, or vending, in violation of said patent, any hat fasteners made 
substantially as déscribed in said patent and claimed in the claim 
thereof. Nevertheless, on April 2, 1900, defendan;t sold a dozen hat 
fasteners of the kind reprèsented by sample filed with the moving 
papers. That hat fasteners such as this sample are "made aceord- 
ing to and eniploying and containing the inventions and improve- 
ments describéd; in said letters patent and claimed in the flrst claim 
thereof" is established by the decree (which so holds as to the fas- 
teners sold prior to suit brpught), it appearing that ail the fasteners 
which défendant has sold, whether before or after decree, are sub- 
stantially identieal in ail their parts. Disobedience of the injunc- 
tion is flagrant, Nevertheless the court will give due considération 
to the circumstànce that défendant was misled by his counsel, and 
to the further fact that he is in straitenéd circumstances. A fine of 
fSOO (one-third to the United States, two-thirds to complainant) is 
imposed, to be paid within 10 dàys, or, in default of payment, de- 
fendant will be committed. 



WILLIAMSON et al. V. MONROB et al. 
(Circuit Court, W. D. Arkansas, Ft Smith Division. March 21, 1900.) 

1. EquiTT JuBispiCTioN— Adéquate Rkmedt at Law— Suit to Settle Part- 

NERsirip. 

Wtiere a suit in equlty has been made necessary to settle the affalrs of a 
partûershlp, the court will retaln jurladiction therein to adminlster com- 
plète relief betsvreen the partners, although as to some of the mattera 
involved adéquate relief might hâve been afforded by an action at law. 

2. Samb. 

Whère it Is compétent for a court of equlty to grant the relief sought, and 

it has Jurisdlctlon of the subject-roatter of the suit, the objection that 

■ there is an adéquate remedy at law to defeat the jurisdlction must be 

taken at the earllest opportunity, and before the défendant enters a full 

défense. 

8. Ecjtjitt — Lâches. 

A suit in equlty will not be stayed for lâches before the tlme flxed by 
the analogous statute of limitations at law has run, unless unusual condi- 
tions or circumstances are shown by défendant, which rnake It inéquitable 
- to permit the strit to be malntained after the lapse of a brlef er tlme. 
A. Paktnbrship— Dutt of Pabtkbbs to Firm— Fraudulent Conduct oï 
Partners. 

Complainants and défendants were partners In a firm which ootalned a 
contract for the construction of 60 miles of a railroad. By agreement 
between them one of défendants was to take personal charge of the wotk, 
recelvlng a salary therefor from the flrm, and was to endeavor to complète 
It with such expédition and In such manner as to enable the firm, if pos- 
sible, to secure a further contract upon the same road. Défendants re- 
ceived some assurances from the compajjy that a second contract would 
be glven them, but concealed such fact from complainants, and, acting 
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In concert, -wrote complalnants dissolvîng the partnership, after whieh 
they together secured a second contract for the construction of 70 milea 
of road addltional, in which they refused to permit complainants to share. 
Held, that thelr action was a breacli of the duty imposed on them by the 
law to act in the utmost good faith towards their partners, and that they 
would be charged with relation to the second contract as trustées of the 
firm, or, conceding their action in dissolving the partnership to liave been 
effective, would be held to respond in damages to complainants, such dam- 
ages to be measured by the profits realized on such contract. 
5. Equitablb Assignment — Nonnegotiable Note. 

A nonnegotiable note given by a partner to a thlrd party, payable when 
final settlement shall be made on a contract between the flrm of which 
he is a member and a construction Company for work, does not operate as 
an équitable assignment of any part of the money due the firm on such 
contract, and cannot be used by the construction company in part payment 
of such amount, since such use would preclude the maker from maklng 
any défense which he might hâve as against the payée. 

In Equity. Suit for settlement and accounting between partners. 

Ira D. Oglesby and Hugh R. Garden, for complainants. 

Hill & Brizzolara, S. E. Cockrill, and D. S. Alford, for défendants. 

BOGEES, District Judge. The record in this case is so Tolum- 
inous as to forbid a discussion of the évidence in détail. If time and 
other pressing work permitted, an effort to do so could prove of no 
valuable service. I must content myself by stating such ultimate 
flndings of fact as are essential to a détermination of the case, 
and by declaring the law applicable thereto. At the hearing the 
argument of both facts and law was unusually elaborate, show- 
ing not only great care and intense labor, but a wide research. 
The abstracts of the évidence and the printed and typewritten 
briefs cover several hundred pages, and the oral arguments con- 
sumed several days. The eminent counsel who presented the case 
hâve given the court great assistance, and it has since examined 
the évidence of the important witnesses, that it might the better 
weigh and détermine their credibility, made necessary by reason 
of the fact that the testimony on every vital point is irreconcilably 
in conflict. The bill was filed for the settlement of a partnership, 
and ail that is necessary to be said of the facts will be found in 
the opinion to follow. 

In the spring of 1894 the plaintiffs and défendants Monroe and 
Lee entered into a partnership as contraetors for the construction 
of railroads, canals, streets, and other rock, gravel, and earth works, 
under the flrm name of Monroe, Strang, Lee & Co., and opened an 
ofiSce in the city of New York. On September 15, 1894, the flrm 
made a contract with the Arkansas Construction Company, a Mis- 
souri corporation, domiciled at Kansas City, Mo., for the construc- 
tion of 230 miles of the Kansas City, Pittsburg & Gulf Eailroad. 
In that contract the plaintifif Williamson does not appear as a party, 
but one Marion Ford, a mère dummy for Williamson, appears in 
his stead as constituting the company. This contract covered the 
entire Kansas City, Pittsburg & Gulf line of railroad from Shreve- 
port, La., to Ft. Smith, Ark., except 40 miles, beginning at Texar- 
kana, Ark., and extending north, which part of the road was then 
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coÉstruèted ;fttid in opération. In December, 1894, a controversy 
arô'sé''bétween"the Arkansas Construction Gompany and Monroe, 
.Sïr^g^ jÇ^e,;i^ Cb. às'to, thé validity of tlie contract,; the construction 
conipaiiy pèfusing ib t^e bound by it for alleged irregularities in 
its exécution, and asserting its inval'dity; while the ûrm of Monroe, 
Strang, làee & Go. urged its validity, and insisted upon the right to 
carry it out. Ii} thé meantime, the ûame of Marion Ford, who had 
no interest in the contract (even if he had an existence at ail), and 
whose name .was, it :appears, insérted as representing plaintiff Wil- 
liamson, — whoy for reasons satisfactory to himself, did not care to 
be known as one of the partners at that time,— dropped out and dis- 
, appeared. The résult Oî the controversy over this contract, as is 
ugual in such cases, was an effort to compromise their différences by 
executing a new contract This was accomplished at Kaneas Gity, 
Mo., on January 14, 1895, and a contract was entered into by which 
the flmi of Mbnrbe, Strang, Lee & Go. were to construct 50 miles of 
the Texark^n^L & Ft. Smith Kailway (which is a part of the Kansas 
Gity, pittehurg & Gulf System), beginning at the north end of W. 
0. Merritt's work, aboùt 14| miles north bf Little river, to a point 
50 milçs iiprthof the place of beginning, ail in Arkansas. This 

! 5,0 mile contrac|: covered a part pf the rbad embraced in the 230-mile 
contract, as was also a, subséquent 7()-mile contract; which latter, 
m we ,^hall see hereafter, became the principal cause of controversy 
in this jitigatjpn. The considération, in part, for this 50-mile contract, 
was the surrendpr of the 330-mile contract, and the Texarkana & Ft. 

.^inith Railroad also madp itself prima:rily liable to the said Arkansas 
Çpnstructiçja Company for the payment of ail sums of money provided 

jÏQrin the 50-inile contpact to Monroe, Strang, Lee & Co., according 
tp.jthe tenns pf the contract, and also made itself liable for ail cove- 

. nants therein contained.; The fact is, however, that the controlling 
spirits-^the chief oflacers— in the Kansas Gity, Pittsburg & Gulf Eail- 
road Oppjpany, lie Arkansas Construction Gompany, and the Missouri, 

, îl^ansas & Texas Trust Company (the latter being a Missouri corpora- 
tion, organized to finance the road, and the Arkansas Construction 
Company, organized to build it) were one and the same; that is to 

i8fay, the management of each of thèse corporations was practically, 
and to ail intents and purposes, the same. 

This new 50-mile coiitract, made at Kansas Gity on January 14, 
,1395, after much bickering between Monroe, Strang, and Lee on the 
one side (Williamson being at that time in New York), and the ofQ- 
cers of thC' Arkansas Construction Obmpany on the other, was flnaJly 
made by Monroe and Lee, in the absence and without the knowledge or 
consent bf the plaintiff s, although Strang was then in Kansas City. 
The bone pf contention between the contending parties to the con- 
tract was an effort on the part pf Monroe, Strang, and Lee to induce 
the Arkansas Construction Company to agrée to give them more 

j than 50 miles of work, or, if not, then, at least, a written guaranty 

, that they should haye additional work if they completed the 50-mile 
contract tO' their satisfaction* This the construction company re- 
fused. There is much évidence, pro ai\d con, as to whether Martin, 
thp président of the Arkansas Constructïon Company, and Gentry, its 
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chief engineer, did not make an oral promise to give additional work 
before the 50-mile contract was entered into. It is not important 
■whether they did or not. At the time Monroe and Lee made the 50- 
mile contract, Strang, as stated, was in Kansas City, and had been in 
daily conférence with them for several days, but he was. not présent 
when that contract was made, and did not ascertain, until after he 
had left Kansas City for New York, that any contract had been made. 
Williamson was in New York, and took no part in the negotiations 
for the new contract. While en route to New York, Lee informed 
Strang of the new contract, and told him that Martin, the président 
of the Arkansas Construction Company, had taken umbrage at some- 
thing Strang had said or done pending the negotiations for the con- 
tract, and had expressed a désire that, in the exécution of the work 
under the contract, he should not be brought in contact with Strang. 
At this Strang became offended, and refused to surrender the con- 
tract or exécute the bond requii-ed, and, on reaching New York, at 
once began negotiations by wire to Monroe, at his home in Ijawrence, 
Kan., to sell his interest in the contract to Monroe and Lee. Monroe 
objecteo to this, and insisted that Strang should remain in the flrm 
and assist in the exécution of the contract. In the meantime, Lee. 
who had imparted this information to Strang, and who, the proof 
shows, was authorized to represent Monroe when he was not prés- 
ent, in ail such matters as affected bis interests in the partnership, 
urged Strang to exécute the bond to the construction company, and, 
among other things, represented, in substance, that the offlcers of 
the construction company had promised the flrm additional work, and 
he felt sure that they could be tnusted, and that the flrm would get 
it. He also represented that he (Lee) stood well with Gentry, the 
chief engineer of the construction company, and that if he (Lee) was 
put in charge of the work, and Monroe left to look after matters 
with the company, he was satisfled they would get the additional 
work. He also agreed with his partners to go on the work in per- 
son, and promised Strang and Williamson to do ail he could to get 
the additional work, and if there was objection to Strang and Wil- 
liamson because of the old contract, or the stand they had taken in 
not delivering it up, that he would take the work in the name of 
Monroe and Lee for the beneflt of the firm. Upon thèse assurances 
Strang yielded, and he and Williamson signed the bond, and agreed 
to close the 30-mile contract, and to surrender the 230-mile contract, 
both of which were accordingly done. By agreement between the 
partners, Monroe, Strang, and Lee met at Texarkana, Ark., about 
the middle of February, 1895, and there sublet the work. The weight 
of the évidence shows that in letting the work an effort was made to 
get the best class of contractors on the line, in order to expedite the 
Avork so that the flrm would stand a better show for the additional 
work, and to accomplish that end agreed to pay better priées to the 
subcontractors than the work could hâve been sublet for to other 
responsible contractors. Steps were at once taken to get the sub- 
contractors, with their outflts, on the line, and commence work. 
After one or more had reached the line, and others were getting their 
outflts ready, the construction company, on the 2d of March, sus- 
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pended the work on the road indeflnitely. When this occurred, Mon- 
roe was at his home in Lawrence, Kan., and Lee was at Texarkana. 
Williamson and Strang were in New York. The object in suspending 
the work was to relocate the Une, and secure a better and cheaper 
route. Gentry called Monroe to Kansas City by wire on March 2d, 
and there advised him of the situation, and Monroe at once wired Lee 
at Texarkana: "Work suspended on account of route. Notify ail 
contractors. We are promised work on the north end while waiting. 
Corne hère at once." On the same day he wrote Strang, then in New 
York, of the situation, and among other things said: "He [Qentry] 
says while we are waiting he will give us 25 or 30 miles of work run- 
ning towards Shreveport from Ft. Smith. Twelve miles of the 25 
will be the line up to Ft. Smith. Any of this he could not give under 
30 days. This is the situation at présent." Two days later — pos- 
sibly three — ^Lee reached Kansas City, and accompanied Monroe to 
his home in Lawrence, Kan., and there, on the 6th of March, both 
Lee and Monroe wrote letters to Strang and Williamson dissolving 
the flrm, but retaining their interest in the 50-mile contract. When 
Strang and Williamson, a few days later, inquired by wire and let- 
ter about the 25 or 30 miles of work referred to in the above tele- 
gram and letter, both Lee and Monroe represented that Monroe had 
misunderstood Gentry, whom they then said had offered to recom- 
mend an exchange of work on the north end for a part of the 50-mile 
contract, which offer they promptly declined, and that nothing else 
had been said about work on the north end. This interview, in which 
the exchange of work was offered, as they say, occurred either on 
the 4th or 5th of March. This acçount of what had taken place is 
corroborated by Gentry, who dénies ever having promised the firm 
any additional work on the north end of the line. But, after a very 
careful and tedious and painstaking investigation of the record, I am 
constrained to find to the contrary. The letter to Strang, quoted 
above, is too deflnite, and goes too much into détail, to admit of the 
misunderstanding now claimed by Monroe. The intimate relation sub- 
sisting between Monroe: and Lee, both before and after the dissolu- 
tion; the fact that the dissolution notices were prepared the same 
day at Monroe's home, and under the advice of his counsel; and the 
circumstances under which they were prepared and sent out; the 
Marvin letter; the Mclntyre letters; the évasions in their testimony; 
their fruitless efforts to explain away the effects of their letters; 
Lee's admissions to Fergerson and others; his letters to subcon- 
tractors; their secret arrangement to exchange answers to letters of 
Williamson and Strang, so that they might tell the same story; and 
many other established circumstances, ail consistent with themselves, 
— conspire to show that Monroe and Lee were co-operating to con- 
ceal the true conditions from their partners, and to keep from them 
facts important for theni to know, and which it was their duty to 
disclose. I conclude that the dissolution was made in bad faith; 
that the firm had been promised, after the suspension of the work, 
additional work while it was waiting for the new location of the 
road to be made; and that the flrm was dissolved in order that Mon- 
roe and Lee might get this work to the exclusion of their partners. 
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This finding is sustained by tlie letter of Gentry of Mardi 2d, ad- 
dressed to his résident engineer, Eust. Moreover, for the construc- 
tion Company to hâve giren Monroe, Strang, Lee & Co. additionaî 
work pending the suspension was, under the circumstances, the rea- 
sonable, the natural, the right, and the honorable thing to do, and 
that, too, in the interest of ail parties, in order to avoid ail questions 
of damages between the construction company and the flrm of Mon- 
roe, Strang, Lee & Co., and the latter firm and their subcontractors ; 
and that this additionaJ work was offered, or that Gentry promised 
to recommend to the construction company to give it to that ârm, and 
that it was sanctioned by Martin, the président of the company, little 
doubt can be entertained. 

The court is satisâed, from the Marvin letter, that Gentry prom- 
ised Lee and Monroe, on the 4th of March, to give the flrm additionaî 
work, and that they thereupon informed him that it was their pur- 
pose to dissolve the flrm, and that they did not want the work for 
it, but for themselves. It is also certain that this suggestion met 
with the approval of Gentry, and that they then received assurances 
that, after the firm was dissolved, Monroe and Lee should hâve 
additionaî work. This is shown by the testimony of Fergerson in 
the interview with Lee on the train, on the lOth of March, and it 
is also, in a measure, confirmed by the Marvin letter. That this 
scheme to defraud their partners ont of promised work on the 
nor-th end of the line, and to get it for themselves, was conceived 
after the Lee telegram and the Strang letter, quoted above, were 
mailed by Monroe on the 2d of March, and that the plan for its 
exécution was consummated at Lawrence, Kan., before the 8th of 
March, there can scarcely be a reasonable doubt. That from that 
time forward Lee and Monroe co-operated to conceal the facts, 
their correspondence and conduct conclusively show, and their eva- 
sive and ineffectuai etïorts to explain their letters and conduct dis- 
close a painful consciousness of injustice and wrong towards their 
partners, wliile Lee, who seems to hâve been the moving and con- 
trolling spirit, is contradicted by numerous witnesses, and his credi- 
bility broken down by his own letters, and by the destruction of 
his letter books containing his correspondence with Monroe between 
the suspension of the work on the 50-mile contract and the exécu- 
tion of the 70-mile contract. That Lee would deliberately destroy 
his letter books, or carelessly burn them with other worthless letters, 
cannot be accepted as eitlier probable, reasonable, or truthful, since 
such action is wholly inconsistent with the conduct of men engaged 
in large business enterprises. Their destruction, if true, must be 
accepted as évidence that they contained inculpatory matter he 
could not afford to disclose. When Strang and Williamson, in the 
early part of June, 1895, ascertained that Monroe and I^ee had the 
70-mile contract, and claimed it to the exclusion of them, Strang 
went to Kansas City, and in his own behalf, and in that of William- 
son, made demand that they be allowed to share in the contract, 
and offered to share its burdens and contribute their proportionate 
share of its performance. It was refused. This flnding is denied 
by both Monroe and Lee, but in view of their conduct and their evi- 
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dence, and the circumstances preceding and following this interview, 
as disclosed in part by correspondence, their déniais should not pre- 
vail, 

The road covered bj the 70-mile eon tract of Monroe and Lee was 
constructed flrst, and immediately tliereafter the road under the 
50-mile contract of the flrm of Monroe, Strang, Lee & Co. was con- 
structed, and, upon its completion, this suit was instituted. Before 
work was begun on the 50-mile contract, dilïerences had arisen 
between the plaintiffs and the défendants Monroe and Lee, and, 
mainly, as the court flnds, because of the dissolution of the flrm, 
and the taking by Monroe and Lee of the 70-mile contract in their 
names, and to the exclusion of the plaintifEs. Plaintiffs doubtless 
suspected bad faith, and Jiad lost confidence in Monroe and Lee, and 
tbe latter, conscious of their owu -v/rongdoing, naturally anticipated 
litigation when a settlement took place. To préserve tbe rights of 
ail parties in the exécution of the 50-mile contract, Creech was 
brought in, under a written contract, and given a share in the 50- 
mile contract, with the right to superintend the work in person and 
make settlement with the construction company. The money re- 
ceived under the contract was to be deposited in the Merchants' 
Bank of Pt. Smith, Ark., and could not be drawn out except by the 
written consent of ail the parties. Checks in payment of the ex- 
penses of the construction were to be drawn by Mitohell, and coun- 
tersigned by Creech. Creech made the settlement after he had done 
the work, but refused to deposit about 180,000 of the profits, and 
finally sought to bring about a settlement among the partners with- 
out complying with his agreement to deposit the funds. For a time 
tJie effort to get this money in the bank, or in the hands of a receiver 
appointed by this court, and the further question as to whether the 
court had jurisdiction of the parties and the subject-matter, were 
subjects of contention both in the court and in negotiations outside. 
Creech sided with Monroe and Lee, and finally turned the money over 
to Monroe. This struggle was ended when injunctive proceedings 
were resorted to by the plaintiffs in the United States circuit court at 
Kansas City, and, by written stipulation, the funds were deposited in 
the«^Ierchants' Banlc of Ft. Smith, Ark., and the receiver discharged, 
ail. parties submitting to the jurisdiction of this court. The bill was 
filed to secure a settlement of the partnership business on the theory 
that the partnership extended not only to the 50-mile contract, but 
alsQ to the 70-mile contract. There is no dispute as to the 50-mile 
contract, so far as the distributive share to which ail the parties, in- 
cluding Creech, are concerned. It is only a matter of stating the ac- 
connt between them. 'There is an additional matter of the acce;itance 
by Creech of an $8,000 instrument of writing, executed by Williamson 
tOi the Missouri, Kansas & Texas Trust Company, which will be re- 
ferred to hereafter, and still another matter as to a construction out- 
flt owned by Strang, which will also be referred to later. 

On the above facts the, question arises as to whether Monroe 
and I-«e must be held to an accounting to the firm of Monroe, Strang, 
Ivces & Co. for the profits on the 70-niile contract, taken in their 
own names. A preliminary question is whether Strang and Wil- 
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liamson are barred by lâches from maintaining their suit as to tha 
70-mile contract. In stating the principles of law applicable on 
thèse points, it is not considered necessary, even if time and other 
pressing dnties admitted, to go into an analysis of the cases cited 
in the elaborate briefs of counsel. Indeed, it is well-nigh imprac- 
ticable, and, if donc, altogether unprofitable. 

It was insisted that the court was without jurisdiction as to the 
70-mile contract because the law afiforded an adéquate remedy. 
If this were true (which is not the case), the necessity for a bill in 
equity to settle the partnership as to the 50-mile contract, antï 
the other expenses of the firm, was made necessary by reason ot 
the action of Creech, acting in concert, and in the interest of Mon- 
roe and Lee, in refusing to deposit the money of the firm in the 
Merchants' Bank, according to the contract; and the court, having 
jurisdiction of the case and the parties for the purpose of settling 
the partnership for the 50-mile contract, will retain it for the 
purpose of administering complète relief between ail the parties. 
Hopkins v. Grimshaw, 165 U. S. 358, 17 Sup. Ct. 401, 41 L. Ed. 739. 
Moreover, it is the settled law, in the fédéral courts, that where it 
is compétent for a court to grant the relief sought, and it has 
jurisdiction of the subject-matter, the objection that there is an 
adéquate remedy at law should be taken at the earliest opportunity, 
and before défendants enter upon a full défense. Eeynes v. Du- 
mont, 130 U. S. 354, 9 Sup. Ct. 486, 32 L. Ed. 934; Kilbourn v. Sun- 
derland, 130 U. S. 514, 9 Sup. Ct. 5«4, 32 L. Ed. 1005. The juris- 
diction of the court in this case is believed to be beyond dispute. 

The rule governing lâches in the institution of bills in equity for 
fraud is admirably stated and abundantly supported by authority 
in Kelley v. Boettcher (decided by the Eighth circuit court of ap- 
peals) 29 C. C. A. 14, 85 Fed. 55. Judge Sanborn, delivering the 
opinion of the court, said: 

"In the application of the doctrine of lâches, the settled mie Is that court.? 
of equity are not bound by, but that they usually act or refuse to act in 
analogy to, the statute of limitations relating to actions at law of lilce char- 
acter. Eugan v. Sabin, 10 U. S. App. 519, 534, 3 0. C. A. 578, 582, 53 Fed. 
415, 420; Billings v. Smelting Ce, 10 U. S. App. 1, 62, 2 C. 0. A. 252, 262, 
263, 51 Fed. 338, 349; Bogan v. Mortgage Co., 27 V. S. App. 346, 357, 11 0. C. 
A. 128, 135, 63 Fed. 192, 199; Kinne v. Webb, 12 U. S. App. 137, 148, 4 C. 
G. A. 170, 177, 54 Fed. 34, 40; Scheftel v. Hays, 19 U. S. App. 220, 226, T 
0. C. A. 308, 312, 58 Fed. 457, 460; Wagner v. Baird, T How. 234, 258, 12 
L. Ed. 681; Godden v. ICimmell, 99 U. S. 301, 310, 25 L. Ed. 431; Wood 
V. Carpenter, 101 U. S. 135, 139, 25 L. Ed. 807. The meaning of this rule is 
that, under ordinary circumstances, a suit in equity will not be stayed for 
lâches before, and will be stayed after, the time fixed by the analogous stat- 
ute of limitations at law; but if unusual conditions or extraordinary circum- 
stances make it inéquitable to allow the prosecutlon of a suit after a briefer, 
or to forbid its maintenance after a longer, period than that flxed by the stat- 
ute, the chancellor will not be bound by the statute, but will détermine the 
extraordinary case in accordance with the equities which condition it. The 
practical resuit is that a suit In equity for relief on the ground of fraud 
would not be barred by lâches in the state of Colorado in less than three 
years after the discovery of the fraud, unless unusual circumstances made it 
inéquitable to allow its prosecution. Some of the circumstances which will 
induce a court of equity to apply the doctrine of lâches in a shorter time than 
that fixed by the statute are the destruction of the munlments of title, the 
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death or removal of parties, the number of innocent? jsurcliasers who may 
be affiected, radical changes la the condition and value of the property, and 
Its eïieculàtlve character. Lemolne v. Dunklln Co., 10 U. S. App. 227, 239, 
2 O. O. A. 343, 348, 51 Feâ. 487, 492. When a Stiit Is brought wlthin the tlme 
flxed by the analogous statute, the burden Is on the défendant to show, 
elther f rom the face of the bill or by his answer, that extraordlnary clrcum- 
stances exlst whieh require the application of the doctrine of lâches; and, 
when such a suit Is brought after the statutory tlme has elapsed, the burden 
la on the complàlnant to show, by sultable averments In his blU, that It would 
be Inéquitable to apply It to his case. The cases of Wagner v. Baird, 7 How. 
234, 12 L. Ed. 681; Godden v. Kimmell, 99 V. S. 201, 25 L. Ed. 431; Wood 
V. Garpenter, 101 U. S. 135, 139, 25 L. Ed. 807; and Rugan v. Sabin, 10 U. 
S. App. 519, 534, 3 0. O. A. 678, 582, 53 Fed. 415, 420,— belong to the class of 
cases In whlch the doctrine of lâches was appUed after the statute of limita- 
tions had run. The cases of BlUlngs t, Smelting Co., 10 U. S. App. 1, 62, 2 
C. C. A. 252, 262, 363, 51 Fed. 338, 349, and Bogan v. Mortgage Co., 27 U. S. 
App. 347, 357, 11 C. C. A. 128, 135, 63 Fed. 192, 199, belong to the class of cases 
In whlch the court refused to apply the doctrine of lâches within the tlme 
flxed by the statute. In the latter case thls court declared that this doctrine 
was applled by analogy to the statute of limitations, to promote, not to de^ 
feat, justice, and refused to Invoke It after a delay of 30 months. It is a 
famillar maxlm of the courts of ehancery, long slnoe embodied in our statutes, 
that no tlme runs agalnst the victlm of a fraud whlle Its perpetrator fraudu- 
lently and successfuUy conceals It. Scheftél v. Hays, 19 TJ. S. App. 220, 226, 
7 C. 0. A. 308, 312, 58 Fed. 457, 400; Alden v. Gregory, 2 Bden, 285; Prévost 
T. Gratz, 6 Wheat. 481, 5 L. Ed. 311; Mlchoud t. Girod, 4 How. 503, 11 L. 
Ed. 1076; Badger T. Badger, 2 Wall. 87. 92,; 17 L. Ed. 836." 

Tliis suit is not barred by any statute of limitations applicable 
to such cases in Arkansas. Wilson v. Anthony, 19 Ark. 16 ; Taylor 
V. Adams, 14 Ark. 62; Sullivan v. Railroad Co., 94 V. S. 811, 812, 
24 L. Ed. 324. Nor is there anything shown to take the case out 
of the rule laid down in the case of Kelley v. Boettcher, supra, 
to the effect "that under ordinary circumstances a suit in equity 
will not be stayed for lâches before the statute of limitations runs," 
and imposing upon the défendants, where the statute has not run, 
the burden of showing such unusual conditions or extraordlnary 
circumstances as make it inéquitable to allow the suit to be prose- 
cuted, or to justify the application of the doctrine of lâches. 

A number of cases — -çhiefly mining cases (a class of property sub- 
ject to great fluctuations of value)— haye been cited by défendants 
to support the doctrine for whlch they contend, and in some of 
them the doctrine of lâches has been applied after a briefer time 
has elapsed than in this case, but it is not believed they are ap- 
plicable to the case at bar. In fact, Kelley v. Boettcher, supra, 
is itaelf a mining case. In this case there has been no destruction of 
évidence, except défendant Lee's letter book, whlch was destroyed 
by himself, if at ail; no death or removal of parties; no innocent 
parties to suflEer; no death or removal of witnesses; and no such 
lapse of time as that witnesses would be likely to forget important 
facts; no property to fluctuate in value; no loss; nothing, except 
the fact that Monroe and Lee assumed the risk and burden of the 
work over the protest of Williamson and Strang. Moreover, lâches 
should never be applied to defeat justice, nor should it be applied 
when it appears, as in this case, that, while plaintiffs felt they had 
been wronged, yet were without évidence to show it, and when the 
évidence now shows that no amount of inqtiiry made of persons 
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lilœly to know the facts, at tlie time the plaiutiffs flrst learned that 
they* were excluded from the 70-mile contract, would, with any 
leasonable degree of certainty, or even probability, hâve unlocked 
the salient facts and writings by which the positive déniais of both 
défendants are now overturned; for, even on the witness stand, 
those who knew the facts denied them, and the truth was disdosed 
over their most persistent and earnest efforts to conceal it. The 
doctrine of lâches ought not to be applied under the circumstances 
of this case, and especially since the institution of a suit at the 
time the 70-mile contract was executed would most likely, under 
ail the circumstances then surrounding the firm, the construction 
Company, and the railroad company, hâve resulted disastrously to 
the firm, not only as to that contract, but as to the 50-mile contract 
also, while delay could harm no one, and conduce to the beneflt of 
ail the iirm. It cannot, therefore, be fairly said that the plain- 
tifls delayed suit that they might speculate on the chances which 
the future would give them of avoiding the risk if the venture 
proved unprofitable, and asserting their claim if the contract re- 
sulted in gain, since the défendants had the full opportunity to 
defeat such contingency by recognizing plaintiffs' rights when the 
claim was made for an interest in the contract, accompanied by 
an ofCer to share its burdens; indeed, they elected to take ail the 
risk when they determined to fraudulently exclude their partners, 
and should not now be allowed, in a court of equity, to profit by 
their wrong. 

The questions of lâches and jurisdiction out of the way, the next 
inquiry is whether the défendants must be held to an accounting as 
to the 70-mile contract. Much was said pro and con, at the hear- 
ing, as to whether the partnership was one at will, and, if so, whether 
a partnership at will can be dissolved at any time or not. The ques- 
tion, in the opinion of the court, is not vital, — indeed, unimportant. 
In view of the peculiar facts in this case, it might well be questioned 
whether there was not an implied agreement that the partnership 
should not be dissolved until the work on the Kansas City, Pittsburg 
& Guif Kailroad was completed. In 2 Bâtes, Partn. p. 572, the au- 
thor says: 

"But merely that the partnership contract spécifies no duration In express 
teras is not conelusive that it is at will; and, if an intention appears in the 
articles to continue the partnership until certain objects are accomplished, It 
will not be considerecl a partnership at will, but one to continue until its pur- 
pose is completed, or the impracticability thereof demonstrated. ïhus, a 
partnership formed to ereet a building or construct a railroad Is not a part- 
nership at will, but for the eompletion of the enterprise." 

— Citing Pearce v. Ham, 113 U. S. 585, 5 Sup. Ct. 676, 28 L. Ed. 1067; 
Holladay v. Elliott, 8 Or. 83, 88; Kichards v. Baurman, 65 N. C. 162. 
That the original contract contemplated this is, I think, quite 
clear. That the circumstances under which the new contract was 
executed, coupled with the agreement between the parties that Lee 
should go on the work and superintend it and try to get the addi- 
tional work, contemplated a continuance of the partnership until 
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the wpi'k on tliat road was done, or they had failed to get tlie addi- 
fionaî work, may, with mucli force, be contended. But, as etated, 
the question is net vital, because it is distinctly held in Karrick v. 
Hannaman, 168 U. S. 335, 18 Sup. Ct. 138, 42 L. Ed. 489, that: 

."Aecording to the authoritles just cited, the only différence, so far as con- 
çerns the rlght of dissolution by one partner, between a partnership for an in- 
deflnite perlod and one for a specifled term, is this: In the former case, the 
dissolution is no breach of the partnership agreement, and affords. the other 
partner no ground of complaint. In the latter case, such a dissolution before 
the. expiration of the tlme stipulated is a breach of the agreement, and as such 
to i)e compensated in damages. But in either case the action of one partner 
does actually dissolve the partnership. " 

It may be conceded, then, tfciat the partnership was dissolved im- 
mediately upon the receipt of the dissolution notices mailed on the 
7th of March, 1895. 

The question still remains as to whether the TO-mile contract, un- 
der the circumstances it was obtained, became an asset or a right 
of, the old flrni. The correct détermination of this question brings 
us.to consider the nature of the relation of partners. In this case 
Lee had accepted the position of superintendent of this work for the 
ûrm (receiving a salary therefor), ostensibly because he thought it 
would aid the ârm in getting the additional work. He had repre- 
sented that Martin did not want Strang to be brought in contact 
v^ith him; that he was on good terms with Grentry, the chief engi- 
neer. of the construction company; that Monroe was friendly with 
Martin. It may be doubted whether Lee did not magnify the bad 
fpeling of Martin towards Strang, so as to get to go on the work 
himself. However that maybe, his _ représentations as to that do 
not accord with Monroe's letter of January 22, 1895. At ail events, 
Lee, by his position of trust, was more than a mère partner. He was 
charged, by his own solicitation, with the spécial duty of looking 
after the 50-mile contract, and to so cohduct the work as to com- 
mend the flrm for the additional work which he had promised, if 
po;ssible, to obtain for the flrm. What is the rule governing partners 
under such circumstances? 

In 1 Bâtes, Partn. § 303, the author says: 

"The partners owe to each other the most scrupulous good faith. Each one 
bas a right to know ail that the others know, and their connection is one of 
great confidence, and the uberrima fides of a fiduciary relation will be the 
standard of fldelity exacted from them." . 

See, also, Miller v. O'Boyle (C. C.) 89 Fed. 140. 
In Karrick v. Hannaman, 168 U. S. 336, 18 Sup. Ct. 139, 42 L. Ed. 
490, the court said: 

"Bven if the partnership should be considered as having been actually dis- 
solved at that date, yet the dissolution did not put an end to the plaintiffi's 
right to his share in tlie property and the profits of the partnership. In a 
case in which both parties, in their pleadings, assumed the partnership to 
hâve been dissolved,' this court, speaking by Mr. Justice Miller, held that 
drunbenness and dlshonesty où the part of one partner, and his conséquent 
exclusion from the business, did not authorize his co-partner, 'of his own 
motion, to tieat the partnership as ended, and to take himself ail the benefita 
o£ their joint labors and joint property,' or exempt him from responsibility 
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to account to the excluded partner. Ambler v. Wliipple, 20 Wall. 546, 555, 
557, 22 L. Ed. 403. And in a later case the court, speakmg by Mr. .Tustice 
Woods, said: 'However the question may be decided, whether one partner may 
by his own mère will dissolve a partnership formed for a definite purpose or 
period, it is clear that upon such a dissolution one partner cannot appropriate 
to himself ail the partnership assets, or turn over the share of his partner to 
another, with whom he proposes to form a new partnership.' Pearce v. Ham, 
113 U. S. 585, ,593, 5 Sup. Ot. 676, 28 L. Ed. 1070." 

Under such circumstances, when Monroe and Lee determined to 
dissolve the partnership, they owed it as a duty to their partners 
to diselose every fact concerning the partnership business which could 
affect their rights. It is just to Monroe to say that on March 2d, 
before brought under the influence of Lee, he did advise Strang, by 
letter, of the promise of additional work. Monroe and Lee had not 
then determined on a dissolution. If that work was not promised, 
both Monroe and Lee knew it before the dissolution notices were 
mailed, for they both so testify. 'They did not correct Monroe's mis- 
take of March 2d, contained in his letter to Strang, nor did they im- 
part, in their notice of dissolution, anything else pertaining to the 
firm's business with the Arkansas Construction Company. From that 
time forward, as stated, the proof shows that Monroe and Lee stu- 
diously avoided giving anj' definite information to Williamson and 
Strang about the prospect of new work, and manifestly schemed to 
keep them in the dark in regard thereto until the 70-mile contract 
was obtained. Lee, in the meantime, as early as March lOth, — three 
days after the dissolution notices were mailed (if Fergerson is to be 
believed),— began arranging to contract for the performance of the 
new work which had been promised them; and îlonroe, one day 
later (March llth), in writing to Marvin a confldential letter, refers 
to the promise of Gentry of March 2d in regard to the new work, 
and of the dissolution of the firm, and says: "Of course, we will 
keep this matter contidential, because we hâve notified the firm of 
Monroe, Strang, Lee & Co. of our intention to withdraw from the 
firm, and if the Pittsburg & Gulf feel like giving myself and Lee any 
work they would undertake it." Monroe now testifies that, when 
Lee came to Kansas City on March 4th, they saw Gentry, and found 
ont what he understood to be a promise of the new work was a mère 
proposition to exchange work, which they then promptly declined; 
and yet, as stated above, he was writing to Marvin, on March llth, 
seven days later, of the same promise, and requeeting him to kegp 
it conûdential. A careful scrutiny of this record shows that, notwith- 
standing the dissolution notices, so skillfully had the secret and un- 
derhanded contrivances been executed, when they got the 70-mile 
contract their partners still thought it was gotten for the ârm, and 
even then inquiries in regard thereto met with an evasive reply, and 
further inquiry with none at ail. Such conduct cannot commend itself 
to the mind of a chancellor, and it is at war with the doctrine of the 
law governing the duties and relations of partners. 

A wide range of research, by both counsel and court, lias not dis- 
closed precisely such a case as this, nor any case precisely in point; 
but it cannot be that the principles governing it are involved in 
serious doubt. 
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In MitcMI V. Eeed, 61 N. T. 129, the court said: 

"It has long beeà' settled by adjudications that generally when one partner 
obtains the renewal 6f a partnership lease secretly, In Us own name, he will 
be held a trustée tor tlae' flrrb, In the renewed lease, and, when the rule Is 
othèrwlB« applicable,, it matters not that the new lease Is upon différent terms 
from theold one, or (Or a laïger rent, or that, the lessor would not hâve leased 
to the fifm. The laW recognlzes the renewal of à lease as a reasonable ex- 
pectancy of the tenants In possession, and In many cases protects this ex- 
pectancy as a thing of value. I wlll brlefly notice a few of the cases upon 
this çubject. In Holdridge v. GiUespIe, 2 Johna Oh. 30, Ohancellor Kent 
says: Tt Is a gênerai principle pervadlng the cases that If a mortgagee, 
exécuter,' ttostee, tenant for life, etc., whd has a limited interest, gets an 
advantage by being In possession; or "behind the back" of the party interested 
in thç subject, or by some contrivanoe or fraud, he shall not retaln the same 
for his own beneflt, but hold it in trust.' " 

In Latta t. Kilboura, 150 U. S. 541, 14 Sup. Ct. 207, 37 L. Ed. 
1169, the court say: 

"Xhe gênerai prineiples on which the court proceeded admit of no question, 
it being well settled that ope partner cannot, direetly or indirectly, use part- 
nership aegets for hls own beneflt; that he cannot, in çonducting the business 
of a pairtnérship, take any ptoflt clandestinely for himself; that he cannot 
cairy on the business of the partnership for his private advantage; that he 
cannot carry on another busiiiess In compétition or rlvalry with that of the 
firm, thereby deprjving it of the benpflt of his tlme, slJill, and fideUty, wlthout 
being açcountable to his co-partners for any profit that may accrue to him 
therefrom; that he cannot be permitted to seeure for himself that which It is 
his dutyto Obtain, if at ail, for the firm of which he is a member; nor can he 
avail himself of knowledge or Information which may be properly regarded 
as the property of the paj-tnership, in the sensé that it is available or useful 
to the firm for any purpose within the scope of the partnership business." 

In the same case, at page 549, 150 TJ. S., page 211, 14 Sup. Ct., 
and page 117S, 37 L. Ed., the court say: 

"It Is well settled that a partner may tràffle outslde of the scope of the 
flrm's business for hls own beneflt and advantage, and, wlthout going into the 
authqrities, it Is sulBclent to cite the thoroughly considered case of Aas v. 
Beaham [1891] 2 Ch. 244, 255, in which it was sought to make one partner 
accôUntable for profits realized from another business, on the ground that he 
ayailed himself of information obtained by him in the course of his partnership 
business, or by reason of his conneclîlon wlth the firm, to seeure individual 
advçintage in the new enterprise. It was there laid down by I^ord Justice 
Liudley that if a member of a partnership firm avails himself of Information 
obtained by him In the course of the transaction of the partnership business, 
or by reason of hls connection wlth the firm, for any purpose within the scoi)e 
ofthe part^iership business, or for any purpose which would ccmpete wlth 
the partnership business, he is liable to aceount to the flrm for any beneflt he 
may hâve obtained from the use of such information, but if he uses the In- 
formation for purposes which are whoUy wlthout the séope of the partnership 
business, aild not competing wlth It, the firm is not entitled to an aceount of 
suçh benefits.'i' r 

It is clear in this case that it was the duty, as it had been the 
promise, of Lee to procure the 70-mile contraet for the firm, and 
this contraet was a "reasonable expectancy"; and the fact, if it was 
a fact, that the construction company would not hâve given the 
contraet to the firm, does not alter the case or relieve him from 
his obligations. ; Mitchell v. Reed, 61 N. Y. 129; Miller v. O'Boyle, 
supra. 

The procurement of the TOrmile contraet was clearly within the 
scope of the partnership of Monroe, Strang, Lee & Co., and infor- 
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mation of the prospect and oiïer of tbis work came to Lee and Mon- 
roe wMle the partnership lasted. Independent of Lee's peculiar 
and especial trust relation, created by the fact that he had sought 
and obtainéd a place as superintendant of the work on the 50-mile 
contract, and with the distinct agreement with his partners that 
he wonld, if possible, get the additional work, his simple relation 
as a partner made it his duty to eam the good will of the construc- 
tion Company and the public for his firm, and to get any contract 
for work he could for the firm which was of a character within 
the scope of the partnership. If he found that the construction 
Company had, for any reasons', good or bad, detennined not to con- 
tract with his flrm because Strang and Williamson were members 
of it, good faith, common honesty, required of him, if he could, 
to remove by proper explanations any objections the construction 
Company might entertain to them, and, if he could not, to advise 
Strang and Williamson so that they might hâve an opportunity to 
do so; and, flnally, upon their failure to explain or remove the ob- 
jections, if he could throw off his trust relation to them, and 
acquire the contract for himself to their exclusion, "he could only do 
so after the frankest disclosures to the plaintiffs of ail the circum- 
stances, and distinct notice of his intention to act in that regard in 
his own behalf, to the exclusion of the plaintiffs." Miller v. O'Boyle 
(C. G.) 89 Ped. 142. He failed to do this, and that he did so de- 
signedly, secretly, selfishly, and to the injury of the plaintiffs, and 
with the spécifie object of getting the 70-mile contract for Monroe 
and himself, after it was promised to the firm, is morally certain. 
He not only did not notify them that the work had been offered or 
promised, but he denied that it had beeô, and so testifles; while it 
is shown that on the lOth of March, only three days after he mailed 
the dissolution notices, he was arranging to hâve Fergerson bid on 
parts of the new work, and, the very next day, sending out letters 
to contractors advising them that the 50-mile contract was let, but 
they would soon hâve additional work to let. Every principle hère 
stated is distinctly recognized in Miller v. O'Boyle, supra, and is 
amply sustained by authority and reason. It is true, upon the 
authority of that case, plaintiffs might well, at any time after the 
exécution of the 70-mile contract, hâve applied, by injunctive pro- 
ceedings, to hâve declared their rights under the contract, because 
they had a right to participate in the management of the work; 
the letting of the sub-contracts; to know, as the work progressed, 
the cost and expense; to inspect the books; in short, to exercise 
ail the rights of partners. They waived thèse rights. Their waiver 
is not a matter of which défendants can complain, and that the 
défendants were relieved of their assistance and aid is the fault 
of Monroe and Lee, of which no advantage can now be had by 
them. As stated in Miller v. O'Boyle, supra, if plaintiffs had insti- 
tuted injunctive proceedings to hâve their rights declared as soon 
as the 70-mile contract was made, no final decree could hâve been 
entered until the work under the contract was completed and the 
business wound up. In Miller t. O'Boyle, Circuit Judge Acheson 
used this language: 
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"ÎJp-W, O'Boyle -^yent to Gnadalajara as the représentative o£ the partnership 
oî Mîlléi' & 0''Bpyle, to cbnsuitilhaté the immlàpal sewerage contract. In this 
maHUBTi JiÊ «as ^et trusted agepti of ' the plaintifC; If It was open to hîm at ail 
t(? |^;;«i^{S£frpilSiiâgwcy, an<î aGqDiDe'ttie-i(»ntra.çt for iiniself, he could only do 
gOjàfter- the frj^j^kest disclosu^-es Xô the plainflff of ail the, circumstances, and 
(J-is|lh(?r notice ofiils intenfipn,to act 'in îils own bebalf, to the exclusion of 
thé plàintlfC/ ïhe' bbservatioBs of CSilef JÎisliee Gibéon, in Bartholeniew v. 
E/eeCh, 7 WattB,'472) 473, in respect to the incapacîty 'of a confldential agent 
to acquire title in'hostllity to'his principal, are very pertinent hère: 'To 
capacitate hijn as, a purchaser on hiSQwn,îioço.i)nt, he must hâve explicitly re- 
sighed his trust, ïhe most open, ingèniious, ' and dislnterested deâling is re- 
quired of a conMeiitial agent whlle he consentg to aCt as such, and there must 
be an nnambiguous relinquishmbnt of hls agency bef ore he can acquire a 
Personal interëst In the subject of It. To leave a doubt of his position In thls 
respect is to turn Jaimself Into a trustée. It is unnecessary to recur to author- 
ity for a principle sofamlliar or so accordant with eommon honesty.' O'Boyle's 
partnership relation to the plàiatifC precludes him from holding this contract 
for his own benéilt, or appropriating its advantages to himself and his co-de- 
f endant, to the exclusion of the plaintifC." ■ 

The principles announced in that cake are sustained by Howell 
T. Harvey, 5 Ark. 271 ; Mitchell v. Eeéd, 61 N, Y. 123; Eoby v. 
Colehour, 135 111. 338, 26 N. E. 777. 

The language quoted frpm Miller v. O'Boyle, supra, is apposite to 
the facts in this case. Monroe and Lee held the 70-mile contract 
in trust for the'firm; of, if they cannotbe held as trustées, the court, 
having acquirèd jurisdiction of the parties and the subject-matter 
for the settlement of the accountà under the 50-mile contract, will 
retain the case to asseès the damages for the breach of their con- 
tract in taking and holding the 70-mile contract in their own najme, 
and the datnages shôuld be assessed undér the rule laid down in 
Howell V. Harvey, supra, • 

Willîamso^fs eight thbusand dollar note: It was not contended 
at the heariûg that the Williarnson note for |8,000 was negotiable, 
and it is not. , Pars. Notep & B. 30. It was contended that the note 
was an équitable assigpmeht, of an amount equal to the face of the 
note and interest, of Williamson's share in the net profits of the 
coû4:ràct between the Arkansâs Construction Company and Monroe, 
Strang, Lee Sî Cp., and that as such Ci-eech had the right to treat 
it and aCcept it from the Arkansâs Construction Company in settle- 
ment of that contract. But the contract between Monroe, Strang, 
Lee;& Co. ànà Creech did not authorize Oreech to accept it in settle- 
ment, and the'po'sition is not tenable. The efifect of admitting this 
Contention wonld be to eut ofE the right by Williamson to contest 
with the Missouri, Kansas & Texas Tçùst Company his liability on the 
idote, ït wôuld ,be, in effect, without Jiis consent to compel him to 
pay the trust company the |8,00O, and then resort to a proper action 
tp compel the, trust company to pay àny claim he might hâve against 
if, and take the chances of insolvericy ^nd defeat; and this, too, in an 
action to whiçh^iieither the Missouri, Kansas & Texas Trust Company 
nor.its assignée, the Arkansâs Constriiction Company, are parties. 
Moreover,'the instrument itself is not an équitable assignment. Six- 
killer v. Eogers (Ark.) 55 S. W. 135; Christmas v. Eussell, 14 Wall. 
69, 20 L. Ed. t62; Hatch v. Hutchinson, 64 Ark. 119, 40 S. W. 578; 
Hamilton v. Downer, 152 111. 651, 38 N. E. 733. Instead of the in- 
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strument being an équitable assignment, it was a mère promise to 
pay the note when a final settlement was made with the construc- 
tion Company. But bis obligation to make tbe payments at that 
time is a very différent thing from that of autborizing Creecb to ac- 
cept tbis obligation as so mucb money on account of that contract. 
Oreech was bound by the terms of the instrument under which hc 
was âcting, and he had no authority to violate it because ont of the 
proceeds of the settlement Williamson had agreed to pay a note con- 
cerning which Creech had nothing to do. The acceptance of tlie 
note was therefore unauthorized. 

The Strang construction outflt: As to the sale of the Strang con- 
struction outflt, the testimony fails to convince the mind of the court 
tbat a sale was ever made. There was no inventory of the property 
ever made, no value iixed upon it, and the court does not think ther(i 
was ever any delivery. The property was subsequently sold by 
Strang before it had been determined that the contract with the 
Arkansas Construction Company would flnally resuit in any profits 
to Monroe, Strang, Lee & Co. It is true that doubtless tbe 50-mile 
contract had been sublet, so that if the subcontractors carried out 
their contracts it was reasonably certain there would be a net profit ; 
but there were other and varied contingencies before any positive re- 
suit could be reached in that respect. Neither does the testimony 
convince the mind of the court that the outflt at any time bore sucli 
contract relation to the flrm of Monroe, Strang, Lee & Co. as that 
the latter became entitled to any part of its earnings, or responsible 
for any part of the expense of maintaining it. It may be, and it is 
probably true, that the flrm proflted by the fa et that Strang owned 
the outflt. It may hâve tended to give the flrm standing, and to con- 
tribute to tbe procurement of business. This is disputed, however, 
and the court is not prepared to say that, if it were vital to the case, 
Strang's owning the outflt did, in point of fact, contribute in any 
way to the beneflt of the flrm. Courts cannot make contracts, and 
they should not undertake to enforce them unless reasonably cer- 
tain of their existence. If the court should rest the case upon tbe 
testimony of the plaintiffs alone, it is not prepared to say that they 
would be entitled to the relief sought, but, when taken in the ligbt 
of tbe testimony on both sides, the matter is left in so much doubt 
tbat the court is of opinion that plaintiflfs should not bave relief in 
regard tbereto. Strang may bave thought he had made a sale, and 
the circumstances tend to show that he may bave suflered losses 
by reason of bis understandings and dealings with the flrm, but the 
évidence falls short of showing a sale or any such contract as ougbt 
to be enforced, and upon this issue the plaintiffs must fail. 

It is ordered that tbe case be ref erred to the Honor-able C. B. Moore, 
the standing master in chancery of this court, with instructions to 
state an account by and between the plaintiffs and the défendants. 
In stating the account on the 50-mile contract, he will observe the 
terms of the written agreement by and between Monroe, Strang, Lee 
& Co. and the défendant Creech; and in stating the account with réf- 
érence to the 70-mile contract he will state it upon the basis that 
each of the partners, Williamson, Monroe, Strang, and Lee, were 
101 F.— 22 
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equal partners therein, giving to each one-fourth of the net proceeds 
théi^of . Counsel will prépare the decree, and siibmit it to opposing 
counsel, and then to the Court for its àpproval, conforming the same 
to this opinion. 



,-:NïS et al. v. BLACKWBLL'S DUEHAM TOBACCO 00. et aL 
(Circuit Court, E. D. North CaroUna. April 27, 1900.) 
No. 225. 

1. CoHPOHATiONs— Dissolution— JuKiSDicTiON of Court op Eqcitt. 

Wàile It is the gênerai rule that, in the absence of statutory authority, 
a court of equlty Is without jurisdlction to decree the dissolution of a 
prlvate corporation which is a solvent and going concem, and to that end 
sequestrate its property, and appoint a receiver theref or, yet such court 
may always grant équitable relief agalnst such a corporation whenever 
a sufflcient case for such relief is shown, upon the ordinary principies of 
equity jurisprudence; and such a case authorizlng dissolution and the ap- 
pointment of a receiver is made where it is shown that the afCalrs of thn 
corporation are not satisfactory, that it is in the midst of, or threatened 
with, disaster, or when f urther prosecutlon of its business will lead to loss 
and insolvency, and a large majorlty of its stockholders désire its dissolu- 
tion. 

2. Same — Threatbnbd Hostile Action bt Stockholdbr— Appointmbnt of 

Receiver. 

Complainants were the owners of more than 99 per cent, of the .$4,000,- 
000 of capital stock of the Blackwell's Durham Tobacco Company, a cor- 
poration engaged in tlie manufacture and sale of tobacco, the value of the 
property of whlch consisted largely in its good will and in the brand It 
owned and used upon its product. It was alleged and admitted that one 
of the défendants, who was a pollticlan of prominenee in the state, and 
bad recently purehased a single share of stock in the corporation, publicly 
announced and published his intention to secure the passage of a bill at 
■Oie next session of the législature forfeitlng the charter of the corporation, 
and providing for the wlndlng up of its afCairs by trustées therein named, 
and, falllng to secure the passage of such bill, to make the question a po- 
lltlcal issue in the state. It was further alleged that a fair ofifer had 
been made for the projjerty and good will of the company, which com- 
plainants desired to accept, but that such défendant refused to consent 
to the sale, or to sell his own stock at àny priée. Held, that upon the 
facts admitted it was apparent that the threatened action of the défend- 
ant, whether successful or not, would practically destroy the business of 
the Company, and greatly depreciate the value of its property, and that 
under «uch circumstances the court was authorized to appoint a receiver, 
with a View to its dissolution, and the sale of Ita property for the protec- 
tion of ail the stockholders. 

In Equity. Suit by stockholders for dissolution of a corporation. 
On motion for appointment of receiver. 

W. W. Fuller and J. Parker, for complainants. 
J. S. Manning, H. A. Foushee, and W. B. Guthrie, for défendant 
W. À. Guthrie. 

SIMONTON, Circuit Judge. This cause cornes up on the return 
to a rule to show cause why a permanent receiver should not be 
appointed for the Blackwell's Durham Tobacco Company, a corpora- 
tion incorporated under the laws of North Carolina. The bill is 
filed by George Arents and others, stockholders in the Blackwell's 
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Durham Tobacco Company, against a number cî other stockholders 
in the same company, among whom are W. A. Guthrie and Kate A. 
Watkins, who are the only résidents and citizens of North Carolina, 
the eomplainants being citizens and résidents of other states. The 
bill sets ont the incorporation of the company first under an act of 
the législature January 24, 1883, ratiiied by an act of January 11, 
1887, and then under chapter 103 of the Acts of 1891; that the com- 
pany is engaged in the business of manufacturing tobacco, and sell- 
ing its products throughout the United States and foreign countries, 
its principal place of business being in Durham, N. C. ; that the total 
authorized capital of the corporation is $4,000,000, divided into 160,- 
000 shares of par value of |2S each, and that eomplainants hold 159,- 
309 shares. By amendment to the bill they aver: That they now 
hold 460 shares more, in ail 159,769 shares; and that the défendant 
W. A. Guthrie holds 1 share, and Mrs. Kate A. Watkins 36 shares; 
the other shares being held by other stockholders, whose résidences 
are not known. That the American Tobacco Company has otïered 
to purchase the entire property of the said Blackwell's Durham To- 
bacco Company as a going concern for the sum of |2,800,000, leaving 
the offer open for acceptance for 90 days from February 28, 1900, 
proTided that in the meantime the good will and business of the 
Blackwell's Durham Tobacco Company be then unimpaired; and 
that the American Tobacco Company is a perfectly solvent corpora- 
tion, able to keep and make good this offer. That it is impracticable 
for the Blackwell's Durham Tobacco Company to accept this offer 
and to make this sale, for several reasons stated. It is impossible 
to reach ail the outstanding stockholders, and secure their assent and 
approval to such sale. The eomplainants hold such relations to the 
American Tobacco Company, being oflicers and employés thereof, 
that their action in this regard would be subject to criticism and 
suspicion. That one stockholder — W. A. Guthrie — has expressed his 
determined opposition to such a sale, and so a cloud would be 
thrown upon any title which the xlmerican Tobacco Company would 
obtain. That in this condition of things, the approval and order of 
this court is essentially necessary to carry out such a sale. The bill 
then states the reasons why this court should intervene and grant 
the relief prayed for. Thèse are that the price offered was a fair 
one, for the reason that a late président of the company and many 
large stockholders had sold their shares therein at a price the équiv- 
alent of that offered; that, in any event, this offer could be used 
as an upset price if the court preferred a public to a private sale; 
that holding, as eomplainants do, 99^ per cent, of the whole stock, 
and desiring to withdraw from their business, the remaining stock- 
holders could not conduct it profltably; that the stock of the com- 
pany having no fixed marketable value, and not being listed on any 
stock exchange, the eomplainants, if put to the alternative of a sale 
of their stock, would be compelled to sell it at a great sacrifice, 
whereas, the présent offer would furnish sale at full value. The last 
reason for the flling of the bill is this : W. A. Guthrie, a stockhold- 
er, holding one share, purchased after eomplainants had become 
holders of more than 95 per cent, of the stock, purchased this one 
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share for the purpose of doing ail in his power to harass, annoy, vex, 
and destroy the corporation, and make the management of its busi- 
ness impossible ; that Mr. Guthrie is a lawyer and politician of prom- 
inence in North Carolina; and that he has pnblished in its newspa- 
pers his purpose of introducing a bill in the législature of North 
Carolina, at its approaching session in June next, to repeal the char- 
ter of the said corporation, and to put it in the hands of trustées to 
wind it up; that he also threatens, if this attempt should fail, to 
carry the question into the politics of the state, and to agitate it un- 
til he succeeds. The bill is accompanied by an exhibit containing 
a copy of the proposed bill and an interylew with Mr. Guthrie, in 
which lie expresses sentiments hostile to this corporation and his 
détermination to destroy it. The bill then proceeds: 

"(6) That in vlew of the allégations hereinbefore made, and partlcularly said 
ofïer to buy the good will, business, and property of said Blacliwell's Durham 
Tobacco Company, and in view of the subséquent allegatioae of this paragraph 
of the bill, it is to the interest of ail the stoekholders of Blackwell's Durham 
Tobacco Company that the affairs of said company be wound up, and its 
property be sold, because: First. There is an ofCer by a solvent party to pay a 
fair price in cash for said property, and as to this your orators would show 
to this honorable court that In Deeember, 1898, one J. S. Carr, who had been the 
président of said Blackwell's Durham Tobacco Company, and owner of about 
one-half of its stock, ever since the organization of said corporation, and one S. 
H. Austin, who, since the organization of said corporation, had been its vice 
président, and ail the other large and managing stoekholders, Including every 
director and ofHcer- of the company, and many other stoekholders, sold their 
entire stock holdings in the said Blackwell's Durham Tobacco Company at the 
price of $17 per shàre; that said principal and managing stoekholders, offlcers, 
and directors had fuU and adéquate informartion to form a correct and accurate 
judgment of the actual value of their property, judged by the then earning 
power, and the reasonable prospects of the business of, the said corporation; 
that the ofEer of the American Tobacco Company is équivalent to $17 per share 
for ail the stock of the said Blackwell's Durham Tobacco Company, and, if it 
is accepted, and the sale consummated at that figure, the other smaller and un- 
inf orm^d stoekholders would sufCer no injustice or loss, since they, and each 
of them, would receive the same price for his stock as the larger and managing 
stoekholders regarded as a fair and suffleient price for theirs. Second. The 
sale of the business and property of Blackwell's Durham Tobacco Company 
could do no harm to any stockholder if conducted as herein prayed, for, under 
the sale as herein prayed, there would be a guarantied bid assuring to each 
stockholder the actual value of his stock according to the estimate put on sueh 
stock by the large and managing stoekholders of said company when valuing 
and selling their own; and even this price would not be binding on this court, 
but the said property would be put up and sold at the highest obtainable price, 
with $2,800,000— or, at the rate of $17 per share^^as the upset price and bid. 
Third. Your orators, owning and holding more than ninety-nine and one-half 
per cent, of the, stock of said Blackwell's Durham Tobacco Company, désire 
the business of said company stopped and wound up, and that their investment 
be taken out of the said corporation, and the one-half of one per cent, left 
after withdrawal of the said ninety-nine and one-half per cent, represented; 
by your orators, to wit, the stock owned and held by the défendants, and ail 
other stoekholders in Blackwell's Durham Tobacco Company, would be inadé- 
quate to the conduct of the business of said corporation, and incompétent of 
condueting it; that it is, therefore, impracticable for said business to be prop- 
erly and profltably conducted. In this connection your orators would show to 
the court that at the time of the sale of stock by J. S. Carr and others in Deeem- 
ber, 1898, as hereinbefore alleged, ail of the stoekholders having a practical 
knowledge of the tobacco business, and of the past business of said corporation, 
eeased their connection there with, and that the only stoekholders in said 
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corporation at présent with any practical knowledge of the tobacco business, 
or capable of making a success of said business, are among your orators; tliat 
your orators tlierefore allège that tbe less than one-half of one per cent, of th^ 
stockholders of Blackwell's Durliam Tobacco Ckimpany besides your orators 
are not only Incapable of conducting tlie business of said corporation because 
of thcir inadequacy of investment or interest, but your orators would furtber 
sliow that there Is no one among tbe remaining stocktiolders of said company 
with the ability and expérience in the tobacco business to properiy or profitably 
conduct the business of the said Blackwell's Durham Tobacco Company, whieh 
it was chartered to conduct, and without which the investment of ail the stock- 
holders of the said Blackwell's Durham Tobacco Company would be abso- 
lutely destroyed. Fourth. Said stock In said Blackwell's Durham Tobacco Com- 
pany is not listed on any stock exchange, and has no well-defined market value, 
nor, so far as your orators can ascertain, any market value at ail; that on this 
aceount your orators cannot withdraw from said corporation by a sale of 
their stock without very great loss; that by a sale of the property of said 
Blackwell's Durham Tobacco Company, even at the price oflfered by the Ameri- 
can Tobacco Company, and if there is no other bid, your orators would reçoive 
for their aggregate holdings in said company the sum of $2,708,253, less their 
proportionate part of the costs of this proceeding, whereas by a sale of their 
stock on the market your orators verily believe that they would not realize 
more than $200,000 for the same, and a proportionate réduction would resuit 
to the stock of other stockholders of Blackwell's Durham Tobacco Company; 
that in stating the estimated selling value of their stock as aforesaid your 
orators are merely giving an estimate, and do not mean to say that they could 
realize even the sum of $200,000 for said stock, for, Indeed, they do not know 
that they could sell the same at ail, but they do know that they could not, by 
any attempted sale of said stock, realize anything llke as much therefor, and 
on aceount of their investment, as they would by a wlnding up of said corpora- 
tion, and the sale of Its assets, as prayed herein; that the condition hereln 
alleged as to your orators applies equally to ail other stockholders, and In 
truth your orators believe that an attempted sale by them of their stock in 
said corporation would so depress the best obtalnable price for said stock that 
the other stockholders would hardly be able to sell their holdings at ail. 
Fifth. The interest and investment of your orators and ail other stockholders 
In said Blackwell's Durham Tobacco Company are menaced by a threat on 
the part of the holder of one share of stock of said company, as follows: The 
défendant W. A. Guthrie is a stockholder of said Blackwell's Durham Tobacco 
Company, holding one share of Its stock, purchased by him after your orators 
had acquired more than ninety-flve per cent, of ail the stock of said company, 
and when he, the said Guthrie, had no interest in the said corporation, and pur- 
chased by him for the purpose of doing ail In his power to harass, annoy, vex, 
and perhaps make impossible the management of the business of the said 
Blackwell's Durham Tobacco Company. The said Guthrie is a lawyer and 
politician of more or less prominence In North Carolina, and lie has caused 
to be published In newspapers in North Carolina an advertisement of his pur- 
pose to cause the introduction into the législature, at its session beginning Jvme, 
1900, of a bill to repeal the charter of the said Blackwell's Dm-liam Tobacco 
Company, and to appoint trustées to wind up the affairs of said corporation. 
In order that this honorable court may know the effiect and purpose of said 
proposed législation, your orators annex to this bill as 'BxWbit A' a copy of 
the repealing statute proposed and purposed to be introdueed by, or at the 
request of, the said W. A. Guthrie, together with what purports to be an 
Interview between the said Guthrie and a reporter of the News and Observer, a 
newspaper of gênerai circulation in North Carolina, published at Raleigh, N. C, 
which purported interview your orators verily believe to be a true report, and 
to présent truthfully and accurately the purpose and efifect of the conduct of 
the said Guthrie; that, as will be seen by inspection of said Exhibit A, the 
danger menacing your orators and ail other stockholders of said BlackweU's 
Durham Tobacco Company arises from the avowed purpose and intent of the 
said Guthrie, a stockholder in said company, to render valueless the stock of 
the said company; that this stock, the investment ot your orators and the 
other stockholders, would be rendered comparatively valueless, or at least 



342 101 FEDERAL REPORTEE. 

much less valuable than at présent, by thé prpposed législation, for the reason 
that a great deal of thé vàliaè of sald stock cornes from the value of the bran* 
'Durham Bull' o\yned aUd controlled by Sàid Blackwell's Durham Tobacco Com- 
pany, and the good -wlll of sald business, and, 'wMiile the said brand and good 
wiU are now of very great value, they would not be so after the business had 
been nin and conducted, for even a little -while, by trustées sucb as are men- 
tioned In said bill proposed by sald Guthrie, — trustées entirely incompétent 
for the conduct of the business, unf rlehdly to the Interests of the stockholders 
of sald Company, and owing tiieir appointment, and therefore allegiance, to 
one who desires, and publlcly and ostehtatiously désires, the depletion and 
destruction, Instead of the enhancement and protection, of the property of said 
Blackwell's Durham Tobacco Company, the Investment of your orators and 
the other stockholders; that your orators hesltate to belleve that the législa- 
ture would pass a statute so unjust as that mentioned in Exhiblt A hereto, 
especlally when Its Introduction and promotion are induced by such unworthy 
motlyes as those avowed by the said Guthrie, the promoter thereof, as shown 
In sald Exhiblt A, but your orators neverthéless désire to call to the attention 
of the court that the said Guthrie is, as heïetofore said, a politician of more or 
less prominence, with his présent affiliations, perhaps, wtth that political party 
at présent dominant in the législature of North Oarolina; that there exists in 
North Càrolina at présent a préjudice against the BlackvceU's Durham Tobacco 
Company and against the sald the American Tobacco Company, and against, 
Indeed, ail corporations, and especlally ail large corporations, whlch préjudice 
has been creatéd and so strengthened by partisan newspàpers and other politi- 
cal influences as to make the passage of the bill mentioned in said Exhiblt A 
not altogether unlikely; that on account oï the extrême sensitlveness to Injury 
of a great Çeal of the preperty belonging to said Blackwell's Durham Tobacco 
Company, to wit, the trade-mark and good wlU of said business, the sald menace 
Is a serions one, and, as your orato's are advised, belleve, and Insist to this 
court, this mepace alone would authorize this court to the exercise of its équi- 
table jurisdietion, to the end that the property of the said corporation should 
be sbld at the highest possible prloe, and that its affairs pendlng such sale 
should be run and conducted so as to enhance as much as possible the value 
of the property of the sald corporation, and the conséquent value to your 
orators and thè other stockholders of their Investment In the stock of the 
sald corporation. Slxth. Said threats and ïnenaces to the interests of your 
orators and ail other stockholders of saW Blackwell's Durham Tobacco Com- 
pany shown or indlcated In Exhiblt A hereto are made by W. A. Guthrie, who 
is a stockholder in sald comimny, and therefore entiUed to a voice in the conduct 
of its affairs. : As shown in sald Exhiblt 'A. hereto, the sald Guthrie has Indi- 
cated that he will never, as a stockholder, consent to a sale of the assets of 
said Blackwell's Durliam Tobacco Company, nor admit that the same can be 
sold without his consent, nor agrée to any other policy desired by the holders 
of the majorlty of the stock of said Blackwell's Durham Tobacco Company, nor 
will he sell his one share of stock, even If he were ofEered $15,000,000 for It, he 
havlng already, as he says, recelved an offer of an amount in excess of the 
actual value bf sald share; that, as further Indicated by the said Guthrie, and 
as shown in Exhiblt A, he, the sald Guthrie, has definitely concluded to harass, 
vex, threaten, and attempt to destroy the business in whlch he is a stockholder, 
as aforèsaid, at least as often as the législature of North Carbllna meets; that 
this purpose and animus revôaled in the sald Exhibit A makes clear the con- 
tinued danger the said business is in so long as It is conducted as at présent, 
and it also makes clear the irreconcilable différence and antipathy existing 
between the said Guthrie on the one part, and the interests of ail the other 
stockholders on the other, whieh danger, and irreconcilable différence and 
antipathy make it utterly Impossible co carry on either properly or profitably 
the business of sald Blackvvell's Durham Tobacco Company as at présent con- 
stltuted; that is, as a business in whieh your çrators and the said Guthrie are 
jointly interested. Wherefore your orat<>)fS verily belleve, and on said belief 
allège, that the best interests of the said Blackwell's Durham Tobacco Com- 
pany and ail of its stockholders would be served by the sale of the property 
of the said corporation, and its windlng up and dissolution, and that the 
préservation of the property of your orators and of the other stockholders of 
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the sald Blackwell's Durham Tobacco Company from irréparable injury de- 
mands and makes necessary such sale, and the aid and protection of this court 
in maklng such sale, and in the préservation and maintenance of said business 
in the meantime." 

The prayer of the bill is : 

"(7) That as your orators are advised, and verily believe, the said winding 
up, sale, and dissolution of the said Blackwell's Durbam Tobacco Company 
can be better, and ought to be, donc by a receiver appointed by this court, for 
that: First. The said property would thus be sold with an indefeasible title 
to the purchaser, and, being thus sold free from any cloud or danger of vexa- 
tious litlgation, the said property would bring the highest possible price. Sec- 
ond. This court would protect the interests of the stockholders other than 
your orators, and in the exercise of its équitable jurisdiction would see to it 
that the said stockholders receive the highest possible price for their Invest- 
ment. Thlrd. By the appointment of a receiver, and the taking into the cus- 
tody of this court of the property of the said Blackwell's Durham Tobacco 
Company, the threatened destruction of the property of your orators and ail 
other stockholders of Blackwell's Durham Tobacco Company through the 
appointment of incompétent or unfriendly receivers or trustées would be 
avoided and escaped. l'ourth. The receiver of this court, appointed by it, and 
under bond to it, would be more compétent to receive and distribute tiiat part 
of the purchase money arising from said sale that is going to the stockholders 
other than your orators than would the corporation itself, or liquidators of its 
appointment." 

Upon the âling of this bill a temporary receiver was appointed 
with the usual form of an injunction and rule issued requiring ail 
the défendants on a day certain to show cause why the receivership 
be not made permanent. Only one of the défendant stockholders 
— W. A. Guthrie — has made return. He has flled an answer, and 
lises that as his return. The corporation has answered, concurring 
in the averments and prayer of the bill. The answer of W. A. Guth- 
rie admits the corporate character of the Blackwell's Durham To- 
bacco Company; admits that complainants are légal holders of stock 
therein; avers that they are officers and employés of the American 
Tobacco Company, and that the company is the real owner of the 
stock standing in the name of complainants ; that under its charter 
the American Tobacco Company cannot purchase or hold stock in 
any other corporation; admits that he is the owner and absolute 
holder of one share in the corporation; dénies that the bid of the 
American Tobacco Company is binding upon it, or that it can be 
enforced in this suit, to which it is not a party; admits that it is a 
solvent company, but avers that purchasing, as he allèges, the stock 
in the Blackwell's Durham Tobacco Company, through and in the 
name of its agent, it gave much more than |2,800,000, to wit, $6,- 
000,000; dénies the right of the complainants, a majority of stock- 
holders, to direct a conveyance and sale of the property and asseta 
of the Blackwell's Durham Tobacco Company. He dénies the juris- 
diction of this court to render the relief asked, for any of the causes 
stated, inasmuch as the Blackwell's Durham Tobacco Company is a 
solvent going corporation, whose charter has not expired and has 
not been forfeited; that no corporation in North Carolina can be 
dissolved by proceedings at the instance of the company, or a cor- 
porator, or a créditer, except for one or more of four causes, — abuse 
of its powers, nonuse of its powers for two years, insolvency, convie- 
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tion of a criminar offense (if such offense be pepsisïeni); and that 
with thèse exceptions the only àûtliDrity to dissolve a corporation, 
distribute its assets, and repeal its charter lies in the législature. 
He avers that no meeting of the corporation has been held to con- 
sider the plan proposed hv complainants, and, if such meeting were 
held, he would oppose it, for the fôllowing reasons, which he ad- 
dresses to the conscience of the court sitting in equity: (1) The 
American Tobacco Company had no authority to buy this stock, 
held for itby complainants. (2) That this attepipt to purchase the 
property, assets, and good will of the Blackwell's Durham Tobacco 
Company is with the design of discontinuing. its opérations, dis- 
solving the conipany, and destroying the stock of the minority stock- 
holders, — ^a scheme never contemplated in the formation and con- 
duct of the said Blackwell's Durham Company. (3) That complain- 
ants do not corne in with clean hands, but seek to procure a sale 
with unseemly haste, before the législature of North Carolina can 
meet and consider the propriety of repealing the charter of the 
Blackwell's Durham Tobacco Company. He admits his purpose to 
pétition the législature as averred, and he claims this as his Hght as 
a citizen, with no previous knowledge of the action which will be 
taken thereon, well knowing, however, that the majority of the citi- 
zens of the state are opposed to trusts and monopolies. (4) The an- 
swer then goes into a minute account of the acts of the American 
Tobacco Conipany, averring that they are with the design to secure 
a monopoly in the manufacture of tobacco, to control the purchase 
and sale thereof, and to drive eut ail other competitors by the pur- 
chase or merger of ail competing companies. The resuit of this is 
the increase of price of tobacco to consumers, and a great decrease 
in its value to producers. That the dominating reason for the pur- 
chase of the entire plant, property^ and good will of the Blackwell's 
Durham Tobacco Company is that this company is really the only 
formidable competitor left of the American Tobacco Company, and 
that this company is determined to suppress it. The answer then 
dénies that the défendant has brought any action against the de- 
fendant company, and says that ail that he has done is to déclare his 
purpose — call it, if one will, a threat or menace — to pétition the lég- 
islature to repeal the charter of the Blackwell's Durham Tobacco 
Company. 

Many of the issues raised at the hearing of the return need not be 
discussed now. The Blackwell's Durham Tobacco Company is a sol- 
vent, going corporation. Can this court, under the circumstances 
stated, appoint a receiver for this corporation and take proceedings 
looking to its final dissolution? The gênerai rule as laid down by 
text writers is that the gênerai jurisdiction of equity over corporations 
does not extend to the power oî dissolution of the corporation or to the 
winding up of its affairs, sequestrating the corporate property and 
effects, and in that connection appointing a receiver, unless such ju- 
risdiction is expressly conferred by statute. Beach, Mod. Eq. Jur. 
§ 907; 1 Cook, Stock, Stockh. & Corp. Law, § 629. The reason of 
the rule is stated in Silver Mines v. Brown, 19 U. S. App. 209, 7 C. 
e. A. 415, 58 Fed. 647, 24 L. R. A. 778: 
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"A court of equity, however, bas no power to Interpose its authority for the 
purpose of adjusting controversies that hâve arisen among the shareholders or 
directors of a corporation relative to the proper mode of conducting the corpo- 
rate business, as it may do ta case of a similar controversy arislng between 
the members of an ordinary partnership. Corporations are, in a certain sensé, 
législative bodies. They hâve a législative power when the directors or share- 
holders are duly convened that Is fully adéquate to settle ail questions affecting 
their business interests or policy, and they should be left to dispose of ail 
questions of that nature without applying to the courts for relief. A sharé- 
holder in a corporation cannot suceessfuUy invoke the power of a ehancery 
court to control its offlcers, or board of managers, or to wrest the corporate 
property from their charge through the agency of a receiver, so long as they 
neither do nor threaten to do any fraudulent or ultra vires acts, and so long 
as they keep within the limits of by-laws which havè been prescribed for 
their governance. If in either of the cases last specified a shareholder is never- 
theless dissatisfled with the business policy that is being pursued or the meth- 
ods of coiTporate management, he must seek redress within the corporation, in 
the mode prescribed by its charter and by-laws, rather than by an appeal to 
the courts." 

But this statement of a gênerai rule does net meet the question 
made in the bill upon circumstances admitted in the ansvfer. This 
is not an application to stop a going corporation in a successful 
career, wind up its business, and distribute its assets among the cor- 
porators. ïhe bill allèges, and the answer admits, that among the 
stockholders of this company there is a grave collision, not upon the 
business conduct of the company, nor as to the mode of conducting 
its opérations, but as to its future existence; that a single stock- 
holder, and he possessing but one share, has declared his flxed pur- 
pose to seek at the hands of the législature a repeal of its charter, 
a termination of its existence, the winding up of its affairs by trus- 
tées, suggested in whole or in part by himself, one of whom bears 
his own name, presumably his kinsman. Not only so, but he has 
avowed his intention, if he fail in this application, to bring the ques- 
tion before the people of North Carolina; to agitate it on the stump, 
and to make it a question in politics. Whether he may succeed or 
whether he may fail, the same resuit will foUow, so far as the inter- 
ests of the corporation are concerned. With the well-known timidi- 
ty of capital, its business must be injured, disorganized, and ruined. 
The good will of thèse manufacturing corporations, the brand which 
they use, are valuable portions of their assets. The threat of the 
dissolution and destruction of the company in itself will destroy the 
Talue of this good will. So the case présents itself thus: The com- 
pany is seriously threatened with certain disaster in the near future. 
The interests of 99 per cent, of the stockholders are greatly in péril 
from the threatened action of one stockholder. This stockholder 
has declared that he will not part with his stock; that he holds it 
for one purpose only, and that is the destruction of the company, 
and embarking it on the sea of politics. This stockholder is not an 
obscure individual without influence or ability. He is a leader 
among his people, a man of character and a high order of ability, 
with great and deserved influence in a strong political party. His 
threat means and guaranties action. While the gênerai rule as to 
the jurisdiction of a court of equity over solvent, going cor]X)rations 
is as stated supra, yet it is equally true that a court of ehancery will 
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î^ways gratrt équitable relief agaînst stech a corporation wliënever a 
swiaciènt case for relief is shown dpon the ordinarj principles of 
equity jurisprudence. Silver Mines t, Brown, supra. A recognized 
gronnd of relief in equity is, when the affairs of the corpora.tion are 
not satisfactory, when it is in the midst of or is threatened with dis- 
aster, when further prosçcution of its business will lead to loss and 
insolrency. Hayden v. Directory Co., ,42 Fed. 875; Treadwell v. 
Manufactnring Co., 7 Gray, 393. Private trading corporations like 
this at bar are créa ted for the purposes of gain, the production of 
income; and when they cease to be profitable, or are exposed to 
danger of insolvency, the stockholders who hâve large interests at 
stake are not obligea to continue the business. As is well said in 
Treadwell v. Manufacturing Co., supra: 

"By accepting a charter ttiey do not iindertake to carry on the business for 
whieh they are Incorpora ted Indeflnltely, and wlthout any regard to the condi- 
tion of their corporate property. Publie policy does not require them to go 
on at a loss. On the contrary, It would seem very clearly for the public wel- 
fare, as well ais for the Interest of stockholders, that they should cease to 
transact business as soon as, In the exercise df sound judgment, it is found that 
It cannot be prudently cont|nued. If this be not so, we do not see that any 
limit could be put to the business of a trading corporation short of the entire 
loss or destruction of Its property." 

To the same effect is O'Connor v. Hôtel Co., 93 Tenu. 716, 28 S. 
W. 30&, 

The text writers deduce the same conclusion from their examina- 
tion of the cases. Beach, in his work on Private Corporations (vol- 
ume 2, § 781) says: 

"When a minority of stockholders oppose a surrender, It cannot be forced 
upon them by the majorlty, unless It be a case where it is plain that a continua- 
tion of the business to the expiration of the time fixed by the act of incor- 
poration for corporate existence would resuit only In financial catastrophe, <» 
In the fallure of the object for which the corporation was created. In that 
event a majorlty only of the stockholders may surrender the charter and take 
steps to bave the business wOund up." 

See, also, section 783. 

Spelling, in his work on Corporations (volume 1, § 373J after stat- 
ing the gênerai rule, adds this qualification : 

"But, If the corporation Is an unprofltable or failing enterprise, then It seems 
It may make a sale of ail the corporate property, wlth a vlew to dissolution." 

Mr. Thompson, in his exhaustive work on Corporations (volume d, 
§ 4443), quoting the remark of an eminent lawyer sitting as a mas- 
ter in chancery, that "the contract between the parties in a corpo- 
ration is that, so long as the affairs of a company are prosperous, it 
shall go on, unless ail consent to the contrary," adds : 

"But It is believed that this dlctum Is unsound when applied to a case where 
a majorlty pf the stockholders elect to wlnd up the aSalrs of the corporation 
and distribute its assets; because, although the affairs of the corporation may 
at the particular time be prospérons, yet clrcumstances may exist rendering it 
probable that this prosperlty wUl not continue; and whether such clrcumstan- 
ces do exist, or are likely to supervene, is a question eommltted excluslvely to 
the judgment of the majorlty. It is believed that no case can be found in 
which a court of equity has granted an injunctlon, at the suit of a minority 
stockholder against the majorlty, to prevent them from discontinuing the busi- 
ness of the corporation and winding up Its affairs. The exercise of such a 
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Power weuld be most extraordinary. It would be tantamount to compellinK 
the spécifie performance of an agreement to form and carry on a corporation, 
«xtending over an indeflnite period of time, and when, in the judgment of the 
majority, on a question of mère economy and propriety, on whicli their judg- 
ment ought to be conclusive, it has been found more expédient to discontmue 
the business." 

Considering only the question of appointing a receiver, it is or- 
dered that Percival S. Hill, Esq., lieretofore appointed tempoiarj re- 
ceiver in this cause, be now appointed permanent receiver, with ail 
the duties, powers, and responsibilities to said position pertainin^, 
and that he conduct the business of the Blackwell's Durham Tobacco 
Company until the further order of the court. And it apjvearing 
that the replication has been filed in the cause, and that the saiiH> 
is at issue, it is further ordered that this case be referred to the 
standing master, Shepherd, and that he take testimony on the mat- 
ters of fact alleged in the bill and not admitted by the answer, and 
that he report the same with ail convc ient speed to this court. 



MERCANTILE TRUST & DEPOSIT 00. OF BALTIMORE, MD., et al. v. 
COLLINS PARK & B. R. CO. et al. 

(Circuit Court, N. D. Georgia. April 30, 1000.) 

No. 1,080. 

1. Street Raii.roads— Grant of Franchises— Effect as Contract. 

The grant by a city to a street-railroad company of a francliise to coiv 
struct and operate its road on certain streets, when accepted and actcd 
upon by the company, constitutes a contract between the city and tlie 
company, which the city cannot infringe or impair; and the company 
thereby obtains sueh a property right In its traclis, when constructed, and 
in its franchise to operate the same, tliat the city cannot authorize their 
use by another company unless such power is reserved in the grant. In 
the absence of such réservation, or beyond its terms, such rigbt can only 
be acquired by another company under the power of eminent domain cou- 
ferred upon it by the btate. 

3. Same — Right of Citt to Attach Conditions to Grant. 

Under the provision of the constitution of Georgia, which requires tiie 
consent of the corporate authorities of an incorporated town or city to 
the construction of a .street railroad therein, such authorities may *unex 
conditions to their consent; and a company which aecepts à grant coti- 
taining a réservation to the city of the power to condemn portions of its 
tracks for the Joint use of other companies when deemed necessary, upon 
payment of just compensation, cannot repudiate such condition on the 
ground that the city has no statutory power to malje condemnations for 
such purposes. 

3. Same— Réservation in Grant— Construction. 

The city council of Atlanta, in a franchise granted to a Consolidated 
street-railroad company, reserved to the city "the right to condemn such 
portions of said hnes, not exceeding flve bloclts, as may be necessary for 
the allowing of other street-car companies to enter the central portion of 
the city." ffeW, that such réservation extended only to those portions of 
the company's lines wîtliin what might faiiiy be considered the central 
portion of the city, and did not authorize the condemnation of portions of 
its track outside that liniit, although for the purpose of enabling a new 
company to ultimately enter the central portioa of the city. 
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4. Same — Exercise of Power Éeserved by City. 

Under such grant the city eouncll has power to détermine when the 
necessity exlsts for ex;etcising the right reseryed, subject only to thé con- 
dition that its judgment must be baséd on reasonatile grounds. 

5. Same. 

The Company, under the contraet made by its acceptance of the grant 
containing sucli réservation, cannot object to the exercise of tlie power 
reserved in any reasonable and proper manner; and the city may, on de- 
termining the necessity for condemnlng portions of the company's traclis 
for the use of another company, prdperly authorlze the latter to institute 
proceedings in its own name to make the condemnation in aceordance with 
the procédure prescribed in such cases by the laws of the state. 

6. Same. 

Under such reseiTation, reasonably construed, the city had the right to 
malîe and enforce such régulations as to the movement of cars or use of 
traclîs by the company as wére reasonably necessary to make the purpose 
of the réservation effective, by enabling the portion of the track condemn- 
ed to be jointly used by the two companies. 

7. Same. 

The exercise of the power of condemnation under such réservation as 
to a short portion of track is not reasonably justlfied, where each com- 
pany requires but a single track, and the street Is of sutHcient width to 
accommodate two tracks without interférence with other travel along it 
or witi each other. ; 

8. Same. 

A détermination by the city council of the necessity of condemnation un- 
der such réservation for the purpose, therein expressed, of enabling the 
second company to enter the central portion of the city, where inefCectual 
because the portion of track to which it relates is outside of the limlts 
contemplated by the contraet, cannot be construed as an adjudication of 
the necessity of condenination by the second company under a power 
given it by its charter, to be exercised under certain circumstances and 
upon différent grounds, or as a consent by the city to the condemnation 
on such grounds. ' 

In Equity. On motion for preliminary injunction. 

King & Andersen and Croodwia & Hallman, for complainants. 

Erandon & Arkwright, King & Spalding, Eosser & Carter, and 
John L. ïlopkins & Sons, for défendants. 

James A. Anderson, City Atty., and J. T. Pendieton, for city of 
Atlanta. 

NEWMAN, District Judge. On May 20, 1891, the mayor and gên- 
erai council, the governing body of the city of Atlanta, on the i)etition 
of Joël Hurt and A. A. Glasier, representing certain independent Unes 
of Street railway then being operated in the city of Atlanta, granted 
to the companies represented by said Hurt and Glasier certain rights 
of consolidation and electrical equipment, more particularly set ont 
in the ordinance of the city as contained in the Code of Atlanta, p. 506. 
It is shown by tlie report of the committee that the purpos.e of the peti- 
'i ioners was to combine said Unes into a company to be known as the 
Atlanta Consolidated Street-Railway Company. This purpose was 
. iïhsequently accomplished, and on December 10, 1891, the city, on 
: he pétition of the Atlanta Consolidated Street-Eailway Company, by 
résolution recognized the consolidation as having been accomplished, 
and granted the privilèges theretofore granted on the pétition of 
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Hurt and Glasier to said Atlanta Consolidated Street-Eailway Com- 
pany. In speaking of this grant hereafter it will be refened to as tlie 
grant to the Consolidated Company. Tlie only part of tlie grant on 
the pétition of Hurt and Glasier whicli need be mentioned hère is 
contained in the ninth paragraph of the report of the committee, as 
adopted by the mayor and gênerai council, which is as f ollows : 

"That the riglit to condemn sueh portions of said Unes, not exceeding five 
bloeks, as may be necessary for the allowing of other street-car companies to 
enter the central portion of the city, is hereby reserved, upon payment of just 
compensation to the company." 

There were subséquent grants for varions purposes to other Unes 
which became part of the Consolidated System, as to which the fore- 
going réservation applied because the conditions, etc., in the grant to 
the Consolidated Company were expressly referred to, and others in 
which the référence is not spécifie, but as to which it is claimed that 
the terms employed are such as necesearily make this clause and the 
réservation contained therein a part of the grants. There has recently 
been a change of corporate name, and the Atlanta Consolidated Street- 
Eailway Company has become the Atlanta Railway & Power Com- 
pany. 

On August 23, 1899, the mayor and gênerai council granted to the 
Collins Park & Belt Railroad Company the right to use certain streets 
of the city of Atlanta for railway purppses, and the "right to condemn 
the use of, and such an interest therein as may be necessary to the use 
of," certain parts of the tracks of the Atlanta Railway & Power Com- 
pany, upon the payment of just compensation. In connection with 
each of the grants of the right to use a portion of the track of the 
Atlanta Railway & Power Company, référence is made to réservation 
contained in section 9 of the grant to the Consolidated Company re- 
ferred to, and this part of the grant to the Collins Park Company re- 
cites that the mayor and gênerai council adjudge the existence of the 
necessity of such condemnation in each instance. After this right 
had been granted the Collins Park Company to condemn certain por- 
tions of the tracks of the Railway & Power Company, the Collins Park 
Company notifled the Railway & Power Company that it had ap- 
pointed an assessor to act with an assessor to be appointed by the Rail- 
way & Power Company, to flx the amount of the compensation which 
should be paid by the Collins Park Company to the Railway & Power 
Company for the use of the tracks of the latter company, in accordance 
with the grant of the city council. A similar notice was served on 
the Mercantile Trust & Deposit Company of Baltimore, Md., trustée 
for a large amount of bonds issued by the Railway & Power Company. 
On the 18th day of November, 1899, the trust company flled its bill 
in this court against the Collins Park Company and the city of At- 
lanta. A question of jurisdiction was raised, which was disposed of 
and an opinion of the court was flled on the 7tli day of February, 1900. 
See 99 Fed. 812. After this opinion was flled, on pétition of the attor- 
neys, an order was entered making the Atlanta Railway & Power 
Company a party complainant, and overruling the pleas to the Juris- 
diction. The bill has been answered, and this is a hearing on an ap- 
plication for injunction pendente lite to restrain proceedings to con- 
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demû, on the bill, answer, and évidence submitted, documentary and 
by âffldavit. 

The righte and privilèges granted the Consolidated Company in the 
varions streets of the city to which each grant applied, when such 
grants were accepted and acted upon by the company, created a con- 
tract between the city and the company. When the company laid its 
tracks in the streets of the city in pursuance of the grant, it obtatned 
a property right in such tracks, and in the franchise or right of opéra- 
tion over the same, vehich could not be inf ringed or impaired. Elliott, 
Roads & S. p. 564; Booth, St. Ry. Law, §§ 8, 9. I^ Western Paving & 
Supply Co. V. Citizens' St. R. Co., 128 Ind. 525, 26 N. E. 188, 28 N. E. 
88, 10 L. R. A, 770, the rule on this subject is stated in this way: 

"It Is settled that a charter granted by the common council to a street-rall- 
way company to construct and operate a street ràilway within the corporate 
llmits of the elty constitutes a contract between such railway company and 
the city,"— citing: City of Chicago y. Sheldon, 9 Wall. 50, 19 L. Ed. 594; 
Coast-Line E. Co. v. City of Savannah, 30 Fed. 646; State t. Corrlgan Consol. 
St. Ry. Co., 85 Mo. 263; District of Columbla v. Washington & G. K. Co., 4 
Am. & Eng. Ry. Cas. 161; Farrar v. City of St. Louis, 80 Mo. 329; New Or- 
léans GasUght Co. V. Loulslana Llght & Heat Prodncing & Manufacturing 
Co., 115 U. S. 650, 6 Sup. Ct. 252, 29 L. Ed. 516; Greenwood v. Freight Co., 
105 U. S. 13, 26 L. Ed. 961; New Jersey v. Yard, 95 U. S. 104, 24 L. Ed. 352. 

In City R. Co. v. Citizens' St. R. Co., 166 U. S. 557, 17 Sup. Ct. 
653, 41 L. Ed. 1114, speaking of the right of the same company, it 
issaid: 

"That the plaintiffi had a contract wlth the city is entlrSly clear. It was so 
held by the suprême court of Indlana in Western Paving & Supply Co. v. Citi- 
zens' St. R. Oo., 128 Ind. 525, 26 N. E. 188, 28 N. E. 88, 10 K R. A. 770, in 
which the liability of the company for certain street Improvements was dis- 
cussed and passed upon." 

From the opinion in this last case another quotation may be perti- 
nent, as follows: 

"The original ordinance of January 18, 1864, was plalnly a proposition on 
the part of the city to grant to the company the use of its streets for 30 years 
in considération that the company lay its tracks and operate a railway thereon, 
upon certain conditions prescribed by the ordinance. This proposition, when 
accepted by the company, and the road built and operated as specifled, became 
a contract which the state was not at llberty to Impair durlng its continuance; 
but if, at the expiration of the 30 years, the road had been sold ta another 
company, and that company had applied for and obtalned from the common 
council a franchise to occupy its streets for another perlod, it seems to be clear 
that such a contract would need no other considération to support it than the 
continued opération of the road under such conditions as the city chose to 
impose." 

The thoroughly argued and well considered case of People v. 
O'Brien, 111 N. Y. 1, 18 N. E. 692, 2 L. R. A. 235, on this question, is 
interesting, and states clearly the law relating to railway corporations 
obtaining franchises in the streets of a city. 

It is useless, however, to multiply authorities upon this question. 
They are numerous, and sustain the proposition that a contract exists 
between the city and the Railway & Power Company, subject only 
to reasonable police régulation. , TÎie right of police régulation involv- 
ing such governmental duties as relate to the safety and comfort of the 
people, and the orderly use and régulation of the streets, the city does 
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not, of course, abrogate by such grants, even wben the same hâve, 
by acceptance, expenditure, and use on the part of the railway Com- 
pany, ripened into contracts. There is no question of police régula- 
tion hère, however. The right to take the track of one company for 
the use of another must be reserved in the grant, or exist otherwise 
by contract, or such taking must be by the exercise of the state's 
power of eminent domain through the législature of the state. Don- 
feseedly, the city bas no power of eminent domain with référence to 
the matters in controversy hère. It bas no grant from the législature 
to condemn the track of one street-railway company for the use of 
another. The only rights it bas or can exercise are by reason of the 
réservation contained in the grant to the Consolidated Company. 
There is no question of the exercise of the power of eminent domain in 
connection with the city's direct action in the matter. How far the 
exercise of this power by virtue of the provisions of the charter of the 
Collins Park Company, and the city's action with référence thereto, is 
material, will be considered in disposing of another branch of the case. 
It is said for the complainants that the city could not legally make 
this réservation of a right to condemn, in certain contingencies, part 
of the Railway & Power Company's tracks; that, having no power 
under its charter to condemn a part of the tracks of one railway com- 
pany for the use of another, it could not reserve the same to itself, 
and by the réservation acquire a right which it did not bave under 
the law. This argument is not sound. The constitution of the state 
(article 3, § 7, par. 20) provides that "the gênerai assembly shall not 
authorize the construction of any street passenger railway within 
the limits of an incorporated town or city without the consent of the 
corporate authorities." The consent of the city was necessary, there- 
fore, for the laying of additional tracks and the connection of the 
tracks of the différent companies, the consolidation of which was 
proposed, and which was allowed by the provisions of the Consoli- 
dated grant. The right to consent to the use of the streets for street- 
railway purposes embraces necessarily the right to consent condi- 
tiônally, — to consent with limitations, restrictions, and réservations. 
The city, of course, could withhold its consent entirely. There can 
be no doubt, therefore, of its right to withhold partially or to limit 
the grant. The Consolidated Company could hâve refused to accept 
the grant with this réservation in it. Accepting the grant, however, 
with this provision in it, it was bound by it, and cannot now set up 
the lack of power of the city to make the réservation. The city 
might not bave made the grant without the réservation, and, indeed, 
there is évidence in the record, which ail parties agrée can be prop- 
erly used, which shows that there was a discussion of this question 
between the committee of the city council and the grantees, and that 
the provision making the réservation as it was flnally framed and em- 
bodied in the grant was mutually satisfactory. It would be mani- 
festly unjust to hold that the Consolidated Company could accept 
the grant with the distinct knowledge and understanding that this 
réservation was contained in it, and then, when the city eought to 
make the réservation effective, repudiate it and deny the power of the 
city to make it. 
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One of the important phases of the case, and to which much. of the' 
argument bas been directed, is the meaning of the term "lines," as 
contained in this réservation in the grant by the eity to the Consoli- 
dated Company. It bas been tbought probable by counsel that this 
question was important to a détermination of the présent cohtro- 
versy. It is said for the complainants that the word "lines," as used 
in this réservation, refers to the lines of the Consolidated Company 
in the aggregate, and that therefore this réservation applies to five 
blocks of its Unes, in alL On the other hand, it is contended that 
the réservation was as to flve blocks of each Une of the Consolidated 
Company. It has also been urged in argument for the défendants 
that the réservation would apply in any event only to such lines as 
acquired privilèges by virtue of the Consolidated grant, but this is 
hot material at présent. Counsel hâve offered very plausible argu- 
ments in support of the respective contentions as to the meaning 
of this réservation. It is unnecessary, in view of the conclusions 
which hâve been reached as to the rights of the parties in this case, 
to express any opinion on this question. Any conclusion that might 
be reached would not be free from doubt, and, as its détermination 
at présent is immaterial, it had better be left to be passed upon at 
the final hearing of the case, or when, in some new aspect, its déci- 
sion is necessary, 

Another part of this réservation has given rise to opposing views 
and to considérable argument in the progress of the case, and that 
is the language, "to enter the central portion of the city." It is said 
on the one hand that this gives the right to the city to permit the 
condemnation of only such blocks as are within what may be fairly 
considered the central portion of the city. On the other hand it is said 
that, if the purpose is to reacli the central portion of the city, the 
right is reserved to condemn blocks, even though they be not in the 
central portion of the city. In determining this question it is im- 
portant to consider for a moment the way the streets of the city of 
Atlanta run. The corporate limits of the city, as originally construct- 
ed, were a circle. The circle was subsequently enlarged, and now is 
broken into in two or three places, where the growth in population has 
made it necessary to extend the corporate limits somewhat beyond the 
circle, but generally the circle exista yet. The main streets of the 
city run from center to circumference, or, as it would be better ex- 
pressed for the purposes of this case, from circumference to center. 
This raakes the trafflc and business in the central portion of the city 
much more congested than would be the case in a city where the 
streets were laid out at right angles. This situation was evidently in 
the minds of the city authorities when this réservation was made. It 
is practically possible to reach the center of the city from the outskirts 
over only a few lines, and it is certain that this actuated the commit- 
tee of the city council, and the council itself, when this provision was 
inserted in the Oonsolidated grant. The business portion of the city 
is in its geographical center. The great purpose of street-car lines 
was to carry passengers to and f ro from the suburbs and résidence por- 
tions of the city generally, to the business center. The language used 
is, "the allowing of other street-car companies to enter the central por- 
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tîon of the city." But one construction can be given to this language, 
and that is that the city reserved the right to condemn the nunaber 
of blocks referred to within what may be fairly considered the central 
portion of the city. If the council had had any other purpose in view, 
it would certainly hâve been differently expressed. If it had the pur- 
pose which is contended for by défendants' counsel, it would simply 
hâve said "the right to condemn five blocks of the Consolidated's 
tracks," without using any qualifying language at ail. Thèse blocks 
are to be used for the purpose of allowing any new compaBy to 
enter the central portion of the city, and not to approaeh it, or to 
run in such a way that it may ultimately reach it. The meaning of 
this expression in the réservation is so obvions that it scarcely requires 
élaboration. 

The necessity for this condemnation is to be determined, hovrever, 
before the right reserved can be exercised. The mayor and gênerai 
council of the city, as bas been stated, in the récent grant to the Col- 
lins Park Company, adjudged the necessity for this condemnation, in 
respect to the sections of the Railway & Power Company's tracks as 
to which the right to condemn was given. Complainants contend that 
it is not just, nor is it légal, for the city, as a party to this con tract, to 
itself adjudge the necessity of that which it reserved. While the city 
is a party to the contract in one sensé, it is a party as the représenta- 
tive of the public. It stands for the public. It is entirely impartial 
as between the public and the railway company. The judgment of 
the city council as to whether or not there is a necessity for the use of 
thèse reserved blocks by a new company is without préjudice or préf- 
érence. It is exercised solely in the public interest, with due regard 
to the rights of the railway company. The courts cannot assume that 
it will act otherwise. In this view, it is wholly immaterial that it 
made the réservation in question, and was to that extent a party to 
the contract of which the réservation is a part. The détermination of 
the city council, however, where private rights are afîected, must be 
reasonable. An unreasonable exercise of a reserved power or of a 
delegated power will not be upheld by the courts, and, where there is 
an attempt to enforce a wholly unreasonable exercise of even a dis- 
cretionary power, its enforcement, where private rights are affected, 
will, in a proper case, be enjoined. If, therefore, the judgment of the 
city bas been exercised in a wholly unreasonable manner as to the 
matters in controversy, its action cannot be sustained by the courts. 

There is an ordinance of the city of Atlanta, passed in 1890 (City 
Code, § 1326), as follows: 

"The mnyor and gênerai council of the dty of Atlanta, In granting franchise 
to Street railroads and street-car companies of whatever motive power, reserve 
the right to grant a franchise to another company or companies when In their 
judgment the public Interest and welfare is subserved thereby, over any part 
of any Street or streets, not to exceed three blocks, or 1,200 feet, iipon the petl- 
tioning party or company paying a pro rata part of the original eost of con- 
struction, and a pro rata part of keeping" up in good repair of that part of 
the roadbed used by them jointly." 

It is contended that this ordinance was not affected by the grant 
to the ConsoMated Company and the réservation made therein, and 

101 F.— 23 
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that it must be eonsidered in connection with thie controversy hère. 
Counsel f or the respective parties differ as to the proper construction 
of this ôrdinance. It is claimed on the one hand that it authorized 
the usCj in the discrétion of the citj authorities, by one company, of 
the tracks of janother, and on the other hand that it relates only to 
the joint use of streets, and does not refer to the use by one company 
of the track Of another; but, even if it had this meaning, in view of 
the undisputed évidence bef ore the court as to the proceedings had 
when the grant was made to the Consolidated Company and the réser- 
vation agreed to, this ôrdinance was modifled and repealed so far as it 
is inconsistent with the réservation. Unquestionably the réservation 
was a contract, in the respects material hère, between the city and the 
Consolidated Company. The city is bound by it, and its action, as 
well as that of the Consolidated'» successor, the Eailway & Power 
Company, should be controUed by it, and it alone. The city's grant 
to the Collins Park Company, as has been stated, is based entirely on 
the réservation in the grant to the Consolidated Company, and the 
city does not assume to act by virtue of any other power or authority. 
In the charter of the Collins Park Company, the législature granted 
to it the rights theretofore granted to the Metropolitan Street-Eail- 
road Company, and one of thèse rights was to condemn, when certain 
conditions therein specifled existed, certain parts of the track of an- 
other street-railway company. The charter of the Collins Park & 
Belt Railroad Company is found in the acts of the législature of Geor- 
gia of 1889 (page 211), and the charter of the Metropolitan Street-Eail- 
road Company in the acts of 1882-83 (page 201). The exact language 
of the charter of the Metfopolitan Company material hère (section 5), 
subsequently re-enacted as to the Collins Park Company and made a 
part of its charter, is as follows: 

"Said corporation, for the purpose of maklng a conneeted Une, or for the 
purpose of crossing any other Street railroad wlth Its road, may lay Its tracks 
upon and occupy with its railroad or tracks any street or streets upon which 
any other street-railroad company may hâve its tracks, or may hâve the right 
to lay its tracks at the time: provided, it does not at any one place occupy more 
than flve full city blocks front, contiguous to each other, and if the proper 
municipal authority détermine that the streét or streets so sought to be occu- 
pled by the tracks of both roads Is not wlde enough for both of said roads to 
hâve pass£|ge tracks, and at the same time to leave space enough for the 
ppssage of vehlcles, then, and In that event, said corporation shall hâve power 
and authority to condemn to its use such parts of said other railroad as may be 
necessary for the purpose of maklng a conneeted Une or of crossing any other 
Street railroad with its road, not exceedlng In any one place three full elty 
blocks contiguous to each other. Said condemnatlon shall be made after the 
décision is made as afore^ald, by said municipal authorities, that such con- 
demnatlon Is necessary to the convenlence of the city In the exercise of Its 
control over the streets of said city, by pursuing the provisions and mode 
pplnted out in section 6 of this act; and said track or road so condemned shaJI 
be used by each of said roads, each havlng eaual rights thereon; and, In maln- 
talnlng said track or road so used In common, each company using the same 
shall pay pro rata In proportion to the number of cars run on said track: 
provided, that the part of said track of any other railroad company which may 
be condemned wlth the consent of said municipal authorities shall be so used 
by each of said companies uslng the same; that neither one shall damage the 
business of the other nor delay Its cars running upon said tracks so con- 
demned." 
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The contention of counsel-for the Collins Pai'k Company with référ- 
ence to the grant by the city to that company, and the extent to 
which the grant carried with it a détermination of the rights in re- 
spect to condemnation contained in its charter, will be noticed here- 
after, in connection with one of the separate grants of the right to con- 
demn. 

In this connection it will be proper to refer to another contention of 
counsel for complainants. They urge that, inasmuch as the city re- 
served the right to condemn by the terms of the réservation to 
itself, condemnation proeeedings, if they can be instituted at ail 
(which they deny), should e by the city. They claim that the right 
to condemn reserved by the city can only be exercised by it, and could 
not be transferred by it to the Collins Park Company. As has been 
stated, the réservation in the grant to the Consolidated Company be- 
came a contract between the city and the Consolidated, by which the 
city was bound, and by which the Consolidated was bound. There 
was an implied agreement on the part of the Consolidated Company 
when it accepted and acted upon the grant, having this réservation 
in it, that the city might take the number of blocks of its track re- 
served, at proper points; and it must be held that there was also an 
implied agreement that it would abide such reasonable procédure as 
was necessary to render the réservation by the city, and its agree- 
ment to the same, effective. The method adopted by the city was to 
allow the Collins Park Company to institute proceedings to ascertain 
the compensation which ehould be awarded the présent corporation, 
the Railway & Power Company, in accordance with the law of the 
State of Georgia on this subject. The Code of Georgia (section 4667 
et seq.) contains this law, and the proceedings on the part of the Col- 
lins Park Company in accordance with the city's authorization are 
In substantial, if not literal, complianee with this law. IJnless this 
réservation by the city becomes nugatory, there must be some method 
of carrying it into effect, and certainly a just and proper method is 
provided when the gênerai law of the state on this subject is adopted. 
4n arbitrator appointed by each, with the right, in case they disagree, 
to sélect an umpire, seeme to be a method entirely just and reasonable, 
and really the proper légal course. 

Considérable évidence has been introduced to show that there are 
other practicable routes than tliose given to the Collins Park & Belt 
Company by the city council, and routes which would not hâve re- 
quired it to go upon the tracks of the Eailway & Power Company at 
ail. There is also évidence and contradictory évidence as to the prac- 
ticability of the use by one company of the track of another, — par- 
ticularly with référence to joint use of overhead wires, pôles, etc. In 
addition to the fact that the city council appears to hâve given a thor- 
ough investigation to this whole matter, and to hâve acted after a 
most careful examination of the subject, the évidence hère clearly 
preponderates in favor of the proposition that a joint use of tracks, 
as well as of the necessary appliances, is practicable; certainly so, 
if there be proper effort on the part of the managers of the two compa- 
nies to accomplish the same, and render it satisfactory. The évidence 
is sufflcient to show, perhaps, that it should not be done except in 
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cases of ; real necessity. It inay not be a désirable thing to do, and it 
probably ehould not be resorted to, if it can be well avoided; but that 
it ispraçticable, under proper arrangements, tbe évidence seems to 
demonstrate, Ail tbis, however, as well as the matter of determining 
the routes to bç pursued generally by the new line, are clearly matters 
in the discrétion, properly exercised, of the city authorities, and that 
discrétion will not be interfered with by the courts except where it is 
abused. The courts cannot undertake to review and détermine the ac- 
tion of the city council in matters such as are hère involved, except 
where there is illégal action, and such abuse of discrétion as makes 
the ordinance unreasonable, and one that should not be enforced. 

We corne now to consider each of thèse grants to the Collins Park 
Company to use the track of the Railway & Power Company sepa- 
rately, and to apply to thèse several grants the conclusions that hâve 
been reached, as hereinbefore expressed. Thèse are not taken in the 
order in which they appear in the committee's report adopted by the 
city council, but are referred to in such a way as they can be more 
easily and readily disposed of. 

The flrst considered is the grant to use the tracks of the Rail way & 
Power Company on Whitehall street, from Mitchell to Alabaina. The 
right, as expressed in the grant, is to use the double tracks of the Rail- 
way & Power Company on Whitehall street, between Mitchell and 
Alabama; the right thus granted involving a change of the single track 
between Hunter and Alabama so as to niake the same a double track, 
to, be used jointly by the two companie^. This part of the Railway 
&■ Power Company's track between Mitchell and Alabama is clearly 
within the central portion of the city. The judgment of the city coun- 
cil that the joint use of tracks at this point is necessary is so reason- 
able and proper, under the évidence and from common observation, 
that it may pass without question. The only matter ofany difficulty 
involved is that which requires the Railway & Power Company to 
use the tracks which will be laid between Hunter and Alabama by 
the Collins Park Company. It is hardly contested that the city could, 
even in the exercise of its gênerai powers over the streets, require the 
Railway & Power Company to move iîts track to one side of the street 
at this point, and allow the new company to build another track. If 
this be true, it seems entirely reasonable that the city should, under a 
fair and just construction of this réservation, require the cars to be 
so operated by both companies that at this congested point the cars on 
one side of the street should ail move in one direction, and on the other 
side in the opposite direction. It is not entirely clear, either, from the 
présent location of the tracks, that it will be necessary for the Railway 
& Power Company to use the track of the Collins Park Company 
between Alabama and Hunter at ail. They only use their tracks now 
between Hunter and Alabama, as shown by the évidence, as a line 
çoming into the city; their cars going out on Broad, and thence 
through Hunter to Whitehall. But the city undoubtedly bas the 
power, under thi» réservation, to grant the right to condemn the use 
of the tracks of the Railway & Power Company on thèse two blocks 
for the use of the Collins Park Company; and, assuming such a right, 
it peems an inévitable conclusion that such a change and readjustment 
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of the traelis as may be fairly and reasonably necessary to make tbe 
réservation effective and to accomplish its puipose can be oïdered 
aud enforced by the city autborities. 

Tbe next separate grant to be considered is that of the right to use 
the portion of the tracks on Peachtree street between Auburn avenue 
and Edgewood avenue. The part of the Railway & l'ower Conipany's 
traek sought to be condemned is 238 feet, leaving the Railway & 
Power Company's tracks just below Walton street. There was some 
différence between counsel, in argument, as to whether or not this 
part of the track on Peachtree street sought to be condemned M'as: 
one block or two blocks; but, it being only 238 feet, it was flnally con- 
ceded by counsel for the Railway & Power Company that it could nOt 
be fairly claimed that it was more than one block. This, also, is' 
unquestionably within the central portion of the city, and a necessity' 
for its use in order to reach the central portion of the city is apparent. 
There was no abuse w^hatever of the discrétion vested in the city coua- 
cil in so adjudging, and it is unnecessary to say more about tbis par- 
ticular grant. Its location, and the manner in which it is approached 
by the lines of the Collins Park Company, make its use a reasonable 
necessity, which the city council had the right to déclare. 

The next separate grant to be considered is that on Loyd streèti be- 
tween Mitchell and Grarnett streets. Loyd street is 60 feet wide, 40 
feet between curbs. The Railway & l'ower Company bas now one 
track at this point. Its Une runs along Loyd street from a point north 
of Mitchell street to Garnett street, just opposite to which it runs into 
Pulliam street, which branches ofl on the east side of Loyd. The pro- 
posed Une of the Collins Park Company will come down Mitchell 
street, and turn into Ixiyd at Mitchell, and run out Loyd street. The 
Railway & Power Company's track, as will be seen, leaves Loyd on the 
east side, and the proposed Collins Park Une will enter it on the west 
side. No reason whatever appears why each company at this point 
cannot bave its own Une. No évidence bas been introduced and no 
argument bas been made as to situation there sufflcient to justify the 
court in holding that the city could reasonably and properly authorize 
the condemnation and use of that part of the Railway & Power Com- 
pany's track. Each of the companies can pursue its own side of the 
street with perfect ease, so far as anything submitted in the case 
shows. The Collins Park Company can enter tbis street at its west 
side, and pursue its course along the west side to G-arnett. from which 
point it goes on a street on which the Railway & Power Company bas 
no track. The Railway & Power Company's track comes into Loyd 
from Pulliam on the east side, and goes along Loyd street without in- 
terfering with, touching, or crossing the track of the Collins Park 
Company at any point. A suggestion to this effect came up during the 
argument of one of the counsel for tbe complainants, and, as it in- 
volved the removal of the track of the Railway & Power Company 
from tbe center of the street to the east side, inquiry was made if the 
Railway & Power Company would movc its track voluntarily; and 
the response of counsel was that. while be was not fully autborized to 
speak for the company, he thought it would. It will be assumed that 
the Railway & Power Company will move its track at tbe proper time 



358 ' 101 FEDERAL REPORTER. , 

80 as to make room for the track of the Collins Park Company on 
thèse two blocks, and application for furtlier order of the court can be 
made, if this assumption is erroneoug. 

The next portion of the lines of the Eailway & Power CJompany, 
the condemnation pf which is authorized, is on Peachtree street from 
Pine street to a point nearly opposite Forest avenue. It is unneces- 
sary to détermine the necessity for the use of this part of the Eailway 
& Power Company's track at présent, except in one respect. There 
has been considérable discussion as to whether any other route was 
practicable, to enable the Collins Park Company to construct what is 
called its "Juniper Street Line," but it is immaterial, in the view tak- 
en of this particular grant. The right to condemn this portion of the 
Railway & Power Company's tracks is, as are the other grants, based 
expressly on the réservation made by the city in the grant to the 
Consolidated Company. It is earnestly contended by counsel for the 
Collins Park Company that the action of the city council in adjudging 
the necessity for the use of the tracks of the Eailway & Power Com- 
pany by the Collins Park Company necessarily carried with it and em- 
braced in it a détermination of ail that was required in the charter of 
the Collins Park Company, in order to authorize condemnation. The 
right is not given by the city because of the necessities stated in the 
charter of the Collins Park Company, but because, as they détermine, 
it is necessary to enter the central portion of the city. It may be 
that if the city authorities consider, as itseems they did, they can al- 
low the condemnation of the track of the Eailway & Power Company 
in any part of the city, so long as the purpose is to ultimately reach the 
center of the city, that they would hold the use of the track in ques- 
tion necessary for that purpose, and would not adjudicate it to be 
necessary under the charter of the Collins Park Company. Certainly, 
where the property of one person is taken for the use of another in 
this way, the authority under which the taking is authorized should 
be strictly pursued. If the city could act by virtue of its contract 
rights, and at the same time carry with this action its consent to the 
exercise of rights existing under the charter of the Collins Park Com- 
pany, the language used by which such gênerai resuit is obtained 
should be clear and unmistakable. It is not so hère, and therefore the 
rights that pass by the grant on this portion of Peachtree must be 
tested and ascertained by the term» of the réservation in the grant 
to the Consolidated Company. Tested by this, it is perfectly clear 
that it does not come within the language of the réservation, "to enter 
the central portion of the city." It is unquestionably several blocks 
beyond the extrême limits of what can fairly be considered the central 
portion of the city, and no right to condemn the track of the Eailway 
& Power Company at that point for the use of another company was, 
in the most libéral view of it, embraced in this resen^ation. 

As the use of the track of the Eailway & Power Company on three 
blocks only is now taken under the réservation, it is unimportant to 
détermine the extent of the réservation beyond what is conceded by 
both parties; and it is also unimportant to détermine whether or not 
the use of the track on two blocks of Mitchell street said to hâve 
been taken by the Atlanta Eailway Company from the Consolidated 
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Company should be considered in estnnating the aggregate number of 
blocks. The conclusion, tlierefore, is tliat as to the track sought to be 
condemned, and the method of condemning and using it, on Whitehall 
Street, from Mitchell to Alabama, the injunction will be denied. As 
to the track on Peachtree street from Anburn avenue to a point near 
Edgewood avenue, as explained in defendant's answer, and the dia- 
gram submitted, the injunction will be denied. As to the track on 
Loyd street from Garnett to ilitchell, the injunction will be granted, 
provided the Railway & Power Company moves its track, when nec- 
essary, to the east side of the street, to allow the use of the west side 
by the Collins Park Company. In that event the action of the city 
authorities in condemning the use of this track would be unreason- 
able, even if the use of this track is necessary to enter the central por- 
tion of the city, which is not now determined, and which latter ques- 
tion may be left for future détermination in the event further action 
is necessary. As to the portion of the Eailway & Power Company's 
track on Peachtree street from Pine street to a point near Forest ave- 
nue, for the reasons stated the injunction will be granted. A decree 
may be taken denying an injunction in the respects above indicated, 
and grauting an injunction pendente lite as indicated. 



KILGOUR V. SCOTT et al. 

(Circuit Court, S. D. Xew Yorl^. April 9, 1900.) 

1. MoiîTOAGES— Absoi.uïe Conveyakce as Secukity— Riohts of Parties. 

A creditor liolding tlie title to real estate, subjcct to a mortgage, as se- 
cui'ity, wlio buys tlie property wlien sold under tiie mortgage, liolds the 
title acquired subject to tlie original trust, and, in case he sells the prop- 
erty, is accountalile to the delitor for the proceeds, less the amount ex- 
pended In redeeming from the uiortgage. 

3. SaMB— CONSTKUCTTON OP CONTKACT. 

Where au Instrument of rtefeasauce executed by a créditer, to "whoin 
the debtor had conveyed property as gênerai seeurity for his indebtedness, 
provided that, as secnrity for a specifled amount ot such indebtedness, 
the creditor should aeeept a nwrtgage upon other property, which was 
given, and subsequently foreclosed by the creditor, the effeet of such 
agreement was to take the .'iniount spe('ifie<] from the gênerai indebtedness 
secured by the property eonveyed, which, on an aceounting, could not. be 
charged with any deflciency remaining due on the mortgage debt after 
foreclosTire. 

3. Same — Unauthorized Sale by Guantbe. 

A creditor, to whom property is coiiveyed as security under an agree- 
ment authonziug its sale ouly at a priée to be agreed upon between the 
parties or fixed iiy an umpire. who sells tbe property without observing 
such agreement, is accouutable to the debtor for the actual value of the 
property at the time of settlement, if greater than the priée received. 

In Equity. Suit for an aceounting and rédemption under a con- 
veyance of property as security. On exceptions to report of mas- 

ter. 

William S. Bennett, for plaintiiî. 
Lewis E. Carr, for défendants. 
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WHEELEE, District Judge. Tlie défendant Scott, cashier of the 
défendant bank, lield the légal title to several parcels of real estate, 
to Secure it for dues from the plaintiflf, under an agreement for con- 
veyance, with a statement of the debts, dated December 14, 1894, 
and an accounting has been had of the sums due in equity. Some 
exceptions hâve before been disposed of. Others hâve not been 
heard. The defendant's exceptions that hâve corne hère to be 
heard relate to the gains on sales of the Shohola Glen propeity be- 
fore this agreement. St. John, président of the bank, held the title 
as security for what the plaintifE owed the bank; that title was 
conveyed to défendant Scott, cashier of the bank, without other con- 
sidération, to be held for the same purpose. Without foreclosure, 
he sold the property. Afterwards a part of it was sold on fore- 
closure of a prior niortgage, and bid in by him, and he acquired the 
rest. Then he made f 1,000 on an attempted sale, and $12,000 more 
•than was credited or disclosed to the plaintiff on a completed sale. 
Tlie master has allowed thèse gains to the plaintiff. The défend- 
ant insists that after Scott got the property back he held it as a 
stranger, and could dispose of it without accountability; but it was 
ail the while subject to the plaintiflf's right to redeem, which he had 
\no right to sell, and could not eut off by any form of sale and re- 
purchase, or other circuity of transfer short of a foreclosure. How- 
ever it might hâve been as to other purchasers without notice, he 
always had notice, and the title came back to him subject to the 
right of the plaintiff to redèem it from the bank, for whom Scott 
held it, on proper account of what was paid to redeem it from the 
outside mortgage, as an expense, and of what was realized from it 
as a profit. The master appears to hâve treated the transaction ac- 
eording to this view, agreeably to the decree. This amount should 
hâve been applied in réduction of the statement of indebtedness at- 
tached to the agreement of defeasance of December 14, 1894, when it 
was made, and would hâve brought the amount down to f 48,936. 

One of the plaintiiï's exceptions now hère considered relates to 
tiie rarlcei^'s Glen property, of Pennsylvania. That agreement for 
conveyance provided that: 

, "Tlie said William E. Scott and tlie said bank agrée to accept as security 
îor the payment of twenty thousand dollars of said indebtedness a mortgage 
executed under the liand and seal.of the said John F. Kilgour, or uiider the 
iiànd and seal of such trustées as he may elect to hold said title for him, cover- 
iiig ail the property aforesaid in the state of Pennsylvania, conditioned for the 
payment of said sum in flve years fi'om its date, and bearing interest at the 
rate of six per cent, per aunum, payable semiannually, and containing a clause 
sétting forth that the whole of said principal sum shall be due if default be 
made in the payment bf any installiiient of said principal sum or interest 
thèreon when they shall respectively become due, and shall remain due and 
Uïipaîd for three months thereafter, and containing a furtlier clause that the 
necesfeary costs required to foreclose the said mortgage shall, upon foreclosure, 
be added to the principal sum, and collected therewith, as a part of said in- 
debtedness." 

Tïie mortgage was given, and on default tlie property was sold on 
foreclosure to Scott in December, 1896, for |9,005, and was resold 
bv him Februarv 15, 1898, for $17,500. The master has, with the 
consent of the défendants, credited the plaintiff with $16,222.68, 
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the net proceeds of this transaction, witli some observations indi- 
cating that, wliile the property may liave been wortli mucli more, 
lack of due diligence, whicli would include good faith, had not been 
shown. But that part of the agreement of defeasance quoted toolc 
that -120,000 ont of the gênerai indebtedness, and the mortgaged 
property ont of the gênerai property, upon the making of the mort- 
gage, leaving the gênerai indebtedness |20,000 less, or $28,936, se- 
cured by the gênerai property, other than that covered by the mort- 
gage. As the mortgage was to be accepted as the security for this 
120,000, by its acceptance the other property was relieved to that 
extent, and would not be holden for any deflciency in this mortgage 
security; otherwise, the making of the mortgage would be nugatory. 
And this mortgage to the bank itself, provided for in the agree- 
ment, was différent from what a mortgage to an outsider would 
hâve been, and was not a mère charge upon the property, to be paid 
off as an expense, but stood, by the terms of the agreement, as a 
separate thing, to follow its own exigencies, without affecting the 
rest, whatever its outcome should be. This is not a bill to redeem 
that mortgage as such, and the foreclosure would apparently be a 
bar to it, or to that part of it, if it was. In this view, the other 
exception relating to Parker's Glen becomes immaterial. 

Another of the plaintiff's exceptions that has corne hère relates to 
the Passaic property. It was covered by outside mortgages, — one 
parcel to one Archer; others to one Gaston or the Mutual Life In- 
surance Company, or both. The agreement for conveyance con- 
tained this clause: , 

"It is agreed by and among the said parties that the title to the propeity 
lying and being in the city of Passaic, county and state aforesaid, shall be and 
remain until said indebtedness is whoUy diseharged, as at présent, in the 
nanie of William E. Scott, who shall, except as to that part hereinafter de- 
scribed, convey the same from time to timo. in whole or in part, to such pur- 
chaser or -^nrchauers as shall be obtalned, at a priée to be alike satisfactory 
to the said .Tolin P. Kilgour and the said William E. Scott. If the price named 
shall not be alike satisfactory to the said parties, then they shall sélect, .an 
umpire, whose décision upon the question of value shall be binding and con- 
elusive upon said parties." 

The property excepted is not now in question, and there was no 
provision for taking up the outstanding mortgages. The property 
covered by the Archer mortgage went to outsiders upon foreclosure, 
— fairly, so far as appears, — and nothing seems to be left for coiisid- 
eration about that. The bank bid in the other parcels in question 
at foreclosure sales, and sold them, without following the agree- 
ment in respect to the sale, to which the bank was a party as well 
as Scott, in so far as has been found and reported, and as is left 
to be implied. Thèse purchases and payments were mère extin- 
guishments of charges upon the property, which would be held aft- 
erwards, as before, subject to the agreement of defeasance, and to 
liability for thèse payments as expenses. The master has reported 
that "there is no satisfactory évidence to show that any larger sum 
could hâve been realized by the bank with reasonabîe diligence." 
But this does not seem to be the true measure of the liability. , They 
were not to be sold at ail, but upon the plaintiff's and Scott's agrée- 



362 101 FEDERAL REPORTER. 

ment, or the décision of an umpire, as to pricé. Having so, by 
breach of trust, parted with the title contrary to the plaintifE's 
rights, the bank and Scott, who stand together, hâve incurred a lia- 
bility Which can justly be no less than the full value of the property 
to the plaintiff. For want of a flnding as to this, the case must, as 
now viewed, go back to the master, that this value maj be supplied. 

The other material exceptions relate to the personaJ property cov- 
ered by the plaintiff's bill of sale to Wands, which afterwards came 
from Wands to the défendant. The plaintifE's claim as to this rests 
upon a transaction between him and Wands, who would be primarily 
liable, if any one, and is not a party hère. The ruling of the mas- 
ter that nothing cornes from it for considération hère seems to be 
correct. 

Défendants' exceptions are overruled. The plaintifE's flrst and 
fourth exceptions are sustained, and $20,000 is to be credited to the 
plaintiff on account of Parker's Glen, as of December 14, 1894, in 
lieu of the allowances made by the master. The third of the plain- 
tiff's exceptions is sustained, and the report is recommitted for a 
flnding as to the just value of the Passaic property covered by the 
Gaston and Mutual Life mortgages. The other exceptions are over- 
ruled, without préjudice to the décision upon those sustained. 



TOURTBLOT v. STOLTBBEN. 
(Circuit Court, N. D. lowa, E. D. May 5, 1900.) 

t National Banks— Suit to Rkcôvkr Assbssment— Liability of Pledgee. 

In an action by the receiver of a national bank to recover an assess- 
ment from tlie défendant as a stocliliolder, where It is admitted or proved 
tliat défendant is in f act merely a pledgee of the stock, the burden rests 
upon the plaintiff to show that défendant, by reason of having knowingly 
permitted the stock to stand in his name as owner upon the books of the 
bank, is estopped to deny such ownership as against Its creditors. 
2. Same—EVidIsncb— Bocks of Bank. 

Wheré, in an action by the receiver of a national bank to recover an 
assessment from one in whose name a certificate of stock had been Issued, 
but who it was shown held the same only as trustée to secure an unpaid 
indebtedness from the actual owner of the stock to a third person, the 
plaintiff dld not produce in évidence the Hst of stockholders required by 
Bçv. St. § 5210, to be kept by the bank, or sh(>-v?- whether or not such 
Hst was in f act kept, but relied solely on the stock certificate book, ail 
' pèrsons must be held to hâve been chargeable with notice of ail the facts 
in regard to swch stock therein shown; and, conceding; that defendant's 
liability could be established by sHeh jKjok alone, without producing or 
accountlng for the list of stockh<>lders, It is Insufflcient to create an es- 
toppel which woiild prevent him from showing the facts where it appears 
therefrom that thè stock was trailsfèrred to him by one to whom the 
prev!ouScertlfl<Satè had been issued as pledgee. 

Action at law, fey the receiver of a natipnal bank to recover ah as- 
sessment from détendant as a stdçkholiièr^ A jury trial was wàived, 
and ihe case submitted to the court on the pleadiugs and a stipulation 
of facts. 

, --r:,;.... Flndings of Fàct. ' ' i 

(1) From tl;ie admitted allégations of facts in the pleadings the court finds 
that the plaintiff, Elle 0. Tourtelot, was, on the 3d day of August, 1896, duly 
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appointed by the comptroller of the currency the receiver of the Grand Forks 
National Bank, of Grand Forks, N. D.; that the named bank liad been duly 
incorporated and organized as a national bank under the statutes of the 
United States, witli a capital stock of $200,000; that on the 2Stb day of April, 
1896, the bank, being then insolvent, was put into liquidation by direction of the 
comptroller of the currency; that on the 14th day of June, 1S!>7, the comptroller, 
finding it necessary so to do, ordered and levied an assessment of 100 per cent, 
upon the capital stock of said bank, and authorized the receiver to enforce 
the collection thereof if not voluntarily paid by the stockholders on or before 
the 14th day of July, 1897; that the présent action was brought on the 22d 
day of March, 1899, against the défendant, William H. Stolteben, to recover 
the assessment upon 50 shares of stock of $100 each, it being claimed that the 
défendant was the owner of the named number of shares of stock in the insol- 
vent bank, and therefore was liable for the assessment levied thereon by 
the comptroller of the currency, which the défendant refuses to pay on the 
ground that he is not, and never has been, the owner of any shares of the 
capital stock in said bank in such sensé as to be niade liable for the assess- 
ment ordered by the comptroller. 

(2) The court further tinds that the parties hereto, by a writing duly signed, 
stipulated the tacts touching the ownership of stock in the insolvent bank 
by the défendant to be as foilows, and the court finds the faets to be as stipu- 
lated, to wlt: That on or about June 29, 1S92, the said Grand Forks National 
Bank issued to one George B. Clilïord, a certiflcate (No. .579) for 50 shares of 
its capital stock of the par value of $100 per share, as appears by one of the 
books of the bank (hereafter called the "stock certiflcate book"), which book 
conta ined originally the blank certiiicates of stock and stiibs thereto, with 
certain subséquent memoranda thereon as to the issuance and return and can- 
cellation of the stock, which stock issued to ClifCord has never been sold, 
assigned, or transferred otherwise than as may appear from the facts herein- 
after stated. That the memoranda on the stub of said certificate to Clifford 
show that certiflcate No. 579 for .50 shares was issued June 29, 1892, to George 
B. Clifford. That on .Tune 22, 1893, the said George B. ClifCord solely, as col- 
latéral securlty for a loan then made and still unpaid, transferred said certifl- 
cate No. 579 to one George A. Burden by assignment on the back thereof, and 
said certiflcate so assigned was returned to said Grand Forks National Bank, 
and now appears pasted to its stub in said stocl; certiflcate book, and on such 
stub, in addition to the memoranda above given, there appear the further 
memoranda: "Returned and canceled June 22, 189.3, & Ctf. 657 issued." And 
on the face of said original certiflcate No. 579 there is stamped the following: 
"Canceled by order of the board of directors Nov. 6, 1893, and certiflcate No. 
657 issued in lieu thereof." That said certificate of stock No. C57 for 50 
shares, bearing date June 22, 1S03, was so issued to said George A. Burden, 
and the memoranda on the stub thereof in said stock certificate book stato 
that certiflcate No. 657 for 50 shares, of date June 22, 1893, has been issued 
to George A. Burden. "as collatéral to George B. Clifford's indebtedness, issued 
in lieu of Ctf. No. 579." That on or about December 11, 1893, the said George 
A. Burden, while still so holding said stock as collatéral as aforesaid, trans- 
• ferred said certificate to the défendant WilUam H. Stolteben by assignment on 
the back thereof, and said certificate so assigned was returned to said bank, 
and now appears pasted to its stub in said stock certiflcate book, and on such 
stub, in addition to the memoranda above given, there appear the further 
memoranda, "Returned and canceled Dec. 14, 1893, & Ctf. 670 issued;" and on 
the face of said original certiflcate No. 057 there is stamped the following: "Can- 
celed by order of the board of directors Feb'y 28, 1894, and certificate No. 
670 issued in lieu thereof." That said certiflcate of stoeiv No. 070 for 50 shares, 
bearing date the 14th day of December, 1893, was so issued to said William Hl 
Stolteben, and the sole memoranda on the stub thereof state that certificate 
No. 670 for 50 shares of date December 14, 1893, has been Issued to William 
H. Sto.lteben, and that it was "issued in lieu of Ctf. No. 657." That said trans- 
action by which said certificate to Burden was assigned, and a certificate in 
lieu tliereof was issued to défendant, Stolteben, was wholly without considéra- 
tion given or received by the parties thereto, but was done with said Clifford's 
and said Stolteben's consent, and simply as a matter of convenience, for the 
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soie purpose of enabling sald Stolteben, Instead of sald Burden, to hold thé 
same aa collatéral secnrlty for the said indebtedijçss of Olift'ord. 

Henderson, Hurd, Lenehan & Kiesèl, for plaintiflE. 
, Powers, Lacy & Brown, for défendant. , , 

SHIRAS, District Judge. In the case of Pauly v. Trust Co., 165 
U. S. 606, 17 Sup. a. 465, H L. Ed. 844, the suprême court reviewed 
the previous décisions of that court upon the question of who can 
be deemed to be owners of stock in national banlîs in such sensé that 
they may be held liable for assessments impôsed by the comptroller 
under the provisions of section 5151, Rev. St., and deduced therefrom 
the following rules: 

"That the real owner of the shares of the capital stock of a national banking 
association may, In every case, be treated as a shareholder within the meaning 
of section 5151." "That If the owner transfers bis shares to another person 
a)s collatéral security for a debt due to the latter from such owner, and if, by 
the direction or with the knowledge of the pledgee, the shares are placed on 
the books of the association in such way as to imply that the pledgee is the 
real owner, then the pledgee may be treated as a shareholder within the mean- 
ing of section 5151 of the Eevised Sta tûtes of the United States, and theref ore 
liable upon the basis of that section for the contracts, debts, and engagements 
of the association." 

The facts stipulated in this case showclearly that the 50 shares 
of stock now represented by certificate No. 670 are the property of 
George B. Clifford, and that he, as the actual owner thereof, is liable 
for the assessment levied by the comptroller under the ârst of the 
rules just cited from the décision of the suprême court in Pauly v. 
Trust Co. It no less clearly appears that the défendant is not now, 
and nerer has been, the actual owner of thèse shares of stock, nor 
bas he had any interest therein even as a creditor. He holds the 
Stock as a trustée and as collatéral security for the indebtedness due 
from Clifford, the actual owner of the shares, to George A. Burden. 
Under thèse circumstances, to hold him liable he must be brought 
within the raie laid down in Pauly v. Trust Co. in the following lan- 
guage: 

"It is true that one who does not in tact invest his money In such shares, 
but who, although receiving them simply as collatéral security for debts or 
obligations, holds himself out on the books of the association as true owner, 
may be treated as the o-wTier, and therefore liable to assessment, when the 
association becomes insolvent and goes into the hands of a receiver. But this 
is upon the ground that, by allowing his name to appear upon the stock list as 
owner, he représenta that he is such owner; and he wlll not be permitted, 
after the bank fails, and when an assessment Is made, to assume any other 
position as agalnst creditors." 

In other words, the liability of the défendant, if it exists, is because 
he knowingly permitted himself to appear upon the books of the 
bank to be the real owner of the shares of stock, and to now permit 
him to'aver the truth — i. e. that in fact he is not the owner — would 
work a fraud upon the creditors of the insolvent association. In 
cases of this nature the estoppel is based upon the fact that the per- 
son sought to be held liable has been derelict in his duty, in that he 
has caused or allowed his nanie to be çarried on the books of the 
bank as an owner of stock therein, whereas in fact he was not such 
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owner. To recover, therefore, in this case, the burden is upon the 
receiver, representing the creditors, of proving that the défendant 
has been derelict in the particular named, for, unless that be shown, 
there is no ground upon which to base an estoppel as against the de- 
fendant. The query is, therefore, whether the plaintitî has proven 
that the défendant, with his knowledge, appears upon the books of 
the bank to be the owner in fact of the 50 shares of capital stock rep- 
resented by stock certificate No. 670, and the first question to be 
considered is, what is meant by the books of the bank? In section 
5210 of the Revised Statutes it is provided that: 

"The président and cashier of every national banking association shall cause 
to be kept at ail times a fuU and correct list of the names and résidences of 
ail the shareholders in the association and the number of shares held by each, 
in the office where its business is transacted. Such list shall be subject to 
the inspection of ail the shareholders and creditors of the association." 

The évidence in this case is wholly silent with respect to what is 
shown upon the stock list of the Grand Forks National Bank, and it 
is strongly contended on behalf of défendant that this is the only 
book to which référence can be made in determining who are to be 
deemed to be stockholders in the association. It certainly must be 
true that if, upon the list of the Grand Forks Bank, it is shown that 
ClifEord, and not the défendant, is the owner of the shares of stock 
represented by certificate No. 670, then liability as owner cannot be 
imposed upon the défendant by showing entries made upon other 
books of the bank in conflict therewith; but it does not necessarily 
follow that liability may not be incurred by one whose name does 
not appear upon the stock list required to be kept by section 5210. 
Thus, in a given case,, it might appear that through the négligence of 
the bank officiais no stock list had been kept, or only a partial list had 
been made out, and which contained no référence to the particular 
shares of stock in controversy. Under thèse circumstances, if the oth- 
er books of the bank, such as the transf er book or stock register, should 
clearly show that the party sought to be held had permitted his name 
to appear as a stockholder in fact, he might be held liable, under the 
rule stated in Pauly v. Trust Co., supra, that "those may be treated as 
shareholders, within the meaning of section 5151, who are the real 
owners of the stock, or who hold themselves out, or allow themselves 
to be held out, as owners in such way and under such circumstances 
as, upon principles of fair dealing, will estop them, as against creditors, 
from claiming that they were not, in fact, owners." But the failure 
to proA'e what the stock list does show with référence to the shares of 
stock in question must hâve weight in deciding the issues in this 
case. The évidence is wholly silent upon this matter. In the ab- 
sence of évidence, the court cannot présume that there is in fact no 
stock list showing the shareholders in the Grand Forks Bank. On 
the contrary as the duty to keep a proper stock list is one imposed 
by the statute upon the président and cashier of the association, the 
presumption would be that the list was kept as required by the stat- 
ute. Presumably, the books and papers of the insolvent bank are 
under the control of the receiver. He has not chosen to inform the 
court as to the contents of the stock list. For aught the court knows, 



366, 101 FEDERAI/ EKPOBTIBR. ; ' 

there may besuch a stock list, and that npon its face tlie truth is 
stated, to wit, that George B. Clifford is the actual owner of the 
stock, and that the défendant has no interest therein. Under thèse 
circumstancee the rnle might be invoked that whena party has un- 
der his coatrol material évidence npon a question in dispute, and 
he fails to produce it, the presumption is that, if produced, it would 
be against his contention. Instead of producing the stock list, or 
accounting for its absence; the receiver places his right of recovery 
upon the matters Shown upon the stock certificate book. It will be 
kept in mind that the real contention of the receiver is that upon 
the face of this book it is piade to appear that the défendant is the 
owner in fact of the shares of stock represented by the stock certifi- 
cate No. 670. What, then, is made to appear by the entries on this 
book touching the owpership of thèse shares of stock? The first 
entry shows that the original certificate, No. 579, was issued, under 
date of June 29, 1892, to George B. Clifford, thus causing him to ap- 
pear to be, what he in fact was, the full and actual owner of the 50 
shares of stock represented by the certificate then issued to him. 
The next entry, under date of June 22, 1893, shows that this cer- 
tificate was taken up, and a new certificate, No. 657, was issued in 
place of it to George A. Burden, the entry on the stub showing that 
the transfer to Burden was as security only for the indebtedness due 
to Burden from Clifford.; flhe effect ôf this entry on the stock regis- 
ter showedthat Clifford ooïitinued to be the actual owner of the 50 
shares of stock, and that Burden held the same as collatéral security 
for the debt due him; or, in other words, his title was that of pledgee 
only, and as such pledgee Burden could not be held liable for an as- 
seesment levied under thé proivisions of sectioii. 5151 of the Eevised 
Statutes, that fact appearing un the face of the register. Pauly v. 
Trust Go., 165 U. S. 606, 17 Sup. Ct. 465,, 4 L. Ed. 844. The next 
entry is under date of Deceniber 14, 1893, showing that certificate 
No. 657, issued to George A. Burden as collatéral security, was as- 
signed by Burden to the défendant, and a new certificate, No. 670, 
was issued to the défendant in lieu of that assigned to him by Bur- 
den, the record on the stub in the stock register showing that cer- 
tificate 670 was issued in lieu of No. 657, which was returned to the 
bank, and pasted onto the proper stub in the register; thus causing 
the register to Show that the défendant derived his title only from 
Burden, who was not the owner of the shares, but only the pledgee 
thereofi The register, therefore, on its face showed just what the 
truth is, — that Clifford, since June 29, 1892, has been, and is now, 
the owner in fàct iof the 50 shares of stock in question; that the title 
and interest conveyed to Burden was that of a pledgee only, and that 
the only title held by the défendant is that derived from Burden. It 
is, however, contended on behalf of the receiver that the creditors 
*6re not required to look beyond the single «ntry on the register which 
shoWs that a certificate for 50 shares of stock had been issued to the 
défendant, and that this entry justifled them in assuming that the 
défendant was in fact the owner of the 50 ishares represented by the 
certificate then issued. If the entry relied on was part of the stock 
list required to be kept by the provisions 6f section 5210, it might 
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well be that the creditors would not be required to look furtber than 
to the bare entry on that list, but that is not the fact in the présent 
case. It is now urged that the court shall hold that the creditors, 
ignoring what may appear on the stock list, can hold the défendant 
bound as a stockholder because the stock r^ister shows that he is 
a shareholder; and it is not held that this may not be done, but it 
is held that the rights of the parties are to be determined by what 
fairly appears on the stock register, and the inquiry is not to be lim- 
ited to the effect of a single entry thereon, when that entry, by its 
terms, shows that it bas a connection with and relation to another 
and preceding entry. The theory on which the claim of the receiver 
is based is that the parties dealing with the Grand Forks National 
Bank had the right to assume that ail persons whom the stock cer- 
tiflcate register showed to be owners of shares were in fact stock- 
holders within the meaning of section 5151 of the Bevised Statutes. 
If, however, this book is to be taken as a criterion for determining 
who are stockholders in the association, it must be taken as a whole; 
that is to say, in determining f rom its contents who are stockholders, 
ail entries throwing light upon the ownersliip of particular shares must 
be taken into account. The entry relied on by the receiver simply 
recites that certiflcate Ko. 670 was issued to the défendant in lieu of 
certifîcate No. 657. This entry does not recite that certificate 670 
was issued to défendant as the owner of the stock. The entry is 
silent upon the character of the certiflcate issued to défendant, ex- 
cept that it recites that it is issued in lieu of certificate No. 657. This 
was sufficient to challenge the examination of certificate 657 on part 
of any one who should examine the stock register for the purpose 
of ascertaining who in fact were shareholders in the association, and 
that examination would hâve disclosed the fact that the only title 
to the stock held by the défendant was that derived from Burden, 
who was not the owner, but only a pledgee. Under thèse c*rcum- 
stances it must be held that the évidence fails to show that the de- 
fendant permitted bis name to appear as the actual owner of the 
stock upon the books of the bank in such a manner as to render him 
liable to creditors under the rule laid down in Pauly v. Trust Co., 
supra, and therefore judgment must be for the défendant. 



STUFFLEBEAM v. DE LASHMUTT. 
(Circuit Court. D. Oregon. April 27, 1900.) "^ 

No. 2,409. 
NationaI/ Banks— Liabilitt of Stockholders fok Assessmeut on Insol- 

VENCT— RlGHT TO ReSÇIND SuBSORIPTION. 

In exceptional cases, where there Is no ground for an Inference that 
crédit was extended to a national bank on the falth of the ownership of 
stock by a défendant, he should be permitted to rescind his agréement of 
subscrlption after Insolvency of the bank, where It was Induced by fraud, 
as well when there are creditors as when there are none. There should 
be no presumption of law to overeome the fact capable of proof in such 
a case. 
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3, SaMB— -SuiTj TO EeCOVBH ASSESSMENT— DeFUNSES. 

Derenaant, sued by tUe receiver 6f an Insolvent national bank for an 
assesémént as à stockhoMer, was induced to purcBase the stock held by 
him at tàé time the bank was elosed from the président of the bank by 
; the frandulent: représentations of the président and cashler. Such fraud 
had been egtablished in a suit for reseission of the contract, brought by 
défendant In a state «Éirt, to whlch the recelver was a party. ïhe bank 
was In fact lnBolvent"whén the purchase wàs made, and was elosed by 
the comptrollerwithinige days thereafter. The défendant lived several 
hundred miles from the place where the bank was located, and took no 
part in Its affaJrs. ïlelâ, that an answer setting up such facts as a dé- 
fense was not demurrable. , 
3. Samb. 

While, in such case, the decree of the state court rescinding the contract 
could not be pleaded as a bar, the question of defendant's liability as a 
stockhoMer to creditors of the banlc not having been In issue, such decree 
was conclusive as between the receiver and the défendant as to the ques- 
tion of fràud m defendant's purchase, and for that purpose might properly 
be pleaded by défendant. 

TMs is an action at law by the receiver of a national bank to re- 
cover an assessment from défendant as a stockholder. On demurrer 
to amended answer. 

Wm. H. Efflnger, for plaintiflf. 

E. & E. B, Williams, for défendant. 

BELLING-EE, District Judge. This is a demurrer to two sépa- 
ra te défenses in the amended answer to the complaint of the re- 
ceiver in an action brought to recover an assessment upon national 
bank stock held by the défendant. The défense in the original 
answer was that the défendant was induced by the fraudulent repré- 
sentations of one Browne, président of the bank, and Brune, its sec- 
retary, tp purchase shares in the bank belonging to Browne. It ap- 
pears from the allégations of the answer that Browne and Brune 
made varions fraudulent représentations in respect to the condi- 
tion of the bank, to the effect that the bank was in a solvent con- 
dition, and that it had assets above its liabilities; that its surplus 
capital amounted to |30,000 ; that the capital stock of said bank was 
worth 20 per cent, over and above its face value; that it was not 
indebted to any one except regular depositors and $10,000 loaned 
money; that it had loans and discounts that were good and col- 
lectible, amounting to above |122,000; that it owned stocks and 
securities of the reasonable value of above |15,000, and that there 
was due the bank from solvent state banks and bankers more than 
|8,000; that the bank had sufflcient àssets to pay ail of its liabil- 
ities of every kind and nature, and both its time and stock deposits, 
and then leave over and above after such payments cash sufflcient 
to pay ail the capital stock of the bank and 40 per cent, premium 
thereon; and it was further represented that the bank was doing 
a lawful business, and had complied with the laws of the United 
States and thé state of Idaho, and had good crédit and standing. 
It was alleged that thèse représentations were made for the purpose 
of deceiving and defrauding the défendant out of a certain tract 
of land owned by him and situated in the state of Oregon, which 
land, it was proposed, should be exchanged for the stock in ques- 
tion, and was thereafter so exchanged, and a conveyancé therefor 
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executed to said Browne, wlio subsequently conveyed to Bnine. 
AU thèse représentations are alleged to hâve been false and fraud- 
aient, aiid the tacts showing the false and fraudulent character 
thereof are set forth in the answer. A demurrer to this original 
answer was overruled by the court upon the ground that the liabil- 
ity of the défendant, if any, upon the facts as alleged, was upon 
the principle of an estoppel, and that chère could be no recovery, 
under such circumstances, unless it appeared, or there was ground 
for the presumption, that creditors for the payment of whose debt 
the assessment sued on was levied had become such after the trans- 
fer to the défendant of the stock upon which he is sought to be 
charged. 83 Ped. 449. In the amended answer, in addition to 
the matters hereinbefore recited, the défendant pleads a decree in 
his favor in the circuit court of the state of Oregon, for the county 
of Washington, in the suit of himself and Inez De Lashmutt against 
Browne and the receiver, brought to rescind the contract of sub- 
scription and to compel a reconveyance of the land transferred to 
Browne as the purchase price of the stock in question. PÏaintiff 
demurs, as before, to the défense that the défendant was induced 
by the fraudulent contrivances of Browne and Brune to become a 
stockholder in the Moscow Bank, and also to that part of the answer 
which sets up the suit and decree in the state court. 

It is held that contracts by which a party becomes a stockholder 
under circumstances such as are set forth in this complaint are 
not void, but voidable. Upon that doctrine the défendant became 
a stockholder in the Moscow Bank, and was such at the time the 
receiver took charge; and, under the rule adopted in some of the 
cases, the utraost diligence in rescinding the voidable contract will 
not relieve the unfortunate stockholder if he does not discover the 
fraud practiced upon him until after proceedings are begun to 
liquidate the bank's affairs, and if any "considérable amount of 
corporate indebtedness" has been created in the meantime. Bank 
y. Newbegin, 20 C. C, A. 339, 74 Fed. 140, 33 L. R. A. 727. And 
so in the earlier case of Upton t. Englehart, 3 Dill. 496, Fed. Cas. 
No. 16,800, it is said that, "if a person has accepted a certiflcate 
of stock, and become, to ail external appearancea, a stockholder, 
persons may hâve become creditors of the company on the faith 
of his membership, and in law are presumed to do so; and, as 
they cannot know the manner in which he was induced to become a 
stockholder, there is ground to maintain that as to them the manner 
îs immaterial." In a récent case, where a stockholder in a na- 
tional bank sought to avoid liability on the ground that his sub- 
scription was induced by fraud, the court says that it is immaterial 
whether there were creditors of the bank who became such in 
reliance on the fact that the défendant had become one of its share- 
holders, since the creditors of a bankrupt company "are entitled 
to nothing less than its whole outstanding capital stock as a fund 
for the payment of their claims, and because ail persons are in law 
presumed to extend crédit to corporations, and especially to na- 
tional banks, whose shares are subject to a double assessment, in 
reliance upon the amount of their issued capital stock, although 
101 F.— 24 
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they do not fenow accurately by whoni sticli stock is at the time 
heW." Lantry v. Wallace/ 38 0. C. A. 510, 97 Fed. 869. H, aa 
stated in the laat case cited, ît is immateriàl whether there were 
cre<Jitors of the baak who became such in reliance on the fact that the 
défendant had become one of its shàreholders, because of a presump- 
tions that ail persons extend crédit in Pèlianee upon the amount of 
the issued capital stock of the bank, although they do not know accu- 
rately by whom such stock is at the time held, then it is immateriàl 
whether the défendant has aeted before or after insolvency proceed- 
ings hâve beeh begun, or has acted with diligence in repudiating the 
contract by wbîch his stock was procured, or by assuming the exter- 
nal appeai-îinoe of a stockholdei- has posèSbly led persons to become 
creditorsof the Company on the faith bf the defendant's member- 
ship; thèse being conditions of liabilîty as laid down in the case 
of Upton V. Englehart. And yet iii ail the cases involving the 
question of the liability to creditors of a stockholder who has been 
dupedànto that relation it is laid down as a conditibn to his relief 
that the shàreholder "shall, be guilty of nô lâches in discovering the 
fraud and repudiating' the purchase." What advantage is there 
in the greatest possible diligence if the défendant in such a case 
is liable to creditors who dO not knoW who the stockholders are; 
or if he is liable to crëditorÉ because their debts were created sub- 
séquent to the contract by which he àcquired his stock, on the 
presumption of law thàt the crédit s6 extended to the corpora- 
tion was in reliance on the stôckholder'é ownership in the corpora- 
tion; or if he is liable l)écausehef ailed to discover the fraud prac- 
ticed upon him until the éompany became insolvent, however im- 
possible it may hâve bèèp to bave màde the discovery sooner? 
Of course, if a défendant has played fast and loose, he f orfeits 
his défense of fraudulent imposition as against creditors without 
référence to the time when their debts were created. But good 
faith and diligence are not always thé same. Lack of diligence 
does not necessarily iijivolve absence of . good faith, and there is 
no suflacient peason fot the importance that is given in ail of the 
cases to the question of diligence in , discovering the fraud and 
rescinding the contract' founded upon ît if an abaoliite liability 
results frpim the fact that the discovel^y Was not made until after 
insolveincy proceedings were begun, or from the faCt that crédit 
has been given the bank subséquent tO the transfer of stock to the 
défendant. There can be ho appréciable in terval of time between 
the making oi a contract by whiçh sihàres ftre acqtiired and its 
rescission without crédit béing git^nih the ordinàry course of 
business, if the cpmpany is a going cbhcern, there wiîl necessarily 
be such crédit toqût ofiE the lucklesB shàreholder'» fîght to relief 
from liability u^less the contract îs repudiated as soon as made. I 
do not thîhk the courts hâve ihtended tb lây down à ralè that will, 
in effect, preclu^e relief froirii liabiliil^; to crÇditbr^ in ail cases. 
Whatever unfavbrable inferençes may arise from the fect that the 
fraud çomplained bf has not 'been discovered, until àf ter the Com- 
pany bas gone into insolvency, it is not ground for à conçiusive pr^ 
sumption of bad faith j and so of thé crédit that is givei» tb thè 
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Company by those dealing with it in the interval between the tak- 
ing of stock by a purchaser and bis répudiation of tbe contract of 
purchase, it does not necessarily follow that such crédit is upon the 
faith of the stock purchase. In the case of lîank v. Newbegin the 
opinion is expressed that, wbere the proof of fraud is clear, and the 
shareholder has been diligent in discovering it and in repudiating 
his contract, and no debts bave been created in the meantime, a 
stockholder should be permitted to rescind his subscription as well 
after as before the company ceases to be a going concern, and, not- 
withstanding the rule adopted in the case that the création of any 
considérable amount of corporate indebtedness subséquent to the 
subscription precludes the right to relief, the court refers to the ex- 
ceptional facts in the case tending to shoW ^diligence, although the 
décision is not put upon that ground. In the case of Langtry v. 
Wallace it appeared from the answer that the défendant became a 
registered shareholder of the insolvent bank on April 18, 1896, when 
it was a going concern, and that he remained such until it was 
placed in liquidation by the comptroller, about eight months there- 
after; that one of the reasons which were assigned by the officers 
of the bank for soliciting the défendant to become a stockholder, 
was that he was a man of large means, with an extensive acquaint- 
ance in Kansas, whose connection with the bank would attract to it 
a large amount of patronage from that state. Upon thèse facts the 
court concluded that it must be presumed, from the very nature of 
the business in which banks are engagea, that during the eight 
months that intervened between the date when the défendant was 
registered as a shareholder and the date when the bank was placed 
in liquidation the latter incurred large obligations to depositors and 
other creditors, and that probably some of thèse became creditors 
of the concern because of the defendant's connection with it as a 
stockholder. 

I am of the opinion that in exceptional cases, where there is no 
room for an inference that crédit has been given on the faith of the 
ownership of stock by a défendant, he should be permitted to re- 
scind his agreement of subscription as well when there are creditors 
as when there are none; that there should be no presumption of law 
to overcome the fact capable of proof in such a case. My inclina- 
tion is to follow in the way which seems to be pointed out by the 
cases cited, and yet, upon the facts so far appearing, this would prob- 
ably resuit in great injustice to the défendant. There ought to be 
no failure of justice, much less an unjust judgment. It appears from 
the complaint that the défendant was imposed upon by the false rep- 
résentations made to him and contained in the oiHcial reports of the 
président and secretary of the bank as to the bank's condition. The 
défendant lived several hundred miles from the place where the bank 
was located. He took no part in its affairs, and had no means of 
information respecting it save through the officers who contrived the 
imposition practiced upon him. The bank was insolvent at the time 
of his purchase, and was closed by the comptroller of the treasury, 
so it is alleged, some 30 days thereafter (although it otherwise ap- 
pears that some 36 days intervened between the defendant's pur- 
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«hase and that event); The fact of . tlie fraud has bèen judicially 
established in the staté circuit court for this statein a suit to which 
tlie receiver of the bank iwas a party. : I think that the inference is 
wârranted that no one o'ther than the défendant himself was in any 
way prejudiced by the défendant'» purchase of stock. It is not a 
question as to which of two innocent persons shall suffer loss. So 
far as appears, there has been no loss attributable to this stock pur- 
chase, and the question ;is whether the creditors are to become the 
beneficiaries of the fraud complained of. If such a judgment is to 
be rendered hère, it mustbe upon the mandate of a higher court. As 
to so much of the answet as sets up the decree in the state court, I 
am of the. opinion that, while such decree is conclusive between the 
parties as to the fact of the fraud practiced upon the défendant by 
Browne in the transfer of the stock in question, it cannot be pleaded 
in bar of this action. Browne had conveyed to Brune, and the latter 
had in the meantime conveyed to his wife, M. T. Brune. Stufflebeam, 
the receiver of the.bankj intervened in the suit, and flied his answer 
denying ail the material allégations of the complaint, and there- 
upon he filed his cross bill against Browne and Brune, in which he 
set up the recovery of a judgment against them upon a debt due the 
bank, and the levy of an attachment upon the land in question. 
Upon this levy and judgment the receiver claimed a lien on the land, 
which he sought to hâve established and enforced in that suit. Pend- 
ing thèse proceedings, Stufflebeam resigned the receivership, and 
Conoway was appointed receiver in his stead. Thereafter Browne 
and the two Brunes conveyed the land in dispute to Conoway, who 
thenceforth became the oÈly party défendant in interest, and against 
whom the suit was proaecuted to final decree in favor of the De 
Lashmutts, plaintiffs théfein. The fact that De Lashmutt had a 
right to rescind his contract with Browne, and compel a reconvey- 
ance of the land conveyed to the latter, does not détermine the ques- 
tion of the focmer's liability to creditors as a stockholder. De Lash- 
mutt's right ta relief against Browne and Brune is one thing; his 
liability to the creditors of the bank another. In De Lashmutt's 
suit the receiver appeared to défend ith.e lien of a judgment against 
Browne and Brune. He claimed through the latter. The question 
of De Lashmutt^s liability as a stockholder was not, as a matter of 
relief, involved. Nothing was claimed on that account. I am of 
the opinion that such a question could not hâve been litigated in that 
suit. Browne and Brune had no interest in that question; nor had 
the plaintiff Inez De Lashmutt. The receiver could not hâve inter- 
vened for any such purpose. His only ground of intervention was the 
lien which he claimed upon the property which was the subject of 
that suit. That property was, in eflfect, impounded in that suit, 
and ail persons claiming an interest in it must, ôf necessity, intervene 
to protect such interest. This was ail that the receiver did, and the 
decree in favor of the plaintiffs was an adjudication against the lien 
claimed by the receiver. It is an adjudication conclusive upon the 
receiver as to the question of fraud, but no further; and, while it is 
not a separate défense, it is matter of défense, and for that purpose 
is properly pleaded. The demunreris overruled. 
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TINSMAN et al. v. F. R. PATCH MFG. CO. 

(Circuit Court of Appeals, Third Circuit. February 23, 1900.) 

No. 12. 

1. Sale — Construction of Contraot — Action for Psicb. 

A contract for the sale of macliinery to be set up "ready to run" by 
the seller which provided that one-fourth of the price should be paid wlien 
the machinery was delivered, one-fourth 10 days after the successful 
opération of the same, and the remainder 90 days after the successful 
opération of the same, cannot be construed to require the machinery to 
stand a test of 10 days' successful opération before the second payment 
became due, and of 90 days before the final payment should be due. 

3. Appbal — Revibw — Necessity of Exception. 

An assignment of error in the charge of the court must be based on an 
exception taken at the time of the trial to entitle it to be considered on a 
writ of error. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion on motion foi* new trial, see 94 Fed. 1023. 

Alfred P. Keid, for plaintiffs in error. 
C. La Eue Munson, for défendant in error. 

Before ACHESON and GKAY, Circuit Judges, and KIEKPAT- 
EICK, District Judge. 

KIEKPATEICK, District Judge. This action was brought to re- 
cover the alleged balance due on the price of machinery sold by 
the plaintiffs to the défendants under a contract which provided 
that the plaintiffs should furnish such machinery ready to run, and 
connected with electric motors, in accordance with plan of mill 
and building submitted; ail foundations to be erected by the de- 
fendants according to plans and spécifications furnished by the 
plaintiffs; payments to be made 25 per centum of the amount on 
delivery of machinery at the ground, 25 per centum 10 days after 
the successful opération of the same, and the balance 90 days 
after the successful opération of the same. The record shows the 
delivery of the machinery and the payment of the 35 per centum 
of the price as required by the contract. It was set up on the de- 
fendants' premises, and varions defects were found in the same, 
which were afterwards remedied, for some of which changes charges 
of extra work were made. Payments were made from time to time 
by the défendants, but at the time the suit was begun there was still 
a large part of the contract price unpaid. The défendants objected 
to the payment of this balance, because they said that the ma- 
chinery had never been in successful opération, as provided for 
in the contract, and that the cause of its failure was defects in its 
construction and in the érection of the same by the plaintiffs, and 
therefore that by the terms of the contract the purchase price was 
not due. The alleged defects upon which the défendants prin- 
<;ipally relied related to the instability of the machinery, due, as 
they said, to the insufficient foundations upon which the machinery 
was placed, and the failure of the plaintiffs to provide guards for 
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the screws or nuts of the machine which would prevent the dirt 
01* waste from the saws so clogging them as to interfère with the 
successful opération of the machine. 

In his charge to the jury, the learned judge, speaking of the 
contract, said, "The défendants wei-e to erect the foundations and 
furnish the necessary pbwer and common labor and some other mat- 
ters specifled in. the contract." This part of the charge is made 
the snbject of the défendants' first exception, the error assigned 
being that the learned judge failed to state that the said foundations 
were to be built accqrding to the plans and spécifications of the 
plaintiffs below. Inasimiich as ohç of the alleged defects in the 
practical opération of the machinery was said to be due to the 
insufflciency of thèse foundations; it was of considérable consé- 
quence whether the defects, if any, Were due to the plans prepared 
by the plaintiffs, or to the construction by the défendants. Stand- 
ing alone, the part of the charge ; quoted might well seem to be 
objectionable in omitting this important clause of the contract, 
but the learned judge elsewhere ;referred the jury to the contract 
itself as setting out its terms and conditions. The learned judge 
identifled it as the paper he held in h^s hand, as béin^ the one whieh 
had been read in the hearing of the jury on the trial of the cause. 
It -ivas the same which was afterwards taken by the jury into the 
jury room for considération. In addition to this, the omitted clause 
was specificaHy alluded to in the présence of the jury at the con- 
clusion of the charge of the learned judge, and the attention of 
the jury directed to it by counsel in such manner as forbids us to 
believe that the apparent fàilure of the court to mention it worked 
any harm to the défendante. 

The subject-matter of the third âssignment of error relates to 
the alleged defects in the machinery incident to the failure of 
the plaintiffs to provide protection' tO the exposed screws from 
the dirt and waste of the horizontal saws. The learned judge 
charged the jury that "the custom of the trade puts the obligation 
to protèet thèse screws upon thé person who buys the machine." 
The défendant însisted thàt a protection for the screws was a part 
of the machine necessary' to its sticcessful opération, while, on the 
ôther side, it was contended that the "gauges" or saws could be 
and were operated by skilled sawyers without protection of any 
kind being required for the screws, and that such protection was 
renderéd rlecessary only by incoiupetency or inefflciency of un- 
skilled operators. The niachine, they said, was "ready to run" when 
it was in a condition td be successfully operated by skilled work- 
men. It was not contemplated that means should be furnished to 
enable incompétent persons to keep it running after once it was 
ready. A careful iieading of the charge bf the learned judge satis- 
fies us that he fairly and fully ptefeeûted to the jury this branch 
of the case, and left to thém the détermination of the facts relating 
thereto. ' 

We are also satisfled With the coirectness of the interprétation 
put upon the contract by the learned judge, both as respects the 
liability of the défendants, iii icàse of acceptance, to pay for the 
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inachinery, even if defective, according to llie terms of tbe coii- 
tract, as well as in respect to the time when the payments became 
due. The défendants' counsel, in their brief, admit that the learned 
judge correctly stated the law as to the flrst proposition, but com- 
plains that it was applied to this case in such a vague and mislead- 
ing manner as to work them injury. We do not think the charge 
bears this construction. If the jury did not understand the légal 
meaning of an acceptance, the fault did not lie with the learned 
judge. With regard to the time when the payments fell due, the 
words of the contract must govern. As we read it, the plaintiffs 
were obliged to set up the machinery "ready to run," and to demon- 
strate that it could be successfully operated, and that 90 days after 
such successful opération the purchase price was payable. That 
the machinery should stand a test of 10 days' successful opération 
before the second payment became due, and a further test of 90 
days before last payment became due, is a forced construction, 
which the contract will not bear. 

The second assignment of eri'or does not seem to be founded on 
any exception taken at the time of the trial, and is not, therefore, 
jiroperly before the court for considération. Tucker v. U. S., 151 
U. S. 164, 14 Sup. et. 299, 38 L. Ed. 112. If it were, we might say 
that we regard the language of the learned judge warranted by the 
évidence in the cause. As was said by the learned judge in his 
refusai to grant a new trial, "The amount of the verdict shows con- 
clusively that the jury were satisfîed from the évidence that the 
machinery had been accepted by the défendants," and their liability 
thereby flxed. We flnd no error in the charge of the learued judge. 
The judgment will be afflrmed, with costs. 
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(Circuit Court, S. D. New York. March 27, 1900.) 

New Trial— Conflict op Evidence— Motion to Set Aside Verdict. 

Where, in an action by a passenger against a railway compaiiy for 
damages for belng detained and searched on a train for the tlieft of a 
poclietbool:, tlie évidence as to whetlier plaintiff voluntarily remained on 
the train for the exonération of himself and défendant is so cvenly bal- 
anced as to be a fair one for the jury, and its flnding does not seem to 
hâve been influenced by any improper motive, the verdict will not be set 
aside on motion. 

At Law. 

Samuel D. Levy, for plaintiff. 

Henry W. Taft, for défendant. 

WHEELEK, District Judge. The plaintiff was a porter on one of 
defendant's cars, and was accused by a passenger of picking up and 
keeping her pocketbook containing money. He was searched for it 
on the journey, and detained in the car for some time, and searched 
again by direction of officers of the défendant on the arrivai of the 
train, without flnding anything of the pocketbook or money. The 
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principal question on the trial was whether the plaintiffifor the exon- 
ération of Inmself and the défendant, voluntarily remained, and sub- 
mitted liimself to the searches. This question was so submitted to 
the jury that no exception was taken in behalf of the plaintiff. The 
eyidènce as to this was so evenly balanced that the question was a 
fair one for the jury, and the finding upon it does not seem to hâve 
been influenced by any préjudice or improper motive. No valid 
ground appears for disturbing the verdict, and the motion to set it 
aside must be denied. Motion to set aside verdict denied, and judg- 
ment on the verdict for défendant. 



BOWEN V. HART. 

(Circuit Court of Appeals, Fifth Circuit. AprillT, 1900.) 

No. 878. 

1. Plexding— Issues and Pboof— Action for Breach dp Contract. 

An action at law in which the pétition allèges the making of a contract 
with defendant's testator by whleh plalntifC was to hâve a one-third inter- 
est In certain lands in considération of services rendered in clearing the 
title thereto, and that défendant, as executor, has refused to recognize 
plalntlff's interest in such lands, and which sets out a list of the lands, 
giving their value, and prays judgment for one-third the amount, and con- 
tains no count or claim on aecount of work and labor done or for services 
rendered, is an action for breach of the contract alleged, and not to re- 
cover for the services; and, nuless such contract Is proved, there can be 
no recovery. 

2. CONTRACTS— ACCBPTANOB OP OPFER. 

Plaintiff, while engaged in looking up lands owned by another, clearing 
Tip the title, obtaining possession, etc., wrote to the owner, proposing Jhat 
he should recelve for hls services in such employment one-half the lands 
and pay his own expenses, or ône-thlrd of the lands and his expenses. In 
answer the ovrner vrrote: "Go ahead and get ail our lands clear, and, 
af ter ail entanglements are removed, satisfactory settlement will be made. 
Perhaps your ideas are not too high." ffeW, that this was not such an 
aeceptance of plaintifE's ofifer as to create a contract. i 

Maxey, District Judge, dissentlng. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

The pétition beglnning this action was filed by R. D. Bowen against E. J. 
Hart, Jr., as the executor of E. J. Hart, Sr., and it Is alleged: "That on or 
about the 16th day of November, 1888, and both prior and subséquent thereto, 
for valuable considération, B. J. Hart, Sr., since deceased, employed your peti- 
tioner to clear up the tîtle to ail lands in Texas belonglng to or claimed by §aid 
Hart, and obligated himself, after ail entanglements were removed, to dèllver 
to your petitioner one-third of ail of sald lands from which such entanglements 
might be removed by him, a partial list and description of which lands are 
contained in Exhibit A hereto attached, the titles to ail of which lands were 
from tlme to time Incumbered by divers clouds and entanglements and adverse 
claimants, and persons in possession denying the title of the said E. J. Hart, 
Çr., deceased; that, nnder and by virtue of such employment, your petitioner 
began Immediately to clear the tjtle of sald lands from ail entanglements, re- 
move clouds, and recover possession of the same, and with diligence prose- 



1 As to mutuality In contracta, see note to American Cotton-Oil Co. v. Kirk, 
15 e. G. A. 543. 
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cutea said work from said November 18, 1888, and prior and subséquent there- 
to." The petitioner then allèges tliat he was discbarged on May 7, 189(î, by 
the défendant, as executor, from the further performance of his duties under 
the eontract. The pétition then states: "Your petitioner represents that in 
clearing said title to said lands of ail entanglements and securing possession 
thereof he performed, among others, the services substantially as foUows: 
[Hère follows an elaborate statement in seven printed pages of the services 
rendered by the petitioner under the alleged contra et in removing the "entan- 
glements with référence to the titles" of each separate tract of land.]" The 
ptîtitjon then concludes in thèse words: "ïour petitioner further represents that 
under the said contract with E. J. Hart, Sr., he has been and is now entltled 
to the possession of an undivided one-third interest in and to each ti'aet of 
land described in the said lîxhibit A, and that, being so entitled to the pos- 
session, the said E. J. Hart, Jr., acting for and on behalf of the estate of E. J. 
Hart, Sr., deceased, has unlawfuUy ousted your petitioner of his right to the 
said lands, and has held and is now holding the same adversely to your peti- 
tioner since May 7, 1896; that your petitioner on or about said last-named date 
demanded of the said E. J. Hart, Jr., the said one-third undivided interest in 
said lands, and that he be recognized as the owner thereof, which said deniand 
on the part of your petitioner was refused, and tbe said lands were claimed and 
held by said B. J. Hart, Jr., as the property of the estate of his deceased testa- 
tor, and the said contract between your petitioner and E. J. Hart, Sr., deceased, 
was broken, and your petitioner discbarged from further service thereunder 
from and after said last-named date, whereby the said estate of E. J, Hart, 
Sr., became obligated and bound to pay to your petitioner one-third of the rea- 
sonable market value of said lands, which is hère alleged to be the several 
amounts set opposite said several tracts of land, the said one-third aggregatlng 
the sum of $30,631.66; that heretofore, since the qualification of the said E. J. 
Hart, Jr., as executor of the estate of E. J. Hart, Sr., deceased, your petitioner 
bas presented to the said E. J. Hart, Jr., his claim upon the estate of E. J. 
Hart, Sr., deceased, as set ont in Exhibit A, which is made a part hereof as 
to the said claim, together with the affldavit thereof attaehed; that said E. J. 
Hart, Jr., acting for and on behalf of the estate of E. J. Hart, Sr., deceased, has 
rejected the said claim, and failed to indorse thereon a mémorandum thereof, 
and the same is now a just demand against the estate of E. J. Hart, Sr., de- 
ceased, and ail légal ofïsets, payments, and crédits known to alîiaut hâve been 
allowed thereon. Wherefore your petitioner prays for a .iudgmcnt against the 
estate of E. J. Hart, Sr., deceased, in the sum of $30,631.6(5, with interest at 
the rate of six per cent, per annum from May 7, 1896, and he further prays 
for judgment, and that the same be eertified to the county court for observance, 
and for gênerai and spécial relief." The P^xhibit A referred to is a schedule 
or list of the lands alleged to be freed from "entanglements" as to the titles. 
It states the county in which each tract is situated, and its abstract nmmber, its 
certificate number, the name of the grantee, the number of acres, its estimated 
value, and, in the last column, headed "Bowen's 1-3," is stated the value of 
one-third of each tract; the estimated value of ail the lands being $91,895, and 
the estimated value of "Bowen's 1-3" being $30,631,66. 

The defendant's answer to this pétition contalned, first, a demurrer alleging 
varlous grounds of demurrer. As the demurrer was never passed on by the 
circuit court, It need not be stated in détail. The answer also interposed the 
défense of the statute of limitation of two years and the statute of limitation 
of four years. It was also alleged in the answer that there had been a settle- 
ment between the parties, and that the défendant had paid the plaintiff a 
large snm on sueh settlement, and that this was in accord and satisfaction of 
the matters set up in this section. The answer also contained a gênerai déniai 
of ail the averments in the pétition. 

The plaintiff flled a replication or supplemental pétition, replying to the 
defendant's answer. Tbe replication was as follows: "That tbe contract re- 
ferred to in, plaintiff's original and amended pétition, hereinbefore flled, was 
entered into on or about the ICth day of November, 1888; that plaintiff began 
to carry ont the obligations devolving upon him thereimder, as alleged in plain- 
tiff's original pétition, and so continued until his discharge from said contract 
by défendant, on or about the Tth day of May, 1806; that an undivided one- 
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thlrfl iBtwest in aud to tbe lands dfiBcribed in plaintllTs oHglnal petttttm was 
tecognineA to be had and h^d (or your petitloner by B. J. Hart, Sr., during hls 
UfetizQ«, and his estate sinc« bis deatli, and by Mrs. Juliana Hart, bis deTls««, 
UQtil on or aljout tbe 7tb day of May, 1896, wben for tbe flrst time plaintlffl 
demanded a conveyance tbereof to blm, and tbe sald estâte and said Mrs. Juli- 
ana Hart, by and throngb défendant acting as exécuter of said estate and 
ageot of tbe said Jnllana Hart, refuseâ to make paid conveyance, and refused 
to recognlze tbe right of plalntlfC tbereto, tbereby for tbe first time violating 
tbe obligations of said E. J. Hart, Sr., and of bis estate, to carry out and per- 
f orm tbe obligations devolving upon said E. J. Hart, Sr., and bis estate to 
tbis plaintlff under sald eontract. Your petitioner furtber représenta tbat there 
was a mutual aecount pending between your petitioner and tbe flrm of E. J. 
Hart & Oo. and E. J. Hart, Sr., in bis Ufetlme, and bis estate after bis deatb; 
tbat sald aecount was Itept In tbe books of tbe flrm of E. J. Hart & Co., and 
reniained an outstanding mutual aecount between your petitioner and sald 
E. J. Hart, Sr., from a date prerious to November 16, 1888, until tbe death of 
said E. J. Hart, Sr., and untll tbe discbarge of your petitioner, on or about 
May 7, 1896, by défendant berein; tbat no refusai bad been œade to settle 
tbe same so far as tbe same related to services rendered by your petitioner 
in Investigating and clearing up tbe title and removing entangiements from tbe 
title to tbe lands described in plaintiff's pétition and amended pétition untll 
May 7, 1886; tbat from time to time sald E. J. Hart, Sr., in bis Ufetlme, and 
thls défendant after bis deatb, acting as bis exécuter, promised your petitioner 
tbat tbe demand of your petitioner for a settlement of tbe said lands and a con- 
veyance to your petitioner tbereof would be made, and tbe rlghts of your peti- 
tioner in said lands recognized, untll on or about May 7, 1896, wben your peti- 
tioner was dlscbarged from sald service, and tbe défendant tben for tbe flrst 
time refused to recognize your petitioner's rigbts in said lands or to pay your 
petitioner for the services rendered In clearing tbe title to tbe same from 
clouds and entangiements, and removipg from tbe possession tbereof clalmants 
and occupants adverse to tbe title of the said E. J. Hart, Sr. Wberefore peti- 
tioner représenta that tbe statuté of limitation cannot bar the rlght of your 
petitioner to recovery berein, and çf tbis be puts blmself upon the country." 
The case was tried on thèse pleadlAgs. Tbe folio wlng fpur letters were ofCered 
by tbe plaintlff in proof of the eontract alleged in tbe pétition: 

"October 30, 1888. 
"Mr. E. J. Hart, Président Canal & Claiboume R. R. Co., New Orléans, La.— 
Bear Sir: I regret tbat I did not see more of you wben in New Orléans last, 
as it Is neeessary for a vlgorous course to be pursued in regard to lands. I 
gatbered valnable évidence on my trip North, but I find your property out bere, 
wlth the exception of paying taxes, has been neglected, and it wlU requlre a 
considérable time and expense to get lands, etc., in tbe proper shape, and you 
must bear in mind that ander our présent arrangement I can niake little or 
nothlng, as thls land investigation takes nearly ail my time from mercantile 
work. In my last communication wltb you on tbis subject you assured me 
everytblng would be made satisfactory wben ail matters were clear and fln- 
ished, but wben I leave Galyeston again on land trip It will be neeessary, as- 
now, to dévote about four-flfths of my time to looking after and trying to re- 
cover some of your lands, and It will be better for us to bave an understanding 
in advance as to my reimbursement. The Edwards survey, Montgomery 
county, iB badly mlxed up, and I will report under sépara te cover détails of 
the same to the flrm. Under laws of Texas, Morefield can claim and bold 
one hundred and slxty acres of tbe Edwards, and be Is aware of thls fact, 
and It will reqmre prudent means to get it from blm. Most ail of the land in 
McOuUoch county is virtually lost to you, and must be recovered. A small por- 
tion of the Evans survey In McLennan county, and ail of the Stewart survey 
In tbe same county, is in tbe same flx, and It will requlre prompt, ingenious, 
and continued actlvity to recover same. One hundred and slxty acres of tbe 
Snell survey, Harris county, is In the same fix; and also anotber survey, whlcb 
will recelve attention later. The usual charge in Texas for such services Is 
one-half of the land, where person doing the work pays ail expenses, and one- 
thlrd of the land where owner pays expenses. I am not able to advance ex- 
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penses, whieh eaa b« aaranced to me by tiie firm; and, after ail land compli- 
cations are flnally settled and clear, we eau settle upon the above basis. lî 
you prefer ail expenses advanced, ean charge to me, and when work is com- 
pleted I take one-half of the land in settlement, or I to get crédit for expenses 
advanced, and take one-third of the land, and a fair compensation be allowed 
me separately for mercantile services. I know you will do wliat is right, but 
It is better to settle ail such affairs in advance; so please let me hear from 
you at once coneerning tliis, as It Is essential for this land trip to be continued. 
now in order to be successf ul. I tliink I can recover most every acre of lost 
land, and, if I do compromise any, it will be as mucli to our advantage as pos- 
sible. If you will read ail of my reports, you can form a fair idea of thèse 
land complications, and the work, time, and expense required to correct the 
same, and this class of work cannot be rushed. Under separate cover I will 
Write you coneerning a rare plant which might be nice for your flower garden. 
Address me as below. 

"ïoors, R. D. Bowen. 

"111 Market Street, Galveston, Texas." 
"Canal & Claibourne K. R. Co. 
"E. J. Hart, Près. Jas. H. Degrange, Sec 
"No. 6 Canal Street. 

"New Orléans, La., November 3, 1888. 
"Mr. E. D. Bowen, 111 Tremont St., Galveston, Texas— Dear Sir: Thanks 
for offer in your kind favor of October 30th just at hand. Mrs. Hart will be 
much pleased to receive the cutting of a sea bean sent originally from South 
America that your friend bas growing in Galveston. With good wishes, and 
hoping that your trip will prove pleasant and profitable, 

"Yours, truly, B. J. Hart. 

"G. K. H. returned last evening. His reports are favorable to your joint 
Interest" ' 

"November 11. 1888. 
"B. J. Hart & Co., c/o Canal & Claibourne R. R. Ce, New Orléans, La. — 
Dear Sir: I am just in receipt of your favor 3d inst., and note you hope my 
land trip will prove 'pleasant and profitable.' I look for profit eventually, 
but for little pleasure. As you do not comment upon compensation as men- 
tioned by me in one of my letters of October 30, 1888, I présume terms men- 
tioned by me are satisfactory to you, and shall continue to attend to land and 
flrm's other business upon the basis of terms mentioned in my letter to you of 
October SOth, '88. I think I can get rid of Morefleld by giving up only about 
seventy-five acres, which will be a saving at about eighiy-five acres. I will 
Write particulars of this jnder separate cover to the firm. I hope that you 
and Mrs. Hart will llke ihe sea bean plant, which is the flnest I ever saw. 
Write me at Waco, Texas, c/o W. M. Sleeper. 

"Yours, R. D. Bowen," 

"Office Canal & Claibourne B. R. Co. 
*'B. J. Hart, Près. Jas. H. Degrange, Sec 
"No. 6 Canal Street. 

"New Orléans, La., Nov. 16, 1888. 
"Mr. R. D Bowen, c/o Judge W. M. Sleeper, Waco, Texas — Dear Sir: Your 
favor of 11 — 11 — 88 recd. and noted. Don't get restless. Go ahead and get 
ail your lands clear, and, after ail entanglements are removed, satisfactory 
settlement will be made. Perhaps your ideas are not too high. Whilst at- 
tending to lands, don't forget to sell goods where you can spare time. With 
best wishes for your success, 

"Very truly, yours, E. J. Hart" 

On the question whether the letters constituted a contract, and on the ques- 
tion of the statutes of limitation, the court charged the jury as follows: "The 
défendant also, among other things, pleads as a bar to recovery in this action 
the statute of limitation, which provides that certain actions must be brought 
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wltîiln two yeats from tte date at whlch such actions àCcrue. As to the la.vf 
ot the Case, the court charges you that the letters which passed between R. D. 
Bowen and E. J. Hart, St., In October and November, 1888, and which hâve 
bèen introduced in évidence, do net la law constitute a contraet, as there was 
no sufficient acdeptanee of the proposition contained in the letters of the 
plaîntiffl by B J. Hart, Sr. There was not that meeting of the minds of the 
wrlters in relation to the compensation which plalntiffi was to receive for his 
services which Is necessary in Order to glve to correspondence the binding 
effect of a contraet. The défendant Bas pleaded the statute of limitations of 
two years in bar of plaintiff's demanda and you are instructed, that If you be- 
lleve from the évidence that the piaintiff was dlscharged from his employment 
in connection wlth the Texas land which belonged to B. J. Hart, Sr., at a date 
more than two years prier to April 30th, 1898, which is the date when suit was 
flled in this claim, then It would be your duty to flnd for the défendant. If you 
find from the évidence that plalntlfC was diseharged from his said employment 
at a date withln two years before April 30th, 1898, then you wlU ignore the 
question of the statute of limitation." The jury found a verdict for the défend- 
ant. The plalntlfE reserved exceptions to thèse charges given by the court, as 
well as other exceptions nôt materlal to state, and sued out this writ of error. 

Eugène Williams, for piaintiff in error. 

George Clark and Chas. P. Fenner (Chas. E. Fenner, Sam Hender- 
son, Jr., and S. C. Bolinger, on the brief), for défendant in error. 

Before PAEDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

BHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The claim asserted aiid sued on is à contraet, and the évidence 
offered to sustain it is the correspondence between the piaintiff and 
the defendant's testator, It is daimed that the correspondence 
entitles the piaintiff to one-third of certain lands, or the value of 
them for services rendered by the piaintiff under the contraet in 
clearing up the titles to the lands. It is alleged that "the piaintiff is 
now entitled to the possession of an undivided one-third interest" in 
the lands. it is further alleged that "having demanded possession 
of the lands and been refused by the défendant," the said contraet 
was broken, * * * wherfeby the défendant becomes obligated 
to pay your petitioner one-third of the reasonable market value 
of said lands." The petitioner, therefore, prays for |30,631.66, 
which is the alleged value of the plaintifî's "Bowen's y of the lands. 
The action is at law. It is not a suit in equity for spécifie perform- 
ance or for partition; but it is an action for a breach of contraet. 
The pétition contains no count or claim on an account for work and 
labor or for services. The right to recover is based in the plaintiff's 
pleadings entirely on the averment of a contraet and the breach of it. 
It follows, we think, as a necessary conséquence of the issue raised 
by the pleadings and évidence, that, if there was no contraet as 
averred, there could be no breach of it, and therefore no recovery. 
A valid contraet may be made by correspondence; but, in ascertain- 
ing whether the letters between the parties constitute a contraet, we 
must hâve in view the same principles that are applicable to con- 
tracts in other cases. There must be a meeting of two minds in one 
and the same intention. In the absence of this élément, there can be 
no contraet. To constitute a contraet, therefore, by letters betw^^en 
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the parties, a deflnite proposition must be made by one partj' and an 
absohite and unconditional acceptance of it bv the otlier party. 7 
Am. & Eng. Enc. Law (2d Ed.) p. 129, note 3; Clark, Cent. § 19. 
Bowen in his letter to Hart, of October 1, 1888, proposes that he 
should be compensated for his services in référence to the titles to 
the lands in one of two ways: He oft'ers to take one-third of the 
land, Hart to pay expenses; or, if Hart prefers ail expenses ad- 
vanced, "can charge to me, and wheu work is completed I can take one- 
half of the land in settlement, or I to get crédit for expenses ad- 
vanced, and take one-third of the land and a fair (compensation be 
allowed me separately for mercantile services." If Hart liad replied 
accepting the terms offiered without specifying wMch of the propos- 
itions was accepted, it could not be said that the parties liad reach- 
ed an agreement; but Hart made no such answer. In his answer of 
November 3, 18S8, he merely acknowledged receipt of the letter, and 
hoped that the "trip will prove pleasant and profitable." On Xovem- 
ber 11, 1888, Bowen writes to Hart that, as he does not comment 
"upon compensation mentioned in my letter of October .30th, 1888, 
I présume terms mentioned by me are satisfactory." Then Hart 
writes on November 16, 1888: "Don't get restless. Go ahead and 
get ail our lands clear, and, after ail entanglements are removed, 
satisfactory settlement will be made. Perhaps your ideas are not 
too high. Whilst attending to lands, don't forget to sell goods 
where you can spare time." Instead of agreeing to either one of 
the two propositions made by Bowen in his letter of October 30, 
1888, Hart by his letter of November IC, 1888, déclines to agrée on 
the compensation, saying that after entanglements are removed 
satisfactory settlement will be made. The correspondence dis- 
tinctly shows that the minds of the parties did not meet. This cor- 
respondence did not make a contract. Eliason v. Henshaw, 4 
Wheat. 225, 4 L. Ed. 556; Corapania Bilbaina de Navegacion de 
Bilbao V. Spanish- American Light & Power Co.. 146 U. S. 483, 497; 
13 Sup. et. 142, 3t) L. Ed. 1054; Minneapolis & St. L. Rv. v. Columbus 
Rolling-Mill Co., 119 U. S. 149. 7 Sup. Q. 108, 30 L. Ed. 370; Insur- 
ance Co. V. Young's Adm'r, 23 Wall. 85, 107, 23 L. Ed. 152. We think 
the court correctly charged the jury that there was not that meeting 
of the minds of the writers of thèse letters whicli was necessary to 
make a contract as to the compensation that Bowen was to receive. 
This view of the case is conclusive, for the plaintiff was not en- 
titled to recover for the breach of a contract that had no existence. 
The judgment of the circuit court is affirmed. 

MAXEY, District Judge, dissents. 
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NORTON et al. v. HOTJSE OF MERCY OF NEW YORK. 

.(Circuit Court of Appeals, Flfth Circuit. AprU 16, 1900.) 

No. 885. 

Res Judicata— JIatters Concludbd bt .Judgment— Rights Undbr Will. 

Plaintiff, à charitable corporatidn o^ganlzed under the laws of New York, 
by which It was glven power to tàke and hold real estate not exceeding 
$50,000 in value, was made a beneflclary under the residuary clause, of 
the will of a citizen of Kentuclty. After the testator's death his heirs 
brought a suit in the chancery court against the executors to détermine 
their rights ùnder the will, in which ' plaintiff appeared, and filed a pétition 
of intervention setting up its claim as beneflclary thereunder. The Utiga- 
tion resulted In a. décision by the court of appeals of Kentueliy which 
determined as a matter of f act that plaintiff, at the time of the testator's 
death, held real estate of the value of |50,000, and as matters of law 
that it was incapable of taking any real estate under the will, and that 
the resldual real estate of the testa tor relapsed to his heirs. Held that, 
while the Kentucky court could not adjudleate upon the title to lands sit- 
uated in another state, its judgnaent was nevertheless conclusive between 
the parties and their priyies as to each of the questions so determined, 
and estopped the plaintiff to malhtain an action In another state against 
grantees of the testator's heirs to recovér lands there situated, as passing 
to it under the will. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

Thls suit of frespass to try title wàS originally instituted In the state dis- 
trict court by the défendant in error, House of Mercy of New York, a chari- 
table corporation organize4 under the la^s of New York, to recover an un- 
dlvided one-half Interest In 48 surveys of lanfl situated in varions counties of 
the state of Texas. SevÊral parties nàmed as original défendants were 
dismissed from the suit, and as the record stood at the date of the trial the 
f ollowing were défendants : George W. Norton, executor, and Martha H. 
Norton, executrlx, of the will of G. W. Norton, deceased, both citizens of the 
state of Kentucky; the Louisville Presbyterian Orphans' Asylum, and the 
Presbyterian Orphans' Home Society, corporations organized under the laws 
of the state of Kentucky; and Mrs. A. M. Flnney, a résident of the District 
of Columbia. The défendants interposed a plea of not guilty. The cause 
liaving been removed to the circuit court for the Northern district of Texas, 
it was heard upon the following agreed statement of facts: "Now corne 
the plaintilï and défendants in the above-styled suit, and agrée on the fol- 
lowing facts upon which said cause shall be trled in thls court and the 
appellate courts to which sald cause may be appealed: (1) It Is agreed that 
the plaintiff is a private corporation created for charitable purposes, under 
an act of the législature of the state of New York entitled an 'Act for the in- 
corporation of benevolent, charitable, scientiflc and missionary societies,' 
passed by the législature of the state of New York on the 12th day of April, 
1848. That sald act, among other things, contained the following provision 
relating to the power and rights of sald charitable institutions to hold and 
ac(iuire property, to wit: 'And they and their successors, by their corporate 
name, shall in law be capable of taking, receiving, purchasing, and holding 
real estate for the purposes of their incorporation, and for no other pur- 
pose, to an amount not exceeding the sum of fifty thousand dollars in value, 
and Personal estate for like purposes to an amount not exceeding seventy- 
five thousand dollars in value.' (2) That plaintiff was incorporated under 
said act prier to the year 1860, and the purpose or object of its incorporation 
was and Is the réclamation and reformation of fallen women; that its place 
of business was, and Is now, and always has been, the eity and state of New 
York. (3) That plaintiff and défendant claim the land in eontroversy under 
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Isaao Cromie, deeeased, as a eommon source of title. (4) The plaintiff 
elaims said land under the will of said Isaae Cromie, deeeased, who died Au- 
gust, 1865, a true copy of which is hereto attaehed, marked 'Exliibit A,' and 
made a part hereof, which will was duly probated in Louisville, Ky., aceord- 
ing to the laws of that state, and that the executors accepted and qualified 
on the ICth day of August, A. D. 1805, and that a copy of such will, and of 
its probate properly attaehed, was filed and recorded in the office of the 
elerk of the county court of Young county, Tex., in the manner that deeds 
und conveyances are required to be recorded prior to the institution of this 
suit. (5) That plaintifC has never been in actual possession of the property 
in coutroversy, or exercised any visible act of ownership over it, such as the 
payment of taxes, etc. (6) That the défendants claim the land under a 
regular consécutive chain of transfers from and under the heirs of said Isaac 
Cromie, deeeased, for a valuable considération paid. (7) That on the 22d 
day of January, 1886, the heirs of Isaac Cromie, deeeased, flled a suit in 
equity in the chancery court of Louisville, Ky., against Wm. Cromie and 
John Gill, as the executors of Isaac Cromie, deeeased, and others, for the 
i-t'covery of ail the property mentloned in the slxth clause of Isaac Cromie's 
A\ ill, hereto attaehed as Exhibit A. A copy of the pétition filed in said suit 
is hereto attaehed, marked 'Exhibit C,' and made a part hereof. (8) That 
the executors of said Isaac Cromie, deeeased, answered said blll, and among 
other thlngs alleged the elaims of the plaintiff herein to the property men- 
tloned in the sixth clause of said will, and also alleged that there was an- 
other corporation in the clty of New York known as the 'Institution of 
Merey of New York,' claiming to be the corporation intended as the benefi- 
ciary under the sixth clause of said will, and said executors prayed that 
both of said corporations, as well as the Presbyterian Orphans' Asylum of 
Ijouisville, another claimaut under the sixth clause of said will, ail be made 
parties to this suit, and litigate their rights to the property involved, and 
for an order and decree construing said will, and decreeing to whom said 
property belonged, to the end that said executors might be frotected in the 
distribution of said estate. (9) That ail of said corporations, to wit, the 
House of Merey of New York, plaintiff herein, the Institution of Mercy of 
New York, and the Presbyterian Orphans' Asylum, each and ail intervened 
in said cause, and filed pleadings therein, asserting their respective rights to 
portions of the property mentloned under the slxth clause of said will. The 
answer of the House of Mercy of New York, plaintiff herein, was filed in 
said cause on the 13th day of July, 18(i6, and was duly sworn to by W. F. 
Bullock, one of its attorneys of record in said cause. Said plea of interven- 
tion or cross pétition averred, among other things, that 'it, the House of 
Mercy of New York,' was the corporation intended as the object of Isaac 
Cromie's munificence and charity, as set forth under the sixth clause of 
said will. Said House of Mercy also alleged and averred its rights to said 
property as against the heirs of said Isaac Oromie, deeeased, the plaintiffs 
in said suit aforesaid. (10) That afterwards, on the 24th day of May, 1867, 
said chancery court of Louisville, Ky., rendered a decree in said cause, in 
Thich it decreed that the Presbyterian Orphans' Asylum was entitled to re- 
cover one half of the property named under the sixth clause of said will, 
and that the Institution of Mercy of New York was entitled to receive the 
other half of said property, and that the plaintiffs in said cause, as the heirs 
of Isaac Cromie, deeeased, and the House of Mercy of New York, were en- 
titled to nothing, and from which said judgment or decree both plaintiffs in 
said cause and the House of Mercy of New York prosecuted appeals to the 
court of appeals of the state of Kentucky. (11) That the court of appeals 
of said state, on May 27, 1868, rendered its opinion and judgment in said 
cause, in whlch it atHrmed the decree of the lower court as between the 
heirs of Cromie, appellants, and the Presbyterian Orphans' Asylum, but re- 
versed said cause as to appellants and the other appellees and appellants 
therein; said court, among other thlngs, deciding by its opinion therein 
rendered that the House of Mercy of New York, plaintiff herein, was the 
corporation Intended by and under the sixth clause of said will, and not the 
Institut on of Mercy of New York, as decreed by the court below. Said 
court in its said opinion further held and deeided that as between the House of 
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Mercy of New York and apppllants, as the heirs of said Isaac Cromie, de- 
«easedithei évidence showed that at the date of said Isaac Cromie's death 
the Hctuse of Mercy of New York owned and possessed real estate In value 
amotinting to ilfty thousand dollars or over; that It could not take any of 
Cromie's real estate under said will; and as to the real estate the appellant 
heirs of Oromle were entitled to recover. Said court in its said opinion fur- 
ther held and decided, as between said House of Mercy of New York and 
said appellant heirs, that said House of Mercy of New York, if it dld not own 
and possess at Cromie's death Personal property amounting in value to $75,- 
OOO, should hâve set apart to it one-half of the personalty named under the 
sixth clause of said wlll, or a sufflcient amount thereof to make, with what 
it already owned, the sum bf $75,000, and said cause was remanded to the 
lower court, w^lth instructions to refer said cause to a master to ascertain 
and report the value of the personal property owned by the House of Mercy 
of New York at the date of Cromie's death, and with directions to the 
chaucery court, if the House of Mercy held Personal property amounting 
in value to less than $75,000, to decree it one-half of Cromie's personal estate 
mentloned under the sixth clause of said will, or a sufficient amount thereof, 
if the same exlsted, to make, in the aggregate, with what it already held, 
the sum of $75,000. The opinion of said court at length Is referred to in 
3 Bush, 365-401, and to which référence is hère made, and to be used by el- 
ther party hereto. (12) On the filing of the mandate In the court below, said 
■cause was referred to a master, who found the value of the personal estate 
of said House of Mercy at the date of Cromie's death to be $678.75. (1.3) 

That on the day of , 1869, the House of Mercy of New York filed 

in said chancery court of Louisvllle, Ky., its cross pétition, in the nature of 
an original blU, agalnst the heirs of said Isaac Cromie, in which it sought 
to hâve a decree entered in said cause directlng a sale of ail the realty be- 
longing to said estate in Kentucky, and converted into personal property, 
and one-half of the proceeds thereof. Or a sufBcient amount of same, to be 
pald to it to mike the sum of $74,321.25, to which amount of personalty it 
was entitled under the master's report, and the décision of the court of ap- 
peals therein previously rendered, a copy of which said bill is hereto at- 
tached, marked 'Exhibit D,' and made a part hereof . (14) That a demurrer was 
interposed, and by the court sustalned, to said bill, from which Judgment of 
the court the House of Mercy appealed; (15) That the court of appeals of 
Kentucky affirmed the judgment of the court below sustaining said demur- 
rer, in a written opinion, a copy of which is hereto attached, marked 'Exhibit 
E,' and made a part hereof. (16) Thàt under the orders of the chancery 
court of Louisvllle, Ky., In which ^àid proceedings were pending, the House 
of Mercy of New York, plaintiff heréin, from time to time received the fol- 
lowing amounts of money, stocks, and bonds, to wit: Cash, $8,050.50; 21 U. S. 
bonds, 5-20 bonds, of the dénomination of $1,000.00 each, $21,000.00; 60 
shares of pref erred stock of the Louisvllle, Cincinnati & Lexington R. R. 
Co,, each $100.00 par value; '470 shares of the Louisvllle & Frankford R. R. 
Co. stock (common), each share of the par value of $50.00; 292/5 shares of 
stock In the Louisvllle & Nashville R. R. Co., of the pai- value each of $100.00; 
20 shares of the Cdmmon stock of the Louisvllle, Olûcinnati & Lexington R. 
R. Co., df the par Value of $100.00; 13 shares of the Franklin Fire & Marine 
Insui-ance Co. stock, each of the par Value df $50.00; also 50 shares of the 
Franklin Saving Bank; and also 100 shares of the Southern Pacific R. R. 
stock. (17) That there bas never been any partition of the reslduary portion 
of Isaac Cromie's real estate between the House of Mercy of New York and 
the other reslduary legatee, under the sixth clause of said Cromie's will. 
(18) It is further agreed that either party hereto may introduce any addi- 
tional testimony t» that set out in the foregoing statement that may be de- 
sired, subject, howeVer, to such légal objections as may be made to the in- 
troduction of such additional évidence. (19) It is further agreed that the 
lands in controvefsy exceéd ten thotisand dollars in value." 

ïhe • foregoing stipulation 0* counsél recites that the pétition, flled by 
Isaac Cromie's heirs in the chaneei.y tourt of Louisville, Ky., against the ex- 
ecutbrs named îh Cromie's will, was attached as Exhibit 0. This exhibit is 
not coutained in the record, for thie reasoù, presumably, that counsel re- 
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garded its insettlon as unnecessary. Exhibits Â, D, and B form a part of 
the record, but It Is not deemed essential to ineorporate them In this state- 
ment. 

Upon the trial the court directed a verdict for the défendant In error, and 
judgment was rendered thereon In Its behalf for an undivlded one-half 
Interest In the lands described In the pétition. To thls ruling the plalntifCs in 
error duly excepted, and to reverse the Judgment thus rendered thls wrlt 
of error Is prosecuted. 

Seth W. Stewart and Thos. W. Bullitt, for plaintiffs in error. 
Chas. K. Bell, A. M. Carter, and E. F. Arnold, for défendant in 
error. 

Before PARDEE, Circuit Judge, and NEWMAIT and MAXEY, 
District Jndges. 

MAXEY, District Judge, after stating the case, delivered the opin- 
ion of the court. 

The important question to be decided in this case arises upon the 
third assignment of error, which devolves upon the court the duty 
to ascertain how far the litigation, prosecuted in the courts of Ken- 
tucky by the défendant in error, the heirs of Isaac Cromie, and oth- 
ers, maj be detenninative of the présent controversy. It is insisted 
by the plaintiffs in error that the défendant in error is estopped 
from asserting title to the real estate involved in this suit, because 
the question to be detennined by the circuit court was whether the 
title to the real estate devised to the House of Mercy of New York 
by the sixth clause of Isaac Cromie's will passed to it, or to the heirs 
by descent cast, and that précise question was distinctly presented 
and directly passed upon adversely to the House of Mercy by the 
Kentucky courts in suits in which it and the heirs of Isaac Cromie 
were parties. The law in respect to estoppel by judgments seems 
to be well settled, although there is frequently difflculty in applying 
the law to the facts of a particular case. In the early case of Hop- 
kins V. Lee, 6 Wheat. 114, 115, 5 L. Ed. 218, it is said by the court : 

"It Is not denied, as a gênerai rule, tliat a fact which has been directly 
tried and decided by a court of compétent Jurisdiction cannot be contested 
again between the same parties, in the same or any other court. Hence a 
verdict and judgment of a court of record or a decree in chancery, although 
not binding on strangers, puts an end to ail further controversy concerning 
the points thus decided between the parties to such suits. In this there is 
and onght to be no différence between a verdict and judgment in a court of 
common law and a decree of a court of equity. They both stand on the 
same footing, and may be ofCered in évidence under the same limitations, 
and It would be dililcult to assign a reason why it should be otherwise. 
The rule has found Its way into every System of jurisprudence, not only from 
its obvions fltness and propriety, but because wlthout it an end could 
never be put to litigation. It is therefore not conflned, in England or in 
this country, to judgments of the same court, or to the décisions of courts 
of concurrent jurisdiction, but extends to matters litigated before compétent 
tribunals In foreign couutries." 

The rule and the reasons for it are admirably stated by Mr. Jus- 
tice Harlan in the comparativelv récent case of Southern Pac. Co. 
V. V. S., 1G8 U. S. 48, 49, 18 Sup. Ct. 27, 42 L. Ed. 355, and he applies 
it not only to cases where the former and subséquent suits are the 
same, but also where the latter is for a différent cause of action. 
101 F.— 25 
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The tearned! justice in tbe caae ref«pre4 ta i déclares the rule in the 
foUowlagiangiiage: ' 

"The.geperal pylnclple ansçunc^ In numerous caseï^ is that a rlght, ques- 
fioiii,pr £a«t distlnctly put ,U) Issue, aud dlreetjy determined by a court of 
eoRipètenl; iurIsMÎIctîon, as à ground of ^çcçyery, çànnot be disputed In a 
.subsequjènt suit between tbe same partie», or their prlVies; aud, even if 
tbe second suit is for a différent Cause of action, the rl^bt, question, or fact 
once so determined must, as between the same parties or their privies, be 
talsen asiconclusively establlsljed, so lottg as the Judgiaent in the first suit 
remains uumodjfled. This gênerai rule is demanded by the very object for 
which clril coui*ts bave beèri ëstablisbed, whlch iB to secure the peace and 
repose of society by the settlement of matters capable of judicial detet- 
mlnatlonf Jfe enforcemerit is -essentlal to tbe maiutenanqe of. social order; 
for the àid 'Of Judicial tribtinals -wbuld not'be Involîed for the vindication of 
rights of person and property, if, as between parties and their privies, con- 
clusiveness did not attend the judgments of such tribunals in respect of 
ail matters properly put in, Jssue and actually determined by them. Among 
the cases In this court tliat lllustrate the gênerai fûl'e are Hoplsins v. Lee, 
6 Wheat. 109, 113, 5 L. Ed. 218; Smith v. Kernochen, 7 How. 16S, 216, 12 L. 
iM. 666; Thompson v. Robiertè, 124 How. 233, 240, 16 L; Ed. 648; Packet Co. 
T. SicWes,i?4Jaow. 333, 340> 3^, 343, 16 )U Ed. 650; Russell v. Place, 94 
U. S. 605,, 608, 2:4 L. Ed, 214; Cromwell v. Sac Co., 94 tJ. S. 351, 24 L. Ed. 
681; Campbell V. Rankln, $Ô U S. ^1, 25 L; Ed. 435; Lumber Co. v. Buchtel, 
101 U. S. 688, 26 II. Ed. 107S; Bisfeell v. SiJring Valley Tp., 124 U. S. 225, 
'230, 8 Supi et. 496, 31 L. Ed. 411; Johns6n Steel Street Eall Oo. T. William 
Wharton, Jr., & Go., 152 U. S. 252, 14 Sup. Ct, 608, 38 h. Ed. 429.^' 

Last Cîhance Miù. Ca. f: Tairlor Miid. CJo., 157 U. S. 683, 15 Sup. 
Ot, 133, 39 L. Ed. 859; mw Orléans t.eitizens' BànK, 167 U. S. 
371, 17 Snp. a. 905, 42 LI Éd. 202; Hùbbell v. U. S., 171 U. S. 203, 
18 Slip. et. 828, 43 L. Bdl ^86; H^nrick v. Gurlëy (decided by the 
suiirème court bf Texas, Malrch 29, 1900, and not yet ofiacially re- 
portéd), 56 S. W. 330. And it is eqnàlly well settled that, if the 
questions raised in thè second suit wete presented and directly 
passed upon ih the firsît, the judgment i^ndered in the first suit im- 
ports absolute terity, whether thé reasons upon which it was based' 
were soilnd or not, or whethèr the judgmeht was right or wrong upon 
the facts presented. Hubbell v. U. S., supra; New Orléans v. Citi- 
zens' Bank, supra. 

The question, then, to bè considered is whether the principles of 
i&w, so clearly and repeatédly announced by the courts, apply to 
the facts of this case. It will be observed that the written stipula- 
tion of the parties makes the will of Isaac Oromie, the two décisions 
of the court of appeals df Kentucky, and the cross pétition, in the 
nature pf a cross bill, filéd by the House of Mercy of New York 
against the heirs of Isaac Cromie, a part of the agreed statement 
of facts upon which the case was tried. If we consider the record 
as thus made by the parties, there would seem to be little diflaculty 
in reaching the conclusion that the défendant in error is estopped 
from denying or questioning the correctness of the judgment ren- 
dered by the courts of Kentucky. In the présent suit the House of 
Mercy of New York \^aâ plaintiff in tbe court below, and the writ- 
ten stipulation of the parties discloses that the défendants belovr 
claim the land in controrersy by regular chain of transfers frona 
and under the heirs of Isaac Cromie for a valuable considération 
paid. The material controlling issue in the court below was whether 
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the House of Mercy took the real estate devised by the sixth or 
residuary clause of Cromie's will, or whether the real estate at- 
tempted to be deyised by that clause of the will passed to Cromie's 
heirs. And that issue could only be determined by considering and 
giving a construction to the laws of New York under which the 
House of Mercy was incorporated. The heirs of Oromie inaugurated 
the lltigation in Kentucky by flling on the 22d day of January, 1866, 
in the chancery court of Louisville, a bill against Isaac Cromie's 
executors and others for the recovery of ail the property mentioned 
in the sixth clause of Cromie's will. Without attempting to give 
a history of the proceedings, it is sufflcient to say that the House 
of Mercy and another New York corporation known as the "Insti- 
tution of Mercy," and the Presbyterian Orphans' Asylum of Louis- 
ville, intervened in the suit. The question to be decided by the chan- 
cery court was, who took the residual real and personal estate men- 
tioned in the sixth clause of Isaac Cromie's will, which reads as fol- 
lows: 

"I give, devise, and bequeath ail the rest and resldue of my estate, real, 
Personal, and mixed, of which I shall be selsed and possessed, or -which I 
shall be entitled to at the time of my decease, in as nearly equal amounts or 
parts as may be, say one-half to the Presbyterian Orphan Asylum of Louis- 
ville, and the remaining one-half to the House of Mercy of the City of New 
York, to be divided equally within two years, or sold within five years, and 
the proceeds accruing to be divided as previously set forth." 

Whether the House of Mercy was capable of taking and holding 
real estate depended upon the law of its création, and the laws of 
New York at that time applicable to the House of Mercy, and other 
charitable institutions organized therennder, provided as follows: 

"And they and their successors by their corporate namc shall In law be 
capable of taking, receiving, purchasing and holding real estate for the 
purposes of their incorporation and for no other purpose to an amount not 
exceeding the sum of flfty thousand dollars in value, and personal estate for 
llke purposes to an amount not exceeding seventy-flve thousand dollars in 
value." 

Upon considération of the case, the chancellor divided the resid- 
uary estate between the Louisville Orphans' Home Society and the 
Institution of Mercy, and from that decree Cromie's heirs and the 
House of Mercy appealed to the Kentucky court of appeals. It was 
held in the court of appeals that, as between the House of Mercy 
ànd the Institution of Mercy, the most rational déduction was that 
the New York beneflciary intended by the testator, Isaac Cromie, 
was the House of Mercy of New York. But, in référence to the 
claim of the House of Mercy to the real estate, the court denied its 
capacity to take, on the ground that the value of its real estate, as 
shown in the record, exceeded |50,000 at the time of Cromie's death. 
"None of the real estate," said' the court, "devised that corporation, 
should therefore be adjudged to it in this case, but relapses to the 
testator's heirs, and should be decreed to them." 3 Bush, 384, 385; 
Buckner's Ex'rs v. Cromie's Ex'rs, 5 Bush, 603. "The court in its 
opinion further held," employing the language used by the parties in 
their written stipulation, "and decided, as between the House of Mercy 
and said appellant heirs, that the House of Mercy of New York, if it 
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did not owq aad possess at Cromie's death personal property amount- 
iflg in,Xiliie;to 175,000, shoqld hâve set apart to it one-lialf of the pei- 
sojiftlt'sr infliagd under the jSixth clause of the wiUj or a sufficient 
aipount i1;][|fraQf to m^ke, with what itfalready owned, the sum ci 
ij5,000,( and the; cause wasremanded to the lower court, with instruc- 
tions t© re;fer jtto a master to ascertain and report the value of the 
Personal property owned by the House of Mercy of New York at the 
date of CrQijiiç's death, and with directions to the chancery court, if 
the Hqu^p Qf Mercy held personal property amounting in value to less 
than |75j00b;j,to decree it one-half of Cromie's. personal estate men- 
tioned uijder^^he sixth clause of the will, or a sufficient amount thereof, 
if the same existed, to make in the aggregate, with what it already 
held, the sum of |75,00Q. * * » On the âling of the mandate in 
the court belpw, the cause was referped to a master, who found the 
value of the personal estate of the House of Mercy at the date of 

Cromie's death to be f 678,75. That.on the — : — - day of , 1869, 

the House of Mercy of New York filed in said chancery court of Louis- 
ville, Ky., itSjCross pétition, in the nature of an original bill, against 
the heirs oftïie.said Isaaç Cromie, in which it sought to hâve a decree 
entered in' the cause directing a sale of ail the realty belonging 
to said estât? iû Keûtucky, and cohverted into personal property, 
and onèîhalî the prpceeds thereof, or a sufficient amount of same, 
ta be paid to it to maJce the sum of 174,321.25, to which amount of 
personalty it was entitled under the master's report and the déci- 
sion of the court of appeals therein préviously rendered." Thé ci-oss 
ïietiti'on, in the nature bf an original bill, iiled by the House of Mercy, 
expressly recogpized, iù the following allégations, the ruling and 
order of thèi court of ap^als as à réal, subsisting jùdgment: "This 
judgmeJit of thé' court of appeals was qualifled by the direction of 
said court, in the opinion deliveried and now on aie herein, tliat 
no part of; the real estate of the tçstator should be given to this 
défendant, because her charter restricted the corporation to holding 
a value not exceeding |50,000 of real estate, which value it was ad- 
judged belonged to, and was held by, said corporation at the time 
of the test^tor's death." To the cross pétition of the House of 
Mercy a demurrer was.iji^terposed and sustained, and from that order 
the House of Mercy again appealed to the court of appeals. Upon 
afflrming the jùdgment of the chancery court upon this appeal, the 
court in the opinion in the record, but not reported, used this em- 
phatic language: "And the will of the testa tor to that extent exe- 
cuted to the one half of the residual or real estate this court has ad- 
judged the heirs of the testator are entitled, and to the other half 
the Presbyterian Orphans' Asylum of Louisville is entitled under 
the will of the testator; and of thèse rights this court has no more 
power to devest the parties than it has to* make a will for the tes- 
tator." It is also disclosed by the record that the House of Mercy 
received, under the orders of the chancery court of Louisville, |8,- 
,050.50 in cash and bonds and stocks, of the approximate par value 
of 166,000. From an analysis of the proceedings, it thus clearly 
appears that the issue submitted to the circuit court in this case 
was distinctly presented to, and directly decided by, the court of 
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last resort in the state of Kentncky adversely to the défendant in 
eiTor. ïhat issue — that is, the riglit of the défendant in error to 
take the real estate devised by the sixth clause of Cromie's will — 
involved questions of both law and fact. The couit of ap]>eals of 
Kentucky found as a fact that, at the date of Cromie's death, the 
House of Mercy had real estate exceeding in value |50,000, and ad- 
judged, as matter of law, that it was incapable of taking additional 
real estate under the will, because of restrictions placed upon such 
corporations by the laws of New York, and further adjudged that 
the residual real estate mentioned in the will relapsed to Cromie's 
heirs. The facts thus found must be taken as conclusively estab- 
lisbed, and the judgments thus rendered, whether right or wrong, 
import absolute verity, and the House of Mercy of New York, the 
présent défendant in error, is forever estopped from disputing their 
correctness. 

But counsel for the défendant in error insist, if we correctly under- 
stand their contention, that judgments rendered by the courts of 
Kentucky cannot affect the title to real estate situated in Texas. 
"It is a principle firmlv established," said the suprême court in De 
Vaughn v. Hutchinson,' 165 U. S. 570, 17 Kup. C^. Kil, 41 L. Ed. 827, 
"that to the law of the state in which the land is situated we must 
look for the rules which govern its descent, aliénation, and transfer, 
and for the efîect and construction of wills and other convevances.'' 
U. H. Y. Orosby, 7 Cranch, 115. .3 L. Ed. 287; Clark v. Gr'aham, G 
Wheat. 577, 5 L. Ed. 334; McCoon v, Bcales, 9 Wall. 23, li) l,. Ed. 
545; Brine v. Insurance Co., !)6 U. S. 627, 24 L. Ed. 858. See, also, 
Jones V. Habersham, 107 U. S. 174, 2 Sup. Ct. 336, 27 L. Ed. 401; 
Moseby v. Burrow, 52 Tex. 396; Osborne v. McCartney, 121 111. 408, 
12 N. E. 72. This well-recognized principle of law is not question ed 
by this court. Its application, however, to the facts of the présent 
case is more apparent than real. The courts of Kentucky did not 
by their judgments attempt to alienate, transfer, or otherwise affect 
the title to real estate in Texas. They held, in effeet, that, under 
the laws of New York, a New York corporation was incapable of 
taking a gréa ter quantity of real estate than those laws authorized 
or permitted. And such was precisely the view subsequently taken 
bv the court of appeals of New York in the well-known case of 
In re McGraw's Estate, 111 N. Y. 66, 19 N. E. 233. But, should 
the défendant in error look to the laws of Texas for relief, it would 
be confronted with the solemn judgment of the suprême court of 
fhat state, delivered in one of its own cases (House of Mercy v. Da- 
vidson, 90 Tex. 532, 39 S. W. 924), that the title to the land men- 
tioned in the residuary clause of Cromie's will did not Test in the 
défendant in error, "because the corporation was without capacity 
to receive and hold it at the time the will took effeet." 

Jn Yiew of the disposition made of the case, it is deemed unim- 
por-tant to consider other assignments of error pressed upon our 
attention. The judgments of the courts of Kentucky operating, as 
we hâve shown, as an effectuai bar to a recovery by the défendant 
in error in this suit, the circuit court should hâve directed a ver- 
dict in favor of the plaintift's in error. For the error committed the 
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judgment will be reversed; and, as the parties havestipulated that 
the cause should be tried in this court upon tHé a^reëd statement 
of façts, judgment will be hete render^ tbat tHe (ifeïèndaût in errer 
take nothîng by its suit, and that the costs of both courts be taxed 
against it. Ordered accordingly. Eevérsed and renderéld. 



SANSOL V. COMPAGNIE GÉNÉRALE TEANSATLANTIQUB. 
(Circuit Court, S. D. New York, May 8, 1900.) ' 

1. Master and SBavANT— Injdht to Employé— Master's Dcty to Fdrnish 
Sape Place to Work. 

Piaintiff, being employed as a lorigshorëman in unloading one of defend- 
ant's ships ia port, was directed to gO' below decls by the steerage way, 
which led through a darls; passage, and while going through suçh passage 
fell through a trapdoor that had been left open, and was Injured; the 
steerage being 6ùtslJe the tisual place of employaient for longshoremen, 
and only uBed, beeause the ladder usually used was out of repair. Held, 
that It was the duty of défendant to furnish plaintlfC a safe place to work, 
and tlie passage referred to dld not meet that requlieœent. 

8. Same — Fellow Servants. , 

A longshoreman employed in unloading a ship, and the servants aboard 
shlp, having charge of the s-h'ip's supplies, are not fellow servants, within 
the rule precludingrecoveryrfor a personal Injury sustained through the 
négligence of a fellow servjtflt 

John J. Jéroloman, for piaintiff. 
Edward K. Jones, for défendant. 

WHEEIÉE, District Judge. The piaintiff is a longshpreman and 
was employed on the third deek in unloading one of the defendant's 
ships lying àt â ÂVhàrf in New York. iTie ladder for going down was 
out of repair, àiidhe was told to gô.bj^ the steerage way, which led 
through a darfe iia,s8age. He was sent ùp to the dock for a block and 
faU, and wiiîie he was gotié a trapdoor in the floor of the passage 
was left ppeû^ and when he çàrue batk; he feir through it and was 
hurt. This èuit is brought for thé injuries. Since a Verdict for the 
piaintiff, the ckse bas been heard on a motion of the défendant for 
à new ttiàll' The principal grounds of the motion are the alleged 
fellowship wîtti the piaintiff of thç servant of the défendant whose 
négligence caused the injurt, and the alleged contributory négligence 
of the piaintiff. ' 

The piaintiff was entitled to expect a reasonably safe place for, and 
means of ingr^ss, and egrfiss to, f rom, and about, his work, such as 
would be consistent with the usual dangers of his employment, and 
thé dbviôus pi^é^ of the situg,tion. The ladder which was the usual 
means of ihgress and egress was pot safe, and the substitute, as the 
jury bas foiind, was not kept safe, nor the danger made obvious. 
The dark passage was not such a safe place as the piaintiff was en- 
titled to, unless the trapdoor in the floor was kept slmt, or the oi)en- 
ing guarded, or the danger made obvious when it was open. Grâce 
& Hyde ÇP. v. Kennedy (G. C. A.) 99 ï'ed. 679. The dark passage 
was wholly outside the usual place of employment of longshoremen," 



FKATER V. OLD NAT. BAhK. 



391 



and the duty of the défendant was to keep it reasonably safe from 
pitfalls for any persons who might be lawfully there. The ship was in 
port, the trapdoor led to the ship's supplies, and those in charge would 
be domestic servants, ■wholly separate from those specially there un- 
lading the ship. The questions of fact relating to this, as well as 
those relating to the plaintiff's alleged contributory négligence, bave 
been submitted to the jury, and found for the plaintiff. 

Upon this review, no adéquate ground for disturbing the verdict 
has been made to appear. Motion overruled. Judgment on verdict. 
Stay extended 30 days hence for exceptions. 



FRATER, Reeelver, v. OLD NAT. BANK OP PROVIDENCE, R. I., et aL 

(Circuit Court of Appeals, First Circuit. April 24, 1900.) 

No. 324. 

National Banks— Assessments aoainst Stockholders— Liabimtt ov Pi,edgeb. 
It is only in clcar cases tliat a pledgee. on the ground of estoppel, 
can be subjected to llatiility for an assessment on national bank stock, 
instead of the owner, upon whom tlie légal obligation rests; and, where 
stock stood upon the bocks of a bank in the name of a person as cashier 
of another national bank, the désignation suggested a qualified or repré- 
sentative holding, which put ail persons on inquiry, and the bank of 
■whieh the holder was cashier is not estopped to show that it held the 
Sitock as collatéral only, — at least, In the absence of évidence tliat the 
insolvent bank or its credltors in fact acted in reliance on Its supposed 
ownership. 

Àppeal from the Circuit Court of the United States for the Dis- 
trict of Khode Island. 

Algernon S. Norton and C. Frank Parkhurst (Henry W. Book- 
staver, on the brief), for appellant. 

Herbert Almy, for appellees Old Nat. Bank of Providence, E. L, 
and Francis A. Cranston. 

Abram Barker, for appellee Frank L. Hinckley. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 

ALDRICH, District Judge. It seems quite unnecessary to add 
anything to the clear and conclusive reasoning of Judge Brown, 
in the court below, with respect to the questions presented by this 
record. See (C. C.) 86 Fed. 1006. 

Certain shares of the Merchants' National Bank of Seattle were 
held by the Old National Bank of Providence, R. I., as collatéral 
security to indebtedness of one Barker. The shares stood upon the 
records in the name of "F. A. Cranston, cashier Old National Bank, 
Providence, R. I."; but they were in fact owned by Barker, and in 
fact were pledged as collatéral security to indebtedness from Barker 
to the bank. 

The primary purpose of the statutory assessment law was to se- 
cure members of the public dealing with corporations, by creating 
an assessment liability upon the owner of the stock. That is where 
the primary burden should rest, and there is where légal rules place 
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the îiafiility/ iinless some one not tbë o#ner liolfls himself out as 
tbe ownér undér sucb circumstaBCèë as to leadthe public to, deal 
with tbie 'eorporation in reliance upqn what isirepreseuted by the 
recbra"<if the holding iû respect to ownership., fThis is j:ot a case 
whei*e the security right has ripened intb absolutè title, so the situa- 
tion preèeHts none of the aspects which resuit from fuU bauk owner- 
ship under such conditions. Againyltlte; primary object and purpose 
of such a holding is security f or infd«bteclness. , It is, therefore, a 
substantial departure from the original object in any cp.se jto lind 
the holding not only worthless as secuÊity, but subject to an assess- 
ment to the amount of its par value. If, however, a party holds him- 
self out as owner, and the public relies upon such holding as a fact. 
it .^yould be unfair to allow the hplder to relieve himself from lia- 
bility, becàuse he would thereby relieve himself at the expansé of 
another, who was induced to act upôn A situation which h<? had held 
out as being a true situation. So, under certain circumstaaces, the 
pledgee may be liable for the assessment. Liability, however, under 
such circumstances, would resuit, not from the primary legs.l obliga- 
tion, but upon grounds of estoppel, which operate to reverse the 
pripiary légal status, by holding a pàrty who, contrary to the fact, 
has held himself out as the owner, and permitted the public to deal 
with such conditions as representing the truth. It is only in clear 
casés that légal obligations which primarily rest upon one piirty 
are shifted and fastened upon another by opération of law. The 
case ùnder considération is not witliin this rme;'for, while the rec- 
ord of the standing of the stock did not fully represent the condi- 
tions Upon which it was held, it did suggest that the holding of the 
bank or the cashier was a qualiâed holding,^a holding less than 
that involved in full ownership, — and was therefore sufficiently sug- 
gestive of the character of the holding to put the public upon in-_ 
quiry as to the fact of ownership, if any member of the public deal- 
ing with the bank had suiHcient interest to make inquiryin respect 
to the actual conditions of the title to the stock. The argument 
in this case is that the record, "F. A. Çranston, cashier," etc., in 
eiïect means, and would naturally be accepted as indicating, own- 
ership by the bank. We do not think this is so clearly that way 
as to présent a situation which would justify holding the pledgee 
to the assessment on grounds of estoppel. One élément of estoppel 
in pais is that the person relying upon estoppel shall hâve acted in 
actual reliance upon a situation, sUpposing it to be as represented. 
Tht^re is no évidence or argument : of i that kind in this case. How 
it would' be if this questionable eûtry Was supplemented by évi- 
dence of that character, we do not say. It is suflficient for tlie pur- 
pbses of this case to say that the entry upon the books was of such 
a character as to suggest a qualifled or representati-^e holding, and 
such as to'put the public 'uponinquiry; and, there being no évidence 
that the public or the Seattle Bank actualiy acted upon any belief 
or représentation of ownership by the Providence Bank, the rules 
governing estoppel do not operate to ereate the liability contended 
for by the appellant. The decree of the circuit court is afflrmed, 
with costs. :.. ; ,' ' 
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VEÏALORO V. PERKINS et al. 

(Circuit Court, D. Massachusetts. April 17, 1900.) 

No. 881. 

WliONGFUL DB.iTH— STATUTORY AcïION FOR DaMAOES— RlQHT OP ALIBN TO 

Maintain. 

Section 2 of tlie employer»' liability act of Massacliusetts (Acts 1887. 
c. 270), which gives a riglit of action to tlie widow or dépendent next of 
kin of an employé wlio is instantly killed, or dies without conscious suf- 
fering, as tJie resuit of négligence for which the employer is liable under 
the other provisions of the act, is highly remédiai, nierely taking away 
a common-law obstacle to a recovery for an admitted tort, and should re- 
ceive a libéral construction. The act nowhere makes any distinction in 
terms between citizens and aliens, and the fact that the widow of a dè- 
ceased employé is a citizen and résident of a foreign country will not de- 
bar her from the right to maintain an action thereunder to recover dam- 
ages for bis death. 

On Answer in Abatement and Motion to Dismiss. 

H. J. Jaquith and William Reed Bigelow, for plaintiff. 
Xason & Proctor, for défendants. 

COLT, Circuit Judge. This is an action brought by the widow of 
an employé to recover damages for the death of her husband, un- 
der section 2 of the employer»' liability act of Massachusetts (Acts 
1887, c. 270). It is contended that this action cannot be maintained, 
because it appears that the plaintiff is a citizen and résident of 
Italy. There is nothing in the language of the act which limits the 
right of recovery to citizens or résidents of Massachusetts, and there 
seems to be no sound reason for holding that nonresident aliens are 
excluded from the benetits conferred by section 2. Nonresident 
aliens hâve the same right to sue in the courts of Massachusetts as 
citizens. Eoberts v. Knights, 7 Allen, 449; Peabody v. Hamilton, 
106 Mass. 217. To adopt such a construction of the statute would 
be to say that employers may escape liability for négligence, where 
an employé is instantly killed or dies without conscious suffering, 
by the employment of alien laborers. This considération alone is 
suflficient to condemn such a construction, in the absence of some 
express limitation in the statute itself. 

The Massachusetts statute, with some variations of détail, is 
copied from the English statute (43 & 44 Vict. c. 42). It was in- 
tended to remove certain bars to the right of employés to sue for 
Personal injuries based on their relation to their employer. Ryalls 
V. Mechanics' Mills, 150 Mass. 190, 191, 22 N. E. 766, 5 L. E. A. 067. 
"The purpose of the législature in enacting this statute, as its title 
indicates and its provisions show, was to soften some of the harsh 
features of the old common law of master and servant, and so to 
place upon the statute books a law bénéficiai to the laboring classes. 
This obvious purpose furnishes a key to the interprétation of the 
whole act. Its terms are to be given a libéral construction, favor- 
able to the employé just so far as the plain meaning of the words used 
will permit." .Williams, St. Torts Mass. p. 122, § 114. Section 1 
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of the act déclares the liability of employers for injuries suffered 
by employés in their service (1) by reàsidti bî any defect in the con- 
dition of ways and wo;fks of macWnepy,- due to thç négligence of 
the employer or any person in his seryice; (2) by reason of the nég- 
ligence of any person in the ser'vî^cé of the employer intrusted with 
and exeFciSing superintendence; (3) by reason of the négligence of 
any persoîi 4n the servie^ gf the employer who has charge or con- 
trol of any iSignal, switcli, locomptive eixgiiie, or |raîn upon a rail- 
road. In ease the injury résulta ia death, the leg^l représentative 
of sucH employé shall bave the same right of compensation and 
retnedy iîlë^ipst the emjilbyer as if the, employé had not been an em- 
ployé of noir iu the service .bî the employer, nor employed in its work. 
It is not SDggested that an alien employé, or, in case death should 
resuit from the injury, the représentative of suchi employé, could 
not màintain an action under this section. Section 2, under which 
the présent suit is brought, reads as follows: 

"Where an employée is Inst^ntly killeâ.prd^ps wlthoul conscious suffering, 
as the resuit of the négligence of an emiployer, or of thé négligence of any 
person for whose négligence thé employeiîiisliable, under the provisions i of 
this act, the wldow of the deceased, or in c^se there i&.po widow, the next 
of kin, provided that such next of kin were at the time of thie death of such 
employée dependient upon the wages of such employée for support, may main- 
tain an àétioh for damages' thfei'éf or aird' may recover lu the siame mannèr, to 
the same ëïtéût, as If theideath of the ^deceased had not been instantaneous,; 
or as. If the deceased had consciously euflefeé." 

This section extends tlie tiability of ^ lettiployera under the act to 
cases of instant death resulting frotn the iàte^igénce of the employer, 
and givéà' tlieî Mdow oriiièxt Of kin fce right to màintain an action. 
In conâtttiiaè'l^'e Wordé kt the close'of the section, "in the' same 
mannèr;' td; tlie same estent; âàiï the ^death offi the deceased had 
not been iûstanlanedua, oÉ' 'mit the deceased had consciously feuf- 
fered," it'Wai8''i^âid by the court in ^Rahisdell vy^Rallroad Oo:-, 151 
Mâssl'i2*y, a4»,i38 N. E.' Ii04i 7 L.>E. A. 155: - "The meaning ob- 
viotisly îfe thkt tlié right bf' action givèiJiin thé flrrt part of the sec- 
tion shâirWôt'bê affected' by^he ifa«t' that the dedeased died instan- 
taneonMy bf %îthout Coiibeiôus snifëriiig;" The manifest purpose 
of Section' !2"lâ>tbgiye thé'Kvidovf and hext bf kin of an employé the 
same right tO'tjring att' action ia the case of death as the employé 
in case he had survived would havè had Under section 1. îfo distinc- 
tion is ttiadë'betWeen citizens and aliène în «ithe* section. Thebïily 
limitatioà' im^sed is tiiatî the iiext ;bf kin, iÎB! otder to maîntain 
an action; nitiat' be d^etldënt fbriSuppiort on the wages of the em- 
ployé. TO 'eidlcde ïwmreàident àliens from ^ the; right to màintain 
ain action^ uridter 'èèctiOn û is tb inctii^orate iritë! thé* iàét a restridtion 
which it doeS liOt' con^aini It is *o ref ase compensation to a cer- 
tain clafe Of •piétsons for a' real injuly recognized by statute; -lâw'. 
It is'tb 'felifeVè'ëfflpîbyeP&iMtli tespeët to-some feinplbyés from; the 
éXëitfeiSe-^bf 'diië' carte in^ tb^' eniploymonfelof safeand i^uitabie tool? 
ânii ïnâfchÎBiéïy iwaû \ conipéteat BnperidtèndëntSi : Its fis tb bffer: iftn 
ihdbiéement ' 16 feïiiiployers to ■ give a pf eference to aliéna and. td dSs- 
criminaté a'^âifafet citi^ens.' It iâ' t& llôld that thê législature bf 
MassaChûsettà 'iiàenâèd by this' act'tiï dêidlare thttt employers shotold 
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not be liable for the grossest négligence which results in the in- 
stant death of an alîen employé in cases where his widow or next 
of Idn happen to réside in a foreign country. 

The ai'gument urged in support of the proposition that a non- 
resident alien cannot maintain an action under section 2 is as fol- 
lows: The right to recover for the death of a person did not exist 
at common law. The statntes of the various states creating such 
a right àfe based upon Lord Campbell's act (9 & 10 Vict. c. 93, A. 
D. 1846). No Engllsh case bas been found în which it bas been 
lield that Lord Campbell's act extended to nonresident aliens, and 
the same is true of thè décisions in the varions states under similar 
iicts. Further, it bas beeû expressly held by the suprême court of 
Pennsylvània and the circuit court of the TJnifed States for the dis- 
trict of Colorado, under statutes framed after Lord Campbell's act, 
that nonresident aliens cannot maintain an action. Déni v. Rail- 
road Co., 181 Pa. St. 525, 528, 37 Atl. 558; Brannigan v. Mining Co. 
(C. C.) 93 Fed. 164. 

In Déni v. Railroad Co. the court bases its décision upon the fol- 
lowing grounds: 

"No case bas been cited to us, nor are we aware of any, In which a non- 
resident alien, wliether husband, widow, çhild, or parent of the deceased, has 
maintained a suit, under the act of April.26, ,1855 (P. L. 309), to rjecoyer dam- 
ages for an injury causing death. Our législation on this subjéct 'is in accord 
with the English statute of August 2(5, 1846, and thei-efore the décisions of the 
Knglish courts construing this statute are often referred to in cases grounded 
iipon pur acts of April 15, 1861, and April 26, 1855.' But no case has been 
brought to our notice in whicli an Englisli court has held that a nonresident 
alien is entitled to the beneflts conferred tiy the act of 1846. The same may 
be said of the décisions of the courts of oùr sister states having statutes simi- 
lar to our own. * * * Our statute wasnol intended to confer upon nonresident 
aljens rights of action not conceded to them or to us by their own country, 
or tp put burdens on pur own citizens to be discharged for their benefit. It 
has no extrq, territorial force, and f he , plaintîff is not within the purview of it 
While it is possible that the langiwge of the statute may admit of a construc- 
tion which -would include nonresident alien >husbands, widows, children, and 
parents of the deceased, it is a construction, soobviously oppoged tothe spirit 
and policy of the statute that we cannot. adopt it. ♦ * * ïhere is nothing 
on the face of the act which limits the protection afCorded by it to our own citi- 
zens. It is referred to as another illnstratiou of the gênerai rule that we do not 
legislate for persons beyond our jurisdictiou." 

In Brannigan v, Mining Co., Judge ïlallett, in an oral opinion, 
follows the Pennsylvània case. ïïe says: 

"I hâve examined the statute of Pennsylvània, and upon this question it Is 
the same as the statute of Colorado; that is to say, the right of action is given 
to certain représentatives of the deceased generally, and without any state- 
ment as to whether tliey shall be citizens of Pennsylvània or résidents of 
Pennsylvània. . * • * ïhe reasoning of the [Pennsylvània] court upon the 
subject is clear and full to the point that such a statute cannot be taken tb 
be for the benefit of people residing in foreign parts. * * * Under the cir- 
cumstances, I see ho reason for denying the force aùd effect of this opinion. 
It appears to be founded upon good reason, and to be as applicable in Colorado 
as it is in Pennsylvània." 

The décisions of the court in both thèse cases rest largely npon 
the proposition that no case can be, foùnd in which Lord Campbell's 
act; has been è'xtended to nonresident alîens, and that the act has 
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no extratemtprial force. This is hardly in accordanee with the 
fact. A mpre, correct statement, it seems to me, would be to say 
that the tenglïsh courts hâve never questioned the right of a non- 
resident alien to maintain an action in the common-law courts under 
Lord CampbeU*s act. In The Explorer, L. B. 3 Adm. & Ecc. 289, 
Sir Robert Phillimore held that thé provisions ol Lord Campbell's 
ajct extended to a case where the person in respect to whose death 
damages were sought to be recovered was an alien, and was, at the 
tiwe pf the wrongful act which cauaedhis death, on board a foreign 
vessèl on the high seas. Although that case has béen overruled so 
t^. as it held that a court of admiralty had jurisdiction in an action 
in rem in which damages were claimed under Lord Oampbell's act 
CThe Vera Cruz, 9 Prob. Div. 96, 10 App. Cas. 59; The Corsair, 145 
U. S. 335, 12 Sup. et. 949, 36 L. Ed. 727), the right of a nonresident 
alien to maintain such a suit in the common-law courts was never 
doubted or questioned either before or since that décision. Such 
a doctrine is clearly répugnant to the spirit and purpose of Lord 
Campbell's act. In Webb, Pol.: Torts, p. 77, it is said: 

"Ballway accidents, towards the middle of the présent eentury, hrought the 
hardshlp of the common-law raie Into prominenee, A man -who was maîme<l 
or reduced to imbeclllty by the négligence of a railway company's servants 
might recover heavy damageà., 1£ he diëd of his Injuries, or was klUed on the 
spot, hls famlly might be irùlned, but there was no remedy, This state of 
things broûght about thè pâ^slng of LoM Campbell's act (9 & 10 Vict. c. 93, 
A. D. 1846), a Statute extrem«ly eharacterlstic of English législation." 

In Maryland there is a statute substantially like Lord Campbell's 
àct. The statute of thè District of Columbia, althoug-h differing 
îli détails, is essentially the same as the statute of Maryland. A suit 
was brought in the District of Columbia to recover for the death of 
a person caused by the négligence of a railroad company in the state 
of Maryland The suprême court hel4 that the action could be main- 
tained. Stewart v. Railpoad Oo., 168 U. S. 445, 448, 449, 18 Sup. 
Cf. 106, 42 L, Ed. 538. The opinion of the court in that case is in- 
structive. Mr. Justice Brewer, speaking for the court, said: 

"A négligent act causing death is in Itself a tort, and, were it not for the 
raie fonnded on the maxlm, 'Aetlo personalis morîtur cum persona,' damages 
therefor could hâve been recovered in an action at common law. * ♦ • The 
purpose of the several statutes passed In the states, in more or tes conf ormity 
to what is known as Lord Campbell's act, is to provide the means for recover- 
ing the damages caused by that which Is essentially and in its nature a tort. 
Such statutes are not pénal, but remédiai, for the benefit bf the persons injured 
by the death. An action to recover damages for a tort is not local, but tran- 
sitory, and can, as a gênerai rule, be matntalned wherever the wrongdoer can 
be found. Dennlcls v. Eailroad Co., 103 U. S. 11, 26 I,. Ed. 43© • « ♦ 
Where the statute slmply takes away a common-law obstacle to a reeoverv 
for an admitted tort, It would seem not unreasonable to hold that an action 
for that tort can be maintained In any state in which that common-law obstacle 
has been removed. * * • The substantlal purpose of thèse varions Stat- 
utes is to do away wlth the obstacle to a recovery caused by the death of the 
party InJured. Both statutes In the case at bar disclose that purpose. By each 
the death of the party injured ceases to relieve the wrongdoer from liabilltv 
for damages caused by the death, and this Is its main pvirpose and effiect" 

Under an act of the state of Alabama to suppress murder, lynch- 
ing, and. assaults, it was held by the suprême court of that state that 
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statutes passed for the security and protection of life, in the ab- 
sence of clear and unexceptionable language forcing a contrary con- 
clusion, will be held to apply as well to aliens and mère sojourners 
as to citizens, and tlie fact that the person murdered and the widow 
or next of kin were aliens is no défense to recovery under the act. 
Luke V. Calhoun Co., 52 A la. 115. 

The purpose of section 2 of the Massachusetts statute was to re- 
moTe a common-law obstacle, and to create a right of action for 
an admitted tort. The language of the section does not restrict the 
right to any particular class or classes of persons. It says "the 
widow of the deceased"; "the next of kin." Thèse words compre- 
hend every widow, and ail next of kin, whether citizens, résidents, 
aliens, or nonresident aliens. The only qualification mentioned is 
that the next of kin must be dépendent on the wages of the em- 
ployé for support. I can find no sound or just reason for holding that 
the législature intended to exclude nonresident aliens from the bene- 
fits of this section. If statutes of this character hâve no extrater- 
ritorial force, as was held in Déni t. Kailroad Co., supra, it is diflQ- 
cult to see why citizens or résidents of other states are not excluded 
as well, in the absence of any constitutional prohibition. 

This whole act relating to the liability of employers is highly 
remédiai. It was designed to beneflt ail employés. It bas received, 
and should continue to receive, a libéral construction. It certainly 
sliould not receive a narrow and inéquitable construction, founded 
upon any distinction between citizens and aliens, or résidents and 
nonresidents. The answer in abatement is overruled, and the motion 
to dismiss denied. 



NEW ENGLAND R. CO. v. HYDE. 

(Circuit Court of Appeals, First Circuit. April 6, 1900.) 

Nos. 322, 323. 

1. Appeal and Error— Supersedeas. 

Neither a circuit court, nor a judge tliereof, lias power to allow a super- 
sedeas pending a review of its judgment on writ of error after the expira- 
tion of 60 days from tlie date of sucli judgment. 

2. Same. 

A circuit court of appeals eannot, as an exercise of its gênerai powers 
under Rev. St. § 716, allow a supersedeas, where a plalntifE In error has 
failed to bring himself witliin the provisions of section 1007 by filing the 
writ of error and bond within 60 days from the entry of the judgment 
complained of. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Pétition by the New England Railroad Company for a writ of 
mandamus to the United States circuit court, and motion for a super- 
sedeas by the New England Bailroad Company, défendant in an action 
brought against it by Ruth E. ïïyde, by her next friend, in which judg- 
ment has been entered. 
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Charles F. Ghoate, Jr. (Frank A. Farnhaî»,,oii the; brief), for peti- 
tioner, and ;£çr ;the motion. , ! - , , 

Daniel GlPjeiKtinSjOpposed^) ,; , 

Before(X)Lff, Circuit Judge, and Al4)ïilOH and BROWN, Dis- 
trict Judges. ! I 

BROWN^ ÇSis^rict Judge. :ïlje motion of the plaintifl in error to 
this court jiii^Oi.,, 323, for a i^m)ersed,eas, ajîd jts pétition iûi^ro. 322, 
for a ma.nd^fl?ri;o tlie circuit court to compiel the granting of super- 
sedeas,, niay be çjjpsidered, itqgiÇtiiier. , 

The jffHtiof errpr \vas nç^t lallowçd or served within 6Q days after 
the entry;0t:ji)4gpient in ;yie, c^cv^it court. It did not> therefore, 
operate a8.à,S|upersedeas, ,çjnce there was a ; f ailui^é to comply with 
the proYisi,<?nft<)f , section, i()(^'(;,of the Revissa Çtatut^ of the United 
States. TliQugïi a, bon^ was àJed within &p dayg after judgment, it 
was not presenfed for appjçpjaij ■and was npt approyed, vt'ithin that 
timei, nor, bas itiSince be^.approved. Aftçr the expi,rat;pn of 60 
dajSj application was maii^i.to the circuit ijudge for appi'o;v;ai of the 
bondj and fQr ,a^ order s.ijipi^i'seding the judgment, ,whçi;eiippn the 
following order M^as. entière^ j:,,i;'|l>enied,becauseartilie, présent time 
neither the circuit court, n<?)^iany judge theyeof, has powe?-, to allow 
a supersedeas." We tbink, itj clear that tljis rnling /wfàs correct. 
Kitch^ y. Randolph, 93X1. p. 86j 23 L. Çd, 810;, Sage; y. Railroad 
Co., ^3; U. ^1 1^7, 23 L.;iE4f;i933.: It follows thattbi pétition for 
mandamus; is without . siibstftpiial nuerit, even ij wfi , ;disregai^d the 
fact ttia-t iti was #le4 befor^ , ti^e entry of ;tiie ;writ of , er^pr m. this court. 

After the expiration of 60 days, and within 6 mpntl;i8,;from the 
date of judgment, a writ of error was properly issiied and served, 
and there is now pending in tfiis court à proceeding for a review of 
the judgment of the circuit court. The défendant below, now plain- 
tiff in error, in support 6f the tilOtiPnto' this court for a supersedeas, 
contends th^t, ,as a writ of error nj^aybesued out lawfuUy at any 
time within 6 months; ana as by section 1007 of thè îtevised Stat- 
utes the writ of error itself .opérâtes as a supersedeas only when 
served within 60 days, there must be pawer in the appellate court ^ 
to.gyant supersedeas upon,writs qf érror sued out aftër 60 days, 
ana.withîin 6 mpnths; :ïpjj 'QÏhérwisè,, it is, urged, .liljeright of re- 
view which exists aiter the ifixpiration of 60 daysrmay. be a mère 
barren right, for if the judgment be paid, without security for its 
repayment, there ie dange-r ithat theamount cannot be recovered 
iri'^e èyent of a reversai- 'ôf'the judgment. It is' cphtendèd, there- 
f(id|^ '^ait, 'in brder to ^p^ of a ^g^t.t^ .proceed 

by writ of error âfter 6Ô <ïays, the àppelïàte court shpulid, interpose, 
and relieve the plaintiff in error from the necessity of paying a judg- 
m«t,;before afinal.decisiioniiaa to its ,validity. : The plaintiff in error 
contends that congress intended to permit exécutions,! to be. super- 
sQded;in- t^vo ways— First, ftiinderr:$ectiQn;lfJ'07; and> eecpndly, under 
the^ifieneral poT\«ers conf ernadi upon this court by i sectipna 11 , and, 12 . 
of I the afit of March 3, l^&h' establisbing United States circuit courts 
ofv*p|eal8« and |)y seRti-Oin jifiLiofi the Eevised StatusteB of ; the llnited 
States. It is true that in many cases the suprepae, court, J^as dç^laùced 



KEW EI<GLAND E. CO. V. HYDB. 899 

and eXerclsed fts power to grant a supersedeas uûder proper condi- 
tions, Hardeman v. Andergon, i How. 640, 11 L. Ed. 1138; Ex 
parte Milwaukee E. Co., 5 TVall. 188, 18 L. Ed. 676; In re Claasen, 
140 U. S. 200, 207, 11 Sup. Ct. 735, 35 L. Ed. 409; Sage v. Railroad 
Co., 96 U. S. 713, 24 L. Ed. 641; Peugh v. Davis, 110 U. S. 227, 4 Sup. 
Ct. 17, 28 L. Ed. 127; Hudson v. Parker, 156 U. S. 277, 283, 15 Sup. 
Ct. 450, 89 L. Ed. 424; Jérôme v. McCarter, 21 WaU. 17, 31, 22 L. 
Ed. 515. We should hâve no doubt of the power of this court to 
grant supersedeas, as an appropriate mode of relieving a petitioner 
from the conséquences of a failure or refusai of the court helow to 
do that which he had properly sought, and which should hâve been 
donc by the court or judge in furtherance of the appeal. But cases 
in which the suprême court has granted a supersedeas on the ground 
that the petitioner was legally entitled thereto, and had been de- 
prived of his légal rights through error of the lower court, are not 
in point. Dur présent question is whether the appellate court will 
grant supersedeas where there has been a failure by the petitioner 
to take the steps prescribed by statute for giving to the writ of 
error itself the effect of staying exécution, and where there is no 
fault or error of the court below. Though the exact point decided in 
Kitchen v. Eandolph, 93 U. S. 86, 2S L. Ed. 810, was as to the power 
of a justice of the suprême court to allow a supersedeas, the opinion 
contains a valuable historical review of the law pertaining to the 
gênerai subject, and states that section 1007 of the Eevised Stat- 
utes expresses the intention of congress to restore, the policy of the 
old law, which had been relaxed by the former statute of 1872 (17 
Stat. 198, § 11). The later opinion by the same eminent judge in 
Sage V. Eailroad Co., 93 U. S. 412, 417, 418, 23 L. Ed. 933, states 
with force the rule of necessity of strict compliance with the stat- 
ute, and says, "Time îs an essential élément in the proceeding, and 
one which neither the court nor the judges can disregard." We 
think, therefore, that the légal situation presented when this court 
is urged to grant supersedeas, as an exercise of the gênerai powers 
enumerated in section 716, Eev. St., by a party who has failed to 
bring himself within the provisions of section 1007, does not differ 
from the situation xmder the former statutes. Under section 14 of 
the judiciary act of 1789 (1 Stat. 81), the suprême court's powers 
were simUar to those under section 716 of the Eevised Statutes. 
By section 23 of the judiciary act of 1789, it was provided "that a 
writ of error as aforesaid shall be a supersedeas and stay exécution 
in cases only where the writ of error is served by a copy thereof 
being lodged for the adverse party in the clerk's oftice where the rec- 
ord remains, within teh days," etc. jNo valid distinction can be 
based upon the words "in cases only," which appear in, section 23 of 
the act of 1789, but not in section 1007, Eev. St. Each of thèse sec- 
tions relates to the effect of the writ of error itself as a superse- 
deas, and neither section in terms imposes any limitation uJ)on the 
suprême cOutt in the exercise of the gênerai powers conferred by 
the other sections. The arguments advanced in this case would 
have bèèh 'qëite as forcible under the previous statutes, and were 
in lact presented in cases to which hereafter we will refer. There- 
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fore, shoi^d ,we flij,<J that the suprême court, having thfibroad powers 
çonfèçre||bjfj«èctiôii;l4 of the acï of 4789, had refu§ed to grant su- 
pè|feaèas( 9^ the ground that congregs had espécially dealt with the 
suï>ject in Isection 23 of that act> 4ts décision^ tb that effect must 
be regarded as of çontroUing force in the présent case. ITpon an 
examination, t^e décisions of the sjipreme court are found to be 
conclusivé. 1 û ' 

In Wâllen vl WiUiams (1812) 7 Oranch, 278, 3 Im Ed. 342, a mo- 
tion toqua^H, an exécution -was made directly to the suprême court, 
Tvhen the'wri;^ pf error was too late to be a supersedeas to the decree. 
It was saidîp, the opinion, denying the motion: 

"If this motion Bhould prerail, It wlH make the writ of ; error operate as a 
supersedeas, contrary to the intention of tbe act of congress." 

In Hogan v. Ross, 11 ÏEow. 294, 13 L. Ed. 702, on a lilœ motion to 
the suprême court, it was said: 

"For thecourt is unanlmonsly of the opinion that, In the exercise of their 
appellate power, they are not ;aathorlzed to award a supersedeas to stay pro- 
ceedings on the Jùdgment of the Inferior court, upon the ground that a wrlt 
of error Is pendfng, unless the wrlt was sued out wlthln ten days after the 
Judgment, and In confonnity''witli the provisions of the twenty-third section 
of the act of 1788." 

In Eailroad Co. v. Harris, 7 Wall. 574, 19 L. Ed. 100, as in the prés- 
ent case, there was pendîng in the appellate court a writ of error, 
which did not itself operate as a supersedeas, and motion was made 
to that coui-t'fqr a supersedeas; yet it was held that the provisions 
of section 23 bf the judiciary act were controlliiig, and compliance 
therewith indispensable. 

In Saltmarsh v, Tuthill, 12 How. 389, 13 L. Ed. 1035, Chief Jus- 
tice Taney said: 

"This court has never deèmed the trlbunals of thé United States author- 
ized to dispense with the express provisions of the acts of congress regulating 
appeals and, writs: of error on any équitable ground. No such power is given 
them by law. It was 90 deei^ed in thls court In II. S. v. Curry, 6 How. 113, 
12 L. Ed. 363, ani^ Sogan v. Eoss, 11 How. 297, 13 h. Ed. 702." 

An examination of the arguments of counsel in that case will show 
that it was argued there, as hère, that the spécifie directions of the 
law as to writs of error did not take away the gênerai powers of 
courts to grant a supersedeas upon the allowance of a writ of error. 

The case of U. S. v. Curry, 6 How. 113, 12 L. Ed. 363, referred 
to by Chief Justice Taney, states the gênerai principle which seems 
to hâve been uniformly applied in applications of this character : 

"But thls court does not feel itself auth6rized to treàt the directions of an 
act of congress as it mlght treat a technleal dlfflculty growlng out of anelent 
rules of the corpmon law. The power to hepr and détermine a case lilie thls 
is conf erred upon the court by acts of congress, and the same authorlt j^ which 
glves the jurlSdïCtlon has polnted out the manner in which the case shall be 
brought before us; and we hâve nO' power to dispense with any of thésë pro- 
visions, nor to, change or mqdlfy them. And if the mode prescribed for r«- 
movlng cases by W^lt ot error, or appealbe too strict and technleal, and llkely 
to produce InconvçnJence or Injustice, it Is for, congress to provide a remedy, 
by alterlng thé exlsting laws, not for the court." 

See, also, Slàug^ter-House Cases, 10 Wall. 273, 291, 292, 19 L. Ed. 
915; Frencb Tt Shoemaker, 12 Wall. 100, 20 L. Ed. 270; Kitehen 



NEW ENGLAND B. CO. V. HVDB. 401 

V. Eandolph, 93 U. S. 86, 23 L. Ed. 810; Sage v. Railroad Co., 93 U. 
S. 417, 23 L. Ed. 933. 

The case of Hudsoja t. Parker, 156 U. S. 277, 15 Sup. Ct. 450, 39 
L. Ed. 424, cited by the plaintiff in error, is not to the point under 
considération; for the question there related to the power of a judge, 
other than the judge who presided below, to sign citation and grant 
snpersedeas, rather than to the question of supersedeas relief by the 
appellate court after the expiration of the statutory period. 

Nor do we flnd any ground for relief in the fact that the entry 
of judgment was without the knowledge of the attorney of the plain- 
tiff in error; for if we were to assume (what is probably true) that 
the practice has been for the judges of the circuit court not to enter 
judgment except in usual course, unless upon motion or with notice, 
the petitioner is in no position to get relief on that ground, for the 
reason that knowledge of ■ the judgment was brought to it within 
the 60 days, thus affording an opportunity to perfect its rights. 
The opportunity was acted upon, and, acting with knowledge of the 
judgment, the petitioner stopi>ed short of doing what was necessary 
under the provisions of section 1007 of the Revised Statutes. In 
No. 322, the pétition for mandamus is denied, with costs. In No. 
323, the motion for supersedeas is denied. 
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(Circuit Court of Appeals, First Circuit. April 25. 1900.) 

No. 323. 

Railboads — Injcbies to Persons AT Stations — Action for Damages. 

Ttie duty of a station agent to tlie public about the station grounds is 
not necessarily limited by the riiles prescribed by the company, but is 
measured by the requirements of the law, and whether such duty was 
performed under the circumstances of a partlcular case where a person 
received an injury on such grounds is a question of fact for the jury. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Frank A. Farnham, for plaintiff in error. 
Donald G. Perkins, for défendant in error. 

Before COLT, Circuit Judge, and WEBB and ALDRICH, District 
Judges. 

PER CURIAM. Rules promulgated by a railroad company do not 
necessarily limit the duty of a station agent towards the public about 
the station, grounds to what is prescribed therein, nor do they 
necessarily fully describe the duties which the law imposes upon 
the agents of the corporation at the railway station. In the prés- 
ence of danger like that in question, the law requires reasonable 
conduct and reasonable action under the existing circumstances 
of the particular case. Whether the conduct and action were rea- 
sonable and in accordance with duty, or unreasonable and culpable, 
under the particular circumstances of a case like this, are ques- 
101 F.— 26 
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tions of fact "Séke 'qiiestiolis of h^tteMmg to the sitùatïonv Whîck 
involved, of course,, tlje.conduct of the child, the condàct ofthe sta- 
tion agent, aiSJ't^é coràdùct of the 'serVant^ Mthe corporation in 
charge of thé'ti-âih,' ^i'eifè ëiibnlittel to the jtiry under proper in- 
structions, Jûd^méùt 6f circuit cotirtaflaroied, with costs. 



''=';; -'In re FBANKLIN SYNBIOA'TI! et àl. 
Çqi|Bitric;t CoOTt,V,B.. D.New i#^^^^ 

BANKR0PTO*-^BlxA»rtNATÏOi* ÔF fiANKRCBTk^l*ÏO*teEi!frO CREDITOBS. 

A person-duly adjudged baQkrupt onnaa Ipvqluntary pétition may be 
ordered , bçfore the recréé ;;f or ex^mîaatipn^ béifore the flrst meeting of 
, hls credilQrs Wd tiip âppointmentof 'a tiriistee; and, if tiie examination 
Is limlte'ator bbtainlng in'fotTaation'ta -W^îileli to prépare tlie seliedules, 
It is not é^ifltial to the talidlty of the proeeeding that 10 days' notice 
thereof by mail shouid hâve been give^ to credltQrs, as proy^ded In Bankr. 
: Act 1898, §, 58a, subd. 1., ;, , , ...<, :, , 

In Banktuptéy. ■ • 

l-he ft-anklin feihdiCatèi IiicotpOrated^fttia WiUi'am r. Millef having been 
adjudged banlcrupt, and a reeettCT appointèd 'by the court to iake charge of. 
their property pending the flrst meeting of thelr creditors and the sélection 
and qualification of a trustée, one of the creditors presented a pétition for the 
examination of the banltrupts; wliereupon the following order was made by 
the court: i i < ' 

THOMAS, District Judge. IJpon readlng and filing the annexed pétition of 
Bernard O'KanS^, â créditer. <bÊ the aforesall bankrupts, the proof of claim 
hereto annexed, and on ail the paperç and ,proceedings herein, and on motion 
of Belfer & Flash, his attorneys, It is oirâered that the examination of the 
bankrupts, aii^ 9f ail materisJ ajoid ,necessary lyltnesses herein, and the taking 
of their testiiwopy, "as prayed fq^ïn the petltlpiv, bè,. and the same herèby Is, 
referred tp /^ugùstus J. .Kopli^eJr,,Bsq., fiie ,refereé In ' batikruptey herein, to 
take pi^ooif updiér; the acts of c^^ij^resB relati;^,,tobankruptcy, and, that said 
examination be, dirçcted to, théfacts andclrçijmstances concèming the acts, 
conduct, andi pffpperty of sald,,t(ftn'krijpta; . àlsoconeerriing the cause of bank- 
ruptcy, the conductlng of the bankrupts' business, the dlspositloti of the bank- 
rupts' prppflT|y,ji8,pd the bankrugt»' .deall,i?g8 .wlth cr€^1»rs;,,aiid let subpœijas 
Issue dlrecting the bankrupts, and ail othef persons wbose t'éstimohy tùa'y'be 
.material and necessary herein, to submit to examination lïéfbré tbe aforesaid 
référée, pursuant to the rules.ftncli praictloe.pî.ithisi çoi|ijtt,iaJid for such otber 
and further relief as may h^ijl^t.hereln., ;,i,t|, . ; , / <; : 

Thereaf tçr, Inpijrsuance of. tke aboTC order, ,th^ bankrupt William F. Miller 
wéts* broùght DïftJi'e the i^fel^'for exàmlriëtionj and,''afterMonnsel for tlie 
receiver had been allowed to Intervene in the proeeeding, counsel for the bank- 
rupt Interposed an objection to any proeeeding being had or taken under the 
9P4pr of cp\irt, ,,5C^i?,ob;jçfi1Jo«.waa 1j)aset«pon, the, grwnd that ^ was no 

proof thàt tnte'crjédltor who i;bitght théTaxàmliiatlôn Hadûroéurea the àllow- 
àiié'f of blà'èlàîili'iîî h!àniti:ûpté'yr'^àï,'W-stich cM hàS béèn allowed, its 
âlloW'aôOé t^as» illégall ana ijtrt'ia purs<uance!6ftthe bank'raptey law, that such 
daip couldipot be ailo^çdiBMViaiJuîsftBieetingi.ôfiCJîeidJtoraiwas held; that 
tlie^,bankpuRt.jhad,a,right tp ,o|jjeçt( to the çlaj^.apd content Its, Talidlty, before 
It çouia be éfliow.èd^of whlct' rlghl he cbuld riof bë fo;i'éclos,^; that there co'uld 
Bo fio' exaininSMi - bf tii^' ' baàiiuiit ùntil ' thelrè had • béeii ^ à' flrst ' rneeting of 
bweditors; "thât,' nsaèr BéiïtloïlIfeSJoiP thebàn&tuptb^aftw.i thene eould be ao 
examinatloni of: th/s bankrupti'îwithout' notice :to!ail the^^v^A\tf»;p.pf jifj least 10 
days; that;,j^one,'of the reai^rei?jeiits.3prj9vldpd .(o^fby the .bî^^iruptçjr ,law 
and the riilés had beei? compliéd Vlth; and, that theo'rdér diréctirig'thé exam- 
ination bf the 'bankrupt yfàà ithoîiy'iàiè,' ' àài 'Vfittxéiît 'p&^yc', i ailti ' th'àl; ' tiiè 
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référée had no Jurisdiction to proceed to examine the banferupt. The référée 
overruled the objection to the validity of the order, on the ground that he had 
no power or jurisdietion to modif y, set aside, or vacate an order made by the 
judge of the court. Counsel for the bankrupt, and counsel representing various 
parties in interest, then moved for a continuance of the proeeedings until a 
meeting of creditors should hâve been held, and renewed their objection to the 
examination of the bankrupt on the ground that the statutory notice to cred- 
itors had not been given. The référée reserved bis décision on this question, 
find adjourned the proeeedings to a future day. Exceptions to the ruling of 
the référée having been noted, he eertified the record of the proeeedings to the 
court for review, together wJth his décision on the question reserved, whereln 
he sai<i: 

"An objection of a nature which warrants due considération is made by the 
attorney for the banlirupt, and by Mr. Goldsmith, of counsel for certain cred- 
itors, and the receiver, and other attomeys, representing différent creditors, 
'that no examination can be had, for the reason that the notice required by 
Banlîr. Aet, § 58a, subd. 1, was not given.' I do not deem the objections so 
made by the attorney for the banlirupt, as to the failure of such notice required 
by section 58a, subd. 1, to be available to him; but as this objection also éma- 
nâtes from Mr. Goldsmith, representing a large number of creditors, as welï 
as representing the petitioning creditors on the application to hâve said Miller 
adjudicated a bankrupt, and also Mr. Burr, and other attorneys representing 
différent creditors, as well as by the receiver, and affects the statutory rights 
of ail the creditors in this proceeding, It seems to me that this objection should 
be considered, in view of the rights and privilèges of aU the creditors concerned 
ajid interested in the bankrupt' s esta te and property. It is my opinion, upon 
a careful examination of ail the proeeedings before me, and'of the pétition and 
order of ITebruary 16, 1000, which directs me to 'take proof under the acts 
of eongress relating to bankruptcy, pursuant to the rules and practice of this 
court,' that this objection to the examination of the bankrupt, for failure to 
give the notice required by section 58a, subd. 1, should be sustained, and that, 
before proceeding with such examination, at least 10 days' notice be given by 
mail to the creditors hereln." ' 

T. E. Hodgkin, for receiver. 

Belfer & Flash (Francis A. McCluskey, of counsel), for petitioning 
créditer. 

Kalph TJnderliill, Frank R. Dickey, Meyers, Groldsmith & Bronner, 
and William P. Burr, for various creditors. 

Eobert A. Anipion and House, Grossman & Vorhaus (Louis J. Vor- 
haus, of counsel), for bankrupt. 

THOMAS, District Judge. The order for the examination of Wil- 
liam P. Miller will he, amended so as to authôrize and to limit the 
examination solely for the purpose of preparing the schedules, and 
the examination will proceed without notice to creditors. 



WALL et aL v. ÇOX. 

(Circuit Court of Appeals, Fourth Circuit. May 1, 1900.) 

No. 355. 

BATfKRtlPTCT^JnBISDICTION-rPtriTS BY TRUSTEE. 

■ Uhder;Baiikr. Act 1898, § 2, granting jurlsdictlon Ih bankruptcy tO the 
district icourts of the United States as courts of bankruptcy, such a court 
bas jurlsdictlon of a suit in equlty by a tnistee in bankruptcy to set aside 
a transfer or conveyance of property greyiously made by the bankrupt to 
the defënd&nt, and alleged to h^ve beeafrtiudulent as to creditors. 
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3. Same— FoBM OF Action— Bill in EQtriTT. 

A truÈteç In bankruptcy, seêklng to éêt aside and' aïmul a bill of sale and 

, transférof property previciu^ly made, by the bankruïjt, ànd alleged to hâve 

been fraudulent under tbé bankruptcy la w, and as against creditors, may 

appropriately proceed by blll In eaùity, ànd wlU ndt be requlred to seek 

his remedy at law. 

On pétition to superintend and revise, in matter of law, proceed- 
ings of the district court of the lilnitéd States for tlie Western dis- 
trict of North Carolina in the matter of W. H; Gilbert, trading as 
Winston Hardware Company and as Gilbert Hardware Company, 
bankrupt, in bankruptcy. (See 99 Ped. 546.) 

C. B. Watson and Clément Manley, for petitioners. 

Louis M. Swink and Lindsay Patterson (A. H. Eller, on the brief), 
for respondept^. ; 

Before GOFP and SIMGNTON, Circuit Judgea, and WADDILL, 
District Judgie. - ■ 

WADpïtli, District Jiji^êe. This cause is ûQw before the court 
upon an application to "superintend and revise, in matter of law," 
a certain decree of the United States district court for the West- 
ern district pf North Carolina, and the real question presented is 
whether s^id court has jurisdiction in equity tç éûtèrtain a bill to 
set aside and annul a bill of sale for a stock af goods made by the 
bankrupt, W. H. Gilbert, to the petitioners hère, three days before the 
pétition ofittypluntary bankruptcy was flled agàinst bim by his cred- 
itors, and on âîccount of which bill of sale he/ys^às adjudged a bank- 
rupt. The trustée for the bankrupt attacked said transfer because 
fraudulent, and piade to hinder, delay, and défraûd the bankrupt's 
creditors, ànâ averreà thàt the petitioners hère entered into col- 
lusion with the, bankrupt to defraud his creditors, and insisted that 
the goods vet-^ Still the property ôf the banltrui)t, and the title in 
him as trustée. Said petitioners, on the other hand, daim to be 
purehasers ïri good faith, and for a présent fair considération, and 
raise specially the question of jurisdiction aforeàâîd. The question 
of the jurisdiction of the United States district conrt over controver- 
sies betweçin thîrd parties, or adverse claimants to the bankrupt, 
and the barikfupt's trustée, is one that gave'rise to rhuch contro- 
versy under former bankrupt laws, and the présent act has afforded 
fresh opporfunîty for a revival and renewal of inany of the objec- 
tions urged against previous législation on the subject of the fédéral 
courts' jurisdiction. Indeed, under the présent act, the claim of 
limitation on the jurisdiction of tl^e United States district court goes 
to the extent of excluding that tribunal from ail jurisdiction in cases 
of the class nôw under considération; the contention being, in efifect 
that the jurisdiction conferred upon, that court under the existing 
act is administrative, merely, in its character, and is limited to en- 
tertaining pétitions of bànkrupts, tùaking adjudications in such 
cases, distributing the es,tates brought in, and granting discharges- 
and that as to ail matters affecting the bankrupt's estate the bring- 
ing in and collection of assetS, the détermination of the rights of par- 
ties of the character involVfed in this cause, that recourse can alone 
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be had to the state courts, unless it happens that by reason of the 
amount involved, and the citizenship of the parties, jurisdiction 
would be in the United States circuit court. And the contention as 
to where the bankrupt's trustée can sue goes even further, namely, 
that he is conflned entirely to the state court, unies» suit be allowed 
in the United States circuit court with the defendant's consent. 
The far-reaching effect of thèse conflieting claims will be readily 
appreciated. One makes the state courts practically the médium 
through which the law is to be administered ; the other, the fédéral 
courts. If the district courts hâve only the jurisdiction conceded to 
them, then they become, so far as the bankrupt law is concerned, un- 
important tribunals; their chief oflflce as to the bankrupt's estate 
being to distribute ratably among creditors such estate as the bank- 
rupt sees proper to bring in, or such as other courts may from time 
to time, and indeflnitely, décide should be distributed. In the con- 
sidération of so important a question, in the administration of a 
national bankrupt law, it is fortunate that we are aided by the in- 
terprétation given by the highest court in the land to préviens acts, 
having under review the same positions taken hère; and while, of 
course, thèse décisions are not controlltng in the interprétation of 
the présent act, they shed much light on the question, and to them, 
as well as to the fact that the subject under considération is that of 
a national bankruptcy act, supposed to be uniform in its character, 
great considération should be given. In the case of Lathrop v. 
Drake, 91 U. S. 516, 23 L. Ed. 414, Mr. Justice Bradley, in discussing 
the jurisdiction of the district court under the act of 1867, said: 

"Of this there are two distinct classes: First, jurisdiction as a court of banli- 
mptcy over the proceedings in bankruptcy initiated by the pétition, and ending 
in the distribution of assets amongst the creditors, and the diseharge, or the 
refusai of a discharge, of the banltnjpt; secondly, jurisdiction, as an ordinary 
court, of suits at law or in equity brought by or against the assignée in référ- 
ence to alleged property of the banlirupt, or to claims alleged to be due from or 
to him. The language conferrlng this Jurisdiction of the district courts is very 
broad and gênerai. It is that they shall hâve original jurisdiction in their re- 
spective districts in ail matters and proceedings in banliruptcy. The various 
branches of this jurisdiction are afterwards specified, resulting, however, in 
the two gênerai classes before mentioned." 

If the two distinct classes of jurisdiction thus mentioned by Mr. 
Justice Bradley are kept in view, it will aid materially in the inter- 
prétation of the présent act, for precisely the same classes of juris- 
diction in terms are enumerated in the présent act. Indeed, the act 
of 1898 goes further than either the act of 1841 or 1867 in describ- 
ing the second class, and speciflcally provides that the district courts 
shall be invested with such jurisdiction "at law and in equity as 
will enable them to exercise original jurisdiction in bankruptcy pro- 
ceedings." Just why jurisdiction "at law and in equity" should hâve 
been bestowed if only the purpose was to create the mère adminis- 
trative tribunal claimed, cannot well be conceived. The act in this 
regard is more comprehensive than the previous acts; those of 1841 
and 1867 not containing the words "at law and in equity" in terms. 
The grant of jurisdiction to the district court under the act of 1898 
is found in section 2 of the act, and is in thèse words : "Are hereby 
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made conrtB' of bankruptcyjqamid are hereby invested within their re- 
spective itéFritoriallimits as nçi^s^ established orae tbey may be hère- 
aWéipiiëbaiiged/'with èuchi oiurisdiction at law; and in equity as will 
etiable them to exercise origittal jurisdiction inj bankruptcy proceed- 
ings, in Tacatidn, in chambers, and during their respective terms, as 
they are nbwi br màybèi hfereafter heldf and tben foUows the ju- 
risdictionatdaw aad in eqtritjf mentioned and deflned speciflcally in 
the subsectlbn'^y to wit: Toî(1) "adjudge persons bankrupt who bave 
had their principal îïiajdeof business," etc.; (2): ;^allow and disallow 
claims," etc. ;: (8) "appoint! receivere ôrmarshais, upon the applica- 
tion of parties in intepçst/îin case the court shall flnd it absolutely 
necessary îfor ithe preserTi^ation of estâtes, to take charge of the prop- 
erty of bankrupts af te» the filing of; the pétition j and until it is dis- 
missed o# the trustées (Jùalifled"; (5) "authorize the business of 
bankrti'pts to fee «ondaiCted for limitfed perioids by ïeceivers," etc.; 
(6) '•bririf! in and substitute ladditional person^ or parties in pro- 
ceediûgs'ln ibànkruptcyfwhen necessajjy for the complète détermina- 
tion of'the matter in comtroTeï*sy" ; (;7}i'<eause estate of bankrupts to 
be coHéctëdj reducedito money'andjdistributed, and détermine oon- 
troveraies in relation théreto, except asherein otherwise provided"; 
(15) ^toakë Ruch orders,! issue snçh procès», ; and enter such judg- 
ments, iff addition to ihosèi speciieftlly prorvided for, as may be nec- 
essarysfoîr'thé enf orcememt lOf thê proyisions of this act." Then, con- 
tinuinglthé spécifie enumetfations (19 in ail), those specially quoted 
abbve relâtirig particularly to the jorisdiction as a court of law and 
equityi andithéothers lo thë jurisdiction, as a court of bankruptcy, 
over banfewptcy proc!^e,(5ling, Goncjudçs; "Npthing in this section 
shall be-construed to depriye a couft ot bankirnptcy of any power iit 
would pioissésswepe certain spécifie powers not herein enumerated." 
This'pltoVig(>;anïï çobcltifeibèl bf the Sectiôn shows plainly that it was 
not the pucÎM^éoif (3onèEé^\/pL eia^t^ tiie 19 spécifie grounde 

of jurasdietion, to limit. or také away the jurisdiction conferred by 
the geUerai grant of power. The language, "such jurisdiction at law 
and iii ëbijity' à's wîir Oi^^^^ Original jurisdiction in 

bankraptcy prOicieedingk; iïï'vacâttOfl:, ^. chàto and during their 

respective terms as they are now or may be hereafter held," would 
clèarlj' éonleir upon the Tînit:éd States district courts jurisdiction to 
hear aodfdetôl^mine caseisiof'tlie character now iunder considération. 
TO ' ciothe the : court- wilfti pbwer to entertain a bankruptcy pétition, 
and ^îsciia^ge? and reiie^e the bankrupt f rom the payment of his 
debts, fandi riéitr éonf eifi fljbota* it the powér to make the person thus re- 
cel ving i an '• àéquittancfe atid releaSé, and those f raudulently coUud- 
ing wtith Min/ibringinand givé uplo the creditors interested the 
baukrupt'B' pwK^rty Whiëh iof right belongs to them, would be a 
stranèé:anbmalyp and itmitess there is; something in the jurisprudence 
of theîiarw'Ofiibarikruptey) and the jurisdiction «bnferréd upon Courts 
of bankrnptciiri so pecnliarly engaged* in the adnlinistration of insol^ 
vent tetate^ land the* détection; andiiprevèntionof frauda and singu- 
larlyCombinÎBigi'inthleii? légal natufceiandiôperatiOn the éléments and 
pOw'eiJ» of (courts ofadmiiraltyandiiconttsof equity, it ought not to 
be accepted and adoptedi; ïo isâythat the United States i district 
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court, sitting as a court of bankruptcy, with ail the analogous pow- 
ers and jurisdiction of a court of equity, and with jurisdiction at law 
and equity specially conferred upon it as ancillary and supplemen- 
tary to its inhérent power, in an inyoluntary bankruptcy proceeding 
can only afford the creditors the relief of making certain that the 
debtor is a bankrupt, and bas committed acts of bankruptcy, and 
that, where he has fraudulently transferred hi» estate, although it 
be the act of bankruptcy set up, as in this case, that as against the 
alleged fraudulent transférée no relief can be afforded, but the 
creditors must inaugurate in the state courts wherever such trans- 
férée happens to réside litigation to secure any substantial relief, 
would be to impose upon them a burden that would be unreasonable 
in the extrême, and in many cases one that would be entirely inef- 
fective; and, besides, it would bring about a resuit manifestly not 
contemplated by those enacting the law, the predominating feature 
of ail bankruptcy législation being simplicity and expédition in the 
collection and administration of bankrupts' estâtes. Bankrupts 
wishing to defraud their creditors, and those colluding with them, 
would be a bungling set of conspirators who could not élude and 
évade a law so handicapped by the machinery necessary to put it 
in motion, and the resuit would be that the estate, pending the 
many stages of litigation through which creditors would hâve to 
pass, and, indeed, in anticipation of the necessity of the various re- 
quirements, would be readily placed beyond their reach. The claim 
of limitation upon the district court's jurisdiction is based upon the 
concluding words "excêpt as herein otherwise provided" in subdivi- 
sion 7, § 2. The subdivision reads: i 

"(7) Cause estâtes of bankrupts to be collected, redueed to money aiid» dis- 
tributed, and détermine controversies la relation thereto, except as lierein 
otherwise provided." 

Those making this contention apparently overlook the concluding 
paragraph of section 2 of the act, which provides that the particular 
spécifications nanied shall not be construed to deprive the court of 
bankruptcy of any jurisdiction conferred by the gênerai grant of 
power. The bankrupt act of 1841 was less comprehensive as to the 
district court's jurisdiction than is the présent act, for no spécifie 
power to collect debts was given, nor were the courts granted in 
terms common law and equity jurisdiction. Section 6 of the act ia 
as follows: 

"Tlie district court in eVery district shall hâve jurisdiction in ail matters and 
proceedings in banlsi-uptcy arising under this act. And the juriçdietion he^rçby 
conferred on the district court -shall extend to ail acts, matters and things to 
be done under and in virtué pf the banliruptcy, untU the final distribution and 
settlement of the estate of the bankrupt ànd the closlng of the proceedings in 
bankruptcy." 

The act, howevef , Was held to confer jurisdiction upon the court, 
the same beîng declared to be incidental to the powërs given. 
Mitchell V. Manufàcturittg Co., Fed. Cas. No. 9,662; Ex parte Christy, 
3 Hove. 312, 11 L. Ed. 6(>3. Undei' tlie bankrupt act of 1867, the pro- 
vision as to the court's "jurisdiction was as follows: 

"The several district cotirts of thé United States arehereby constltûted courts 
tit bankruptey, ftad. they jSUaU bave' original iurisdietioii In their respective 
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dlstPictigrin ail matters andipraceedlngs la, bankruptcy. And, the jurlsdlction 
hereby Qonferred sliall extpnd * * * ïo the collection of ail tlie assets of 
thé /bankrtipt." ' 

"■ ■ ' " '■''■■ ^ •.,:■: ;i: ■■.■. . ■ . , ■ , . ,■!■ • ' , , ' 

-iiCnder this clause thje courts held t^iatthe jurisdiction at law and 
in'*equity was granted, ibeing necessarily implied from the powers 
éxpressly giyen. Lathrop v. Drakg, 91 U. S. 516, 23 L. Ed. 414; 
Goddall vi. Tuttle, Ffcd. Cas. No. 5,5335 Sherman y. Bingham, Id. 
12,762. Those disputing the district courts' jurisdiction insist that 
the qualifyihg words, "except as herein otherwise provided," of sub- 
division 7, §;2, refer to section 23, subds. "a" and "b," and that the 
effeet of the qualification is to take from the fédéral district court 
jurfisdictioa in ail cases of the character now under considération, 
or where the rights of third persons in, possession of and adverse 
elairaants to the bankrupt or his trustée are concerned. We need 
not specially consider subdivision "a," § 23, as it does not immedi- 
ately concern the question presented in this case. In passing, it 
may be said that abundant scope can, be given that section without 
in the slightest infringing on the gênerai chart of jurisdiction laid 
ont for the United State» district court, and in entire harmony vs'ith 
that court's jurisdiction. First. One of the purposes of said subdivi- 
sion was to make clear that the full and sweeping jurisdiction given 
the district court in bonkruptcy matters should not operate to take 
away from the circuit court its proper jurisdiction in cases arising 
out of bankruptcy proceedings, where the amount and citizenship 
of the parties entitled them to go into a fédéral circuit court. 
Second. Anotbèr, to prescribe that the trustée of a bankrupt's estate 
should not, merely because of his being an ofQcer of a fédéral court, 
hâve the right to go into the circuit court, regardless of the amount 
involved, or of the citizenship of the parties. Subdivision 23b is as 
f ollows : . 

"(b) Sults by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being administered by such trustée, might 
havè brought, or prosecuted them If proceedings In bankruptcy had not been 
Instituted; unless by consent of the proposed défendant." 

The construction placed upon this clause has not been harmoni- 
ous; indéedj quite a contrariety of views has been judicially ex- 
pressed as to its true intent and meaning. Some insist that it re- 
fers not to the jurisdiction of the court ^t ail, but to the venue of 
suits, and requires suits to be instituted in the district and subdivi- 
sion iïi whîch they could hâve been brought if prosecuted by the 
bankrupt; others, that it is meant as a limitation on the jurisdiction 
of the circuit, and not the district, court; others, that it confines ju- 
risdiction to the state court, except with the consent of the défend- 
ant; and others, who earnestly insist that it places ail jurisdictions 
in the state courts. Which of either pf thèse conflicting construc- 
tions may be correct, we need not stop to détermine, as, in our view, 
the clause in question clearly does not, assuming the exception in 
subdivision 7, § 2, specially to refer tp it, take away from the United 
States district court jurisdiction to entertain suits of the character 
under considpration, or causes aflfecting the bankrupt's estate, mere- 
ly because the rights of third persons, or parties claiming or having 
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an interest adverse to the bankrupt or his trustée, may be involved. 
Those making the claim are forced to deny the jurisdiction of the 
United States district court altogether. Their theory is inconsistent 
with concurrent jurisdiction in the two courts, and, if they are right, 
the resuit inevitably follows that the state court has exclusive juris- 
diction of this class of suits ; and as to suits by the bankrupt's trus- 
tée, it even dénies him the right of admission to the United States 
(■ircuit as well as the district court, although by subdivision "e," § 
70, he is specially authorized to avoid any transfer of the bankrupt's 
estate that a créditer of the bankrupt might hâve avoided, or to re- 
cover any property, or its value, so transferred, from the person to 
whom it was transferred, and such créditer could hâve proceeded in 
the United States circuit court in a proper case for its jurisdiction. 
The exception contained in subdivision 7, § 2, was manifestly not 
intended to hâve the effect claimed for it, and it cannot be given 
that interprétation without violating well-understood canons of con- 
struction. That exceptions should be strictly construed is elemen- 
tary, and if an interprétation of an act will give effect to its several 
provisions, as against one that will only partially accomplish this 
purpose, can be arrived at, it should always be adopted. An excep- 
tion should not be so construed as to wholly destrov the grant of 
which it forms a part. U. S. v. Dickson, 15 Pet. 141,"^ 165. 10 L. Ed. 
689; Dollar Sav. Bank v. U. S., 19 Wall. 227, 22 L. Ed. 80; Rvan v. 
Carter, 93 U. S. 78, 23 L. Ed. 807. 

The view presented that section 23b has référence to the venue, 
rather than to the jurisdiction, of the court, has considérable force 
in it, as it should not be presumed that congress meant to legislate 
upon the theory that the consent of a défendant could give jurisdic- 
tion to a court, and consent is entirely consistent with the idea of 
venue. It is allowable for a défendant to appear and submit to the 
jurisdiction of a court otherwise possessed of jurisdiction, and in 
which he could not be^sued without his voluntary appearance, but 
his consent would avail nothing if the court was not clothed with 
jurisdiction of suits of the character involved; and full scope can 
be given to the section by its application to cases of the class that 
the bankrupt himself might hâve brought, — i. e. to the collection of 
debts due the bankrupt. To require such suits to be brought at 
the debtor's home in the state court is, perhaps, what congress in- 
tended, unless, with the consent of the défendant, the suit should 
be instituted in the United States district court, a tribunal also hav- 
ing jurisdiction of the parties and over the subject-matter. To al- 
low this section to qualify the whole bankrupt act, and at the same 
time make it applicable as well to suits that the trustée brings, as 
the représentative of the creditors, as to those of the character that 
the bankrupt himself could not hâve brought, would be to clearly 
violate the plain letter and manifest si)irit of the act. Another view 
shows conclusively that it was not intended to take away from the 
bankrupt court jurisdiction of the class of cases now under con- 
sidération, namely, which involve dealings with the bankrupt's es- 
tate in contravention of the rights of his creditors, the bankrupt 
could not hâve brought such suits. This is a suit by the trustée in 
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bankrnpitejî to set aside anaïaanul an alleged fraudaient bjH of gale 
aad !ta*aiîâferi of property maâe by tbe bankrupt on tbe eve of bis 
going into bankruptcy» atd to hkje the property of tbe bankrupt 
SBferendered to the trustée. «leared of such cloud on bis title. Tbe 
trustée is vested, as of tbe date of adjudication, by opération of law, 
with the title of the bankrupt, among otber things, "to ail property 
transferred by Mm in fraodfûf bis creditors, as well as to ail prop- 
erty wbich, prior to the filinigiof the pétition, he could, by any means, 
hâve transferred, or which migbt bave been levied upon and sold by 
judicial proeess against him," Bankr, Act, § 70. Tbe word "trans- 
fer" includes the sale and every otber différent mode of disposition 
of or parting with property^ absolutely or conditionally ; as by pay- 
ment, pledge, mortgage, gift, or «e<;lirity. Id. §1, cl. 25. The title 
to the property alleged to bave been fraudulently conveyed, by the 
express terme of the act, as of the date of adjudication, vests in the 
bankrupt's trustée upon the assumption of the transfer being void, 
and tbe bankrupt court bas, as authorized by the act, appointed a 
receiver to seize and take charge of the property involved, and now, 
in fact, holds the sarae. Can it be seriously claimed that in such a 
case, with an ofifioer of the court before it, with property thus vested 
in him, and tbe same seized by the court and brought in for the 
benefit of creditors, the court is powerless to afford relief either to 
its own offlcei*, or to the creditOfs of the bankrupt, because the rights 
of an alleged fraudulent transférée are involved, and that on that 
account the hands of the baiïkrnpt court shouldbe stayed until the 
question of the transferee's rights can be determined in a state 
court? This eannot be the law. • The property is in custodia legis, 
and ail persons having interest in it or clâiming title to it bave 
necessarily to corne into the coiikrt having it in charge. Any othèr 
course wonld be unheard of. It would be to except the United 
States district court from the otherwise uni versai and fundamental 
rules, principles, and practice of courts of justice in respect to prop- 
erty lawfully under their charge. 

Another view of the act ^ould seem to be eqùally conclusive of 
the question under considération. The whole act should be taken 
into aceount, and not a single or isolated section. "It is an estab- 
lished rule in the exposition of statutes, that the intention of the 
lawgiver is to be deduced from a view of the whole and every part of 
a statuté, taken and compared together. » • • And the reason 
and intention of the lawgiver will control the strict letter of the law 
when the latter would lead to a palpable injustice, contradiction, 
and absurdity." 1 Kent, marg. p. 4:&2. "The object of the rule 
is to ascertain and carry intO elfect the intention, and it is to be in- 
ferred that a code of statutes relating to one subject was governed 
by one spirit and policy, aûd was intended to be consistent and 
harmonious in its several parts and provisions. Upon the same 
principle, whenever a power is given by a statute, everything nec- 
essary to the making of it effectuai or requisite to attain the end is 
implied." Id. 464. When tbe fact is taken into account that "ihe 
question presented is whether congress meant, in dealing with a sub- 
ject confided by the constitution to the fédéral government, and 
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aflfecting the people of the entire country, and especially cliarged to 
be uniform in character, to leave the important features of jurisdic- 
tion, under the enactment, to the exclusive control of the courts oi 
44 différent states, or to the fédéral courts, where one gênerai and 
harmonious rule of interprétation could be adopted and foUowed, 
there ought to be but little difficulty in reaching a correct conclu- 
sion. The state courts, as to many matters in which exclusive juris- 
diction is not conferred on the fédéral courts, hâve a concurrent 
jurisdiction with the courts of bankruptcy, but such jurisdiction is 
not conferred by act of congress. It exists in those courts by reason of 
their gênerai jurisdiction, and independent of any enactment by con- 
gress. Indeed, congress is without the power to give jurisdiction to 
the State courts to adiuinister the bankrupt law, so far as the collec- 
tion of the estâtes of bankrupts is concerned; and while such state 
courts, in enforcing the rights and duties under the fédéral law, ex- 
ercise the concurrent jurisdiction with fédéral courts, it is entirely a 
discretionary jurisdiction on their part, and one they may whoUy re- 
nounce or conditionallv exercise whenever they wish to do so. Sher- 
man v. Bingham, Fed."^ Cas. No. 12,762; Goodall v. Tuttle, Id. 5,533; 
Martin v. Hunters Lessee, 1 Wheat. 304, 330, 4 L. Ed. 97; Robertson 
V. Baldwin, 163 U. S. 275, 17 Sup. Ct. 326, 41 L. Ed. 715. Every 
considération accentuâtes the desirability, if not the necessity, of 
the fédéral courts having at least a concurrent jurisdiction in the 
administration of a national bankruptcy act. It cannot be presumed 
that congress was not fully alive to the importance of this question, 
particularly as it was one upon which so much stress was laid under 
the former acts. In discnssing this question in Ex parte Christy, 3 
IIow. 292, 320, 321, 11 L. Ed. 616, Mr. Justice Story said: 

"If we are told that resort may be had to the state courts for redress, one 
auswer is that In some of the states no adéquate .iurisdiction exists in the 
state courts. * * • But a strouger and more eonolusive answer is that con- 
gress did not intend to trust the worlcing of the banltrupt System solely to the 
state courts of twenty-six states, which were independent of any control by 
tlie fjeneral government. and were under no obligations to carry the System into 
effect. The judicial power of the United States is, by the constitution, compé- 
tent for ail such purposes; and congress, by the act, intended to secure the 
complète administration of the whole System in its own courts, as it constitu- 
tionally might do. * * * The truth is that in no way could the bankrupt 
System be put into opération without interminable doubts, controversies, em- 
baiTassments, and difliculties, or in such a mauner as to achieve the true end 
aiîd design thereof." 

Aud in Lathrop v. Drake, 91 U. S. 516, 518, 23 L. Ed. 415, Mr. Jus- 
tice Eradley said: 

''ïbe state courts may undoubtedly be resorted to in cases of ordinary suits 
for the possession of property or the collection of debts, and it is not to be 
presomed that embarrassments would be encountered in thèse courts in tlie 
way of a fair and prompt administration of justice. But a uniform System 
of bankruptcy, national ia its character, ought to be capable of exécution in 
the national tribunals, without dependence upon those of the states, in which 
it is possible that embarrassments might arise." 

The précise question hère presented under the act of 1898, as 
far as we hâve been able to ascertain, has never been passed upon by 
the circuit court of appeals of any of the circuits, though on kindred 
questions, and in some instances ones almost conclusive of the près- 
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ent eontroverày, severàl of thèse courts liave pafesed, namely: In, 
the Second circuit, in Ee Gutwillig, 34 G. C. A: 377, 92 Fed. 337; 
in the Eighth circuit,™ Davis v, Bohle, 34 C. 0. A. 372, 92 Fed. 325; 
in thé Sixth circuit, in Carriage Co. v. Stengel, 37 C. C. A. 210, 95 
Fed. 637; in the Ninth circuit, in Re Francis- Valentine Co., 36 C. 0. A. 
499, 94 Fed. 793; in the Fifth circuit, in Ee Abraham, 35 0. (1 A. 592, 
93 Fed. 767; and in this circuit, in Bear & Co. v, Chase, 99 Fed. 920. 
The décisions in ail of the circuits, with the exception of the Fifth, 
hâve been favorable to the views herein expressed, while those of 
that court tend rather tO support the contrary view. The décisions 
of the district courts hâve likewise been favorable to the views here- 
in expressed. Only the «ases in those courts bearing particularly on 
the point in issue bere, and in conformity herewith, will be given. 
In re Sievers (D. C.) 91 Fed. 366; Carter v. Hobbs (D. 0.) 92 Fed. 
39; In, re Smith, Id. 135; Bobinson v. White (D. C.) 97 Fed. 33; In re 
Newberry, Id. 24; Murray v. Beal, Id. 567; In re Woodbury (D. C.) 98 
Fed. 833; In re Hammond, Id. 845; Pepperdine v. Headley, Id. 8()3. 
The following text wrltet-s, in their several treatises upon the prés- 
ent act, will be found to support the jurisdiction of the district court 
herein laid down: Loveland, Bankr; pp. 67-73, 409; Black, Bankr. 
pp. 128, 124; Lowell, Bankr. pp. 411, 412; Coll. Bankr. pp. 14-19; 
Smith, Eq. Eem. of Cred. §§ 407, 418. 

The petitioners earnestly insist that, if the United States district 
court has jurisdiction to entertain a suit of the character under con- 
sidération, the action should be by appropriate proceedings at law, 
and not by bill in equîty. That courts of equity are clothed with 
full , powèr and authority to entertain suits involving questions of 
fraud in the conveyance and transfer of property, and the annulling 
and cancellation of such transfers, is too well and flrmly established 
in the jurisprudence of the country to admit of serions question at 
this late day. "It is not enough that there is a remedy at law; it 
must be plainly adéquate, or, in other words, as practical and effi- 
cient to the ends of justice, and its prompt administration, as the 
remedy in eqiiity." Boyce v. Grundy, 3 Pet. 213, 7 L. Ed. 655. In 
Cléments v. Moore, 6 Wall. 299, 18 t. Ed. 786, the same being a cred- 
itors' bill in the district court to set aside a fraudulent transfer of a 
stock of goods, the court said that equity is the appropriate remedy, 
being more flexible and tolérant, and capable of administering jus- 
tice to fit the particular case, than could be done under the rules of 
law. "It is Objected that a court of equity has no jurisdiction of the 
case, because the law aflords a complète remedy in damages. This 
objection is groundless. Equity has always had jurisdiction of 
fraud, misrepresentation, and concealment; and it does not dépend 
on discovery." Jones v. BoUes, 9 Wall. 364, 369, 19 L. Ed. 734. 
"Jurisdiction in equity attaches unless the légal remedy, both in 
respect to the final relief and the mode of obtaining it, is as efficient 
as the remedy which equity would coûter under the same circum- 
stances." Mr. Chief Justice Fuller, in Kilbourn v. Sunderland, 130 
U. S. 505, 515, 9 Sup. Ct. 594, 32 L. Ed. 1005. 

For the reasons given, the décision of the lower court is affirmed, 
at the costs of the petitioners. 
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In re MULLEN. 

(District Court, D. Massachusetts. April 26, 1900.) 

No. 1,889. 

1, Bankruptcy— Fraudulent Conveyances— Avoidance by Trustée. 

Bankr. Act 1898, § 70e, providing that "the trustée may avoid auy trans- 
fer by the bankrupt of liis property whicb any creditor of sucb bankrupt 
might bave avoided," gives to a trustée in bankruptcy, witb respect to the 
setting aside of fraudulent conveyances by the bankrupt, only the same 
rigbts which are conferred upon the bankrupt's creditors, or auy of theni, 
by the common law or the statutory law of the partlcular state. 

3. Same — Rights of Attaohikcx Creditor dp Grantke. 

Where the law of the state does not permit creditors of a grantor to set 
aside a fraudulent conveyance made by him, as against an attachment 
levied by a creditor of the grantee without notice, a trustée In bankruptcy 
cannot recover property from one who bas attached the same in a suit 
against the holder of the record title, on the ground that such holder re- 
ceived the property by a conveyance from the bankrupt which was fraudu- 
lent as to his creditors; the conveyance having been made more than four 
months before the institution of the proceedings in bankruptcy, and the 
attaching creditor having no actual notice of the fraudulent nature of the 
transfer or of the bankruptcy proceedings. 

3. Same — Notice. 

Where a debtor lias conveyed away his property in fraud of his cred- 
itors, the institution of proceedings in banliruptcy against him does not 
give constructive notice to creditors of the grantee of the riglit of the 
trustée in bankruptcy to avoid the conveyance and recover the property; 
and the proceedings in bankruptcy are not, for that purpose, équivalent to 
a creditors' suit to set aside the conveyance. 

4 Same— Title of Grantee. 

Although Bankr. Act 1808, § 70a, provides that a tïustee in bankruptcy 
"shall be vested by opération of law with the title of the bankrupt, as of 
the date he was adjudged a bankrupt, to ail * * * property trans- 
ferred by him in fraud of bis creditors," this does not render the title 
of the fraudulent grantee absolutely void, but only voidable, and does not 
prevent a creditor of the grantee, without notice, from aequiring rights 
In the property superior to those of the trustée. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Alfred S. Hayes, for trustée in bankruptcy. 
Putnam & Putnam, for attaching creditor. 

LOWELL, District Judge. The trustee's amended pétition, flled 
February 23, 1900, allèges that in 1892 the bankrupt, by a mesne con- 
veyance, transferred real estate to his wife; the conveyance being 
duly recorded. No conveyance of this real estate was thereafter made 
by Mrs. Mullen, who died in 1898. On November 1, 1899, Mullen 
was adjudicated a bankrupt on his voluntary pétition. By writ dated 
November 3, 1899, the respondent in this case, the Continental Na- 
tional Bank, attached the real estate belonging to Mrs. Mullen in a 
suit against lier administrator, upon which suit the bank subsequently 
recovered judgment. An exécution was issued thereon January 2(5, 
1900, by virtue whereof the respondent levied upon the real estate 
above mentioned. The pétition further allèges that the real estate in 
question is the property of the bankrupt, that his wife held the title 



■414 101 FEDERAL REPORTER. 

thereto solely as trustée for tis beneflt. and that the record title to 
the real estate had been put in her name by the bankrupt for the pur- 
poee of hindering, delaying, and defrauding his ereditors. The pétition 
asks that the respondent be ordered to reconvey the real estate to the 
trustée in bankruptcy. To this pétition the respondent has filod a 
paper in the form of a, demurrer, which démarrer was overruled by 
the référée, of whose décision the respondent has duly sought a review. 
No question of the gênerai jurisdiction of the court was raised, either 
before the référée or before me. 

Before discussing the questions of law involved in this case, it is 
proper to say that no opinion is to be taken as expressed upon the 
applicability of a demurrer to a summary pétition in bankruptcy like 
this. I doubt if the fonns of pleadihg at common law and in equity 
are applicable to such summary proceedings. It may well be that the 
objections raised by the demurrer should hâve been presented, as they 
certainly might hâve been, in an answer to the merits. I am also in- 
clined to thiûk that it i^ould hâve been more regular had the review 
sought by the respondent in this case been made to await a décision of 
the référée upon the facts involved. It is not usually convenient for 
this court, by way of review, to deal twice with the same pétition, — 
once upon the law, and again upon the fact». As, however, ail parties 
are desirous that the questions of law should now be settled, and as it 
lies in my discrétion to pàss upon them at this time, I shall not send 
the case back to the référée for f urther hearing. 

The trustée does not now contend that he is entitled to a conveyance 
on the ground that Mrs. Mullen held the property in dispute as her hus- 
band's trustée, biit solely upon the ground that it was conveyed in 
fraud of his ereditors. Tbe clauses of the bankrupt act concerning 
transfers in fraud of ereditors are: 

Section 67e: 

"That ail çonveyances, transfers, . asslgnments, or incumbrances of his prop- 
erty, or any part thereof, made or glven by a person adjudged a bankrupt under 
the provisions of this act, subséquent to the passage of this act and within 
four months prier to the filing of the pétition, with the intent and purpose on 
his part to hlnder, delay, or defraud his ereditors, or any of them, shall be null 
and vold as against the ereditors of such debtor, except as to purchasers in 
good faith and for a présent fair considération; and ail property of the debtor 
conveyed, transferred, assigna, or eneumbered as aforesaid shall, If he be 
adjudged a banlcrupt, and the same is not exempt from exécution and liability 
for debts by the law of his doioicile, be ànd remain a part of the assets and 
estate of the bankrupt and ^hall pass to hlssaid trustée, whose duty it shall 
be to recover and reclaiin the same by légal proceedings or otherwise for the 
benéflt of the ereditors. And ail çonveyances, transfers, or incumbrances of 
his property made by a debtor at any time within four months prier to the 
filing of the peti-tion against ,him, and while insolvent, which are held null 
and void as against the ereditors of such debtor by the laws of the state, terri- 
tory, or district in which silch property is situate, shall be deemed null and 
void under this act against the ereditors of such debtor if he be adjudged a 
bankrupt; and such property shall pass to the assignée and be by him reclaimed 
and recovered for the beneflt of the ereditors of the bankrupt." 

Section 70a, subds. 4, 5, which read substantially as follows; 

"Xhe trustée of the estate of a bankrupt • * ♦ shall * * * be 
vested by opération of law with the title of the bankrupt as of the date he was 
adjudged a bankrupt ♦ • * to' ail • * • (4) property transferred by 
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Um In fraud of hls creditors; (5) property whleh, prior to the flling of the péti- 
tion he oould by any means hâve transferred or which might hâve been levied 
upon and sold under judicial process against him. • • ♦" 

Section 70e: 

"The trustée may avoid any transfer by the bankrupt of his property which 
any créditer of such banlinipt might hâve avoided, from the person to whom it 
was transferred, uniess he •was a bona fide holder for value prior to the date 
of adjudication. Such property may be recovered or its value collected from 
whoever may hâve received it, except a bona fide holder for value." 

I ând myself unable to interpret and arrange ail thèse provisions so 
that they shall be altogetlier free from contradiction, répétition, and re- 
dundancj. Manifestly, they deal (perhaps not exclusively) with trans- 
fers made by the bankrupt in fraud of his creditors, and the classes in 
which they arrange thèse transfers are not mutually exclusive. 
Clause "e" of section 67 was inserted in the bankrupt act at a very late 
state of its considération. It is not found in the house bill, so called, 
as printed in S. 1035, 55th Cong., 2d Sess. In that draft section 
G7 ends with clause "d." The origin of the interpolated clause I hâve 
not been able to discover. Section f)7f, which was interpolated at the 
same time, is said to hâve been added in order to strengthen the bill. 
Bee In re Richards, 96 Fed. 935., 939, 37 C. C. A, 634. A part of the 
phraseology of section 7 of the so-called senate bill printed in S. 1035 
suggests a part of the phraseology of the second sentence in the 
existing clause "e," but the différences are as considérable as the re- 
semblances. The interpolation of the latter part of clause "e" was so 
hastily made from a draft of some other bankrupt bill that the word 
"assignée" was left therein, and was not changed to "trustée," accord- 
ing to the nomenclature of the existing act. There is nothing to be 
found in the senate bill resembling the flrst half of clause "e," which 
seems to hâve had a separate origin. Most of the property dealt with 
in one part of the clause is again dealt with somewhat inconsistently 
in the other p&vt, and the whole clause, thus introduced without cor- 
responding amendments to other parts of the bill, contains contradic- 
tions and superfluities. As the conveyance in question is not within 
the terme of any part of section 67e, not having been made within 
four months prior to the iiling of the pétition, that clause need not be 
further considered hère, and it is mentioned only to show that it has 
not been overlooked, and that little argument by way of analogy can 
be drawn from its provisions. Section 70a, subd. 4, invests the 
trustée with the title to property transferred by the bankrupt in fraud 
of his creditors. By section 67e the trustée had been already vested 
with the title to some property so transferred. But section 70a, subd. 
4, in its présent form was part of the bill before section 67e was in- 
terpolated, and was not modifled to suit the interpolation. The iu- 
consistency of the clauses, one of which invests the trustée with prop- 
erty transferred in fraud of creditors within four months of bank- 
ruptcy, and the other with property so transferred without limit of 
time, is thus explained. Probably section 70a was not so much in- 
tended to avoid certain classes of transfers, as to déclare the right of 
the trustée to avoid transfers voidable by other persons. A similar 
observation is applicable to section 70a, subd. 5. See Pratt v. Curtis, 
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2;Lôw.''87, Fe<i; Cas. No! :Ï1,37S, THe history of'^ëtîoQ 70e is ai M- 

In its original form the Torrey bill read: 

"The trustée may avoid any transfer, by the bankrupt, of hls property -which 
any créditer pf suph bankrupt might hâve avolded, and may recover the prop- 
erty so transferred, or its value, from the person to VFhom it was transferred, 
or his assignee>..unless he Is a bona tide holder for value." 

Subsequently the clause was altered to read as follows: 

"The trustée may avoid any transfer by the bankrupt of hls property whlch 
any créditer of sûoh banknljit might hâve avolded, and may recover the prop- 
erty so tranSferred,! or its li'alue, from the person t6 vifhom It was transferred, 
unless he wasr^bona flde bolder for value prtor to the date of the llllng o'. the 
pétition. iSùdi property may be recovered, (>r its value eoUected from whc-ever 
may hâve received it except a bona Me holder for value." H. R. 9348, 52d 
Cong., Ist Sesi' i-''^ 

This altération left the clause as it ûow stands, except that the 
words "fllin^ ojE tbe pétition" hâve bôen changea to "adjudication." 

It is contçnijed by the respondent that the application of the flrst 
sentence is ïiinited to the immédiate transférée of the bankrupt, 
while the second sentence is intendêd to dealwith the case of an 
assignée from such origiiial transférée. If the flrst sentence is lim- 
ited to the immedia,te transférée, the construction above stated is 
the correct bne; and by the removal from the flrst sentence of the 
phrase "or h iS assignée," and by the plain référence in the second 
sentence to the assignée of the original transférée, I am brought to 
think that the respondent's contention above stated is correct, and 
that the casé of the assignée of the original transférée is dealt with 
exclusively in the second sentence. It is hard to imagine, indeed, 
how an original transférée in f raud of creditors can be a bona flde 
holder for value, as is îm]ilied by the Construction thus given to the 
flrst sentence of the claiise; but, in gênerai, I am inclined to think 
that section TOe was intendêd to provide simply that the trustée in 
bankruptcy should hâve the same tight to avoià conveyances as was 
possessed'by creditors, and this' with especial référence to the statute 
of 13 Eliz., and similàr fetatutes of thé several states. Section TOe 
was not intendêd to deflne what cqriteyances creditors of the bank- 
rupt might avoid, or to distinguish, jn the respect of such convey- 
ances, between the rigHts of the- creditors taken together and the 
rights of a trustée in bankruptcy^ but only to give to the trustée 
such rights as the creditors, or' âny of them, possessed. In Low. 
Bànkr. p. 513, it is said to'add nothing to the common law. The 
statute of 13 Eliz. makes void, as against creditors, conveyances in 
fraiid of creditors, but providëS' thàt the opération of the statute 
shallnot extend to any estate cônveyfed ùpon good considération and 
bona flde. In insertihg a like exception in section TOe, I think cori- 
gress meant substantially to re-eïiact the exception placed in the 
statute of Élizabeth, and not togive to bona flde purchasers for 
^alue greater or less rights thah thôëè which that statute gives 
them. The référence to boiia flde purchasers in section TOe should 
thferefore receive the ' samë çotistruction that a like référence has 
received in the statute Of'tà Eliz. and its American substitutes. 
îsow, it has been generally'held in the United States that, where 
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property conveyed in fraud of creditors is flrst attached by cred- 
itors of the transférée who hâve no knowledge of the fraud, their 
attachment will prevail as against the rights of defrauded creditors 
of the transf error. Parker v. Freeman, 2 Tenn. Ch. 612 ; Applegate 
V. Applegate (lowa) 78 N. W. 34, 38; Shalleross v. Beats, 43 N. J. 
Law, 177. That this is so in Massachusetts is clear. Gibbs v. 
Chase, 10 Mass. 125. The right of the bankrupt's creditors to set 
aside the convejance hère iu question was given by the law of 
Massachusetts, of which law the statute of 13 Eliz. is a part. See 
Eump, Fraud. Conv. § 12. The right originally given by the stat- 
ute of 13 Eliz. has been in some respects modified by the statutes of 
Massachusetts, and the whole law upon the subject has been inter- 
preted by the décisions of Massachusetts courts. By the interpréta- 
tion put by those courts upon the law which gives the right, I am 
bound. Schreyer v. Scott, 134 U. S. 405, 10 Sup. Ct. 579, 33 L. Ed. 
055, and cases there cited. If the rights of the trustée under sec- 
tion 70a, subds. 4, 5, and section 70e, are substantially those pos- 
sessed by the creditors of the bankrupt under the law of Massa- 
chusetts, the trustée in this case cannot defeat the respondent's at- 
tachment unless the respondent shall be held, before the attachment, 
to bave been affected with notice of the bankruptcy proceedings. I 
do not think that he was so affected. It has been said, indeed, that 
bankruptcy proceedings affect with notice the whole world (Bank v. 
Sherman, 101 U. S. 403, 406, 25 L. Ed. 866); and this in spite of 
section 21e. See Hall v. WMston, 5 Allen, 126. But bankruptcy 
proceedings can hardly affect any one with notice that certain prop- 
erty standing in the name of a stranger belongs to the bankrupt. 
This limitation of the effect of the notice given by bankruptcy pro- 
ceedings was generally recognized under the act of 1867 (Paddock v. 
Fish [D. C] 10 Fed. 125; Myers v. Hazzard [0. 0.] 50 Fed! 155; Mur- 
ray v. Jones, 50 Ga. 109; Jarrell v. Harrell, 1 Woods, 476, Fed. Cas. 
No. 7,222), and was apparently assumed in Harrell v. Beall, 17 Wall. 
590, 21 L. Ed. 642. It has been said in Massachusetts that the at- 
taching creditor is regarded in the light of a bona flde pnrchaser. 
Cowley V. McLaughlin, 141 Mass. 181, 182, 4 N. E. 821. But the at- 
taching creditor is not a bona fide purchaser for value, though he 
may in some respects resemble one. Certainly he is not a purchaser 
"in good faith and for a présent fair considération," within the pro- 
visions of the flrst sentence of section 67e. Hère I need not décide 
what is his relation to a bona flde purchaser for value. The décision 
in this case is put upon thèse grounds: (1) That by section 70e the 
trustée is given only the rights of the bankrupt's creditors; (2) that 
by the law of Massachusetts thèse rights do not extend to defeating 
a prior attachment made by a creditor of the fraudulent grantee, 
who had no notice of the fraud or of bankruptcy proceedings; and 
(.3) that bankruptcy proceedings do not give constructive notice of 
the trustee's rights in a case like this, and are not, for, the purpose 
of giving notice, the équivalent of a creditors' suit to avoid the con- 
veyance. I do not décide that the respondent hère is a bona flde 
purcJjaser for value, but only that the exception of such purchasers 
introduced into the bankrupt act was intended, not to vary, but to 
101 F.— 27 
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çonflrm) tjieinterpretatiotii otherwise put uponthe statute of Eliza- 
betjtj, ^Bd siiflilâr i4,naeriçafl sta,tùtes. For thesè reasons, though 
■with,,great doubt, I ikink tb'at the respondent's position in this case 
is a SQûpid one, and tliat his attachment will hold against the claim 
oï the trustée in bankruptcy. Were the transfer in fraud of cred- 
itors bpought within the provisions of section 67e, the resuit might 
well be différent. 

Thé trustée contends that the legàl title to the real estate trans- 
ferred in fraud of creditors passed to the trustée upon adjudication, 
and so theré was no title to. be attached by a creditor of the trans- 
férée, and uoiie to be taj^en by a bona flde purchaser for value. But 
I do not so understand tihe bankrupt act. It is true that section 70a, 
subd. 4, giyes the trustée the title of the bankrupt to ail property 
transfei^fed by him in fraud of creditors; but this vesting of the trus- 
tée with 'Certain rights and with a certain title was not intended, as 
it ^eems, to" mes, to make absolutely void a transfer hitherto held to 
be ouly voidable; and this conclusion is strengthened by the lan- 
guage of section 70e, wl^ich states that the trustée may avoid cer- 
tain transfers of the bankrupt as a creditor might avoid them, thus 
plainly implying that, against the trustée as against the creditor, 
the transferee's title is not void, but voidable, — voidable at law as 
well as in equity, but still only voidable. George v. Kimball, 24 
Pick. 234i Jn this case thç contest is not between the bankrupt's 
transférée and his creditors, but between the creditors of two per- 
sons, one of whom bas the record fitle to the property, as well as a 
légal title to it, though that title is voidable at law, and another per- 
son who has conveyed it so fraudulently that his creditors may 
avoid the conveyance. This is not à question of equality of distri- 
bution among ail the creditors of the bankrupt, but a controversy 
between the creditors of one person and the creditors of another, 
where no gênerai maxim that equality is equity can apply. The 
judgment of the référée is reversed, and the pétition of the trustée 
is dismissed. 



In re FIKKBLSTBIN. 

(District Court, S. D. New York. Aprll 24, 1900.) 

Bankbuptct— •Opposition to Dischakqe— Conceai^ment of Assets. 

Where creditors opposlng a bankrupt's application for discharge show 
his possession of substantlal assets a year before his failure, whlch are 
not Usted in his schedule nor tumed over to his trustée, and wliich, after 
maklng ail proper allowance for business losses and for expenses, remain 
largely unaccounted for, the burden of proof devolves upon the bankrupt 
to account for such dlsappearance of assets or give a reasonable expia- 
nation of his Inability to do so, and, In default of either, It wlll be inf erred 
that he has withheld and concealed property from his trustée, and his 
discharge wlll be refused. 

In Bankruptcy. On bankrupt's application for discharge, and op- 
position thereto by creditors. 

Adams & Adams, for bankrupt. 
Eugène G. Kremer, opposed. 
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BROWN, District Judge. The only ground of opposition ta tke 
discharge that it seems to be necessary to notice beyond those noticed 
in the referee's report, is the charge of concealment of assets. 

It appears that the banlcrupt in January, 1897, made an itemized 
statement of his affairs to Dun's Agency, showing a surplus of |53,774 
over his liabilities. He had been doing business for 18 years previous 
in Canal street. In Mareh following he opened an additional store 
in Fourteenth street, which he conducted up to December 28, 1897, 
when he made an assignaient with préférences, which was subse- 
quently set aside as fraudulent. His schedules showed an indebted- 
ness of $105,777.16 and assets coming to the receiver's hands amount- 
ing only to |33,500; thus showing a net loss during 1897 of $126,- 
051.16. The examination of the banlirupt showed no spécial causes 
for this change during the year. There were no losses by bad debts 
in the Canal street store except a couple of thousand dollars; and 
none at ail in the Fourteenth street store, where the sales were for 
cash. Deducting his estimated real estate assets, living exçenses and 
a large allowance for expenses, there would seem to remain at least 
from $50,000 to $75,000 not reasonably accounted for. Sufficient is 
shown by the creditors in this regard to place the burden of proof 
upon the bankrupt to account for such a large dieappearânce of as- 
sets within the year previous to his assignment; or some reasonable 
explanation why he cannot do so. In default of either, the necés- 
sary inference must be that the bankrupt has withheld and concéaled 
assets from his- creditors and from his trustée. In re Meyers (D. C.) 
Ô6 Fed. 408, 2 Am. Bankr. Eep. 707. Until explanation made a dis- 
charge must be withheld. 



In re TEiBO. 
(District Court, D. West Virginia. April 30, 1900.) 

BANKKtrPTCir— Prioritt dp Clatms— Costs and Expbnses. 

The costs and expenses of administration of an estate in bankruptcy 
must be paid ont of the estate before tliere is any distribution to cred- 
itors; and although tliere are specitic liens on the estate, sufficient in 
the aggregate to absorb the entire assets, their payment must be postponed 
to the payment of tiie costs and expenses. 

Samb^Wagks of Labor. 

Under Bankr. Act 1898, § 64b, par. 4, giving priori ty of payment in full 
out of bankrupts' estâtes to "wages due to workmen, clerlvs, or servants," 
earned within three months before the commencement of proceedings, and 
not exceeding .fSOO to each claimant, such claims for wages are entitled 
to be allowed and paid before the funds of the estate can be appUed to 
the discharge of liens agalnst the bankrupt's estate. 

SAMB— FbB OP AtTORNET of VOI/UNTARY Bakkhijpt. 

The amount to be allowed as a fee to the attorney of a voluntary bank- 
rupt rests largely in the discrétion of the référée in bankruptcy having 
charge of the case; and his allowance will not be disturbed by the judge, 
in the absence of évidence to show that it was unjust, excessive, or ex- 
orbitant, especially where creditors, being given 30 days In which to flle 
évidence that the amount allowed was too great, hâve failed to do so. 
Samb — Referee's Expenses. 

Exceptions to the referee's charges against the estate in bankruptcy for 
his expenses thereln will not be heard by the court, when the referee's 



é20 ' loi rSDERAL REPORTER. 

, ,, fpcopnt of «DClj e^penses has been duly kçpt snd returaed to the court, 

faeé oath, wlth vo\iciiers, ad requlred by General Order No. 26 (32 0. 
A. xxvH., 89 Fed. Xl.'), and àJprbVed by the court, and especially 
when distribution of the estate has already been made before such excep- 
tions t^I^ presented. ! i 

B. BAm]|— HiHil 0» Refbbbb's Clerk. 

À referme Ip bankruptçy may employ a derk to asslst hlm In the dls- 
çharge of hls dutiçs, and nïay charge the hlre of such clerk as a part of 
the tiûsts ot aamlnistràtlon in the several estâtes in bankruptçy comlng 
before hlm. 

Iii Bankruptçy. On exceptions certified for review by référée in 
bankruptçy. 

Adri&n 0. Nadenboosch, for appeDants. 
Piizer & lând^ay, for appellees. 

"JACKSON, District Judge. On the 7th day of March, 1899, Wil- 
liam É. Tebô l^led his pétition in bankruptçy praying that he be de- 
clared à ba,n|rûpt under fhè act of congress. On the 7th day of 
March, 189^, the pétition Was heard, and he was adjudicated a bank- 
rupt. On the Mme day an order of référence was made, referring 
the ca'Sè to Ja:ines D. Butta, Esq., one of the référées in bankruptçy, 
to ta^e further^ proceeding^ therein. The record of the référée dis- 
çlofees that he conyened the credltors of the bapkrupt; that they 
proyed theit debts, and elected a trustée; that during the proceed- 
ings thiat wepe had before the référée, at the instance of the creditors, 
Séveral, àdjèumtnents were had, and quite a number of exceptions 
werë ndted to the rulings oî the référée. It appears from the certifl- 
cate of the référée that only two questions are certified to the judge 
of this court for his review, which questions are presented by the 
pétition of the executors of A. J. Thornas. 

The flrst question certified for review involves the question of ad- 
ministration of the bankrupt's estate. The costs of the administra- 
tion of an estate are always chargeable against the assets of the 
estate, as provided for by Bankr. Act, § 64, par. 3. It is claimed, 
however, that the référée, in his order of distribution, directed the 
payment of costs ont of the estate when there were spécifie liens 
on the estate which wotild hâve absorbed the en tire assets of the 
bankrupt's estate, and that in this the référée erred. The court is 
of opinion to overrule this exception, for the reason that the bank- 
rupt law expressly provides for the cost of administration as a prior 
lien upon the assets of the bankrupf s estate before there is any dis- 
tribution of it to creditors. 

The second question certified for review is the allowance by the 
référée of $677.57 to the several laborers whose names, with the 
amount reported in favor of each, appear in said order of distribu- 
tion of the date of August 21, 1899. Thèse are what are known as 
"labor claims," and, by the order of the référée, payment was sus- 
pended until the opinion of thi» court could be obtained. The court 
is of opinion that under Bankr. Act, § 6éb, par. 4, ail wages due to 
workmen, clerks, or servants, which hâve been earned within three 
months before the daté of the commencement of proceedings, not to 
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exceed |800 to each claimant, must be allowed and paid out of the 
bankrupt's estate before the funds arising tberefrom can be applied 
to the discharge of liens against the bankrupt's estate, and for this 
reason the order suspending the payment of the amount retained by 
the trustée until the action of the court could be invoked should be 
set aside, and the fund distributed, as provided for in Bankr. Act, § 
64b, par. 4. 

Thèse two exceptions dispose of the only questions certified to the 
court by the référée for its action; but there are some other excep- 
tions noted which the court will consider and dispose of, to serve 
as a précèdent in questions of a similar character. 

There is an exception to the allowance of counsel fées for the 
bankrupt. The court is of opinion that the allowance to counsel 
rests largely in the discrétion of the référée in bankruptcy, and, 
there being no évidence flled before the judge of this court that the 
allowance made by the référée was unjust, excessive, and exorbi- 
tant, I am of opinion not to disturb it, as it appears from the record 
that the référée, after making the allowance, held the matter under 
advisement for a period of 30 days to give the creditors an opjjor- 
tunity to file évidence to show that the allowance was excessive, 
which they failed to do. If this were not so, I am of opinion that 
they waived their grounds of opposition to the allowance, as it ap- 
pears from the record that the distribution had been made, and the 
counsel bas been paid the amount allowed to him. 

As to the exceptions taken by counsel in regard to the expenses of 
the référée the court is of opinion to overrule ail the exceptions in 
regard to it, for the reason that by gênerai order No. 26 in bank- 
ruptcy (32 C. C. A. xxvii., 89 Fed. xi.), the référée is required to keep 
an account of his "traveling and incidental expenses, and those of 
any clerk or other oflScer that he may need in the performance of 
his duties in any case which may be referred to him, and shall make 
a return of the same under oath, with proper vouchers," etc.; and 
for the additional reason that the charge of |10 per day for the 
meetings held by the référée, at the instance of the creditors in 
thèse proceedings, under rules 5 and 6 of this court, was a proper 
and legitimate charge against the bankrupt's estate, and falls clear- 
ly Avithin the provision of Bankr. Act, § 64b, par. 3. In this case 
the référée bas complied with the rule which requires him to sub- 
mit his accounts to the judge of the court to be approved by him, and 
the court is of opinion to overrule said exception as to thèse ac- 
counts, for the reason that it is not now an open question, and for 
the further reason that the exception cornes too late, as the distri- 
bution of the assets has been made. 

In regard to the allowance of clerk hire, the court is of opinion 
that no référée can, without the aid of a clerk or such other officer 
as he may require, discharge his public duties. This is a matter 
largely within the discrétion of the référée, which discrétion, if 
abused, would justify the court in removing him. While Bankr. Act. 
§ 64b, par. 3, does not mention clerk hire as being embraced in the 
costs of administration, yet the paragraph does not forbid it, and. 
this court is of opinion that it is a necessary incident to the référée, 
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in the à.rie administration: o^f Ms of^ce, as he is,;in faetj the judge 
of the bankrupt court / 

The otjtier exceptions noted to the action of the référée were not 
certifled to this court for its review, a,nd the court, fO'rthis reason, 
will not consider them; but it is of opinion that, if it did consider 
thèse exceptions, it would oyerrule them, for. ;the reason that the 
subséquent action of the creditors to the flling of the varions excep- 
tions has waived them, aad it is therefore upnecessary to notice 
them in détail beyond those that I hâve considered and disposed of. 

For the reasons assigijed, the court, is of opinion to overrule the 
exceptions certifled for ^eview, as well as the other exceptions 
which were not certifled by the référée for review. 



In re ELK PARK MINING & MILLING CO. 

(District Court, D. Colorado. December 26, 1899.) 

No. 335. 

Invoi-untart Bankruptcy— OoHPORATioNs^MiNraG Company. 

A pétition in involuntàry b.anliruptey cannot be maintainefl agalnst a 
corporation engagea In the business ot mlnlng for precious metals; siich 
a Company not bfelng "engagea princlpally In manufacturing, trading, or 
mercantile pursuits," wlthln the meanlng of Bankr. Act 1898, § 4b, and 
therefore not being amenable to the statute. 

In Bankruptcy. This is a pétition in involuntàry banlîruptcy 
against the Ellî Parle Mining & Milling Company, a corporation or- 
ganized under the laws of the state of Colorado for the purpose of 
operating mining property in that state. The petitioning creditors 
allège that the debts set forth were contracted for mining supplies 
furnished to the respondent, and foi" and on account of labor and 
board of men employed in and about the mining property of the com- 
pany., 

Hartzell & Steele, for petitioning creditors, 
W, C. Fullerton, for respondent. 

HALLETT, District Judge (orally), I do not think a mining cor- 
poration can be regarded as a trading corporation, or that it is in 
mercantile pursuits. The mention of printing and publishing com- 
panies seems to limit the class of corporations which congress had 
in mind. They are manufacturing companies, in a sensé, and con- 
gress thought it necessary to enumerate them. Certainly a mining 
Company, which is organized for operating a mine and getting pre- 
cious metals from it, cannot be said to be engaged in any species of 
trading. I think Jndge Wellborn, in calling a sanitarium a trading 
corporation, was wrong. In re San Gabriel Sanatorium Co. (D. C.) 
95 Ped, 271. I do not see how that can be said. Judge Phillips has 
a better idea of the meaning of the law when he holds that an In- 
surance Company is not of that class. In re Oameron Town Mut. 
Fire, Lightning & Windstorm Ins. Co. (D. C.) &6 Fed. 75€. No one 
would think, in an ordinary discussion, of calling an insurance com- 
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I)any a trading corporation, although they do a sort of business 
whicli is connected with trade, as they insure people wlio are en- 
gîiged in trade. I am inclined to thinlv tliat oounsel is correct in his 
]tofdtion that a inining corporation is not a trading or manufactur- 
ing corporation, or one engaged in mercantile pursuits. To niy 
mind, congress clearly intended to bring within the terms of tliis act 
those corporations wliich engage in the gênerai business of buying 
aud selling goods. A mining corporation is not of that character. 
I think the pétition ought to be dismissed, as not coming within the 
terms of the act. 



COTÏIER et al. v. UXITED STATES. 

(Circuit Court, S. D. New York. February 2, 1900.) 

No. 2,7G3. 

CUSTOMS L»tITIES — APPRAISAL — PrOTEST. 

A protest by importers, whieh fails to show whether the objection Is 
to the valuatlon or the classificatioii, Is not suffieiently deflnite. 

Appeal by the importers from a décision of the board of gênerai ap- 
praisers, which afflrmed the action of the collector of customs. 

Howard T. Walden, for importers. 
Henry G. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The appraiser noted on tbe 
invoices, "Add for goods in excess as noted; no évidence of intended 
fraud," — and also, "Add manufactures of wood." The merchandise 
in question consisted of certain paintings, and the additional duty 
was for the frames thereon. The protest was as foUows : 

"We herewith protest agahist the assessment of $328.65 duties on frames 
contalned in cases 1,0.">]A>2, arrived per S. S. JOiigland from London, on the 
ground that the value of the same is inoluded in tlie invoice amoimt as entered. 
We therefore respeotfully reqnest that the appraiser may reeonsider his classi- 
fication, we elaiming that the same is erroneous as returned by bim." 

The opinion of the board of gênerai appraisers was to the eiïect that 
the question was one of value, and not of classification, and that the 
remedy of the importers was by appeal for a reappraisement. The 
protest is not suffieiently deflnite, and the décision of the board of gên- 
erai appraisers is alBrmed. 



MICHEL V. NUNN, Collector of Internai Revenue. 

STARK V. SAME. 

(Circuit Court, M. D. Tennessee. April 28, 1900.) 

ISTEiixAL Revend K— Spécial Taxes— Rectifiées of Sptkits. 

Under the provision of the internai revenue law (Rev. St. § 3244) which 
déclares that "every person who without rectlfying, purifying or reflning 
distilled spirits shall, by mixing such spirits, wine or other liquor with any 
material manufacture any spurious, imitation or compound liquors for sale 
under the name of whisky, • • » cordials, or wine bitters, or any 
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other name, shall be regarded as a rectifier and as being engagea in tlie 
business of rectifying," a retail liquor dealer, wbo mlxes whisky with 
, water and sugar, or ■«•ater and blackberry juice, and keeps the same iu 
stock for sale, Is a rectifier, and subject to spécial tax as sucb. 

Actions against défendant, as collector of internai revenue, to 
recover back spécial taxes exacted from plaintifEs as rectiflers of 
splrits. 

John Euhm, for plaintiffs. 

A. M. Tillman, U, S. Atty., for collector, 

After hearing the argument of counsel, his honor, Judge C. D. 
CLARK, charged the jury as foUows: 

"New, gentlemen of tlie jury, you liave dlscovered tliat in the two cases be- 
fore you, the faets of which are not disputed, the retail liquor dealer was In 
the habit of niixing whisliy, sugar, and Tvater, and putting that in jugs and 
bottles, and keeping it In his stock in that form, and selling it, when wanted, 
as he sold otber whisldes and wines in his stock, when ealled for, by measur- 
ing ont whatever the customer wanted, whether that was a drink or a small 
or large bottle. And in the other case the whisky was in like manner kept 
in stock in bottles, the proof of it reduced by niixing water, and the color 
restored by blackberry juice. That raises the question whether or not, under 
the statute, this man became, by this method of doing business, a rectifier, 
within the statutory définition; not whether he would be a rectifier in the 
ordinary acceptation of the term, because the statute bas undertaken to give 
its own définition, which may, if congress ehooses to give such a définition, 
difller from the ordinary understanding of what would be a rectifier. ïhis is 
donc in the recognized power of the législature to classify for the purpose of 
subjecting the articles to revenue or taxation, and the question raised is 
whether thèse parties, suing the govemment to recover back the sum paid by 
them as rectiflers, hâve really conducted their business in such a manner as to 
subject themselves to the tax linposed on rectiflers. The statute is that: 'Bv- 
ery person who rectifies, purifies, or reflues distilled spirits or wines by any pro- 
céss other than by original and continuous distillation from mash, wort, or wash, 
through continuons closed vessels and pipes, until the manufactui'e thereof 
is complète, and every wholesale or retail liquor dealer who bas in his pos- 
session any still or leacli tub, or who keeps any other apparatus for the pur- 
pose of refining in any manner distilled spirits.' Rev. St. § 3244, subd. 3. 
Now, the statute thus enumerates classes who are actually engaged in modes 
of refining or rectifying, and,, after having classifled in this way, for the pur- 
pose of ascertaining wlien persons are subject to this tax, the statute passes 
entirely away from persons actuaUy engaged in any process of distillation 
or refining, by saying, 'and every pei'son wlio witliout rectifying,' going en- 
tirely away from those who hâve been purifying or refining, to the statement, 
'every person who witliout rectifying, purifying or refining distilled spirits.' 
So there is hère clearly the intent to include every person, the act passing 
to what may be ealled 'compounding.' Such persons are not rectifying, puri- 
fying, or refining, but compounding. 'Shall, by mixing sucli spirits, wine, or 
other liquor with any material,' are the words of the statute; 'wlth any ma- 
terial,' not by mixing wines or liquors of one Ivind wlth another, but with 'any 
material'; and thereby 'manufacture any spurious, imitation, or compound 
liquors for sale, under the name of whisky, brandy, gin, rum, wine, spirits, 
cordials, or wine bitters, or any other name, shall be regarded as a rectifier, 
and as being engaged in the business of rectifying.' Now, it lias not been 
assertpd that that language, 'by mixing the liquors with any material,' ha s 
any technical or trade meaning, or that its meaning is otber than in ordi- 
nary use, and, taking it in its ordinary use, in the popular sensé, it certainly 
could not be said that, if it is mixed with either water or sugar or blackberry 
juice, it is not mixed with any material,— 'any material.' And it strikes me 
that an interprétation that would undertake to say that certain materials are 
within the slatute, and other materials are not within it, when the statute itself 
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uses the term 'any materîal,' woiiW nuUify the statute. The chief difficulty 
arises from the l'act that the commissioner has not, as I tliink he nndoubteclly 
has or would hâve the power to do, made a business régulation which gives 
effect to his interprétation of the law. I do not thinlv there would be any doubt 
that he could regulate the mode of doing business, and require the retail liquor 
dealer, if he mixes with either water or sugar, to pay tax as a rectifier, but he 
lias not exercised this power. AVe might, then, the more easily détermine who 
is Kubject to this tax as a rectifier, biit, notwithstanding the faet that he has not 
done so, my opinion is that the mixing hère is within the language of the act in 
the absence of any spécial or trade meaning that would restrict the sensé in 
which the words 'any material' and other like expressions are used in the stat- 
ute. Xow, if we begin to détermine what sort of materials are moant, if we say 
that water and sugar and blackberry juice aud orange juice and lemon juice 
are not materials within the sensé of the act, the trouble is to find a stopping 
place, and say what M'ill be a material within the meaning of the act. And, 
notwithstanding that the question is close, my impression is that to hold 
that 'any material' with which the whisky is mixed is not within the act is 
.ludicial législation. ïhere is not any question of forfeiture hère, but the mode 
of business which may make a man a rectifier. I think, when an effort is 
made to except out of the terms of the act certain cases upon the ground that 
the mixing is not important, the act wlU be rendered nugatory In eiïect. So, 
without further comment on the act, I conclijde that thèse persons were sub- 
.lect to the tax, and that the plaintiffs are not entitled to recover, and I direct 
you to so flnd." 

The foregoing is a substantially correct report of my charge to 
the jury in the above-styled causes. 

OLAEK, District Judge. 



DE BARY et al. V. SOUER. 

(Circuit Court of Appeals, Fifth Circuit. April 24, 1900.) 

No. 859. 

1. Intbrnal Revenue— Tax on Wholesale Liquor DBAiiERS— Place of Mak- 

ING Sales. 

Where a wholesale liquor firm, having an office in New York, where 
It pays the internai revenue tax required of such dealers by Eev. St. S 
3244, accepts orders at such office, and directs the delivery of the goods 
thereon from a public warehouse in New Orléans, in which they are stored, 
such sales are made in New York, and not in New Orléans, and do not 
render the flrm subject to a second tax as a dealer at New Orléans. 

2. SaME — COKSTBUCTION — StaTUTE. 

There is no reason requiring a statute imposing spécial internai revenue 
taxes to be construed liberally in favor of the government, but it should 
be construed falrly and judicially, with référence to both parties. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

John D. Kouse and Wm. Grant, for plaintiff in error. 
J. Ward Gurley, for défendant in error. 

Before PAEDEE and SHELBY, Circuit Judges, and BOAEMAN, 
District Judge. 

BOARMAN, District Judge. This suit is against L. J. Souer, who 
is the collector of internai revenue at New Orléans, La. It is to 
recover from Mm the sum of |100, with interest and costs. Plain- 
tiffs allège that the said Souer, as such collector, assessed against 
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them, as whoIesàle liquoï dealers at New Orléans, La,, a spécial 
tax of 1100 for the year ending June 30, 1899, which they pald under 
protest to said Souer, coUector. Plaintiffs allège that said assess- 
ment and collection of said sum was without authority in law, and 
they were in no way liable therefor. They allège, further, and the 
transcript shows, an admission by défendant, Souer, of this alléga- 
tion, that they appealed in vain to the commissioner of internai rev- 
enue to hâve the said sum returned to them. Section 3244 of the 
Kevised Statutee, under which the collecter assessed, provides "that 
Wholesale liquor dealers shall each pay $100. Every person who 
sells, or offers for sale, foreign or domestic distilled spirits, wines 
or malt liquors, * • * in quantifies not less than flve wine 
gallons at the same time, shall be regarded as a wholesale liquor 
dealer." The contention of the plaintiffs in error was that they 
were importer» of wines and liquors, and, as such, carried on the 
business of a wholesale liquor dealer at New York, where they paid 
annually the spécial tax imposed on such business by the revenue 
laws; that they never carried on such business in the city of New 
Orléans, nor in the state of Louisiana; that they never had an 
office or any place of business in the said state; that they never had 
any agent therein authorizéd to sell their goods, or to off'er them 
for sale; that they never, in said city or state, sold or offered for sale, 
any foreign or domestic distilled spirits, wines, or malt liquors. In 
further support of the contentions of plaintiffs in error, they called 
two witnesses, the flrst being a member of the flrm of Frederick 
De Bary & Co., to show that they had paid the government a whole- 
sale liquor tax for carrying ou business in the city of New York 
for the year ending June 30, 1899 ; that said flrm did not, since 
June 3, 1895, either sell, or offer to sell, in the city of New Orléans, 
any foreign or domestic distilled spirits, wines, or malt liquors in 
any quantifies; that they imported wines and liquors at the port 
of New Orléans, which tihey caused to be stored in a warehouse, 
and that, when sales were made in New York by the New York ofQce 
direct to the trade at a:ny place in the United States, deliveries of 
such goods were made to, purchasers thereof on orders from the 
New York office to the warehouse péople in New Orléans, with 
whom the imported goods were temporarily stored. Plaintiffs in 
etror further offered the testimony of the warehouse keeper him- 
self, at New Orleànâ, to show that they stored their goods with him 
since August, 1895, but that his (the warehouseman's) connection 
therewith was to enter the goods when imported, store and deliver 
them, or ship the sarae, as ordered by plaintiffs, in accordance with , 
sales made by the ' plaîiitiffs' flrm at New York; that the ware- 
houseman himself never sdld, rior offërëd to sell, or neVer had 
ànj authority tosell', àny^ ofplàîjntifls' goods so stored with 
him ; that the plaintiffs never had any place of business jfl New 
Orléans, or any agent there authorizéd to sell, or offer to sell, their 
gôdds. The défendant ih èi^rôr offered lèverai withessesito sho>w a 
condition oif things adverse td iihô ètàtô of case sho*n' by the 
testimony of plaintiffs in errol*. Cùùrisel for the plaintiffs in error 
àsked the judgéto charge the jury as folio vrs: ; • 
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"That unless the jury shall flnd from tlie évidence that the plaintifls eitlier 
sold, or ofCered to sell, foreign or domestic distilled spirits, wines, or malt 
lUiuors. in quantitles not less tlian llve gallons at tlie same time, in the city 
oi New Orléans, tliey must flnd a verdict for the plaintiffis for the amount 
clfilmed. (2) If the jury shall flnd that the plalntifEs aecepted, at their 
Xew Yorlî ofliee, orders for their goods, and directed their delivery from 
a wareliouse in New Orléans, then the sale thereon was made in New York, 
and not in New Orléans, and they must flnd a verdict for the plaintiffs for 
the amount elaimed." 

The défendant in error sought, in the trial court, to contradict 
the raaterial testimony by which plaintiffs in error showed that 
none of their liquors were sold, or offered for sale, at New Orléans. 
The trial judge, proceeding on the theory that there was no conflict 
on the issues of fact, refused the charges tendered by the plaintiffs 
in error, and directed a verdict for the défendant in error. The 
refusai to give the two charges cited above is assigned as error. 

The undisputed évidence, ail of which we flnd in the transcript, 
seeins to fully sustain the contention of plaintiffs in error that 
they never sold, or offered for sale, any of the wines or liquors 
v/hieh they kept on storage in the public warehouse at New Orléans; 
that they had their place of business in New York, where they en- 
tered into and made ail the contracts for the sale of liquors and 
wines held on storage in the city of New Orléans; and that the 
liquors on storage in New Orléans, and so sold by them, were de- 
livered by the warehouseman to the purchaaers on orders in their 
favor. It was further shown that the eaid liquors, ou their arrivai 
ut New Orléans, were often not put in the warehouse, but delivered 
to dealers, who had purchased them at New York, from the steam- 
ship landings; that the warehouseman delivered the goods to such 
purchasers in the original packages, and they never had an agent 
in New Orléans autliorized to ofler for sale, or to sell, the goods 
held for their account in the warehouse. 

The government does not contend that the liquors were sold, or 
offered for sale, by plaintiffs in error at New Orléans. Its conten- 
tion is that their acceptance of orders sent to them at New York, and 
the delivery or shipment of the goods there sold, by the public 
warehouseman at New Orléans, constitutes in law a sale at the 
latter place. TJnder the common law, a sale is a contract for the 
transfer of property from one person to another for valuable con- 
sidération, and three things are requisite to its validity, viz. the 
thing sold which is the object of the contract, the price, and the 
consent of the contracting parties. Under the law of Louisiana, 
a sale is considered completed as soon as there is "an agreement 
for the object and for the price thereof, although the object has 
not already been delivered or the price paid." Eev. Civ. Code, art. 
2456. Where a sale results by the acceptance of an order, the sale 
is made where the order is aecepted. Shuenfeldt v. JUnkermann 
(G. C.) 20 Fed. 357. 

Benjamin on vSales, speaking of the formation and completion of 
sales (page 1), says: 

"By the common law, a 'sale' may be deflned as a transfer of the absolute 
property in a thing for a priée In money. • ♦ * AU that was required 
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to give valldity to a sale of peraonal property, whatever may bave been the 
amount of value, was the mutual assent o£ the parties to the contract. As 
soon as It was shown by any eTidence, rerbal or -written, that it was agreed 
bj- mutual assent that one should transf er the absolute property of the 
thing tb the other for a money priée, the contract was completely proven and 
Blnding on both parties. If, by the terms of the agreement, the property in 
the thing sold passed immediately to the buyer, the contract was termed, in 
the eommon law, 'a bai-galn and sale of goods.' " 

A priraary, material, and essential resuit which, by opération 
of law, flows from a completed sale, is that the title to the property 
in the thing sold passes, or has passed, ont of the seller into the 
purchaser. It will be seen, from the authorities, that delivery is 
not an essential élément in or to the completion of a sale of personal 
property. Delivery, in its légal sensé, may dénote atransfer of 
title to the thing sold, or it may mean a transfer of possession. 
In some cases between the parties, as well as between them and 
other persons aflected by a completed "contract of bargain and sale 
pf goods," it may become necessary to consider whether the recip- 
rocal obligations imposed by the terms of the sale, on the seller 
and buyer, hâve been performed. In SiUch cases, delivery, whether 
çonstructive or actual, may be an évidence of performance. In the 
case we are considering, there is no question at issue of performance 
by either the seller or buyer of the liquors stored at New Orléans. 
It does not seem necessary to discuss the incident of delivery, or 
its effect on the sales made at New York by the plaintiffs in error. 

We hâve been referred by the counsel for the govemment, by 
way of an authority, to a letter emanating from Internai Eevenue 
Commissioner Scott (1 Synopsis of Décisions Treas. Dept. vol. 1, 
p. 647). The letter relates to a subject-matter not dissimilar to the 
case we are considering. We quote from the concluding paragraph 
of the letter as foUows: 

"A distinct and separate spécial tax Is required to be talien out by a liquor 
dealer at every place at which he complètes sales by deliveries of liauors, 
without havlng made prier çonstructive deliveries thereof to his customers 
at his regular place of business for which he holds requisite stamp." 

It seems to be conceded by the author of the letter we hâve just 
mentioned that, if a çonstructive delivery of the liquors in question 
was made at New York by the vendors, the license taken out by the 
plaintiffs in error covers their right to sell, without additional 
tax at New Orléans, under the statement of facts shown in the 
record. The facts in the record show clearly enough that there was 
a çonstructive delivery made at New York to the purchasers of 
such goods as were, at the time of the completed sale, in the ware- 
house at New Orléans. 

We do not agrée with the suggestion of counsel for the défendant 
in error that the statute imposing a license tax should be liberally 
cpnstrued in favor of the government. We think the language em- 
bodied in the statute should be fairly and judicially construed, as 
between both parties. It is true that the intendment of the statute 
is to impose and collect revenues for the govemment. It may be 
said, further, in reply to the suggestion of counsel, that the gov- 
emment, in the exercise of its législative will, imposes ail the 
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license taxes required of traders, and that in so doing tlie statutes 
relating to tlie collection of the revenues essential for its support 
contain language satisfactory and ample to state and make clear 
the extent of the liabilities it imposes on a licensee before he can 
enter into commerce at any place in the United States. The 
courts should hold the trader who enters compétitive commerce to 
a full discharge of the obligations lawfully imposed on him, but the 
obligation should be measured and determined by judicial interpré- 
tation of the law. 

The plaintiffs in error hâve paid a license tax for 1898 at New 
York for the privilège of selling and offering to sell liquors in the 
United States. The government, in stating the conditions under 
which a trader becomes a debtor for a license, says that whoever 
"sells or offers for sale liquors," etc., shall pay si)ecial tax. The 
words, "sells or offers for sale," are used in their légal sensé, and 
we must give such fair, judicial interprétation to them in this case 
as we would or should in a case where the government was not a 
party. Presumably, so far as the évidence discloses the transac- 
tion between the seller and buyer, a transfer by opération of law 
of the title in the property sold was made by plaintiffs in error to 
the purchaser wherever he may hâve been. It may be, too, that 
the delivery order, which seems to hâve been transmitted to the ware- 
houseman at New Orléans, designated and made certain the quan- 
tity and quality of the goods sold by plaintiffs in error at New 
York. If such should prove to be the case, it may follow, presumably 
by opération of law, that delivery, constructively, was thereby made 
at New York. Under the légal import of such orders, and a fair 
view of the facts, it may follow, too, that the warehouseman, as 
soon as the orders were transmitted from the seller to the buyer, 
ceased to be the bailee of the commercial house at New York, and 
became a bailee of the purchaser. 

It will be seen that we hâve assumed, as it appears to hâve been 
assumed by the trial judge as well as by the counsel on either side, 
that the évidence is free "from conilict upon material issues of fact. 
We do not think such is the case, nor are we able to discover any 
évidence, either direct or circumstantial, which makes it at ail cer- 
tain that plaintiffs in error ever sold at any place liquors in quanti- 
fies of more than flve gallons. 

We hâve considered and passed upon the questions of law sub- 
mitted in the charges ref used by the court as if the évidence war- 
ranted certain presumptions of fact; but we do not mean, in dis- 
posing of the case adversely to the défendant in error, to say that 
such presumptions of fact, as we hâve suggested, would be author- 
ized if ail the facts illustrating the transactions, the légal import 
of the delivery order, and other issuable matters of fact had been 
given to the jury. 

The whole question as to whether the sale was completed at New 
York, as well as to the matter of constructive or actual delivery, 
may dépend on the delivery orders. The language of the orders is 
not given in the évidence. They might show that it was the inte/i- 
tion of the parties to defer the completion of the sale and the mat- 
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terf(ijf.;(îeMT!ery .outil «ne or the other bf them' conld ioe should or 
hadfdoiie «0metîiing proyided for, in thieir stipulation. The évidence 
diacjflsed in tlie record is f aulty inj its limitations on material issues 
of fact, but, however its meagemeœ toay hâve made it diflacult for 
the jury to satisfactorily ■ détermine the issuable matters, we think 
the trial court erred in directing a verdict for the défendant in error. 
Applying tiie rules of law relating to sales which we hâve shown 
are well founded in the civil as well as in the common law to the 
évidence in the case, we think the jury, if the case had been given 
to it, might fairly hâve concludéd that "the bargain and sale" of 
the goods sold was completed in, and cOnstrùctive delivery was made 
at, New York. The charges refused were directed to the purpose 
of presenting the law applicable to the facts, and those facts, to- 
gether with the presumptions of fact fairly deducible from them, 
forbade the government to coUect a whoIesale liquor tax at New 
Orléans from the plaintiffs in error, and the charges should hâve 
b^n given to the jury. Thé judgment of the circuit court is reversed, 
and the case is remanded, with instructions to grant a new trial. 



WOLFSON V. UNITED STATES.» 
(Circuit Court of Appeals, Fifth Circuit Aprll 10, 1900.) 
■ , ' ■■ ■^No.''770." 

L GbAÎTD îJi;7BT:T-lRSE0OT,AniTT IN: 0RGANIZATTOIÎ-.-WAIVKS OP OBJECTION. 

Objections to a grand jury, based on the ground merely of Irreguiarlty 
In Its organlzatlon, frona wWcli fact défendant has suffered no préjudice, 
are not vie^ved witii fa roi", ànd wiu not be sustained where only ralsed 
by a motion tb quasb, flled more than two months after the indictment 
Is returned, although the défendant was placed vrnder bond to awalt the 
action of such grand juryprlor tp thç term ^t whlch It was drawn and 

' Mpànçihd. ''•'■; ' 

a. CJiiMINAlJ ËAtlf— teviDENCK— t^BOVINa OtJIeH OFFENSES. 

On the trial of a joint mdlctmërit charging an employé of a national 

bank wlthiihaving unlawfully ^bstracted money from the bank, and the 

drayî'er of ,çheck^ upon Whlcti| themoney was pa14 out with having aided 

; and abetted in siaeh abstraction, évidence ia show that, while the second 

défendant' hkd apparently à 'balance to hls crédit, as shbwn by the books, 

his account had in fact been overdrawn fdr yéars, Is relevant and admia- 

. sjble) although, It also tendsito estiabllah other offenses, prosecutlon for 

,:ïy;hicb.ls,b^rred:by limitation, /j, 

8. Same— i>Jfî:SNDANT AS Witne^—Tr^al OF Défendants Jointlt. 

' , tndër Act March 16,' 1878 (20 Stàt 30), providing that In the trial of 
' 'persdtis chai'ged *^ith crimlnal' bffenfeés In thei courts of the United States 
' ■ 'i'the peréon 60 chaPged «hall» at his own irequest, but not otherwise, be 
:r,q, compétent witness,!', ; on©' pîîtiWQ flefepdants Jointly Indicted and tried 
^ , may» .at hls own reaue^t,^]^ ^exàn^igetl as ft wltuess by the govemment; 

In Error to ,the Circuit Court of the tjnited States for the Eastçrn 
DMmçt'of 'liOiiisiahâ.' ■" "'■'"' '"'■ '""■-■"-' '- ' 



;^; !|:i. jE^us^ (JV, jÇli. BÇart^/^ a. Q> jBrice, on the 

hi^ef),jfor,pl?iip.t'ilï'in,érror,r ';'; •' " 



1! ': 

» For dissenting opinion, see 102 Fed. 134. 
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Before PARDEE and SHELBY, Circuit Judges, and BOARMAN, 

District Judge. 

SHELBr, Circuit Judge, delivered the opinion of the court. 
Three indictments were found against Frank 5. Leefe, a bookkeeper 
of the Union National Bank of New Orléans, and Joseph N. Wolfson, 
the plaintiff in error. Ail of the indictments were for offenses com- 
naitted under section 5209 of the Eevised Statutes of the United 
States. In the iirst indictment Leefe was charged in 91 counts with 
the abstraction of moneys, notes, and crédits of the Union National 
Bank of New Orléans, and Wolfson was charged with having aided 
and abetted him in such abstraction. In the second indictment 
Leefe was chargea in 91 counts with having misapplied the moneys, 
notes, and crédits of the Union National Bank of New Orléans, and 
Wolfson was charged with having aided and abetted him in such 
misapplication. In the third indictment Leefe was charged in 134 
counts with having made false entries in the books of the Union Na- 
tional Bank of New Orléans, and Wolfson was charged with having 
aided and abetted him in such false entries. On motion of the dis- 
trict attorney the indictments were ordered to be Consolidated, and 
tried as one case. The défendants were tried, and the jury returned 
a verdict of guilty. The défendants were then sentenced to im- 
prisonment in the penitentiary for eight years. The défendant Wolf- 
son thereupon sued ont this writ of error, seeking to reverse the 
judgment against him., The record contains 457 printed pages. 
There are 24 assignments of error. It is conceded that several of 
the questions raised were decided adversely to the plaintiff in error 
by the circuit court of appeals for the Fifth circuit in récent cases 
involving indictments similar to those in the présent case. Gardes 
V. U. S., and Girault v. Same, 58 U. S. App. 219, 30 C. C. A. 596, 87 
Fed. 172; Gallot v. Same, 58 U. S. App. 243, 31 C. C. A. 44, 87 Fed. 
446. We hâve caref ully examined and considered ail the assign- 
ments of error. In this opinion, however, we shall comment only 
on questions which we deem important, and which hâve not been 
decided in the cases above cited. 

1. It is assigned that the court erred in overruling the motion to 
quash the indictments, because the grand jury that found the indict- 
ments was not lawfully constituted and impaneled. It is not al- 
leged in the motion, or claimed, that there was any unfairness, that a 
prejudiced grand jury was selected/ or that any one of the grand 
jurors was incompétent, or in any way disqualified. The questions 
raised relate to the procédure by which the grand jury was feelected 
and impaneled. The f 6llowing is thé'statute whîch it is claimed was 
violated: 

"Every grand jury impaneled before any district or circuit co^urt shall 
consist of not less than sixteen nor more than twenty-three persons. tf of 
the persons summoned less than sixteen attend, they shall be plàceçÇ ônthe 
grand jury, and the court shall ' order tbe marshal to summon, çlthei: Ini- 
mediatelj' or for a day fixed, ftofli the body of the district, and tiot from 
the bystandèTS, a sufficieut number of persons to complète thê grand jury. 
And whenever a challenge io a grand jury is allowed, and there are not 
in attendâneé other jurors- sufflcient to complète thé graM jury; tiiè CôUrt 
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Bhall , malie a, Ijke order to the marslial to summon a suffldent number of 
pérsons for tMiiibrpose." Rev. St. §'808; 

The court ordered that the names of 23 persons be drawn to consti- 
tute the grand jury. The court also 'ordered that 10 additional 
namés of pergôns be drawn to serte as grand jurors. The grand jury 
#as orgànizëd'fcy flrat cSUing the 23 persons flrst drawn. Sixteen 
of them appeared, and were sworn as grand jurors, together with 7 
of the 10 ordered to be drawn and sUmmohed. A grand jury com- 
posed of thèse 23 persons was organized and sworn. The contention 
of the plaintiiBf in error is that, as 16 of the 23 persons flrst drawn ap- 
peared, the court Was without jurisdiction or authorlty to impanel a 
grand jury coniposed of more than 16. It is also contended that the 
court was withbut authority to ordér drawn and summoned the 10 
in addition to the venire of 23 persons. The practical question to be 
^eëided by ihis court is whether the trial court committed a ré- 
versible error in oyerruling the motion to quash the indictment. It 
is well settled that a hiotion or plea challenging the organization of a 
grand jury should be made a,t the flrët opportunity. A défendant 
under bond, whose case is to be examined by the grand jury, should, 
if opportunity is presented, make his objections to the grand jury 
before it passes on his case. He should not be permitted, knowing 
that his case is to be presented to the grand jury, and having an 
ojiportunity to object to its competency, to wait, and take chances, 
and then object to it after an indictment is found. If no opportunity 
is hàd to object bçfore indictment, it may be made the flrst oppor- 
tunity after indictment is found. Wolf soh was flrst arrested on 
thèse charges on September 21, 1896, and gave bond on October 6, 
1896, to appear before the circuit court of the United States for the 
Eastern district of Louisiana on the 2d day of Novetober, 1896. The 
order to draw the grand jury was made on November 26, 1896. The 
grand jury was ,drawn ând the venire summoned on November 30, 
1896. The indictments were returned and filed in court 4 months and 
20 days later (April 20,1897), and 2 months and 13 days afterwards 
(Jtiîy 3, 1897) the objection yas flrst, raised» by motion flled that day, 
to the raanner of the organisation of the grand jury. No explanation 
or reason is ^iven for the delay. Undér thèse circumstances we are 
constrained to hold that the objections come too late. In Agnew v. 
U. S., 165 U. S. 36, 17 Sup. a. 235, 41 L. Ed. 624, the défendant filed 
a plea in abatèment seeking tb quash the indictment because the 
grand jury hàd not been drawn and impaneled in conformity to law. 
The original venire was issned on November 18, 1895, and the second 
venire was issued son December 3, 1895. The court opened on De- 
cember 3, 1895, and the indictment was returned on December 12, 
1895. The défendant filed his plea on December 17, 1895. The su- 
prême court held that the plea came too late. Mr. Chief Justice 
Puller, delivering the opinioû, said: 

'IWhere he Is notlfled that his case 1» to be brought before the grand Jury, 
hfe'shôujd proceed at once to take exception to Its competency, for, If he 
lies By untll a bill is found, the exception nmy be too late. But where he 
hais had po opportunity of objectlk^ before bill found, thesn he may take ad- 
vantage of the objection by motion to quash or by plea in abatèment, the 
latter In ail cases of contested fact belng the proper remedy. • • • xhe 
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plea does not allège want of knowledge of threatened prosecutlon on the 
part of défendant, nor want of opportunity to présent hls objection earlier, 
nor assign any giound why exception was not taken or objection made be- 
fore; and, moreover, the plea is fatally defectlve in that, althougb it is 
stated that the drawing 'tended to his injury and préjudice,' no grounds what- 
ever are assigned for such a conclusion, nor does the record exhibit any such." 

When questions relating merely to the regularity of the organiza- 
tion of the grand jury are raised in time, they are not viewed with 
much favor. The courts would peremptorily check and punish an 
effort to corrup'tly organize a grand jury or would prevent any injus- 
tice or unfairness in its formation; but, when notliing of that kind 
is shown, or even alleged, the court is reluctant to grant a motion to 
quash the indictment on account of irregularities that work no hard- 
ship or injustice. In TJ. S. v. Eagan (0. C.) :J0 Fed. 608 (one of the 
few cases that construe the statute in question hère) it was insisted 
that there was an irregularity in the organization of the grand jury 
because iive of the jurors were not drawn in the manner provided 
by the act of 1879. Judge Brewer said : 

"But a challenge to a grand jury, based on the mère ground of irregularity 
in its organization, was uever regarded with any favor; less so to-day thau 
ever." 

Judge Thayer, in a concurring opinion in the above case, conceding 
that there had been an irregularity in choosing five of the grand 
jurors, said: 

"But thl9 Irregularity in choosing the five grand jurors will not avait (after 
the jury has been sworn, and hâve found indictments) as ground for quashing 
the indictment so found, either on plea in abatement or otherwise, when it 
appears that the jurors so irregularly chosen were compétent and qnalified 
jurors, residing in the district, and that the only in-egularity consists in the 
method of selecting them. The plea in d^atement does not, in my judgment, 
state any fact with respect to the five additional grand jurors that would 
amount to a disqualification, either at common law or under the statutes of 
this State, if the défendant had been présent to challenge them before they 
were sworn." 

It is unnecessary to express an opinion further on the question hère 
raised. ïhe trial judge was justified in overruling the motion to 
quash the indictment, because the objections to the procédure in 
organizing the grand jury were not made in proper time. To hold 
otherwise would be in conflict with Agnew v. IT. S., supra. 

2. It is assigned that the court erred in admitting, against the ob- 
jection of the défendant, the testimony of Edward P. Moxey, tending 
to show that the account of the défendant with the Union National 
Bank of New Orléans had been largely overdrawn, as appeared from 
alleged entries in the books of that bank prior to the 21st day of 
April, 1894, and as far back as February, 1892, covering a period of 
time more than three years prior to the filing of the indictments. It 
is insisted that the évidence of Moxey tended to show the commission 
of criminal offenses for which Wolfson was not on trial, and that 
thèse offenses were barred by the statute of limitations. One of the 
offenses charged in the indictment was the unlawful abstraction of 
money from the bank. The money was paid out on Wolf son's checks. 
Wolfson apparently had to his crédit f267.97. Some of the checks 
were drawn for sums less than the amount standing on the books to 
101 P.— 28 
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Wolfson's crédit. If Wolf son really had the money on deposit, that 
would be a défense to the charge, because it would be no fraud to 
draw out his own money. It was, therefore, relevant for the govern- 
ment to proVe, if it could, that he in fact had no money to his crédit; 
that is, the govemment had the right to prove, if it could, that his 
account was overdrawn. When a défendant is on trial for one of- 
fense, irrelevant testimony of the commission of another offense 
should not be received. If, however, the évidence is relevant, if it 
tends to prove the commission of the offense for whicH the défendant 
is on trial, or, in cases where the intent is material, if it tends to 
show the intent with which the act charged was committed, the fact 
that the évidence shows the commission of another offense does not 
serve to exclude it. In Wood v. U. S., 16 Pet. 342, 360, 10 L. Ed. 987, 
994, the suprême court, Mr. Justice Story speaking for the court, said : 

"Where the intent of the party is matter in issue, it has always been deemed 
ailowable, as well in eriminal as in civil cases, to introduce évidence of other 
acts and doings of the party of a Icindred character, in order to iliustrate or 
establish his intent or motive in the particular act direetly in judgment." 

In the case of Moore v. U. S., 150 U. S. 57, 14 Sup. Ct. 26, 37 L. Ed. 
996, the défendant was indicted for the murder of Charles Palmer. 
The govemment relied mainly on circumstantial évidence. Some of 
this évidence tended to show that the défendant was also guilty of 
the murder of a man named Camp. Objection was interposed to that 
part of the évidence. Mr. Justice Brown, speaking for the court in 
that case, said (at page 61, 150 U. S., page 28, 14 Sup. Ct., and page 
998, 37L. Ed.): 

"The fact that the testimony also had a tendency to show that défendant 
had been guilty of Camp's murder would not be sutBcient to exclude it, if it 
were otherwise compétent" 

The trial judge carefully limited the application of Moxey's évi- 
dence. The jury was instructed as-to its purpose, and was informed 
that it was not offered, and could not be used, for the purpose of con- 
victing the défendants of offenses for which they were not on trial. 
The fact that this évidence tended to prove another crime does not, 
as we hâve seen, exclude it. The fact that a prosecution based on 
the acts offered in évidence would hâve been barred by the statute of 
limitations is immaterial. If the évidence was relevant, it was not 
affected as évidence by thè lapse of three years from the occurrences. 

3. The trial had proceeded several days, when the attorney for the 
défendant Leefe offered him as a witness. Among other things, the 
attorney for Leefe, speaking for him, said, "I now ask that he be 
heard, and he himself requests to become a witness." The attorney 
for the govemment said, "If your honor please, if he requests it, I 
hâve no objection." The attorney representing Wolf son objected to 
Leefe as a witneâs, because he was a eo-defendant with Wolf son, and 
on trial with him, and because he coùld not be heard to testify îh any 
wa:y to aflect his co-defendant, and because Leefe wàs indicted as the 
principal, and Wolf son as his acconiplicë. The attorney for Wolf Son 
also siiggésted that it was irregùlai' tb offer Leefé as à witness befoTe 
the govemment had closed its case. The following proceèdings were 
then had: , :. 
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"By the Court: Has the government closed? By Mr. Theard, Attorney for 
Leefe: I hâve oft'ered him l'reely to be used by the government, if the govern- 
ment sees fit. By Mr. Rouse, Attorney for Wolfson: Does the government 
call him? By Mr. Gurley, Attorney for the Government: ïhe government ac- 
eepts the request, and will examine hlm as a vt'itness of the government at this 
time. By the Court: Swear the witness, Mr. Clerk." 

Jjeeîe was sworn, and examiaed and cross-examined. Wolfson re- 
served an exception to the ruling of the court in per-mitting Leefe 
to become a witness. The government rested at the conclusion of 
Leefe's examination. The ruling of the court on this point is as- 
signed as error, as foUows: 

"ïhe court erred in admitting the défendant Franli B. Leefe, called and 
examined as a witness on behalf of the tlnited States, against the objection of 
this défendant, and in permitting his testimony to go to the jury upon the 
trial of tiis cause against this defendant's objection, he belng joined with him 
in sald indictments, and being then and there on trial jointly with this de- 
fendant before the same jury." 

The common law excluded as witnesses parties to the record and 
persons interested in the resuit of the trial. The rule was applied 
in ail its strictness to civil cases, preventing even a nominal plain- 
tiff from testifying; and in criminal cases a défendant at common law 
could not be a witness for himself. He was permitted in capital 
cases, and, according to some authorities, in cases not capital, to 
make an unsworn statement to the jury, but not as a witness, and he 
was not subject to cross-examination. Whart. Cr. Ev. (9th Ed.) p. 
359, § 437. A défendant, at common law, was ordinarily not per- 
mitted to be a witness for or against his co-defendant. The rule, 
however, was not applied with ail the strictness of the similar rule in 
civil cases. If the co-defendant pleaded guilty, he was a compétent 
witness, before sentence was pronounced on him to make him in- 
famous, and to disqualify him, although nominally he was a party to 
the record. Id. p. 372, § 439, note 6. If he were acquitted, or if the 
government dismissed the case as to him, he was made a compétent 
witness. The contention of counsel for the plaintiiï in error is well 
stated in his own words: 

"It is hornbooli learning that, where two persons are jointly indicted and put 
upon trial before the same jury, neither can be a witness for or against the 
other unless the interest of the one so called has been terminated either by 
acquittai, conviction, or nolle prosequi." 

Many authorities sustain this view. This statement of the com- 
mon law is useful as showing the barriers to getting at the facts of 
a case, which modem statutes were intended to remove. Of the 
wisdom or the want of wisdom of thèse common-law rules we hâve 
nothing to say. They hâve been commended as preventing perjury 
and securing justice, and condemned as stopping the mouths of those 
who are often the only persons that know the facts of the case. The 
trend of législation and judicial décision of the présent day is to en- 
large, and not contract, the sources of évidence. The question be- 
fore the court is one of statutory construction. On March 16, 1878, 
the congfèiss énacted the following statnte: 

"An act to malîe persons çharged with crimes and ofifenses compétent wit- 
nesses in the TJnited States and territorial courts. Be It enacted," etc., "that 
In the trial of ail Indictmenta, informations, complaints, aad other proeeed- 
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ings against persons charged with the commission of crimes, ofïenses, and 
misdemeanors, in the United State« courts, territorial courts, and courts-mar- 
tial, and courts of inquiry, in any state or terrltory, Including ttie District of 
Oolumbia, tlie person so charged shall, at hls own request but not otherwise, 
be a compétent wltness. And his fallure to make such request shall not ere- 
ate any presumption against him." Act March 16, 1878 (20 Stat. 30, c. 37). 

This statute in terms makes a défendant a compétent witness. 
The statute does not say "a compétent witness for himself." It does 
not say "a compétent witness for the govemment." He is made 
simply "at his own request, but not otherwise," a compétent witness. 
It would clearly be improper for the government, while he was on 
trial, in the absence of a request on his part, to call him as a witness. 
The purpose of the law was to make défendants compétent witnesses, 
but at the same time preser\'e to them the right to remain silent with- 
out préjudice. When any défendant chooses to testify, the statute 
permits him to do so. It does not matter whether his testimony is 
for or against himself, or for or against his co-defendant. The only 
limitation in the statute is that he shall not be made a witness except 
on his own request. Seing sworn as a witness at his own request, he 
is amenable, generally, to the rules governing other witnesses. He 
could testify against or for his co-defendant on trial with him, be- 
cause the only reason why he could not do so at common law was 
that he was a party to the record, and interested in the case. In 
other words, the only common-law reason for his exclusion was that 
he was a défendant alsq on trial. The statute clearly removes that 
objection. The fact that two défendants were on trial does not pre- 
vent the statute applying. There is nothing in it to confine its opéra- 
tion to cases where but a single défendant is named in the indict- 
ment. At the time the statute was passed, the law permitted two or 
more défendants to be jointly indicted. It was left in the discrétion 
of the court to grant or refuse separate trials. U. S. t. Marchant, 
12 Wheat. 480, 6 L. Ed. 700. The congress surely meant that this 
statute should be applied to cases where several défendants were 
indicted together, so as to make each of them a compétent witness; 
otherwise, it would hare been left in the discrétion of the court, where 
more than one were in the same indictment, to abrogate the statute 
by refusing a severance. 

We think the statute made Leefe a compétent witness at his own re- 
quest. To construe it otherwise would do violence to its plain words, 
and would defeat the législative intent. 

The authoritiesconstruing state statutes seem to sustain the view 
that Leefe was a compétent witness. The statute in lowa (Revision, 
§ 3978) provides that ail persons "are compétent witnesses in ail 
cases, both civil and criminal," with exceptions not material to be 
mentioned. Construing this statute, the suprême court, Judge Dillon 
delivering the opinion, held that, "where two or more défendants are 
jointly indicted and tried, each may call upon and use his co-defen<ï- 
ants as a witness, the same as though separate trials had been grant- 
ed." It would seem to be unreasonable, said the court, "to make the 
competency of a witness dépend alone upon the fact whether the trial 
were joint or several, and whether it shall be joint and several dé- 
pendent upon the discrétion of the court. That is, a party accused 
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may or may not use a certain witness, in tlie discrétion of the court. 
Such would be the resuit of a contrary holding in the case before us. 
Again, the rules of évidence adopted by the common law had, in many 
cases, the effect to bar out light. The tendency of modéra législation 
and modem décision is to remove the bars, and to let in the light." 
State V. Gigher, 23 lowa, 318. This construction of the statute was 
followed in a later case. State v. Stewart, 51 lowa, 312, 1 N. W. 
646. 

There is a statute in Massachusetts similar to the United States 
statute. The suprême court of that state, construing the statute, 
held: 

"At the trial of an indictment against two persons iointly, if one of them 
offers himself as a witness, Ws testimony is compétent against tlie other 
défendant, and may, by permission of ttoe court, be introduced after tlie govern- 
ment bas rested its case." Com. v. Brown, 130 Mass. 279. 

In îvewman v. People, 63 Barb. 630, the court construed the New 
York statute which allows a défendant to testify. That statute 
makes him a compétent witness in his own behalf. It was shown in 
the court below that the défendant had been convicted of a felony. 
The court, on the trial, instructed the jury to wholly disregard his 
testimony. On appeal the suprême court reversed the décision of the 
lower court, and held that the law "intended to allow a prisoner the 
beneflt and privilège of stating to the jui-y any matter which was 
calculated to explain the charge against him. This privilège was to 
be enjoyed irrespeçtive of any matter which could disqualify a wit- 
ness under ordinary circumstances." 29 Am. & Eng. Enc. Law, p. 
663, notes 1, 2. 

In construing the Maine statute the suprême court of that state 
said: 

"ïhe reason at flrst given for not allowing a party to testify was bis Inter- 
cst. The old common law shuddered at the idea of any person testifying wbo 
had the least interest. But that reason failed sometimes. In many civil cases 
a party had no interest ïben it was decided that public policy or expediency 
prevented the réception of the testimony. A party to the record was not per- 
mltted to testify, whether interested or not. If only a nominal plaintiEC, be 
could not testify, either for the plaintifE or défendant. Kennedy v. Niles, 14 
Me. 54. Without mucb reasonlng upon the subject, the law pronounced against 
it. The rule was gênerai. But, as stringent as the rule was, it did not apply 
to indictments to its full extent. The parallel between civil and crlminal 
cases was not kept up. If a man was indicted, and pleaded guilty, he could 
testify for his co-defendant. State v. Jones, 51 Me. 125. If, however, he was 
sued for the same cause, and became defaulted, he could not testify for his 
co-defendant. Gilmore v. Bowden, 12 Me. 412. Courts seem inclined not to 
regard a co-defendant in a criminal case as a party, unless 'a party to the issue 
on trial.' That distinction is taken in the English cases before clted. To be 
incompétent to testify, the défendants must be in charge of the same jury. 
Mr. Starkie struck the same key, who declared that 'an indictment against 
several is several as to each.' 2 Starkie, Bv. 11. It is plainly seen that there 
is rauch authorlty and reason for regarding an indictment of two or more per- 
sons as in effect a joint and several indictment; joint when the accused are 
tried jointly, and several when tried separately. But, as before intimated, 
we are not to look upon the question before us as exclusively one at common 
law. Our statutory enactments bear upon it. They hâve weakened, If not 
abrogated, the arrangement of public policy. It was, no doubt, the design of 
the législature that the objection to the competency of parties as witnesses 
shoald be. removed iu both civil and criminal cases. In civil cases the door 
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Is opened wide. In criminal cases the provision is this,: 'In ail crlniinal trials,, 
tlie accused shall, at his own request, but not otherwise, be a compétent wit- 
ness. * * * The husband or wife of the accused ig a compétent witness.' 
Rey. St. c. 134, § 19. Whilé thls enactment does not cover the présent ques- 
tion with literal exactness, It approaches it, afflects and influences it, and re- 
quires us to examine the matter in the light of the législative policy declared 
by it. If both défendants were on trial at the same time, either could testify. 
Com. V. Brown, 130 Mass. 279. If the ai-gunient for the défendant is sound; 
then the common-Iaw rule hàs beeome reversed. Défendants can testify 
against each other when tried together, and cannot so testify when tried apart. 
We do not assent to such a proposition." State v. Barrows, 76 Me. 401. 

Construing the Indiana statute, the suprême court of that state 
said: 

"The appellant prosecutes this appeal from a judgment senteneing him to 
prison for the crime of manslaughter. He was joifltly indicted with one 
George Melrose, and the latter was peruiitted to testify as a witness. In this 
there was no evror. At common law the weight of modem authoiity is that 
an accomplice may testify for the prosecution, if he consents to do so. A ré- 
cent writer says, 'À few cases décide that an accomplice who has not been in- 
dicted is compétent, but the great weight of authorlty taises no distlnctioii 
between accompllces who hâve been and thosé who hâve not been indicted.' 
Rap. Wit. § 21. But our statute dispels whatever doubt may hâve existed before 
its enactment. It radically changes the old and original common-law rule and 
establishes an essentially différent policy. It permifs the accused to be a 
witness in his own behalf. It déclares that the conviction of an infamous 
crime shall not disqualify a witness. It goes further, for it déclares that in 
criminal prosecutions 'the following persons are compétent witnesses: Ail per- 
sons who are compétent to testify in civil actions, * * * accompliees, 
when they consent to testify.' Eev. St. 1881, § 1798. In civil actions parties 
may be witnesses, and no witness is disqualifled because he conspired with an- 
other to commit a tort, or assisted him in its commission; and it seenis diffl- 
cult to perceive why, even if the flrst provision quoted stood alone, an ac- 
complice would not he compétent. But it is not necessary to act upon that 
provision alone, for it must be taken in connection with the other that we 
hâve quoted, and, thus talien, no doubt can exist as to the meaning of the 
statute. The statute déclares that ail accompliees may testify. It imposes 
no limitations and créâtes no exceptions. The courts hâve no authority to do 
either. The question, however, is not a new one in this court, for it has 
always been held that an accomplice is a compétent witness. Johnson v. 
State, 3 Ind. 652; Stocking v. Same, 7 Ind. 326; Ulmer v. Same, 14 Ind. 52; 
•Johnson v. Same, 65 Ind. 269; Ayers v. Same. 88 Ind. 275. In Ulmer v. Same, 
supra, and in Johnson v. Same, supra, the witness was jointly indicted with the 
accused. In Stocking v. Same? supra, the court said of the testimony of an 
accomplice that: 'It is very true that the évidence of persons standing in such 
a relation to each other should be earefuliy scrutinized by the court and jury. 
Yet to exclude it altogether would often exeiude theonly means of disclosing 
guilt. For this reason the Révised Statutes abolished the distinction which 
the pronouncing of judgrûent formerly made in regard to a witness that was 
infamous. 2 Kev. St. 1852, p. 80, § 238, and Id. page 83, § 243. What before 
affected his competency under that enactment goes only to his credibility.' " 
Conway v. State, 118 Ind. 482, 484, 21 N. B. 286. 

In Benson v. U. S., 146 U. S. 325, 13 Sup. Ct. 60, 36 L. Ed. 991, the 
suprême court held : 

"When two persons are jointly indicted for crime, and a severance is or- 
dered, one of the accused, whpse case ig undisposéd . of , may be'çalled and 
examlned as a witness on behalf of th^ governinent àgainst his cp-defendant" 

In this case it will be observed that a seTérdnce had been ordered, 
and the co-defendant offered as a, witness ïv^s not on trial. The su- 
prême court, however, quoted the case of Com. y. Brown, IÇÛ Mass. 
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279, approTingly, The court said (at page 336, 146 U. S., page 63, 
13 Sup. C?t., and page 996, 36 L. Ed.): 

"Indeed, the tlieory of the eommon law was to admit to the witness stand 
only those presumably honest, appreeiating the sanctlty of an oath, unaflected 
as a party by the resuit, and free from any of the temptations of interest 
The courts were afraid to trust the intelligence of jurors. But the last flfty 
years hâve wrought a great change in thèse respects, and to-day the tendency 
is to enlarge the domain of competency, and to submit to the jury for their 
considération as to the credlbility of the witness those matters which hereto- 
fore were ruled sufficient to justify his exclusion. Thls change has been 
wrought partially by législation and partially by judicial construction. By 
congress, in July, 1864 (Rev. St. § 868), It was enacted that 'In the courts of the 
United States no witness shall be excluded in any action on account of color, 
or in any civil action because he is a party to or interested in the issue tried,' 
with a proviso as to actions by and against eiecutors, etc. And on March 16, 
1878, it also passed an act permitting the défendant in crimlnal cases to tes- 
tify at his own request (20 Stat. 30, c. 37). Under that statute, if there had 
been no severance, and the two défendants had been tried jointly, either would 
bave been a compétent witness for the défendants, and though the testimony 
of the one bore against the other, it would none the less be compétent. Corn. 
V. Brown, 130 Mass. 279. The statute in terms places no limitation on the 
scope of the testimony, for its language is, 'The person so charged shall at his 
own request, but not otherwise, be a compétent witness.' " 

The case of Benson v. U. S., supra, is not strictly in point, because 
there had been a severance, and only one défendant was on trial; but 
the language of the opinion shows that the suprême court treats the 
statute as placing no limitation on the scope of the testimony, or the 
competency of the défendant as a witness, when he becomes a witness 
at his own request. 

We find no errer in the record to the injury of the plaintifE in error. 
The judgment of the circuit court is afûrmed. 
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SAMB v. LAVIN. 

(Blstrlct Court, B. D. Pennsylvania, May 5, ISOO.) 

Nos. 20, 32. 

L Ckimikal Law — Indictmbnt — Illégal Sale of Oleomargarinb— CoNSTKtJo 
TiON OF Statute. 

Under 1 Supp. Rev. St p. 505, c. 840, § 6, requirlng retail dealers in 
«leomargarlne to pacli same in "suitable wooden or paper packages," 
marked or branded as the commissioner of internai revenue shall pre- 
Bcribe, and imposing the penalty of fine and imprisonment upon "every 
person" who knowingly sells, dellvers, or packs oleomargarine in any other 
form than in "new wooden or paper packages" as thereln prescribed, an 
Indlctment is good which charges a retail dealer with selling, delivering, 
and paçking oleomargarine in packages which are not "new and suitable" 
Wooden or paiier packages. 

S. Sahe. 

The sale or delivery of oleomargarine In packages that are not new, 
belng an indictable offense, under 1 Supp. Kev. St p. 505, c. 840, § 6, and 
the Word "suitable" used in the statute, in respect to the kind of packages 
In which sales must be made, belng indeflnite, such word may be disre- 
garded as surplusage in an indictment charging défendant with selling 
, and delivering (deomargarlûe In packages not^"new and suitable." 
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8. Same. 

Under 1 Supp. Eev. St. p. 505, c. 840, § 6, rèquirlng oleomargarlne to be 
packed în packages "marked and branded as the commissloner of internai 
revenue shall prescrlbe," and imposing a penalty for packing same "in 
any manner contrary to law," an indictment is good whicli cliarges de- 
fendant with packing oleomargarine "in packages not marked in accord- 
ance with the régulations of tbe commissloner," -without regard to tlie 
klnd of package used. 

4. CONSTITUTIONAL LaW— POLICB ReQUIjATIONS ITT RbVBNOB LaW— TaX ON 

Oleomargarine. 

1 Supp. Ker. St. p. 505, c. 840, imposing a tax on manufacturers and 
dealers in oleomargarine, and regulating the sale of such article, liaving 
for its primary object the raising of revenue, and not protection to pur- 
chasers, is not uncoustltutional, as being an infringement upon the police 
powers of the states. 

Motions in arrest of judgment and for a new trial. 

James M. Beck, U. S. Atty., and Francis F. Kane, Asst. U. S. Atty. 
Francis B. Bracken, for défendant Uougherty. 
Jno. A. Ward, lor défendant Lavin. 

McPHEESON, District Judge. Two positions are talîen in sup- 
port of the motion to arrest tlie judgment: First, that the indictment 
does not set out an offense under the act of 1886 (1 Supp. Rev. St. 
p. 505) ; and, second, that the statute is unconstitutional, in so far as 
it provides for the marking of packages used by retail dealers in 
oleomargarine, — the allégation being that in this respect it is not a 
revenue measure, but is a police régulation, which congress is eaid 
to bave no power to enact. 

The indictment charges the défendant with unlawful sale, unlawful 
delivery, and unlawful packing, and in each count the package is de- 
scribed as not a "new and suitable" wooden or paper package. The 
flrst position is based upon the contention that no such offense is cre- 
ated by the act as a sale, or delivery, or packing, by a retail dealer, in 
other than "new and suitable" packages, and therefore that the in- 
dictment does not set forth a criminal act. It is argued that the first 
pénal clause of section 6, so far as it affects a sale or a delivery of oleo- 
margarine, can only apply to the manufacturer or the Wholesale deal- 
er; because it is the manufacturer who is expressly required, by an 
earlier clause of that section, to pack in wooden packages "not before 
used for that purpose," — that is, in packages that are "new"; and be- 
cause ail sales by manufacturers or wholesale dealers are directed by 
the same section to be made in "original stamped packages," — that 
is, in new packages; whilp the retail dealer is permitted to sell in a 
"suitable" wooden or paper package, and (it is said) may therefore sell 
in a package that is not "new." It is further argued that the second 
pénal clause of section 6, which forbids the packing of oleomargarine 
in any manner contrary to law, does not forbid the retail dealer to 
pack in a "new and suitable" package, but only forbids him to sell in 
a package not "suitable," because in bis case no other manner of pack- 
ing is contrary to law, and therefore that a packing chargèd to hâve 
Ijeen made not in "new and suitable" packages is not an indictable 
offense. The conclusion sought to be drawn is that as the indict- 
ments charge the défendant, as a retail dealer, with packing, selling, 
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or delivering in packages that were not "new," as well as not "suit- 
able," wooden or paper réceptacles, the acts thus set forth do not 
lay him open to a criminal proceeding. 

The dispute at the trial was over the marking of the packages, and 
there was not a word of controversy concerning either their newness 
or their suitability. As a conséquence, if the indictments are tech- 
nically détective for the reason noAv urged, the défendant lias already 
had one chance of escape before a jury in a trial upon the merits, and 
must now be given a second chance upon a trial of the same issue 
under new indictments framed to meet his objections; for I do not 
agrée with the argument that section 6 has been so faultily drawn 
that a retail dealer is not within its provisions at ail, and tlierefore 
that no subséquent indictment could be successfully sustained. On 
the contrary, I think that the duties of a retail dealer are described 
with sufficient plainness by the section in question, and that an indict- 
ment in some form or other is maintainable. The présent question 
is whether the indictments now under considération are good. Let us 
consider the obligations of a retail dealer. He must not remove the 
oleomargarine from tbe original stamped package that has been de- 
livered to him by the manufacturer or by the wholesale dealer until 
he has agreed with a customer upon the terms of a sale at retail. 
(The régulations of the commissioner of internai revenue permit bim 
to prépare tbe article in retail packages, but thèse must remain in, 
or at most upon, the original stamped package.) After euch agree- 
ment to sell, the dealer must pack the pound, or other quantity less 
than 10 pounds, in a "suitable" wooden or paper package, and the 
sale becomes complète when delivery is made. What a "suitable'" 
package may be is not deflned by the act, but I think the meaning is 
that a suitable package is such as the dealer himself may re-i^sonably 
ând to be convenient and proper, according to the usages and demands 
of the trade. Thus far, the retailer's package is not described as 
"new,"^ — although I venture to affirm that no one would regard such 
a package as "suitable" unless it was also "new," — but, when the stat- 
ute comes to impose penalties for the violation of its provisions, it then 
déclares that "every person''^ — and this inclusive phrase certainly em- 
braces the retail dealer — must sell and deliver in a "new" wooden 
or paper package or sufîer the conséquences declared by the section. 
Tliat "every person" includes the retail dealer appears clearly from the 
considérations that ail who sell "in any other form than in new wood- 
en or paper packages" are embraced by the express language of the 
clause, and that no other person tlian a retail dealer is allowed to 
soU in a package made of paper; the manufacturer and wholesale 
dealer being conflned to sales in packages made of wood. 

I think there is no inconsistency or contradiction between the two 
sentences now being considered. In one sentence, the package is de- 
scribed as "suitable," — whatever this somewhat vague expression 
may include, — and in the succeeding sentence "suitable" is declared, 
at least in one of its aspects, to mean "new." When, therefore, the 
government uscd both thèse words in referring to the defendant's 
packages. I think it may fairly be said that the newness was only 
spoken of as one élément of suitability, and that there was nothing 
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objectionable in sucli use of language, in view of tlie collocation ol 
sentences in the section. Moreover, I thinli the very indeflnite word 
"suitable" serves no purpose in the indictment, as it served no pur- 
pose at the trial, and may be properly disregarded as surplusage. If 
the pleader had described the pacliage as not of a proper eolor or 
texture or size, no attention would be paid to such an immaterial 
averment, and, in my opinion, no more weight should be given to the 
averment of suitability. If the défendant is punishable for failure 
to sell or deliver in a new pacliage, — as I think he is, — ^and is not 
punishable for failing to sell or deliver in a suitable package, the avei- 
ment of suitability is wholly foreign to the charge, and may be disre- 
garded. 1 WTiart. Cr. Law (7th Ed.) § 622. 

But, even if the counts concerning sale and delivery are defective, 
the counts concerning packing are, I think, unquestionably good. 
Thèse counts charge him with packing in a manner contrary to 
law, namely, in packages not marked in accordance with the régula- 
tions of the commissioner. Where this is the charge, it is immaterial 
what kind of a package is used; for section 6 déclares it to be an of- 
fense to pack in any package (without further describing it) any oleo- 
margarine in any manner contrary to law, and therefore, if the pack- 
age is not properly stamx)ed or branded, the offense of unlawful packing 
is committed,whetherthé package be new or old, suitable or unsuitable. 
To describe the package as "new and siiitable" in such counts is, to my 
raind, so plainly surplusage that I think nothing further need be said 
to show that thèse words may properly be treated as nonexistent. I 
am not déciding, of course, that the prohibition of unlawful packing 
may not include more than the use of unmarked packages, but merely 
that the use of such packages is, at least, one of the acts that are 
forbidden by the prohibition. 

The defendant's second position may, I think, be sufficiently an- 
swered by quoting a short extract from the opinion of Chief Justice 
Puller in a récent case arising under the act now in controversy : 

"The act before us is on Us face an act for levying taxes, and, although it 
may operate in so doing to prevent déception In the sale of oleomargarine as 
and for butter, its primary object must be assumed to be the raising of revenue. 
* * * The oleomargarine législation does not dlffer in character from law.s 
relating to distilled spirits and tobacco, and the object is the same in both, 
namely, to secure revenue by internai taxation, and to prevent fraud in the 
collection of such revenue. Protection to purehasers in respect of getting the 
real, and not a spurious, article cannot be held to be the primary object in 
either instance, and the identification of dealer, substance, quantity, etc., by 
marking and brandlng, must be regarded as means to effectuate the objecta 
of the act in respect of revenue." In re .KoUock, 165 U. S. 536, 537, 17 Sup. Ct. 
447, 448, 41 L. Ed. 816, 817. 

If the principal object of the act is the raising of revenue, and not 
protection to purehasers, as the suprême court has thus declared, the 
argument that congress has unlawfully invaded the police power of 
the States must fall to the ground. 

The motions in arrest of judgment and for a new trial are both over- 
ruled. To the overruling of the motion in arrest of judgment an ex- 
ception is sealed for the défendant. 
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UNITED STATES v. CHUKCHILD. 
(District Court, N. D. Oalifornia. May 10, 1900.) 

No. 3J88. 

Oriminai, Law— Unlawfol Ocodpancy of Public La::^ds— Indictmekt. 

An indictment charging défendant with. unlawfuUy and knowingly main- 
taining a certain inclosure of public lands, wlthout alleging that the In- 
closure was made witliout claim or color of title to any of the land in- 
closed, "made or acyuired in good faith, or an asserted riglit tliereto by 
or under claim, made in good faith, with a view to entry thereof at the 
proper land office nnder the gênerai laws of the United States," in the 
lauguage of the act of February 25, 1885 (23 Stat. 321), is fatally détective. 

Frank L. Coombs, U. S. Atty. 

Denson & Schlesinger, for défendant. 

DE HAVEN, District Judge. The défendant is charged with un- 
lawfuUy and Ivnowingly maintaining a certain inclosure of publie 
lands of the United States, in violation of section 1 of the act entitled 
''An act to prevent unlawful occupancy of the public lands," approved 
February 25, 1885 (2.3 Stat. 321). The indictment is fatally détective 
in not charging that at the time the alleged unlawful inclosure was 
made or erected the défendant or other person who constructed the 
sanie had no claim or color of title to any of the public land inclosed, 
"made or acquired in good faith, or an asserted right thereto by or un- 
der claim made in good faith with a view to entry thereof at the 
j^roper land office under the gênerai laws of the United States." The 
denmrrer will be sustained. 



CHANCELLOR, ETC., OF OXFORD UNIVERSITY v. WILMORE- 
ANDEBWS PUB. CO.i 

(Circuit Court, S. D. New York. April 28, 1900.) 

Unkaih Compétition — "Oxford" Bibles. 

The name "Oxford" on Bibles has so long been used to designate the 
Bibles prepared and publlshed by the University of Oxford, England, 
as to hâve become identified with sueh partieular publications as denoting 
thoir origin, and the use of such name by another publisher, having no 
connection with the place or name, can hâve no purpose except to deceive 
purchasers, and constitutes unfair compétition. 

In Equity. Suit to enjoin the use of a trade-name. On final liear- 
ing. 

Kowland Cox, for plaintiff. 
Louis F. Doyle, for défendant. 

WHEELER, District Judge. The University of Oxford, England, 
is a body corporate known by the name and syle by which this suit is 
brought. Books appear to hâve been printed by it as early as the 

lAs to unfair compétition in trade, see note to Seheuer y. MuUer, 20 C. 0. 
A. 165, and Lare v. Harper & Bros., 30 C. C. A. 376. 
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fifteenth century, and letters patent for printing bocks of ail kinds, in- 
cluding Bibles, to bave been granted to it by King Charles I. in the 
seventeenth century. It bas printed Bibles of many kinds, iwepared 
by its ofiicers and seholars witb great care, wbicb are generally known 
as "Oxford Bibles." No other Bibles are published at Oxford, and 
thèse are ordered, sold, and bought by tbat name. Among the kinds 
is the Teachers' Bible, first published in 1876, which contains, besides 
the text, a Manual of Helps to the Study of the Bible, fuU'of reliable 
information respecting the authors and books of the Bible and Pales- 
tine, a concordance, indices, tables, and maps. This, with new édi- 
tions, bas since been published and sold by that name continuously in 
this country and throughout the world. The défendant bas printed 
and published a Bible specifled on the title page as an "Oxford Bible : 
The S. S. Teachers' Edition," and on the back as a "Holy Bible; Ox- 
ford, S. S. Teachers' Edition." This suit is brought against this use 
of that name. The défendant dénies any right of the plaintifif to the 
exclusive use of the word "Oxford" upon Bibles, and allèges that this 
name, as applied to Bibles, is used to designate and describe a style 
of Bible otherwise known as the "Divinity Circuit," bound in soft, 
flexible leather, with overlapping edgee; that the plaintiff bas lost any 
right it may bave had to the use of this word by permitting others to 
use it; that the Bible with which the défendant is claimed to interfère 
was printed in this country; and that the défendant bas altogether 
ceased using it. 

It is insisted for the défendant that the name of a place of origin 
cannot become a valid trade-mark of goods and products, and that 
"Oxford" hère is merely the name of the city of the plaintiff, and could 
not be exclusively used to distinguish the plaintifE's Bibles. But this 
word is a part of the plaintiff's name, and as such bas given name 
to the plaintiff's Bibles, and bas come to be a means of showing their 
origin. The défendant bas no connection with the place or name, and 
this use of the name by the défendant can be for no purpose but to 
represent the defendant's Bibles as coming from the plaintiff. The 
plaintiff bas no copyright of this work, and any one would, of course, 
hâve a clear right to print and publish it, but no one would bave a 
right in any false manner to represent sucb a product as the work of 
the plaintiff. The use of the name upon the defendant's Bibles had a 
tendency to so represent, and to confuse the plaintiff's use of its name 
in its business. 

That the plaintiff prints and publiebos this work in America as 
well as at the university makes it none the less the plaintiff's product, 
and confers no right upon others to publish it in the name of the 
plaintiff, or to use the plaintiff's name in publishing it in America or 
elsewhere. The évidence does not show acquiescence of the plaintiff 
in use by others amounting to an abandonment of right by the plain- 
tiff, nor establish that the name bas thereby or otherwise become 
merely descriptive of the Bibles, instead of representing their origin, 
nor that an Oxford Bible is merely the "Divinity Circuit." The case 
shows sufficient interférence by the défendant to furnish ground for 
commencing the suit, and the ceasing of the interférence by the défend- 
ant does not take away the right of the plaintiff to a decree, with 



BENNETT V. BOSTON TBAVELER 00. 445 

costs. Sufficient perception of profits does not, however, appear to 
warrant an accounting. Rahtjen's American Composition Co. v. Holz- 
appel's Composition Co. (C. 0. A.; April 11, 1900) 101 Fed. 257. De- 
cree for a perpétuai injunction, with costs. 



BENNETT v. BOSTON TRAVELER CO. 

(Circuit Court oï Appeals, First Circuit March 16, 1900.) 

No. 281. 

Copyright— CuT or Engraving— Action to Recover Penalty for Inpringe- 

MENT. 

An action under Rev. St. § 4965, to recover tlie penaltles tliereby imposed 
for infringement of a copyriglited eut, can only be maintained wlien the 
eut bas been copyriglited as such. The copyrighting of a newspaper con- 
taining such eut, as a whole, gives no rlght of action under tliat section, 
but the remedy for infringement in that case is prescribed by section 4964. 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts. 

George L. Boberts (Eeuben L. Roberts, on the brief), for plaintiff 
in error. 

G. Philip Wardner, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

COLT, Circuit Judge. This action was brought by the plaintiff, 
James Gordon Bennett, against the Boston Traveler Company, to 
recover the pecuniary penalty for infringement of a copyrighted en- 
graving, eut, or print, imposed by section 4965 of the Bevised Stat- 
utes, as amended by the act of March 2, 1895, c. 194 (28 Stat. 965). 
On June 15, 1898, the plaintiff published in the Xew York Herald 
a eut entitled: "William, You're Too Late." On June 21, 1898, 
the défendant published in the Boston Traveler a similar eut, en- 
titled: "Willie, Keep Oiï the Grass. You're Too Late." The plain- 
tiff took out a copyright in the issue of the New York Herald of 
June 15, 1898, but did not take out a copyright in the eut, except 
as such eut is a part of his paper of that date. The statute contains 
two distinct provisions respecting infringement. Section 4964 provides 
the penalty for infringement of a copyrighted book. Section 4965 
provides a différent penalty for infringement of a copyrighted engrav- 
ing, eut, print, and other articles speciflcally enumerated. 30 Stat. 
1109; 28 Stat. 965. The plaintiff contends that a newspaper is a 
book, within the meaning of the copyright law; and, assuming this 
to be true, it is admitted that he could hâve brought an action for 
infringement under section 4964, claiming that the eut in question 
was a material part of the subject-matter of his copyright. I5ut this 
is not the plaintiff's case. He bas brought suit under section 4965, 
for infringement of his copyrighted eut, and not under section 4965, 
for infringement of his copyrighted paper. In support of the main- 
tenance of the présent suit, the contention of the plaintiff is that 
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section 4965 is applicable to a eut which constitutés a part of a copy- 
rightea book. His position is that in such a eàSé it is only neces- 
sary tO copyright the book, asisiucli, and tliat it is not necessary to 
take out a separate copyright for the eut, as such, in order to bring 
an action under section 4965. In determining this question against 
the plaintiiï's contention, and directing a verdict for the défendant, 
the court below said: 

"This is a suit for tlie infringement of the copyright of an engraving. I 
hold with respect, to the provision^ of section 4965 that the Eevised Statutes 
require that the copyright of an engraving, as snch, shall be talcen out sep- 
arately and apart from the newspaper in which the engraving is contained, 
and that, if a party desires to copyright an engraving separately and apart 
from the newspaper in vs^hlch it Is con+alned, he must send a separate descrip- 
tion of it to the librarian of congress, he must tal^e out a separate copyright for 
it, and he must marlî each separate engraving, 'Oopyrlghted, 1898,' etc. That. 
it is admitted, bas not been done in this case. I hold, therefore, that the 
copyright of the plaintiffi in this case is only the copyright of the paper as a 
whole, and that if he, under thèse circumstances, desires to proceed for au 
infringement of copyright, he must proceed for the infringement of the copy- 
right of the paper. This he would be entitled to do, for the copyright of the 
whole paper is infringed by reproducing any substantial part of it. But 
there are spécial provisions for the copyright of engravings, as such; and the 
provisions of the law as to the copyright of engravings, as such, I hold havo 
not been carried out in this case." 

We agrée with this ruling of the court below. In view of the 
express provisions of the statute, we do not see how the court could 
hâve ruled otherwise. 

Section 4952 of the statute provides as follows: 

"The author, inventor, designer, or proprietor of any book, * » * en- 
graving, eut, print, * * * shall, upon complying with the provisions of 
this chapter, hâve the sole liberty of printing, reprinting, publlshlng, complet- 
Ing, copying, executing, flnishing, and vending the same." 

Section 4956 déclares: 

"No person shall be entitled to a copyright unless he shall, on or before the 
dày of publication, in this or any foreign country, deliver at the office of the 
librarian of congress, or deposit in the mail within the United States, addressed 
to the librarian of congress, ♦ * * a printed copy of the title of the book, 

* » * engraving, eut, print; * * * nor, unless he shall also, not later 
than the day of the publication thereof, in this or any foreign country, deliver 
at the ofiiee of the hbrarian of congress, * * * or deposit in the mail, 
within the United States, * ♦ * two copies of such copyright book, 

* * * engraving, eut. print." 

Section 4962 déclares: 

"No person shall maintain an action for the infringement of bis copyright 
unless he shall give notice thereof by inserting in the several copies of every 
édition published, on the title page, or the page immediately following it, if it 
be a book; or if a * * * print, eut, engraving, * * * by inscribing 
upon some visible portion thereof, or of the substance on which the same shall 
be mounted, the following words, viz.: 'Entered according to act of congress, 
in the year , by A. B. in the office of the librarian of congress, at Wash- 
ington;' or, at his option, the word 'Copyright,' together with the year tlie 
copyright was entered, and the name of the party by whom it was talten out." 

Section 4964 provides the penalty for infringement of a copyrighted 
book: ■ 

"Every person who, after the recording of the title of any book and the 
depositing of two copies of such book as provided by this act, shall, contrary to 
the provisions of this act, within the term limited, and without the consent of 
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the proprietor of the copyright flrst obtained in writing, sigaed in présence of 
two or more wituesses, print publisli, dramatize, translate, or import, or, 
knowiiig the same to be priuted, published, dramatized, translated, or imported, 
sliall sell or expose to sale any copy of such book, shall forfeit every copy 
thereof to such proprietor, and shall also forfeit and pay such damages as may 
be recovered in a civil action in any court of compétent jurisdiction." 

Section 4965 excludes books, and provides the penalty for infringe- 
ment of otlier eopyrighted articles: 

"If any person, after the recording of the title of any map, * ♦ * print, 
eut, engraving, * * * shall within the term limited, contrary to the provi- 
sions of this act, and without the consent of the proprietor of the copyright 
tlrst obtained in writing, signed in présence of two or more witnesses, engrave, 
eteh, work, copy, print, publish, » * * either in whole or in part, * * * 
or * * * shall sell or expose to sale any copy of such map or other article, 
as aforesaid, he shall forfeit to the proprietor ail the plates on which the 
same shall be copied, and every sheet thereof, either copied or printed, and 
shall further forfeit oue dollar for every sheet of the same found in his posses- 
sion, either print ing, printed, copied, published, imported, or exposed for 
saJe." 

By thèse provisions, to obtain a copyright upon a book it is neces- 
sary — First, to deliver, on or before the day of publication, at the 
office of the librarian of congress, or to deposit in the mail, a printed 
copy of the title of the book, and not later than the day of publica- 
tion to deliver at the oiïice of the librarian of congress, or deposit 
in the mail, two copies of such book; second, it is necessary to give 
notice of copyright by inserting such notice in the several copies 
of every published édition of the book, on the title page or the page 
immediately following. The plaintiiï has sought to comply with 
thèse provisions with respect to his eopyrighted newspaper. To en- 
title a person to a copyright for an engraving, eut, or print, it is nec- 
essary — First, to deliver, on or before the day of publication, at 
the office of the librarian of congress, or deposit in the mail, a 
printed copy of the title of the engraving, eut, or print, and, not 
later than the day of publication, to deliver at the office of the 
librarian of congress, or deposit in the mail, two copies of such eopy- 
righted engraving, eut, or print; second, it is also necessary that 
he shall give notice of copyright, by inscribing such notice upon 
some visible portion of such eopyrighted engraving, eut, or print, 
or of the substance on which the same shall be mounted. Thèse pro- 
visions the plaintiiï has not complied with, and he is therefore not 
entitled to a copyright in his eut, as such, or to bring an action 
for the infringement thereof under section 4965. He has not deliv- 
ered to the librarian of congress, or deposited in the mail, a printed 
copy of the title of his eut ; nor has he inscribed the notice of copy- 
right upon the eut. Section 4952 expressly déclares that no per- 
son shall maintain an action for the infringement of his copyright 
unless he compiles with the provisions of this chapter, and the remedy 
provided by section 4965 cannot be invoked "until the recording of 
the title" of the article eopyrighted. 

The plaintifC asks us to construe section 4965 as if a book was 
included among the enumerated articles. This cannot be done, espe- 
cially as the preceding section gives a spécifie remedy in the case 
of books. The fact is, the plaintifif has sought to take out a copy- 



448 101 FEDERAL REPORTER. 

right on his paper alone, and he bas not seen fit to také ont a sep- 
arate copyright on his eut. He may be entitted to the remedy pro- 
vided by statute for the infringement of the thing which he bas copy- 
rigbted. He is not entitled to anotber remedy prorided by statute 
for the infringement of anotber thing, which be bas not copyrighted. 
Whether congress should bave extended section 4965 to the case of 
books, or whether the remedy provided by section 4964 affords an 
inadéquate relief in the présent case, are considérations which can- 
not affect the enforcement of the présent statute, as long as it re- 
mains unchanged. 

The détermination of this question against tbe plaintifE in error 
renders it unnecessary to consider the other questions raised by the 
assignments of error. Tbe judgment of the district court is af- 
flrmed, with costs of this court. 
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MORSE-KBBFER CYCI/E-SUPPLY CO. v. EXOELSIOR NEEDLE OO. 

(Circuit Court of Appeals, Second Circuit. April 3, 1900.) 

No. 128. 

1. Patents— Invention— WiRE-SwA&iNQ Machines. 

The Dayton patent, No. 474,548, for a swaging machine, is void for 
anticipation and laclî of invention in vlew of the prior art, and especially 
of the Miller patent. No. 364,274, and the Peck patent, No. 428,572, hoth 
for swaging machines, and the Brown & Sharpe machine for cutting screws. 

8. Samb — Infringement. 

The Dayton patent, No. 492,576, for a swaging machine, actlng in com- 
binatjon with an automatic feed and cutting device, as to the first four 
claims, covering broadly the application of f eeding and cutting devices, 
properly timed, to swaging machines, and clalm 6, is void for want of 
patentable invention, and anticipation by the Kaiser patent. No. 33,707, 
for a needle machine, and the Breedon machine, for making wlre blanks. 
Claims 5, 8, and 9, in so far as they cover a variable connection between 
the cutter plate and pinchers for determining the position of the cutter, 
involve invention. Also lield infringed by machines made under the Morse 
patent, No. 588,648. 

Cross Appeals from the Circuit Court of tbe United States for tbe 
District of Connecticut. 

This cause cornes hère upon cross appeals from a decree of the circuit court, 
district of Connecticut. 97 Fed. 627. The suit was brought upon two patents 
owned by complalnant, vlz. No. 474,458, May 10, 1892 (application flled October 
12, 1891), to William H. Dayton, for a swaging machine, , and No. 492.576, 
February 28, 1893 (application flled September 21, 1892), to WiUiam H. Dayton, 
for machine for swaging wire. The earller patent contiiins three claims, ail 
of which the circuit court held invalld for want of patentable invention; from 
which décision complalnant has appealed. The later patent contains nlne 
ckiims. The seventh was not declared on. The first, second, third, fourth, and 
sixth were held invalid for lack of invention, from which décision complalnant 
has appealed. The circuit court, however, held that the flfth, eighth, aiid ninth 
claims of this later patent were valid, and infringed, from which décision de- 
fendant has appealed. 
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II. A. Seyinour and Frederick P. Fish, for complainant. 

Alfred Wilkinsoa, for défendant. 

lîefore WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The patentée lias been connected for 
?>5 years with the Excelsior Needle Company, tlie complainant, a 
manufacturer of steel articles sucli as needles, bicycle spokes, etc., 
and assigned both patents to it. The machines built under thèse pat- 
ents hâve been used for the manufacture of double-butt swaged bicy- 
cle spokes, and, as the bicycle industry increased enormously during 
the period between 1893 and the taking of the proofs in this case, it is 
not surprising to ând that the output of sucli spokes has run up into 
the millions. The double-butt swaged bicycle spoke appears to be an 
improvement upon those which preceded it, viz. the "straight," the 
"upset," the "drawn," and the "singie-butt swaged"; but there is no 
indication that any effort was ever made to patent it. The patent in 
suit. No. 474,548, which, it is claimed, first made it practicable to 
swage by machine a spoke having a butt, or enlarged and unswaged 
portion, at each end, does not, from beginning to end, contain any 
référence to bicycle spokes. It is adapted to swage wire for needles 
or other purposes to différent diameters without stopping the ma- 
chine. A pièce of métal, such as a wire blank, is swaged by subject- 
ing it to repeated blows, and rotary machines for doing this work 
were well known before this patent. Th(»re is, of coui'se, a gênerai 
similarity between such machines. The blows are administered by 
suitable blocks of métal called dies, between which the wire is fed. 
Thèse dies are arranged in a revolving liead, power-worked to rotate 
at a very high rate of speed, and which is itself inclosed within a sta 
tionary shell. This rotation prodaices centrifugal motion in the 
dies. causing tliem to separate, until they (or additional "die blocks" 
or "followers," which contact with the dies) strike against projec- 
tions, spoken of as "tappets" or "rollers'' se(-ured to the shell, and 
which ])rotrude into the circular pathway, throngh which the dies 
or followers revolve. As soon as tliey coiiie in contact with thèse 
projections, the dies are driven sliarply in a centri])etal direction, 
and their faces strike the wire. The high s])e(>d of rotation produces 
a very large number of blows per second, and, when the portion of 
the wire subjected to .such action has been swaged, the blank is 
moved further along, and a new jtortion submitted to the strokes of 
the dies. The mode of opération will bc rendily understood from au 
inspection of an earlier patent to Dayton, No. 370,144, Jan. 10, 1888, 
for machine for swaging needle blanks. It had been found by ex- 
périence with sewing machines that tlie needle sometimes became 
heated by friction. To avoid this, it scemcd désirable to prodnce a 
needle of which the body above the eye sliould be rediiced in size. To 
accomplish this resuit. Dayton reorganized an earlier machine so as 
to swage the needle "of a snialler diauieter at one part than at 
another part." The foUowing figure from No. 37fi,144' illustrâtes 
that machine, a being the rotating shaft, b the stationary shell, and 
1 the rollers, of which there are a dozen, arranged around the interior 
of the shell. 
101 F.— 29 
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The spécification of this patent states that, to effect the object 
of swaging to a smaller diameter at one part than at another part, 
"the followers, o, are made wider [i. e. deeper ftom front to rear on 
the line of the shaft] than the dies, c, and the dies, c, are pressed for- 
ward by the springs, v, so that their front surfaces rest against the 
back surface of the ring, f, when in a normal position, and the faces 
of the followers, o, and of the dies, c, where they come together, are 
slightly inclined; hence, when the springs, v, are compressed by the 
dies, c, backwardly, the faces of the dies will be brought doser to- 
gether. I am therefore able to pass in between the dies a cylindrical 
article, such as a previously reduced needle blank, such blank being 
contained in a suitable holder, and by pressing the end of the holder 
against the outer ends of the dies, c, such dies are gradually pressed 
backwardly against the springs, and they approach doser together 
as the reducing or swaging opérations progress. In the manufacture 
of needle blanks the wire is passed into one or more swaging ma- 
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chines, and reduced to the diameter of the needle at the point. Then 
the needle blank is placed in a holder that allows the cylindrical por- 
tion of the needle body to project the proper distance, and then the 
blank is passed in betw'een the dies, c, which in their normal condi- 
tion are sufflciently wide open for the needle to pass freely between 
their faces, so that the point portion of the needle blank projects in- 
wardly beyond the die faces, and by pushing the end of the holder 
against the outer ends of the dies as they revolve the dies will be 
brought doser together, and the body of the needle wUl be reduced, 
leaving the point portion of the needle blank untouched." This ma- 
chine having been devised, as was said before, to eflect an improve- 
ment in sewing-machine needles, its terminology is conâned to the 
manipulation of needle blanks. It is quite apparent, however, that it 
is, as its inventor asserted, capable of swaging to différent diameters 
on the same blank, and, that being so, it can be easily adapted to 
deal with diameters greater than a needle's, and to swage a bicycle 
spoke with a double butt. Such arrangement would be a mère mat- 
ter of adjustment of parts, and of appropriate insertion of the blank 
in the holder. This machine, however, would be slow, by reason of 
the lack of automatic features. The operative's hand and skiH 
would be continnally required to adjust and readjust the blank in 
the holder, to insert the thicker portion beyond the range of the dies' 
activity, and to make the dies functionally efficient by pressing back 
the springs and the dies with them until the roller tappets could im- 
part to the latter the motion necessary to swage to the smaller di- 
ameter. What was needed was such mechanism as would enable 
the dies to be quickly thrown out of effective opération without stop- 
ping the machine, so as to permit a section of the wire to be passed 
through the dies without being acted upon by them, and also to en- 
able the dies to be quickly thrown into effective opération while the 
machine is running, and cause them to swage any desired length of 
wire to a uniform diameter; and ail this without the necessity of 
constant adjustment or readjustment in a holder. To make the ma- 
chine efficient, it would seem to be necessary at least to reduce the 
function of the operative to the mère throwing in and throwing out 
of the dies by means of mechanism associated with the very machine 
in which the dies are located. 

One other earlier patent should be considered befoire setting out 
the patent in suit. It is No. 364,274, June 7, 1887, to Miller, for ma- 
chine for swaging needle blanks. The spécification states that: 

"In the macbines of the class referred to, adjustment of the dies, either to 
compensate for the loss of métal by wear or resurfacing, or for swaging dif- 
férent slzes of needles. has heretofore been effected by Inserting steel plates or 
'fllling pièces' of varying thiekness between the dies and the contact blocks. 
[This patentée calls the die blocks or foUowers "contact blocks."] But this 
means of adjustment has been found objectionable, and unsatisfactory, and 
the object of my invention is to overcome the inconvenience Incidental thereto. 
This object I accomplish by providing wedges, which are interposed between 
the dies and contact blocks, and may be adjusted as may be desired to adjust 
the dies. * * * The inner ends of the contact blocks are beveled to cor- 
respond to the bevel of the wedges." 
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A single figure from his patent will sufBciently display Miller's 

devpée:,rfi. *i ■ ■ ■ ■ ,-,,! ' : 




A is the rotary die bolder, grooved or recessed for the réception of 
the dies, B, and contact bliDcks, 0. The roUerg or tappets are not 
shown in this figure; tliey impinge upon the outside of the contact 
blocks. The wedges are shown at D, D, and are arranged with an 
èlbow through which runs the screw, F, in a slot, which gives tlie 
wedge play enough to and from the axis of rotation to partake of the 
centrifugal and centripetal motion of the dies and contact blocks. 
' The patent in suit, No. 474,548, refers to the patentee's earlier one, 
No< 376,144, in which "there are dies which can be moved in contact 
with inclined surfaces so as to cause thèse dies to approach nearer 
together, or the reverse." 

"I flnd, bowever,".says the patente*, "that in many swaging opérations the 
dies as tliey revolve around^ the article to be swaged should remain in one 
position. [It will be remembered that in No. 376,144 the dies moved forward 
and baclc, and as tJiey thus moved up or down the sloping surfaces upon which 
tihey abutted they came nearer together or receded further apart. The pat- 
entee's flrst suggestion, therefore, is to hâve the sloping surfaces on which the 
dies abut alone partake of the forward and bacl^ward movement, the resuit 
of which, because of the slope, wlU be the same as In 376,144, so far as the 
conséquent approach or recession of the dies is coneerned.] Swaging ma- 
chines bave also been made with wedges adjusted by screws for varying the 
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action of tlie dies; but thèse wedges could only be moved when tlie machiné 
was at rest. [This Is a référence to the Miller patent, supra.] The object of 
the présent invention Is to give a movement to the inclined devices in a direc- 
tion parallel, or nearly se, to the axis of rotation of the dies, and during 
tlieir rotation, in order that the inclined surfaces may cause the dies to come 
doser together, or the reverse, and thereby, with the saine dies, forge or 
swage articles of différent diameters "without stopping the machine, or forge a 
round article that varies In diameter in différent parts of its length." 

The machine of this patent is best shown in Fig. 2. 




The spécification proceeds as foUows: 

"The dies, A, B, are adapted to slide radially [that is, to hâve centrifugal 
and eentripetal motion] in the revolving liead, C, of the sliaft. D, and their adja- 
cent faces are reeessed semicireularly, and more or less tapering, so as to be 
adapted to swaging tlie intended article; and around the head, C, is a stationary 
shell, E, and within this shell are the rolls, F, or équivalent devices, for pressing 
the dies towards each otlier as the shaft, D, aud head, C, are revolved. I pro- 
vide an inclined surface that is movable endwise in relation to the dies, so 
that the die-aetuating devices may act more or less upon the dies, — that is to 
say, to bring them nearer together, or allow theni to be further apart; and the 
end motion is given to tlie inclined surfaces in any suitable mauner during the 
opération of the machine, the dies theniselvcs revolving in a fixed position 
relatively to the movable inclined surfaces. Se\'eral devices for effecting tliese 
objects hâve been devised hx me, and will be the subject of separate applica- 
tions; Init in the drawings I hâve represeiited convenient devices for use, and 
which illustrate the features of this invention." 

"The dies, A, B, are represented as witUin a cross groove in the revolving 
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head, C, and held tberelp by the removaWe cap plate, Q, and there are die 
blocbs, ^, H, in Une wlth the dles, A, B, and against wblcli the roUs, F, act, 
and thèse are héld In position by the cap plates, K. The wedges, L, h, inter- 
vefte between the dles apd die bloclcs, and they are moyable.endwlse, bo that, 
when the thicker portions of the Incline^ surfaces of the we;dges are between 
the aie bloeks and dles, 1;he dles wlll be brbught clpser tppeUiçr than they "wlll 
be when the thinner partS: of sUch wedge are In op^r^tiye positions. The 
cross pin or liey, M, p^ssies Ihto holes in the wedges, and ,Qie pin Is withln a 
Slot in the shàft, D, whlch slot Is elongated in the direction of the length of 
the shaft, and the key, M, Is connected ti) or formed wlth the adjusting tube, 
S, — that is, withln the shaft, D,— and such tube, S, is provided with a grooved 
head that is acted upon by a forked lever or other convenient device so as to 
move such tube. S, endwise In the shaft and regulate the position and action 
of the wedges." 

The claims are: 

"(1) The combinatlon, with the swaging di^ and means for closing the 
eame, of inclined surfaces and mechanism for moving the inclines during the 
action of the dies for causing the dles to perform the swaging opération when 
elther nearer together or further apart, Sttbstantially as set forth. (2) The 
combinatlon, with the swaging dles and the revolving shaft and head carrying 
the same, of wedges, means for moving the wedges endwise during the swaging 
opération, and dle-actuatlng mecbanlsm controUed in its action on the dies by 
the wedges, substantially as set forth. (3) The combinatlon, with the revolving 
shaft and Its head, of dies and die bloeks and mecbanlsm for closing the dies, 
and wedges Intervenlng between the dies and die bloeks for varylng the action 
of the dies, and the adjusting tiibe withln the revolving shaft, and the connec- 
tions to the wedges for moVlng the same, substantially as set forth." 

It will be observed that this first claim is a very broad one. It is 
not conflned to the wedges which are made a characteristic élément 
of the third and fourth claims, but covers "inclined surfaces" gen- 
erally. The swaging dies ate old, and the same is true of the "means 
for closing the same," being the tappets or roUers which impart 
centripetaï motion to the dies. "Inclined surfaces" were old. We 
ûnd them in Dayton, 376,144, where the dies and contact bloeks en- 
gage, motion up or down thç slope bringing the dies nearer together 
or further apart. In this Iftst-cited patent it is an endwise motion 
of the dies which causes them to mount or to descend the incline, 
while in the patent an endwise motion of the contact bloeks pro- 
duees the same resuit; but there is no more invention in such an 
exchange of function between engaging parts than there was in the 
glove-fastener case, where an earlier patentée had inserted a résili- 
ent stud into a rigid socket, and a later one made the stud rigid and 
the socket résilient. Fastener Go. v. Hays (C. C. A., 2d Cir., Feb. 28, 
1900) 100 Fed. 984. That a movement of the inclines would "cause 
the dies to perform the swaging opération when either nearer to- 
gether or further apart" is shown in both of the earlier patents supra. 
In Dayton, 376,144, the inclines were moved during the action of the 
dies, but that opération was effected by the hand of the workman 
pressing the end of the holder against the outer ends of the dies, or 
withdrawing such pressure. The one élément in the claim not al- 
ready found in prior combinatlon is the substitution of "mechanism" 
(any suitable mechanism ; its détails are no part of the claim) for 
the hand of the operative. The particular "mechanism" shown in 
the patent is not automatic. It is itself operated by the workman's 
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hiUKl, but it is a part of the machine, combined with the otlier old 
déments, tliereby producing a combinatioii not found in Ko. 376,144. 
The only ground, therefore, on which this tirst elaim of 474,548 can 
be sustained must be the flnding that Dayton was the ftrst to intro- 
dnce into a swaging machine mechanism whereby inclined surfaces 
located at tlie base of the dies could be reciprocated endwiae while 
the macliine was running, thereby causing the dies to perform the 
swaging opération when either nearer together or further apart. 
But the record in this case will not warrant such a ânding. 

On May 20, 1890, United States patent No. 428,572 was issued to 
F. A. Peek for a machine for reducing wire. It is a complicated ap- 
paratus, but is sufflciently shown in the annexed Fi g. 3, from which 
certain continuons feeding mechanism located to the left of the 
drawing has been eliminated. 




T> is the "beater holding head" or shell. K, K, are the "beaters,"— 
the rollers or tappets of other patents. Tlieir surfaces are inclined, 
and so are the surfaces of the dies, 0, O, which engage with them. 
As shown in the drawing, the die head, E', is thnist forward, and, 
mounting the surfaces of the inclines on K, K, the dies hâve sepa- 
rated so as to give clearance for tlie largest size of wire the machine 
is adjusted to receive. It is manifest that, if the die head be re- 
tracted, the dies will descend the slopes, and be brought nearer to- 
gether, and the rotating of the die head at any particular part of 
the end^\ise motion would swage to tlie particular diameter. ïhe 
spécification states that in tlie opération of the machine the beater 
liolding head, D, may be clamped, and lield stationary. "Upon re- 
volving the pulley, F, the arbor, E, and die head, E', will revolve 
therewith, and the action of the worm, e, of the pulley, F, upon the 
worm-gear, G, will cause the révolution of the crank. H, and the 
conséquent reciprocation of the die head, E', within the beater head, 
1), and as the die head, E', is carried onward, the inclined position 
of the beaters, K, K, will allow the dies to open outward to receive 
a new length of wire, which length of wire will be reduced in size as 
the head, E', is being drawn back within the head, D, by the continued 
action of the crank. H, the dies being carried nearer and nearer to 
each other until the head, E', has reached its inner limit, and then 
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tèe eontimied action of the crank, H, will again carry the head, E', 
forWard, causing the dies to open, so as to receive another length 
of wire," etc. It is true that the oomplicated mechanism employed 
causes the die head to reciprocate rapidiy and constantly, and the 
whole machine is organized to feed wire continuonsly, and reduce 
it to a diameter proportioned to the closest approach of the dies; but 
thèse détails, which secure constant feed and quiclc reciprocation, 
may be discarded. When discarded, the "inclines" are left with 
mechanism forming a part of the machine, and adapted to give them 
endwise motion forward or backward while the machine is running 
at full speed'. So much being accomplished, it would seem to re- 
quire but the ordinary skill o£ the mechanic to add "a forlced lever or 
othet convenient deyice" to start or to check the mechanism whicli 
imparts such motion. In Tiew of the Peck patent, it cannot be found 
that Dayton was the ûrst to introduce into a swaging machine 
"mechanism" (kind not specifled) whereby inclined surfaces located 
at the base of the dies could be reciprocated endwise during the 
action of the dies. The flrst claim of No. 474,548 is, therefore, void 
for lack of invention. 

The second and third claims may next be considered. The re- 
vohing shaft, and its head carrying the dies, are therein enumerated, 
but they were certainly implied in the flrst claim by the statement 
that the dies were to perform a swaging opération. In both of them 
we hâve instead of the broad phrase "inclined surfaces" the more 
concrète word "wedges"; in the second claim wedges so placed that 
their movement will control the action of die-actuating mechanism 
on the dies, and in the third claim wedges intervening between the 
dies and die blocks. The présence or absence of die blocks or follow- 
ers would seem to make no differnce in the novelty of the combina- 
tion. The prior art knew of them. Sometimes it used them and 
sometimes it dispensed with them. In Miller 304,274, supra, we hâve 
wedges intervening between dies and die blocks, which bring the 
dies nearer together when pushed in, and further apart when re- 
tracted, and which thus "control the die-actuating mechanism in its 
action on the dies," or "vary the action of the dies." Moreover, thèse 
wedges are held in place by an arrangement of pin (the screw, F) and 
slot, which not only adjusts them longitudinally, but pemaits them 
to vibrate centrifugally and centripetally in unison with the dies 
when tlie machine is in opération. More»over, we hâve in the prior 
art wedges inserted and retracted during the opeiation of a machine. 
They are found in the Brown-Sharpe machine, a sliglit modification 
of a device sliown in United States patent 51,257, November 28, 
1S45, to .Joseph R. Brown for a screw-cutting machine. The blank 
to be eut is griped and held at the end of a revol?ing spindle, an 
Opération performed by combining with suitable griping jaws a set 
of wedges at the end of a rod or tube within the spindle, and a rotat- 
ing screw for imparting a sliding motion to the said rod or tube and 
the wedges thereon, so that the wedges are made to force the griping 
jaws together to gripe the rod or pièce of uKvtal, and afterwards to 
liberate the same while the spindle is revolviug. 
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The Brown and Sharpe Machine. 

1. 




We hâve hère, as défendant contends, "a rotating head carrying 
dies operated by a tubular shaft, a second tube within the shaft, 
wedges elastically, but not rigidly, secured to the end of said txibe, 
and arranged back of die blocks, means for moving said tube and 
wedges longitudinally while the whole niechanism is rotating to force 
the dies nearer together or to permit them to tly further apart." 
That the wedges operate back of the die blocks, and not between 
them and the dies (as shown in Miller Î5(>4,274), is irnmaterial. The 
griping device shown in this screw-cutting machine is a proper référ- 
ence within the rule followed in Briggs v. Duell, 36 C. C. A. 40, 93 
Fed. 972, and in view of it, and of the wedges shown in Miller, with 
their vibratory motion, secured by a slot playing on a pin, there 
would seem to be no patentable invention in the second and third 
claims of Dayton 474,548, with the wedges, adjusting tube, and con- 
nections therein set forth. We therefore concur in the finding of 
the circuit court as to the invalidity of this patent. 

Dayton Patent No. 492,576. 

The patent we bave already discussed was for a "hand" machine. 
The will of the operative, acting through his hand, fed in the ma- 
terial to be swaged, divided it into appropriate lengths, and regulated 
the times during which the dies should remain near together, swa- 
ging to the smaller diameter, and during which they should remain 
sufflciently far apart to accommodate the passage of the wire when 
of the larger diameter. It was, of course, highly désirable that 
mechanism should be devised to perform ail thèse functions, and 
thus largely increase the output. Patent No. 492,576, the second 
one declared upon in the complaint, covers such mechanism. It,de- 
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scribes in Ml détail a complicated System of canis, levers, rockers, 
and ail the other well-known mechanical contrivances whereby mo- 
tion is timed, applied, withheld, and translated. The machine of the 
patent is au ingénions one, and discloses patentable invention. The 
patentée, however, has endeavored in some of the claims to embrace 
a field of invention far wider than he was entitled to occupy. A prior 
patent (No. 33,707, to Kaiser, November 12, 1861, for an improvement 
in machinery for making needles), and a prior machine, known as 
the "Breedon Machine," for producing short and straight wire blanks 
for needles, show what might hâve h&en expected, viz. that it was old 
to supplément machines for performing some particular opération 
on wire with automatic devices for feeding the wire and cutting it 
into appropriate lengths, so timed as to work in unison with the rest 
of the machine. The spécification states that: 

"By the présent improvement the wire or rod Is passed in at. one end of the 
machine, and subjected to the swaging opération, and it is drawn along through 
the swaging dies as the proper réduction is accompUshed, and one or more 
complète articles are thus swaged, after which the articles are eut off suc- 
cessively, and delivered from the machine. In carrying eut the invention, any 
auitable swaging apparatus may be made use of, — such, for instance, as that 
represented in letters patent No. 474,548, granted to me May 10, 1892, — and the 
wire as fed into the machine Is preferably passed through a straightener, and 
the longitudinal movement is glven to the wire by pinchers that grasp the par- 
tiaUy or entirely finlshed blanlj, and draw the same along, together with the 
wire that is belng swaged; and the wire Is then held in a statlonary position 
wUle the pinchers are opened, and returned to the point of beglnnlng to take 
a fresh hold; and the completed article Is eut oflf, and drops away from the 
machine." 

The flrst four claims of the patent read as follows: 
"(1) The combjnation, with the swaging mechanism, of pinchers for grasping 
the article to be swaged, mechanism for glving motion to the pinchers to draw 
the article through between the swaging dies and a holding clamp for holding 
the article operàted upon, and mechanism for opening the pinchers, and re- 
tuming then to take a fresh hold for drawlng through another length, substan- 
tially as set forth. (2) The comblnatlon, in a swaging machine, o£ dies for 
effectlng the swaging mechanism, for actuatlng such dies, pinchers for holding 
the article to bè aeted upon, mechanism for "opening and Closlng the pinchers 
and movlng thêta longitudlnally for drawlng the article to be swaged through 
between the dies, substantially as set forth. (3) The comblnation, with rotary 
swaging dies tmd mechanism for opening and closing the same, of pinchers for 
grasping the article to be acted Hpon, and mechanism formoving the pinchers, 
and drawlng the article along between the swàglng dies, a clamp for holding 
thë article when the pinchers are opened, aijd a cutter and mechanism for ac- 
tuatlng the same to separate the swaged article from the wire or stoclî, sub- 
stantially as set forth. (4) The comblnation, jn a swaging machine, of swaging 
dies, rotary mechanism for actuatlng such dies, a movlng wedge or baclîing for 
varylng the closing of the dies, pincher^ and mechanism for opening and elos- 
Ing the same and for moving thè pinqhers longitudlnally for drawlng the arti- 
cle to bé feWàged along between the dies, a clarnp for holding the màtèrlal 
wheh the pittdhers are opened, and a euttèr for separatlng the swaged article, 
substantially as set forth." : ; i > :;, ; ;, 

That thesé clainls were intended to be just what they appearÉo 
be — a f ar-sweepîng dragnet to cover the application of f eedinf ■ âbd 
cutting détiefes, properly tiined, to swaging ïnacMnes^^iB maaifest 
f rota the laiïguage df ïhe spécification. '^ThisinVéntibn," says the 
pat&ntee, "is especially inteadied'for the swaging of wiPé in thetnanù- 
fftctute of âik)kes fdr wheeîs/but is available in' thé' maiiufaoture of 
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other rouud articks, and especially tliose that can be made from a 
coiitinuous wire." By the use of this language the patentée express- 
ly extends the confines of the art, of which his machine is to form 
a part, so as to include the needle-making machine of Kaiser and the 
wire needle blank machine of Breedon. Later on in the spécification 
we find: 

"By the foregoing description of this apparatus as adapted to the manufac- 
ture of wire spolies, It is not to be understood that the improvement is limited 
in this particular, but that the devices may be employed for swaging other 
articles, and tlie swaging action may be either continuons or intermittent. I 
hâve descrlbed the présent improvements in connection with a revolving swa- 
ging device, but it will Ije apparent that in cases where the device that is belng 
manufactured is not circular, the improvements are available with any ehar- 
acter of swaging device whether it revolves so as to act ail around the circular 
article, or w^hether it may remain stationary, and only act at opposite sides of 
the article being swaged." 

The patentée assumed that in No. 474,548 he had a valid patent for 
a swaging macliine, which would swage wire to one diameter for a 
certain length, and then open the dies to allow a part of the wire, fed 
in by hand, to i)ass unswagéd. The field of further invention was 
open to him. He could devise mechanism whereby the feeding and 
cutting should be automatically performed in connection with the 
swaging opération of the machine itself; and, if the mechanism 
thus devised possessed patentable novelty, he could patent it. Prç- 
cisely this he did. He devised such mechanism. It is novel and 
ingénions, and he has patented it. But by thèse four claims he has 
sought to go much further, and to foreclose any one else from adding 
either to the machine of No. 474,548, or to any other swaging ma- 
chine capable of doing its work, devices for feeding, drawing, hold- 
ing, and cutting, well known in the prior art, even though the 
mechanism whereby they are connected and operated should be un- 
like that which he himself devised. This he was not entitled to, and, 
having tlms enlarged his claims, the court should not be astute to 
restrict them by reading in the real invention which he has failed to 
include within their terms. We concur with the circuit court in the 
conclusion that the first four claims are void for lack of patentable 
invention. 

The sixth claim reads: 

"(6) The combination, in a machine for swaging wire spolîes, of revolving 
swagiiîg (Mes and mechanism for moving and regulating the action of said 
dies, pinehers, and mechanism for opening and closing the same, a cam and 
variable lever mechanism for regulating the longitudinal movement given to 
the pinehers and varying the length of the spoke, substantially as set forth." 

This claim differs from claim 2 by the addition of the "cam and 
variable lever," etc. We concur with the circuit court that thèse are 
sufflciently shown in the Breedon machiné. 

The remaining claims of the patent (except the seventh, which is 
not declared on) are: 

"(5) The combination, with swaging dies, of pinehers, mechanism for open- 
ing and closing the same, and for moving them longitudinally, and carrying the 
article longitudinally between the swaging dies, a cutter for separating the 
swa,ged article, and a connection between the cutter and the pinehers, whereby 
the cutter is brought into position by.the movement of the pinehers, . substan- 
tially as set forth." "(8) The combination, with the swaging mechanism, of 
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the revolving shaft through which the wlre to be swaged passes, and which 
shaft carrles the swaging mechanlsm, piûchers, and means for openlng and 
closing the same to grasp or relleve the wlre, a cam and intervening connec- 
tions: to the pinchers for givlng motion to such pinchers to move the wlre be- 
tween the swaging dies, a cutter plate and cutter movably supported upon the 
machine, and a variable connection between the cutter plate and the pinchers 
for determlning the position of the cutter, and meehanism for giving motion 
to the cutter, substantially as set forth. (9) The combination, with the 
swaging mechanlsm, of the revolving shaft through which the wlre to be 
swaged passes, and whloh shaft carrles the swaging mechanlsm, pinchers, and 
means for openlng and closing the same to grasp or relleve the wlre, a cam 
and intervening connections to the pinchers for glving motion to such pinchers 
to move the wlre between the swaging dies, a cutter plate and cutter movably 
supported upon the machine, and a variable connection between the cutter 
plate and the pinchers for determlning the position of the cutter, mechanlsm 
for glving motion to the cutter, and a clamp for holding the wlre during tJie 
return moyement of the pinchers, substantially as set forth." 

Thèse claims were sustained by the circuit court because they 
cover, inter alia, "a variable connection between the cutter plate and 
pinchers for determlning the position of the cutter." The soundness 
of this conclusion is not disputed, the défense relied on being non- 
infringement, This présents substantially a question only as to the 
meaning of the word "variable," as used in the claims. We do not 
deem it necessary to add anything to the brief discussion of this ques- 
tion in the opinion of the circuit court, and concur in its conclusion 
that defendant's machine infringes thèse three claims. The decree 
of the circuit court is affirmed, without costs. 



NEW JERSEY WIRE-OLOTH 00. v. MERRITT et al. 

(Circuit Court of Appeals, Third Circuit. February 21, 1900.) 

No. 17. 

Patents — iNFBmsKMENT — Pieeproof Ceilings. 

The Orr patent, No. 456,202, for a flreproof ceiling, conslstlng of metalllc 
lathlng embedded in a plastic material, construed, and held not infrlnged. 

Appeal f rom the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 96 Fed. 216. 

0. J. Sawyer and M. B. Philipp, for appellant. 
Ernest Howard Hunter, for appellees. 

' Before ACHESON and DALLAS, Circuit Judges, and KIRKPAT- 
RICK, District Judge. ^ 

KIEKPATKICK, District Judge. The complainant and appellant 
in this suit is the assignée of letters patent of the United States No. 
456,202, granted to William Orr, and dated July 21, 1801, relating 
"to.the construction of ceilings or walls formed of metallic lathing, 
to which is applied cément, concrète, plaster, or other suitable plastic 
material"; the object of the invention being to obtain increased 
strength and flreproof qualifies in such ceilings at reduced cost. The 
bill charges the défendants with infringement of the first and second 
claims of the patent, which are as followa; 
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Claim 1 : "A flreproof ceiling, eonsisting of metallic lathing extending f rom 
beam to beain, and liaving uixin Us under side offsetting portions projecting 
trom its body, and a body of plastic material applied from above, and in 
wliicli the body of the latliing and projections are embedded, substantially 
as described." Claim 2: "An aix-h formed of metallic lathing bent to tbe re- 
quired form, and liaving upon its under side offsetting portions projecting from 
its body, and a body of plastic material applied from above, and in whicli tlie 
body of the lathing and projections are embedded, substantially as described." 

The two claims differ hardly at ail, except in vvords. The first is 
made to apply to "a flreproof ceiling, eonsisting of metallic lathing," 
and the latter "to an arch formed of metallic lathing bent to the 
required form"; the latter heing merely a limitation of the former. 
A référence to the second clearly shows that the construction of a 
flreproof ceiling by the use of metallic lathing or woven wire em- 
bedded in concrète or other plastic material was well known to the 
art long before patent Ko. 450,202 was granted. As early as June 
4, 1883, an English patent was granted to Richard W. Hirchins for 
"a ceiling composed of plaster of Paris or cément * * * in com- 
bination with open meshed wire netting embedded therein." The 
means employed he describes as follows: 

"I construct my improved ceiling without the use of ordinary lathing, and 
in its place I use wire netting. * * « ^ mold the plastic composition upQn 
the wire netting by casting it upon a molding table or center flxed beneath the 
netting, by pouring the composition onto the netting from above. The ceiling 
is thus constructed of plastic composition with wire netting embedded in it to 
strengthen the plastic." 

It is self -évident that, in order to embed the wire netting in the 
plaster, it was neceseary that there should be a space between the 
wire netting and the table or center upon which the plastic material 
was molded. Référence has been made to other patents antedating 
the patent in suit, which show similar constructions effected by em- 
bedding a metallic frame in plastic material. We do not think it 
neeessary to examine them in détail, since it is not our purpose to 
show that any of them embody the particular means employed by 
Orr, the patentée of patent No. 456,202, for raising the metallic lath- 
ing to the desired height from the "center." We advert to them 
merely for the purpose of showing the prior state of the art, and 
illustrating the fact that the only novel feature in the device of com- 
plainant's patent was the provision that, in combination with the 
then well-known devices, "the metallic lathing should hâve upon 
its under side offsetting portions projecting from its body, substan- 
tially as described." Thèse "offsetting portions" are fully described 
and set out in the drawings and speciflcations of the patent. They 
are positive, and deflnite, and intended to elevate the entire body of 
the lathing above the surface of the "centering," in order that a layer 
of plaster of substantial depth may be formed on the under side. 
The défendants' construction consista of metallic lathing made of 
"expanded métal," a form of lathing well known to the art before 
the grant of complainant's patent. It is a kind described in a pat- 
ent of the United States granted to John F. Golding, and dated June 
16, 1885 (No. a20,240), the use of which is free to the world for ail 
the purposes to which it may be applied. This lathing, while irregu- 
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lar in shape, lias ào "OfFsetting portions projecting from îts body," 
in wtiich chàractèristic, as we hâve said, lies the sole claim of nov- 
elty in complajnant's deVicè, It is laid directly upon the centering, 
so that it cajanot be entirely embedded in the plastic material poured 
in from above> nor can it hâve a coating ôf concrète of any desired 
thickness upon the under side. A ceiling or arch constructed with 
a lathing of expanded métal cannot obtain the peculiar advantages 
pointed ont in the complaintot's patent, and intended to be secured 
thereby. For thèse reasons we are of the opinion that, inasmuch as 
the défendants, in their construction, do not employ the particular 
means to which the complainant's patent must be limited, they do 
not infringe the first and second daim of the patent in suit. The 
decree of the circuit court disinissing complainant's bill wili be af- 
flrmed. . 



HANIFEN V. LUPTON et al. 

(Circuit Court of Appeals, Thlrd Circuit February 26, 1900.) 

:, , No. 25. 

Patents— Infringembnt—Dkpknses. 

' A Ucense given by the owner of a patent to Import and sell in this 
countfy the fabrlc of tbe patent on payment of a royalty of two cents 
per yard thereon, contaîned a covenant by tJie licensee not to handle or 
serve as commission agent for any goods of such description made In 
this eouQtry by any person, flrm, or corporation not licensed under the 
patent,' "unless lie pays the' rOyaltjr thereon himself, it being understood, 
howevër, that but oné ïojalty shail be paifl on such goods or any fabrlc 
i coming linder this llcensè, ,whether paid by manufacturer or seller." Held, 
that çifch provision uva^, fç?" the benefit of the licensee alone by permit- 
tlng him to handle the fabrlc rtjade in this country wlthout payment of 
royàlty, when, btrt orily Wlién, the manufacturer's royalty had been paid 
thëreonj and' that an unllèéliâèd nianufacturér, having no connection with 
the contract, could not avail- himself of such provision as a défense 
agalnst a suit- for infrlngement on the grq^d that his product was sold 
by the licensee as his agent 

Appeal from 'the Circuit Court of the TJiiited States for the Eastem 
District of'I*ènûl8ylv'ama: ' 'i 

j<)s0h Ô. Fïaïey and W. P. Preble, for âçpellant. 
À. fe. StouMton, for a^pellëes. 

B§We ACSHÈSON and DAHAS, Circuit Judges, and KIRKPAT- 
laÇ^, District J^dge. , , 

: AOHES(Mj Circuit Judgaj This is àû appeal try John E. Hanifen, 
tcadingais.JioME. HâniféB & Oo.j the «omplainaùt in the court be- 
lo^^from a deûBeesdismiasing his bill of: çoinpiaint in a suit in equity 
bï*0ughti lOn/Jdalreli M^ ; 1898, againsti OliTieiff (Luptoh, Edward A. Lup- 
tom,» aad Waltèr W. Watsén;! trading ias 'Oliver Luptoh & Oo., chargjng 
th«;( def efidantM ; with, thé ' inf ringement of i letters; patent No. 374,888, 
d»ted Decèniber là, 1 1887, for .an, improvement in iknitted fabrics, 
gtîanted tôîtevi.tBywater, a^sièridr of the; complainant. 95 Fed. 465. 
In<jl;heir aiidwep^thô défendants set tjp ini défense IMiallegedinvalidity 
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of the patent, and aiso denied infringement. After replication flled, 
the complainant proceeded to take his évidence in cMef, and he made 
out a clear prima facie case. Upon the question of infringement, the 
record, under date of July 25, 1898, shows an admission and proof 
as follows, namely: 

"Complalnant's counsel produces a pièce of cloth, whlch is marked 'Com- 
plainaot's Exàibit Défendants' Fabrlc' It Is admitted on behalf of défendants 
that the sald pièce of cloth was manufactured by them and sold by them at 
Philadelphla, Pa., subséquent to the date of the patent in suit, and prior to 
the filing of the bill of complalnt in this cause. The sald exhiblt Is therefore 
oftered in évidence on behalf of complainant." 

The complainant then proved by a compétent witness that this 
exhibit was the same as the knitted f abric of the patent in suit. The 
défendants offered no counter proof. They introduced no testimony 
whatever in support of their original answer. In due course, the 
case, in this state of the proofs, was set down for final hearing. The 
complainant was entitled to a decree against the défendants, as the 
record stood upon Pebruary 8, 1899, and on that day he made a 
motion therefor. The défendants immediately moved "for leave to 
amend the answer by setting up a certain license to Jean Bry, and 
the sales of défendants' goods thereunder." Such leave was granted, 
and subsequently, on February 18, 1899, the défendants flled such 
amendment, and put in évidence a license, of which the following is 
a copy: 

"Mémorandum of agreement made and concluded this twenty-sixth day of 
May, 18&7, by and between John E. Hanlfen & Co., of Philadelphla, party of 
the first part, and Jean Bry, of 20 Greene Street, New York City, party of the 
second part. 

"(1) Sald John E. Hanlfen & Co., in considération of the falthful perform- 
ance and discharge by tlie sald party of the second part of the agreements here- 
înafter set forth by hlm to be performed, hereby license and empower sald 
Jean Bry to deal in, import, use, and sell the knitted fabrlc descrlbed and 
claimed in the second claim of letters patent of the ITnlted States No. 374,888, 
Issued Dec. 13th, 1887, to Levi Bywater, assignor to sald John E. Hanlfen & 
Co., at a royalty of two cents per yard. 

"(2) Sald party of the second part hereby accepts sald license, and agrées. 
In considération of the grantlng thereof, to make monthly returns in wrltlng 
to W. P. Preble, Jr., attomey for sald John B. Hanlfen & Co., withln the first 
ten days of eaeh and every month, of ail such knitted fabrlcs Imported or sold 
by hlm during the previous month, and to pay the above-mentioned royalty 
thereon at the time of sald returns, and also covenants and agrées not to 
bandle, deal in, take orders for, or serve as commission agent for any goods 
of this description made in this country by any person, firm, or corporation who 
is not licensed under the above-mentioned patent, unless he pays the royalty 
thereon himself; it belng understood, however, that but one royalty shall be 
paid on such goods, or any fabrlc coming under this license, whether pald by 
manufacturer or seller. 

"(3) This license sha,ll last, xmless sooner termlnated, untll the expiration 
of ttie above-mentioned patent, and shall take effect from the fifteenth day of 
March, 1897, and apply to ail goods ordered after such date, and shall only be 
termlnated by mutual consent or for failure on the part of sald parties of the 
second part to nmke proper returns and payments; but either party may ter- 
mina te this license on one year's notice, not to be glven, however, November 1, 

1897. ■'.:,,!; 

"(4) Sald party ôf the second part fnrther covenants and agrées whén called 
upon to satisfy sald Preblei ' and f urriish such data as may be necessary to. 
verlfy the accuracy of sald monthly reports. 
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"(5) It iS:f,nrtl^er.mutBaIly agreed that the suit now pendlng against H. A, 
Oaesar & Co. 'si»all be dispqsed of without costs to either party, and by such 
entr:y or érder as Ihe parties may bereafter agrée would be for tbe best 
interests o* the païties bereto. , 

,, f'In witijes8;wiii8rëof, the parties hereto hâte bereunto set their hands and 
seals tbis twenty-sixth day of May, 1897. John E. Hanifen & Co." , 

In connection with tlie, olîer of this license, the défendants callcd 
and examinèd the licénsee, Jean Bry, who resided and did business 
in the city of New York. . Whatever sales the défendants efïected 
through Bry were made in the city of New York. The défendants 
were aùd are manufacturera in the City of Philadelphia. It is shown 
that they began to manufacture this knitted fabric at Philadelphia 
iû August, 1897. By letter of September 10, 1897, the coniplainant's 
attornçy notified*the défendants that they were infringing the By- 
water patent, but oifered them "a license at regular rates." To this 
ïétter no reply whatever was made. When sued afterwards, the de- 
fendants, as we hâve Seen, by their answer, which was flled June 20, 
1898, not only challenged the validity of the patent, but denied in- 
fringement generally. That they were acting under license was not 
suggested until February 8, 1899, when the case was ripe for a de- 
cree against them. Now, they had already put on the record the 
above-quoted admission in respect to the infringing exhibit, namely, 
"that the said pièce of cloth was manufactured by them and sold 
by them at Philadelphia, Pa." The défendants hâve never offered 
any explanation of this admission, nor attempted to break its force. 
The learned judge who sat at the iinal hearing of this case, it would 
«eem, overlooked this admission. It was by no means met by the 
testimony of Jean Bry. He did not even flx the date when he be^ 
came sales agent for the défendants. Moreover, his statements were 
not, only îndeflnjte, but manifestly résted in part on mère hearsay. 
The Refendante' books, to which he referred, were neither proved nor 
produced. None of the défendants took the stand. In the absence, 
theh, of évidence which the défendants could hâve produced if the 
facts were, as alleged by them, that ail their sales were made under 
license, no presumption in their favor can be indulged in. Théir own 
admission on this record to the contrary of their allégation is de^ 
cisive against them. We are of opinion that the learned judge be- 
Ipw fell into error in dismissing the bill, even if the license to Bry 
affords protection to the défendants in respect to their dealings with 
and through him. We are not, however, able to read the complain- 
aiit's license to Jean Bry as giving any sanction to the manufacture 
by the défendants of the patented fabric. The défendants are nei- 
ther parties nor privies to that instrument. That they themselves are 
not bound by any of its provisions is too plain for argument. The 
licénsee therieunder is Jean Bry, and as to him it is a nonassignable 
Personal license. There iS no contract relation whatsoever between 
tjie çomplainant and the défendants; hence no accounting on that 
bftsis is enforceable by the complainant against the défendants. If, 
then,! the Bry license is, as claimed, a défense to a bill for infringe- 
mçnt, the complainant is remediless as against the défendants in 
respect to their transactions with Bry. TJpon the défendants' theory, 
by their own simple élection to resort to Bry's license they acquired. 
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as against the owner of the patent, a riglit to manufacture without 
liability to account to him. But, if Bry's license is thus available to 
the défendants, it is equally available to every other unlicensed manu- 
facturer in the country. A construction of a license which leads to 
such results is not to be lightly adopted. In this instance the license, 
we think, ought not to receive an interprétation which would leave 
the owner of the patent without any adéquate protection. The license 
to Jean Bry is "to deal in, import, use, and sell the knitted fabric" 
of the patent "at a royalty of two cents per yard." It is to be noted 
that by the terms of the instrument the riglit to manufacture is not 
conferred upon Bry himself. Yet thèse unlicensed défendants deduce 
authority to them to manufacture the patented fabric from the pro- 
visions of a covenant on the part of Bry which really was restrictive 
of the Personal license granted to him, This whole coA'enant of 
Bry reads: 

"And also covenants and agreus not to handle, deal in, take oi'ders for. or 
serve as commission agent for any soods of tliis description made in tliis conn- 
try i)y any person, firm, or corporation who is not lieensed uuder tlie above- 
mentioned patent, unless lie pays the royalty thercon himself; it being under- 
stood,' however, that but one royalty shall be paid on siuh goods, or any fab- 
ric coming under this license, whether paid by manufacturer or seller." 

The royalty referred to by the words "unless he pays the royalty 
thereon himself" clearly is the manufacturer's royalty. Xow, maui- 
festly, thèse words were introduced in relief of L^ry, and, it seems 
to us, for his relief only. Thèse words import, however, we think, 
a condition précèdent to any sale forbidden by Bry's restrictive 
covenant. Upon no reasonable interprétation of this provision of 
the license ean Bry sell goods made by an unlicensed domestic 
manufacturer unless he himself has first paid the manufacturer's 
royalty thereon. The goods hère referred to are not taken out of 
the monopoly of the patent until the manufacturer's royalty is 
paid. This construction gives effect to every part of the license 
agreement, and it is alike just to both the parties to the contract. 

The soundness of the construction which we bave thus given 
to the Bry license from a considération of its terms finds confirma- 
tion if regard be had to the circumstances which suriounded the 
granting of it. Suits for infringement of this patent were pend- 
ing against several importers in New York, including the flrm 
of H. A. Caesar & Co., with which Jean Bry was connected. A 
settlement was efifected under which thèse importers respectively 
took license in the form of the one hère in question. The estab- 
lished rates of royalty to domestic manufacturers then were (as 
they hâve been since) three cents per yard on goods selling at 
one dollar and a half per yard or less and flve cents per yard on 
goods selling over that priée, and this was known to aîl thèse 
importers, or to their counsel, who acted for them in this mat- 
ter. The express understanding of ail the parties to the settle- 
ment was that thèse rates to domestic manufacturers were to be 
maintained; but thèse particular importers, as one of the terms 
of the settlement, were to hâve a slightly reduced royalty on their 
imported goods only. 

101 F.— 30 
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We are not able to discover from the évidence that the complain- 
ant has done anything to estop him from maintaining this bill. 
Nothing inéquitable can resuit from decreeing an account against 
the défendants. If the complainant has received from Jean Bry 
any payments Justly applicable to royalties with which the de- 
fendants were chargeable, a proper crédit therefor may be allowed 
to them in stating the account. The decree of the circuit court 
dismissing the complainant's bill is reversed, and the case is re- 
manded to that court with direction to enter a decree in favor of 
the complainant in accordance with the prayer of the bill. 



KOBNEN V. DRAKE et al. 

(Circuit Court of Àppeals, First Circuit. April 26, 1900.) 

No. 321. 

Patents— Invention— Design for Etbglass Case. 

The Koenen design patent, No. 29,4f^, for a design for an eyeglass 
case, is void for lack of patentability of the design shown, which discloses 
no new or original features. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity for infringements of design patent No. 
29,485, issued to complainant for a design for eyeglass cases. 

H. Albertus West, for appellant. 
Alexander P. Browne, for appellees. 

Before COLT and PUTNAM, Œrcuit Judges, and WEBB, District 
Judge. 

COLT, Circuit Judge. This is an appeal from a decree dismissing 
a bill for alleged infringement of a patent for a design. The cir- 
cuit court rested its décision mainly on the question of infringement, 
although it doubted the patentability of the design. We are clear 
that the design does not show any patentable features. The prior 
art discloses eyeglass cases having substantially the characteristics 
or distinctive marks of this design, as set forth in the spécification 
of the patent. To entitle a person to a patent under section 4929, 
Rev. St., the design must be new, useful and original, in shape or 
configuration. A comparison of the patented design with the old 
forms of eyeglass cases shows that it does not meet the require- 
ments of the statute. It is not shown to be either new or original, 
and such changes in outline as are visible to the eye relate merely 
to détails, and do not involve any invention. The decree of the cir- 
cuit court is afiirmed, and the costs of appeal are awarded to the 
appellees. 
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GOLDMAN V. FURNESS, WITHY & OO., Limited. 

(District Court, S. D. New Yorlî. April 30, 1900.) 

Admiralty Jdrisdiction— Suit betwekn Foreigners— Effeot op Assignment 
OF Claim. 

Where a court of admiralty, in the exercise of Its discrétion, has re- 
fiised to entertain jurisdiction of a suit between foreigners for the breach 
of a contract of carnage made in Canada, and no part of whicli was to be 
performed within the United States, it appearing that the controversy 
eould more properly be determined by the courts of Canada, by the laws 
of whlch the contract was governed, it is not required to entertain a sec- 
ond suit on the same cause of action by an assignée of the former libelant, 
who is a citizen and résident of the district where the suit is brought, 
when the assignment was merely colorable, and made for the purpose of 
enabling the suit to be brought in such court, i 

In Admiralty; Libel in personam to recover damages for breach 
of contract. On motion to dismiss. Granted. 

Charles Howard Williams, for libelant. 
Convers & Kirlin, opposed. 

BROWN, District Judge. The libel in the above cause was flled 
to recover damages for the alleged breach of a contract to carry a 
large quantity of wood pulp from Québec, Canada, to Manchester, 
England, during the summer and autumn of 1899. The défendant 
is an English corporation having its principal place of business at 
West Hartlepool, England, with an agent in the United States, and 
also an agency in Montréal, Canada, where the verbal contract (con- 
flrmed a few days afterwards by letters) was made with the libelant 
Goldman in person, as agent of Sally Wertheim, merchant of Ham- 
hurg, Germany, doing business under the name and style of A. 
Wertheim & Co. of Hamburg, of which Goldman is the New York 
agent. 

Upon a former libel filed February 15, 1900, by Sally Wertheim, 
as libelant, against the présent défendant, upon a spécial appearance 
of the défendant and affldavits showing that both parties were non- 
resideut; that the contract was in fact made between the agents of 
the parties in person in Montréal; that no part of the contract was 
to be executed within the United States; that it had been partly 
performed; that it was governed by the law of Canada, and that 
nearly, if not quite ail, of the witnesses were there, and that the con- 
venience of parties would be greatly subserved by the trial of the 
cause in Canada, rather than within this jurisdiction, it was held 
that the court should not exercise its discretionary power to enforce 
a trial of the cause hère, but should remit the parties to the more 
appropriate forum of Canada. Pour days after the décision of the 
court to that effect was made known, namely, on March 16, 1900, 
and three days before the order dismissing the former action was 
entered, eaid Wertheim, according to the présent libel, assigned the 
cause of action for the alleged breach of contract to the présent libel- 
ant, "for a valid and sufâcient considération"; and on the 21st of 

» As to admiralty jurisdiction of suit between foreigners, see note to Falr- 
grieve v. Marine Ins. Co., 3T O. C. A. 198. 
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March, the présent libel was flled to the same effect as tlie former, 
stating the assignment of the cause of action, and that the libelant 
is a citizen and résident of this city and district. The défendant, 
upon a spécial appearance only, now again moves to dismiss the libel 
upon the same affidavits as before. 

It is impossible to suppose that the assignment alleged is anything 
else than a colorable assignment, made for no other purpose than to 
présent an American citizen as libelant, and thereby remove one of 
the grounds upon which the former libel was dismissed. Aside from 
this circumstance, ail the substantial reasons for prosecuting the 
suit in Canada rather than in this jurisdiction, remain as before; 
and if the court was not required to take jurisdiction of the former 
libel, and if Canada was the proper forum for the trial of the cause, it 
would seem manifest that an assignment that can only be deemed 
colorable should make no différence. It has long been settled that 
where the court has no jurisdiction of the cause in fact, a colorable 
assignment for the mère purpose of giving it jurisdiction is inef- 
fectuai. Barney v. Baltimore City, 6 Wall. 280, 288, 18 L. Ed. 825. 

By the eleventh section of the judiciary act, moreover, continued by 
the Acts of 1875 (18 Stat. 478) and 1888 (1 Supp. Kev. St. p. 612) it 
is provided : 

"Xor shall any circuit or district court hâve cognizance of any suit, except 
upon foreign bills of excliange, to recover tlie contents of any promissory note 
or otlier chose in action in favor of an assignée * ♦ * unless such suit 
might hâve been prosecuted in such court to recover the said contents, if no 
assignment or transfer had been made." 

The terms "chose in action" as there used include actions for dam- 
ages growing out of "rights of action founded on contracts, which 
contain within themselves some promise or duty to be performed." 
Bushnell v. Kennedy, 9 Wall. 387, 392, 19 L. Ed. 736; Fountain v. 
Town of Angelica, 20 Blatchf. 448, 12 Fed. 8; Jackson & Sharp Co. 
V. Pearson, 60 Fed. 113; Fost. Fed. Prac. § 24; City of New Orléans 
V. Quinlan, 173 U. S. 191, 19 Sup. Ct. 329, 43 L. Ed. 664. 

Referring to the act of 1875, the suprême court in Hawes v. City 
of Oakland, 104 U. S. 450, 26 L. Ed. 827, say: 

"This statute strikes a blow at improper and colluslve attempts to impose 
upon this court cognizance of cases not justly belonging to it." Page 459, 104 
U. S., and page 831, 26 L. Ed. 

This language seems to me precisely applicable to the présent 
case. I do not doubt that this court has discretionary power to exer- 
cise jurisdiction under the présent libel, as it had upon the former 
one; but jurisdiction is not obligatory I think under the présent cir- 
cumstances. 

The cases cited by the libelant are quite différent. In Steamship 
Co. V. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964, the con- 
tract was to transport to the city of New York, and it was therefore 
to be partly performed in this country. [n Chubb v. Packet Co., 39 
Fed. 431, the interests of the parties so far as respects the conyen- 
iences of witnesses on the trial were balanced, the collision being be- 
tween an English and a G«rman vessel, and the tort was upon the 
high seas and not governed by the law of either nation. Hère the 
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circumstances are ail différent. Every circumstance opposes the trial 
of the cause within this jurisdiction and makes tliat of Canada more 
appropriate, except apparently the choice of the Oernian company 
and its agent, the présent libelant. This court is overhurdened with 
causes which must be tried within this jurisdiction; and it ought 
not voluntarily to entertain jurisdiction of other causes which on ail 
grounde are more appropriately friable elsewhere, to the neglect 
and préjudice of its own proper and necessary business. 
The libel is dismissed. 



THE ST. JOHNS. 

In re CENTRAL R. CX). OF NEW JERSEY (SEA INS. CO. et al., Interveners). 

(District Court, S. D. New Yorli. April 24, 1900.) 

1. Admiralty Jurisdiction — Contkovbrsy between Clamants to Fund in 
Court. 

A court of admiralty, whicli bas in its possession a fund arisins from 
the sale of a vessel in proceedings for limitation of iiability for collision, 
bas jurisdiction to détermine conflicting daims to such fund between tlie 
owners of the injured vessel and her insurers, who claim to be subrogated 
to their right to the fund by reason of having paid a policy of Insurance 
on the vessel. 

8. Marine Insurance — Abandonment op Vesski, to Insurer. 

The collection from an Insurance company of the full amouut at which 
a vessel was valued in the policy, on account of in.iury by collision, does 
not import , an abandonment of the vessel by the owners to the insurer, 
where she was undervalued in the policy, and the owners refused to 
abandon. Abandonment must be the voluntary act of the insured. 

3. Samb — Payment dp Loss by Collision — Subrogation to Damage Claim. 

The right of subrogation in favor of marine insurers on paynient of a 
loss resulting from collision, whether partial or total, is indépendant of 
any abandonment, and eiists without it. 

4. Same — Valued Policy — Conclusivbnkss on Parties. 

Where a vessel is valued in a marine policy, neither party can be heard 
to allège a différent valuation, whereby the rights, remédies, or liabilities 
of either can be prejudiced; and, on pa,yment hy the insurer of the full 
amount of such valuation on account of loss of the vessel by collision, the 
owner cannot allège a larger valuation, uncovored by insurance, for the 
purpose of entitling him, as construetive insurer of such uninsured excess, 
to a fund recovered from the wrongdoer, to which the insurer would other- 
wise be entitled by subrogation. 

5. Same— Damages Recovered for Collision— Priorit y op Claims to Fund. 

ïhe right of subrogation of an insurer, who has paid a policy on ac- 
count of collision, to a fund recovered from the wrongdoer, is subordinate 
to the rights of damage claimants against the injured vessel, growing out 
of the collision, where she has been surrendered by the owner in proceed- 
ings for limitation of Iiability. 

In Admiralty. On distribution of fund recovered as damages for 
collision, as between the owners and the insurer of the injured vessel. 

Shipman, Larocque & Choate, for interveners. 
Benedict & Benedict, for the Catskill, opxwsed. 

BROWN, District Judge. This controversy arises between the 
Sea Insurance Company and the owners of the passenger steamer 
Catskill as respects the sum of |7,073.06, the remuants and surplus 
of the proceeds of the sale of the steamer St. Johns in the above pro- 
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ceedings for liiûîtatioii of liability, after the paymeiit of the daims 
against her for loss of life, injurips to person and damage to the 
property of third persons, as provided for by the decree adjudging 
the St. Johns and the Catskill both to blâme for a collision on the 
Hudson river on September 15, 1897. 92 Fed. 1010; 95 Fed. 700. 
The fund in question remains in the hands of the trustée appointed 
in the St. Johns proceeding for limitation of liability. The fund is 
claimed by the owners of the Catskill because it is less than the 
unpaid moiety of the damage and loss sustained by the Catskill by 
reason of the collision. The Sea Insurance Company claims to hâve 
become subrogated to the CatskiU's rights in the fund through the 
payment in full of the sum of |20,000 insured by that company 
upon the Catskill by a marine policy in which the steamer was val- 
ued at thé same sum. The fund being subject to the disposition of 
the court, the court would hâve jurisdiction to détermine the rights 
of the conflicting claima of title thereto, even if the claims sprang 
from nonmaritime contracts (Andrews t. Wall, 3 How. 568, 572, 11 
L. Ed. 729; The J. E. Eumbell, 148 U. S. 1, 15, 13 Sup. Ct. 498, 37 
L. Ed. 345); hère the right of subrogation, if it exista at ail, is a 
légal incident and part of the maritime contract of insurance (An- 
drews V. Insurance Co., 3 Mason, 6, Fed. Cas. No. 374) ; and on both 
grounds it is the duty of the court to détermine to whom the residue 
of the fund belongs. 

The policy of the Sea Insurance Company was dated April 27, 
1897, and insured the Catskill in the sum of $20,000 for one year 
against loss or damage by collision and other risks of navigation, 
the value of the steamer being also flxed by the policy at f20,000. 
In September following the Catskill was sunk by collision in mid 
river and shortly afterwards raised by the Merritt & Chapman 
Derrick & Wrecking Company and towed to Hoboken. Some re- 
pairs were there put upon her, for which she was libeled in ad- 
miralty by the shipwrights in the district of New Jersey and sold 
under a decree, netting over and above the repair bill and costs and 
expenses of thé sale, the sum of |747.62. No other claim being flled 
in that court to thèse moneys, the owners of thç Catskill petitioned 
therefor, and by order of the court received, less expenses, the bal- 
ance of 1734.83 on December 15, 1897. 

On Octobei- 22, 1897, the assured served notice of the loss upon 
Chubb & Sons, agents of the insurers, stating the fact of the col- 
lision and that the Catskill had been "damaged to an extent far 
exceeding the amount for which she was insured" ; and that she 
had been libeled in the district of New Jersey and was about to be 
sold by the United States marshal. In the ensùing correspondehce 
thé insurers expressed their readiûess to pay the whole amoùnt of 
the policy upon an accounting for the salvage and an assignment of ail 
rights of recovery against the St. Johns. The àssurëd replied that 
their loss was much greater than the policy value; , that they had 
not abandoned and shoûld hot do sd,, and thâtthéy would nbt trans- 
fer any of their rights iû tjie. v?reck or its prpcéeds or against the 
St. Johns, Neither party bein^ willîiig to wâîve thè^e conditions^ 
early in January, 1898; stiit wà;âbWiiy:iit by thé asstirèd against thè 
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insurers in the state court, and on the STth of January, judgment 
liaving been obtained by default for the amount of the policy, less 
|200 deducted according to its terms in lieu of average, the judg- 
ment was paid by the insurers and canceled of record. 

Several months before, on October 5, 1897, the Catskill Company 
as owner of the Catskill, flled its pétition in this court for a limita- 
tion of its liability arising out of the collision. Eighty-five cents 
was paid into court, representing the prepaid freight, and upon a 
subséquent référence to a commissioner to make an appraisement of 
the value of the wreck of the Catskill, the company acknowledged its 
receipt of the sum of |734.83 af oresaid, but proved by its witnesses that 
the bill of the Merritt & Chapman Derrick & Wrecking Company for 
salvage services rendered to the Catskill would be reasonably worth 
more than that surplus, and the company was therefore allowed to 
retain said surplus on that account, and the vessel was reported a 
total loss. On January 20, 1898, the Central Kailroad Company of 
New Jersey, owner of the St. Johns, in conséquence of several suits 
for damages, also filed its pétition for a limitation of liability, and 
surrendered the vessel to a trustée appointed by the court by whom 
she was sold, and the proceeds, amounting to $23,944.52, were re- 
tained in his hands subject to the order of the court. In each pro- 
ceeding the pétition alleged the collision to hâve occurred without 
the f ault or négligence of its own vessel ; and in each, answers were 
interposed contradicting that contention. The causes were tried 
togetlier, each was held to blâme as above stated, and the amounts 
due the claimants were determined. Out of the proceeds of the St. 
Johns in the trustee's hands, the various claims for loss and dam- 
age hâve been paid, except for the damage doue to the Catskill, leav- 
ing as first above stated, the sum of |7,0T3.76, the subject of the 
présent controversy. 

In the St. Johns proceeding for limitation of liability, the owner 
of the Catskill filed its claim against the St. Johns for the sum of 
f60,O00, its alleged damages from the sinking of the Catskill. The 
commissioner to whom the claims were referred, found that the 
Catskill had been a total loss, and fixed her value at the sum of 
^48,719.66. The damage to the St. Johns was slight, so that upon 
an equal division of the entire damage (The Albert Dumois, 177 XJ. 

S. 240, 20 Sup. et. 595, Adv. S. U. S. 595, 44 L. Ed. ), the balance 

remaining would be payable, as between those two vessels, to the 
owner of the Catskill. 

On May 9, 1899, some two months after the trial and décision hold- 
ing both the Catskill and the St. Johns in fault, the Sea Insurance 
Company upon its pétition M'as granted leave to intervene in the 
proceedings in the St. Johns limitation proceedings, for its own in- 
terest in the claim of the Catskill Company for its damages against 
the St. Johns, and a year previously it had âled notice of its claim 
thereto; and thenceforward the Insurance company participated in 
the litigation, both as respects the proof of the amount of claim in 
behalf of the Catskill before the commissioner, and also in the dé- 
termination of the amount of damages to be awarded to the various 
othgr damage-claimants out of the fund. 95 Fed. 700. Upon the 
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lattër hearing the question was reserved as to tbe par^ySto whom the 
balance of |7,073.0G should be jpaid; and tbis hearing is upon the ques- 
tion so reserved. 

1. If the title to the moneys in question depended upon any volun- 
tary abandonment of the Catskill to her insurers, the latter plainly 
could not sueceed. For it is manifest from the correspondence, that 
abandonment was expressly and persistently refused by the assured. 
Abandonment, it has always been held, must be the voluntary act of 
the assured. The demand and receipt of the full amount of the pol- 
iey value on a poliey undervaluing the ship does not of itself ira- 
port any abandonment. It has been expressly held by the house of 
lords that in such a case the owner may repair and retain his sliip, 
and recover of the insurers for the repairs up to the full poliey val- 
uation. Aitchison v. Lohre, 4 App. Cas. 755. ïhis rule is of great 
importance on largely undervalued policies, since otherwise on par- 
tial losses the assured would often be unable to recover his full in- 
surance without a sacrifice of the ship. There is no doubt that the 
damage to the Catskill in this case was much greater than the in- 
surance and the fund in question combined, so that no question of 
strict abandonment hère arises. 

The title of the insurers, if any, must rest, therefore, upon their 
claim to subrogation to the right of the Catskill Company against 
the St. Johns or her proceeds through payment of the full poliey 
value, independent of any abandonment express or implied, and uot- 
withstanding the intent and endeavors of the assured to rétain this 
claim for their own indemnity. The right of subrogation, though 
often treated as merely one of the conséquences of an abandonment 
to insurers, is in reality in some important respects essentiallv dif- 
férent. The Potomac, 105 U. S. 630, 26 L. Ed. 1194. Abandonment 
proper is a transfer of some remuants of the subjects of Insurance, 
whether ship, cargo or freight; subrogation includes rights of ac- 
tion against third persons liable for the same loss. Abandonment, 
therefore, is not necessary when the loss is actually total, nor can 
abandonment be made unless the loss is at least constructively total; 
subrogation, on the other hand, arises without référence to thèse 
conditions, and whether the loss is large or small, and whether par- 
tial or actually total. Abandonment is never obligatory upon the 
assured, but opérâtes only as a voluntary transfer of title; subroga- 
tion Works in invitum, by opération of law, from the mère act of 
payment of the loss, whether the loss is total or partial; and so 
far from depending on any voluntary act of the assured, the latter 
cannot invalidate or destroy it, without becoming answerable to the 
insurer for the loss. Insurance Co. v. Storrow, 5 Paige, 285; Con- 
necticut Fire Ins. Co. t. Erie Ry. Co., 73 N. Y. 399; U. S. v. Amer- 
ican Tobacco Co., 166 U. S. 468, 474, 17 Sup. Ct. 619, 41 L. Ed. 1081; 
Phœnix Ins. Co. v. Erie & W. Transp. Co., 117 U. S. 312, 320, 6 
Sup. Ct. 750, 1176, 29 L. Ed. 873; St. Louis, I. M. & S. Ry. Co. v. 
Commercial Union Ins. Co., 139 U. S. 223, 235, 11 Sup. Ct. 554, 35 L, 
Ed. 154; Clark v. Wilson, 103 Mass. 224. 

2. The contract of Insurance being a contract of indemnity only, in- 
surers on payment are subrogated to the rights of the assured to any 
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otlier remédies for the same loss. The question maj' arise wiiether 
such remedy over is tlie primary obligation, as respects tlie insurers, 
as in one of the earliest cases before Lord Mansûeld, where the lia- 
bility of the hundred for a loss by flre being found to be the prinjary 
liability, the insurers were upon that ground held entitled by sub- 
rogation, upon paying the loss, to maintain an action for their own 
recoupment in the name of the assured against the hundred. Ma- 
son V. Sainsbury, 3 Doug. 61. To the same efîect are Clarlc v. In- 
habitants of the Hundred of Blytliinc, 2 Barn. & C. 259; Pentz v. 
Receivers, etc., 9 Paige, 568; Hart v. Eailroad Corp., 13 Metc. (Mass.) 
î)9; Hall v. Eailroad Co., 13 Wall. 367, 20 L. Ed. 594; Olark v. 
Wilson, 103 Mass. 219. Bee Darrell v. Tibbitts, 5 Q. B. Div. 560. 
Where, on the other hand, the outside liability is made superior to the 
rights of insurers, there is no such subrogation. Phœnix Ins. Co. v. 
Erie & W. Transp. Co., 117 U. S. 312, 321, 6 Sup. Ct. 750, 1176, 29 
L. Ed. 873 ; Wager v. Insurance Co., 150 U. S. 99, 108, 14 Sup. Ct. 
55, 37 L. Ed. 1013. 

Yates V. Whyte, 4 Bing. N. C. 272, is a leading case to the same 
effect in the law of marine Insurance, where after payment by in- 
surers of a partial loss on a vessel damaged by collision, an action 
in the name of the assured was upheld against the wrongdoer. This 
lias been followed by a multitude of similar cases, where it is held 
that if the assured recover before payment by the insurers, the re- 
covery stands as a crédit against the Insurance; if recovery is after 
payment by the insurers, the assured holds it as trustée for the lat- 
ter. 2 Phil. Ins. §§ 1723, 1724; 1 Pars. Mar. Ins. pp. 2, 551; 2 
Pars. Mar. Ins. pp. 492-499, and notes. See Lown. Ins. § 215; The 
Potomac, 105 U. S. fôO, 634, 635, 26 L. Ed. 1194; Simpson v. Thoni])- 
son, 3 App. Cas. 279, 292; U. S. v. American Tobacco Co., 166 U. S. 
468, 474, 17 Sup. Ct. 619, 41 L. Ed. 1081. 

Thèse gênerai principles are not contested. The only question is 
concerning the application of them in a case where the actual loss 
is from two to three times the amount at which the vessel was val- 
ned in the policy. The in(iuiry then is whether the owner must 
lose not only what was uninsured, but ail benefit of bis remedy over 
against the wrongdoer as well. This vessel, it is said, was worth 
.Ç60,000 instead of |20,000 ; and if the insurers are allowed this f und 
of 17,073.06, the resuit will be, that the assured upon a loss of |48,- 
700 will recover but |19,800 and lose nearly 129,000; and though the 
insurers were paid for an Insurance of -120,000 they will in fact 
through this recoupment lose less than $13,000. Thèse considéra- 
tions, however, cannot enter into a légal décision of a question like 
the présent. The spes recuperandi is a long-settled and well-known 
incident of insurance, and forms part of the contract. 

3. Upon losses by collision wholly through the fault of anotlier ves- 
sel, tlu; insurers ought by the very nature of their contract of in- 
demiiity to find a complète recoupment in their remedy over against 
tlie wrongdoer; and excejjt where the assured undervalues his ves- 
sel in the policy, lie suffiers no loss thereby. He cannot complain i)i 
such a case that the insurers through recoupment hâve sulïered no 
Joss. If then, for his own supposed advantage, the owner insures 
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the ship at a large undervaluation, by -what equity can he claim that 
the raie ordinarily applied and known to belong to the contract of 
ingurance, should be modifièd in his favor to save him from a part 
of the loss caused by the undervaluation alone? 

The assured having agreed upon the value of the ship in the policy 
of insurance, in efifect now asks the court to take notice that the ship 
was actually worth much more, and that he has a large interest un- 
covered by the policy, of which he is virtually the insurer. If this 
récognition could be granted, the assured would at most be entitled 
to share pro rata with the insurers in the fund in question, the same 
as any additional actual insurers would share in it, had additional 
policies been taken out up to the actual value of the vessel, and her 
full value declared in ail of them, or had they ail been open policies 
(see The Potomac, 105 U. S. 630, 635, 26 L. Ed. 1194, per Gray, J.; 
l'hœnix Ins. Co. v. Erie & W. Transp. Co., 117 U. S. 312, 321, 6 Sup. 
et. 750, 1176, 29 L. Ed. 873; St. Louis, I. M. & S. Ey. Co. v. Com- 
mercial Union Ins. Co., 139 U. S. 223, 235, 11 Sup. Ct. 554, 35 L. 
Ed. 154). But in that case the assured would be obliged to bear, as 
constructive insurer, the same proportion of the original loss; the 
final resuit of which in this case would be that upon a valuation of 
$60,000 the insurers on paying one-third of the damage to the Cats- 
kill, i. e. about $16,250, and recouping one-third of the fund in ques- 
tion, would sustain a loss of a little less than |14,000, a différence 
only of about |1,000, or much less than might at flrst be supposed. 

But I know of no principle of law or equity, by which the owner 
upon a settlement under a valued policy can be heard to allège a 
larger valuation of the ship uncovered by insurance, for the purpose 
of letting him in as constructive insurer, so as thereby to share in 
another remedy for the same loss to the insurer's préjudice. If the 
owner makes any claim upon the insurer under the policy, he must 
abide by its tenus. The valuation stated in the policy is a part of 
the basis of the contract. It is a very material condition affecting 
in varions ways the rights and liabilities of both parties. The pre- 
miums paid are presumably in part at least based upon it. Both 
parties are, therefore, equally bound by the valuation, and neither 
can change the contract in this respect, or the légal rights springing 
from it, without the other's consent. The Potomac, ut supra. But 
to open the valuation for the purpose above stated, would manifest- 
ly be to reject the contract as made, and in place of a valued policy 
to substitute an open one to the détriment of the insurer. This is 
never permissible, except upon some grounds of mistake or fraud, 
which hère do not exist. To grant the contention of the assured 
would not only materially change the contract, but reopen the doubt- 
ful question of value, which it was one of the objects of the agree- 
ment on value to foreclose. Irving v. Manning, 6 Man., G. & S. 391. 
Neither party, therefore, can be heard to allège a différent valuation 
whereby the rights, remédies or liabilities of either can be preju- 
diced. 

If the amount recoverable from the wrongdoer, after payment of 
the damage-claims of third parties, were in excess of the amount 
paid by the underwriters to the assured, no doubt that excess would 
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belong to the latter; since the insurer's right of subrogation in 
equity could net extend beyond recoupment or indemnity for the ac- 
tuai payments to the assured. As was stated by Mr. Justice Gray 
in St. Louis, I. M. & S. Rv. Co. v. Commercial Union Ins. Co., 139 
U. S. 235, 11 Sup. et. 557, 35 L. Ed. 157: 

"In flre Insurance, as In marine insurance, the insurer, upon paying to the 
assured the amount of a loss of the property insured, is doubtless subrogated 
in a corresponding amount to the assured's right of action against any other 
person responsible for the loss." 

Where there haa been an actual abandonment to the assured, how- 
cver, the resuit might be différent; since an abandonment, operating 
as a transfer of title, might possibly include the whole right of re- 
course against third persons. If so, that would constitute another 
distinction of some importance, between abandonment and subroga- 
tion. But in this case the sum recoverable from the St. Johns be- 
ing insufficient to recoup the insurer s for their payment upon the 
policy, the owner under the agreed valuation bas no standing to as- 
sert any claim to that fund in his favor until the insurers' claim is 
satisfied. 

The right of the owner to be treated as constructive insurer of any 
uninsured excess of value above that stated in thç policy, was in- 
volved in the récent case in this court of International Nav. Oo. t. 
Atlantic Mut. Ins. Co. (D. C.) 100 Fed. 304, although the interests 
were there reversed. In that case the St. Paul was valued and in- 
sured at one- third less than her value ; upon stranding, certain sal- 
vage charges were incurred and paid by the owner, and on suit there- 
for against the insurers the latter claimed that the owner should 
bear one-third of the salvage charge as constructive co-insurer by 
reason of his uninsured one-third interest in the vessel. In the sim- 
ilar case of Providence S. S. Co. v. Phœnix Ins. Co., 22 Hun, 517, 
the appellate division had allowed the insurers a ratable déduction 
on that ground; but this was reversed in the court of appeals (89 
N. Y. 559) because the insurers were there held estopped from set- 
ting up this claim by the valuation in the policy. And upon the 
same view this court held that the insurers of the St. Paul must 
bear the whole salvage charge, being estopped from alleging that 
there was any uninsured interest in the vessel bound to share the 
loss with them. Amid some conflicting décisions, it was there con- 
sidered that the sounder opinion at the présent day is, that as re- 
spects ail raatters affecting the measure of compensation or the 
rights of either party growing out of the insurance contract, the 
^ aîuation flxed by the policy opérâtes as an estoppel upon both par- 
ties alike. There the estoppel was in favor of the assured, hère it 
opérâtes to the advantage of the insurer; but the same rule is ap- 
plied to both. 3 Kent, *274; Irving v. Manning, G Man., G-. & S. 391; 
Insurance Co. v. Hodgson, 6 Cranch, 2fl'6, 3 L. Ed. 200; The Potomac, 
105 U. S. C30, 635, 26 L. Ed. 1194. The question is substantially the 
same that arose in the case of Association v. Armstrong, L. R. 5 
Q. B. 244, where the vessel insured was sunk and totally lost by 
collision, being worth £9,000, but insured and valued in thepolicy at 
only £6,000; nearly the whole amount of the insurance having been 
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recovered and paid into court, by action against the owners of the 
other vesse], as solely in fault for the collision, the question sub- 
mitted to the court was, whether the insurers, having paid the whole 
amount of the policy, were entitled to the whole proceeds in court, 
or whether the insured owner was entitled "to participate in the 
amount recovered, or any part thereof." The court held the in- 
surers entitled to the whole. In delivering judgment Cockburn, C. 
J., says (page 249) : , 

"It has always been considered as a settled rule in insurance law, as I 
started with observing, that wliere there is a total loss the underwriters, who 
pay upon a total loss, whether it is actual or -whether it is constructive, are 
entitled io anything that remains of the vessel, and to auything which would 
otherwise hâve accrued to the owner of the vessel by reason of his ownership. 
Where the policy is an open policy, and simply a policy ol indemnity as to the 
actual value of the vessel, no diffieulty would arise in such a case as this. 
It is only because It is a valued policy that thèse difficulties présent themselves. 
I think we must still apply the old rules, and not inake new; and if a party 
chooses to hâve his vessel or his goods, as the case may be, taken at a flxed 
value, instead of leaving the contract, as in an ordinary policy, simply one of 
indemnity to the extent of the real value, and if thereby any beneflt accrues 
to the underwriters, the underwriters must be entitled to it." 

Mellor, J. says: 

"I am of the saqie opinion. I think Mr. Smith fairly states the question 
which détermines the matter, viz., what is the effect of the agreement as to the 
value? The basis of the contract is the agreed value of the vessel, and vvhen, to 
avoid ail questions as to the real value, the parties conie to an agreement as 
to the value, it appears to me to follow as a matter of course that ail tliose 
rights, which spring out of the payment by an underwriter for a total loss, 
must be governed by the agreed value." 

Lush, J., says: , 

"A person effecting an insurance may either agrée upon the amount which is 
to be considered as the suni forming a complète indemnity, or he may leave 
it open. If he fixes the amount which he is to be paid in the case of a total 
loss, and the underwriter accepts that amount, then that amount must be biud- 
ing upon both parties. If each of the parties agrées that a certain sum shall 
be deemed to be the value of the thing insured, the underwriter, in the case 
of a total loss, is not to be at liberty to say the thing is not worth so much; 
he is bound to pay the amount flxed upon, whether it is the proper amount or 
not. And, on the other hand, the assured is not at liberty to say it is worth 
more; he is bound by that amount. It is for the purpose of avoiding ail 
question about the value that the parties agrée to flx that amount, and for ail 
purposes, therefore, of adjusting the rights under that policy both the parties 
are bound by that value." 

The décision in that case has been repeatedly cited by the suprême 
court with apparent approval and to some extent followed. Tlie J'o- 
tomac, 105 U. S. 630, 634, 26 L. Ed. 1194; Railway Co. v. Jurev, 111 
U. S. 584, 4 Sup. et. 566, 28 L. Ed. 527. 

The only point in which the Armstrong Case differs from the prés- 
ent is, that the loss there was apparently total ; whJle hère the truth 
seems to be that the loss of the Catskill was not total, though the 
légal proceedings hâve been such as to make it appear so. She was 
sold in admiralty, and netted less than a fair salvage compensation 
for raising her; and on that ground she was reported a total loss 
in her proceeding to limit liability. In her proof of daim against 
the St. Johns, she was again reported as a total loss. Yet the record 
shows that at the admiralty sale she was bought in by a third per- 
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son with the money of her former owners and on their account; tliat 
she was subsequently repaired at an expense of |21, 127.57 and is 
now running. In the Case of Aiinstrong no express mention of 
abandonment is niade; but some of the language in the opinions, 
particularly in that of Lush, J., seems to assume a situation of aban- 
donment, which might include the right of action against the wrong- 
doer. Hère there was no intention to abandon anything. The own- 
ers had the right to lîeep and repair the Catsldll and still recover 
the full amount insured, without any abandonment, tlie same as 
upon a partial loss. But I do not perceive how this eircumstanee 
can make any différence as respects the insurers' right of subroga- 
tion, as in any other case of partial loss; or how it can aftect the 
nature of the estoppel arising from Ihe valuation in the coutract. Ho 
far, therefore, the insurers are entitled to recover. 

4. It is further urged that by reason of the insurers' lâches and inac- 
tion in the litigation brought to establish the liability of the Ht. 
Johns for the collision, they should be held to hâve forfeited their 
right to the fund thereby secured. The cases cited in support of this 
doctrine (The Saracen, G Moore, P. C. 73; Woodworth v. Insurance 
Go., 5 Wall. 87, 18 L. Ed. 517; Insurance Co. v. Corcoran, 1 Grav, 
75 ; The Battler [D. C] 67 Fed. 251 ; Newcorab v. Insurance Co., 22 
Ohio St. 382) seem to rest on peculiar circumstances and not to be 
fairly applicable to the présent case. Hère the owneis of the Cats- 
kill cannot plead any surprise. The insurers had clainied the benefit 
of any recovery against the St. Johns from the tirst. Though the lia- 
bility of the St. Johns was doubtless the first thing to be established, 
the réduction of the damage claims against both vessels. was equally 
important; and in that litigation the insurers took their fair share 
of the work. Ail the damage claimants also took part in establish- 
ing the St. Johns' liability. Considering, however, the uneertainties 
and difflculties of the situation, and that the benefit of the original 
establishment of the liability of the St. Johns is due to a very con- 
sidérable extent to the attorneys and counsel of the Catskill, though 
not wholly to them, I think an allowance should equitably be made 
to the attorneys and counsel of the Catskill for their services in the 
recovery of the fund. 

The right of the insured owner, upon a surrender of his vessel in 
proceedings to lirait his liability, to retain the insurance uionevs for 
his own benefit (City of Xorwich, 118 V. S. 4()8, Sup. Ct. 1150, 30 
L. Ed. 134); and his obligation to surrender to creditors any daim 
he may hâve for damages to the vessel, or the proceeds of anv re- 
coverv thereon (O'Jîrien v. Miller, 1G8 U. S. 287. 30.V307, 18 Sup. 
Ct. 140, 42 L. Ed. 4()9; Id. [D. C] 59 Fed. 621; 1 Valroger, Droit Mar. 
p. 327, § 271) ; and the insurers' right of subrogation on the other hand, 
upon payment of the insurance to the owner, to the same claim, which 
is also required to be surrendered in the limited liability proceeding. 
produce complex and apparentlv conflicting relations. But in the cas(; 
of The City of Xorwich, 118 U." S. 468, 506, 6 Sup. Ct. 1150, 30 L. Ed. 
134, it is in efîect stated that the insurers' right of subrogation is sub- 
ordinate to the rights of the damage claimants, who niust first be paid 
in full (Tlie Albert Duraois, 177 U. S. 240, 20 Sup. Ct. 5!)5, Adv. 'S. U. 
595, 44 L. Ed. — ) ; so that the insurers, with the rights only of the as- 
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siired, take what îs left of the indemnity fuiid aftet the damage 
claims are satisfled. Wattson v. Marks, Fed. Cas. No. 17,296; Boul. 
P. Dr. Com. 203-205. Thèse rules having been observed and fol- 
lowed, I ând that the insurance company is entitled to the residue 
6f the fund, subject to the payment of a counsel fee, as above pro- 
vided. 
Decree accordingly. 



THE ISAAC H. TILLYER, 

THE DVDLiùY PKAY. 

FRBNCH T. PRESIDENT, ETC., OF DBLAWARE & H. CANAL 00. et fli. 

(District Court, D. New Jersey. April 23, 1900.) 

1. Collision— Stbam and Satl Vessbls Meeting— Duty of Tug with Tow. 

It is the duty of a tug with a tow, on meeting a salling vessel, to take 
ail necessary précautions to keep both tug and tow ont of Uer way, and 
where, by reason of its length, the tow is unwieldy, the care requlred is 
correspondlngly greater. 

2. Same— Duty of Sailing Vessel. 

A salling vessel, on meeting a tug wîth a tow, is boimd to keep her 
course, that the tug may not be misled in taking measures to avold colli- 
sion. 

8. Same— FauiiT— Facts Considebed. 

A schooner came in collision with the second of three barges in tow of 
a tug on a single Une, the whole extending a length of 3,300 feet. The 
ressels met on nearly parallel courses, and came within sight of each 
other when two miles apart. The schooner was sailing closehauled, and 
the tug passed to the leeward of her at a distance of about 300 feet. The 
schooner held her course, but, owing to her leeway, passed the flrst barge 
at a distance of not more tlian 75 feet, and came in collision with the 
second. Held, that the schooner was not in fault for holding her course, 
but that the tug and the barge were both in fault for the collision, — the 
former for not changing her course so as to pass with her tow to the 
windward of the schooner, whieh she could readily hâve done; and the 
latter becàuse, when the schooner passed so close to the flrst barge, which 
was 160 fathoms in front, she must hâve known, if she kept a proper 
lookout, that the tug had placed her in a position where collision was In- 
évitable, if she kept her course, and should hâve eut her hawser, and by 
uslng her helm sheered ont of danger. 

4. Same— Wbight of Evidence. 

Testimony from a steamer, clearly in fault for a collision with a sail- 
ing vessel, that the latter was guilty of contributing fault by changing 
her course, will be viewed with suspicion; and when the évidence from 
the sailing vessel is to the contrary, and accords with the probabllities, it 
will be accepted in préférence. 

In Admiralty. Libels and cross libel for collision. 

Stewart & Macklin and Frank B. Colton, for libelants. 
Curtis Tilton, for claimant the Isaac H. Tillyer. 
Carpenter & Park, for claimant the Dudley Pray. 

KIRKPATRICK, District Judge. It appears from the évidence 
in thèse causes that on the lOth of April, 1895, at about half past 
10 o'clock at night, a collision occurred between the schooner Isaac 
H. Tillyer, bound from Boston to Philadelphia, and the coal-laden 
barge Oneonta, in tow of the steam tug Dudley Pray, bound from 
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New York to Boston, about midway between the Pollock Rip and 
Shovelfiil lights. When the scliooner rotmded the Pollock Rip ligbt 
the wind was ahead. In order to make the Shovelful lightship, and 
clear the shoals, she was closehauled on the starboard tack, and 
her course set W. by N. ^ N. She had not proceeded far when 
she sighted, about two miles away, the lights of the tug Dudley 
Pray and her tow, which consisted of three barges, Alice, Oneonta, 
and Binghampton, in the order named; ail of which were laden 
with coal. The total length of the tow, including the length of 
the tug and barges, was about 3,300 feet, the hawser between each 
vessel being about 150 fathoms in length. The lights on the 
schooner as well as on the tug and barges were lighted, and the col- 
lision is not attributable to the failure of any of the vessels to see 
the lights of the other. At the time the tug and tow sighted the 
schooner, their course was E. S. E., or about parallel with that of 
the schooner, and it is not claimed that either the schooner, or the 
tug, or any of the barges changea their course from the time they 
sighted each other until after the tug had passed the schooner. The 
distance between the tug and schooner in passing is stated in the 
tug's answer to be 300 feet, and this is the distance ûxed by Kisley, 
the mate of the schooner. Ail of the witnesses say that the schooner 
and the barges still held their respective courses, so that, as the 
schooner passed the barge Alice, which was about 150 fathoms 
astem of the tug, as has been stated, the distance between the 
schooner and the barge was, at the highest estimate, 75 feet, while 
others say but 25 or 50 feet. As the barge and schooner approached 
each other upon their respective courses, the schooner had drifted 
to leeward about 150 or 175 feet. With the barge Oneonta, which 
was about 160 fathoms astem of the barge Alice, the schooner col- 
lided about head on, according to the testimony, whereby the barge 
was sunk and the schooner injured. 

A libel has been flled on behalf of the owners of the barge Oneonta, 
claiming damages from the schooner and the tug. A cross libel 
has been flled on behalf of the schooner, claiming damages from 
the barge Oneonta, and a libel on behalf of the schooner against 
the tug. Both the barge and the schooner charge that the tug 
Dudley Pray was in fault, that she was négligent in the manner of 
making up and navigating the tow, that the tow was too long, the 
barges too far separated, and that, considering the length of the 
tow and the direction of the wind, she did not give the schooner 
a sufQciently wide berth to enable her to pass without colliding 
with the tow. The obvions duty of the tug, under the circumstances 
as detailed, upon sighting the schooner, was to take the necessary 
précautions to get ont of her way, not only with the tug, but with 
the tow. Her duty in this regard was not changed by reason of 
her having a tow in charge. The Maverick, 28 C. 0. A. 562, 84 
Fed. 906. In order that the captain of the tug might not be mis- 
led, the schooner was bound to hold her course. The Marguerite 
(D. C.) 87 Fed. 955. The captain of the tug should hâve considered 
the length of hds tow, and the increased hazard occasioned thereby. 
As was said in The John H. May (D. C.) 52 Ped. 884, "the tow, by 
reason of its length, was dangerous and unwieldy"; and he was 
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bound to the "extremest care" in its management. The Gladîator, 
25 0. O. A. 32, 79 Fed. 445. The évidence shows that theré was 
plehty of water for the tug and her tow to the southward, that the 
schooner was sighted in time for the tug to avail herself of it, and 
that the failure of the tug to change her course and go further to 
the southward was the primary cause of the collision, for which 
the tug was at fault, and on which she must be held answerable. 
Was the barge Oneon ta at fault? If she had had a proper look- 
out (and, if she had not, she is in fault), the perilous position in 
which she was placed by the action of her own tug (which itself 
passed the schooner but 300 feet away) must hâve been apparent 
to her. In fact the libel âled in behalf of the barge owners allèges 
this fault of the tug. She must hâve seen that the schooner was 
drifting to leeward, so that she cleared the barge Alice by about 
only 75 feet. At the time the schooner passed the Alice, she was 
still 160 fathoms distant from the Oneonta. Collision was inévitable 
if the barge held her course. Change was possible. She might bave 
eut her hawser, put her helm to port, and sheered out of danger. 
By her own account, she did nothing, By the exercise of proper 
care, she could, notwithstanding the fault of the tug in crowding 
the schooner, hâve avoided the collision. The Oneonta should be 
condemned. Was the schooner in fault? That the schooner, as 
was her right and duty, held her course from the time she was 
sighted by the Oneonta until she passed the barge Alice, is asserted 
by the crew of the schooner, and not denied, but admitted, by ail 
the parties to this controversy. The barge Alice was, at the time 
she was abreast of the schooner, but 75 feet distant. Tlie Oneonta 
was about 160 fathoms astern of the Alice. There was no hope 
for the schooner to avoid a collision with the Oneonta except to 
continue to holà her course. This the captain and ail her crew 
say she did. There was no change of the helm until, being in ex- 
tremis, and almost immediately before the ships struck, it was put 
up to ease the force of the blow. A change made at such a time 
and under such circumstances, not tending to cause the accident, 
was immaterial. The Bobert HoUand (D. C.) 59 Fed. 200. The 
people of the tug and barge deny thèse statements. They say that 
as soon as the schooner passed the barge Alice she put her iielm 
to starboard, and tried to cross the towline Connecting the Alice 
and Oneonta; that, failing in this, she slid along the line, and that 
the collision was the conséquence. In considering tliis contradictory 
évidence, I am satisfied with the truth of the statement made by 
the captain and crew of the schooner. The reasons given by them 
for their conduct seem reasonable, and cause this testimony to far 
outweigh the assertions of witnesses for the tug and tow. "Coui'ts 
view with suspicion the allégations of a steamer that a sailing ves- 
sel changed her course." The George L. Garlich (D. C.) 88 Fed. 
554. "It is," say the suprême court, "the stereotyped excuse made 
by a steam vessel to justify a careless collision, and is always im- 
probable, and generally false." .Haney v. Steam l'aeket Go., 23 
How. 291, 16 L. Ed. 563. The schooner, under the circumstances, 
was justifled in holding her course, and must be held blameless. 
Let a decree be prepared ip accoixïiince with thèse views. 
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SIDWAY V. MISSOURI LAND & LIVE-STOCK CO., Limited. 
(Circuit Court, S. D. Missouri, W. D. April 2, 1900.) 

1. FOBBIGN CORPOHATIONS— JUBISDICTION OF CoURT OF EQUITY TO DiSSOLVE— 

Appointmknï OF Receiver. 

A court of equity In tlie jurisdiction wliere a foreign corporation has a 
situs for tlie transaction of Its business, and where its property Is situated, 
is witliout Jurisdiction, In the absence of a statute conferring It, to appoint 
a receiver for sucli corporation, witti a view to winding up its affaire 
and distiibutlng its assets, at suit of a résident minority stockholder, who 
complains alone of tlie internai management of its affairs, whereby the 
value of bis stocli has been diminished and is threatened with further pro- 
spective injury, where the corporation is solvent, and the directors and 
majority stoeliholders whose actions are complalned of are nonresldents. 

3. Same— State Statuts. 

Such jurisdiction is not conferred by the Missouri statute of April 21, 
1891 (Laws 1891, p. 75), which, after prescribing the conditions on vehich 
foreign corporations may do business within the state, and requiring them 
to maintaln an ofHce where légal service may be made upon them, déclares 
that "such corporation shall be subject to ail the liabilities, restrictions 
and duties which are or may be imposed upon corporations of lilce char- 
acter, organized under the gênerai laws of this state, and shall bave no 
other or greater powers." The object of such provision is to subject such 
foreign corporations to the same liability to actions against them as 
domestic corporations, and to the same restrictions and duties respecting 
their opération and conduct, but does not confer upon courts of equity 
within the state visitorial jurisdiction over their Internai afCairs, or the 
power to wlnd up their business and distribute their property. 

8. Same. 

■Rev. St. Mo. 1889, §§ 2790-2792, which give the courts of the state 
jurisdiction, on pétition by an officer or stockholder of a corporation, to 
require an accounting by its directors as to their officiai conduct; to re- 
move them for gross miseonduct, and require the élection of others in 
their places; and, incidentally, to appoint a receiver to take charge of the 
business of the corporation, — do not confer authority to wlnd up a solvent 
corporation and distribute its property. 

In Equity. On demurrer to bill. 

W. Gloud, for complainant. 
Geo. Hubbert, for respondent. 

PHILIPS, District Judge. Tliis is a bill in equity by a stockholder 
against a foreign corporation, the gênerai purpose of which is to hâve a 
receiver appointed for the corporation, to conduct and manage its af- 
fairs for the protection of the complainant, who is a citizen of the state 
of Missouri. The défendant is an alien corporation, organized ùnder 
the laws of the United Kingdom of Great Eritain and Ireland, with 
its principal office located at Edinburgh, Scotland, where its directors 
and ail its stockholders, except the complainant and perhaps one or 
two others, holders of about 2,500 shares, — the complainant represent- 
ing 1,000 shares,- — réside. The company was organized principally 
for the purpose of acquiring and selling lands in the state of Missouri 
and adjacent states, with its local business office and manager located 
in Newton county, in this district. The original capital stock of the 
Company was $500,000, which was increased to $750,000, of which 
•?450,000 was paid in; and in addition to this it raised in cash upon 
its debentures the sum of |300,000, making a capital equal to the face 
101 F.— 31 
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value of its stock. With this capital the défendant purchased about 
370,000 acres qf 'Jaad: situate in countie^ lying in the southwestem 
part of the State p| Missouri. The bill sets out with some particu- 
larity the histôi-y "of the management of this business by the board of 
dlreetorsthroughiîSs gênerai manager, and claims that its affairs havè 
been so manage^.^jid conducted as to show waisteM extravagance 
and upaccounil^jf&î; eipenditures, the lack of good fcijsiness judgment 
and administratiojQyfioas to greatly depreciate the value of the stock, 
and that the course of management persisted in by thè board of direct- 
qrs, with the approyâlçff a majori^y bf the àlien stockholders, threat- 
ens to çQntipueto 4ieprecJate the value of the complainant's stock, 
ianâ that this «ourse of eonduct isactuated by a désire and purpose on 
the part oî'Saiànohresidentmajôrîty stockholders to acquire the com- 
plète management and control of the complainant's interést, so as 
to âestroyVthie yalùé ; of îus.slock. ,Ttije:Comjdàinant spécifies certain 
ïgrievances as to the management of the corporation, some of which he 
admits theretolore had been corrected by the board, but that the most 
bbjëctiO%blé inàtters complàined of veere nqt remedied. The bill aleo 
s,èts Qut;in^êta|l the complaîiit foriaulateâ by the çomplainant and the 
loiher domestic stockholders» which,. was addressed to the alien ma- 
jority stockholders, giving a summary of ail the gdevances of thèse 
toitoority stockholders respectihg thè bad. business management of the 
ptopertie^ bt ' the compapy,, îfl, uselqse and .wàstefpleixpenditures, and 
the refusai ojt the directorsto admit the çomplainant to an inspection 
of its books, and their failure to render to him any satisfactory ac- 
oeunt of an expenditure of about |300,000 claimed by the board to be 
coyered' tiiider the gençràl head oif "Expénses"; that, at the annual 
gènjèpaî meeting of the stockl^olders prior to the institution of this 
suit, he laid ail thèse mattersbefore the stockholders at Edinburgh, 
Seotland, and tiiat instead of said stockholders, thus aesembled, heed- 
ing his complaints and rectifying the alleged wrongs, they approved 
of the course of management, and, in efifeet, authorized the continu- 
ance thereof , by the réélection of the same directors who are pursuing 
the same course of conduct in the management of the properties and 
business of the corporation. There are other averments and detailed 
statements contained in the bill, which it is not deemed essential to 
récite, as they do not affect the questions of law raised by the demur- 
rer tp the bill interposed by the défendant. The bill concludes by 
averring: 

'That the corporation bas whoUy failed of the purpose for which It was 
«rgfinized, and the business should be wonud up, and its assets dlstributed 
among the shareholders equitàbly;; and, to that end, your orator prays that a 
recelver may be appointed to take charge of the property, books, accounts, and 
évidences of debt, ail of which are wlthln the jurlsdlction of the court; that 
aa account be taken of the assets of the company, and that the accounts and 
debts, due to said company be collected apd brought into court, and that Its 
liabljities be paid off; and that Its assets be equitaWy dlstributed among Its 
shareholders in such manner as may to the court seem équitable and just, — 
and snch other and fnrther relief as to the court may seem meet." 

This suit was instituted in the state circuit court of Newton county, 
where service was had upon the défendant corporation through its 
local managing ofiQcer; and upon the pétition of the défendant, as 
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an alieii, the case was removed into this court, where the défendant 
appeared and demurred to the bill. 

There is no allégation of the insolvency of the corporation. On the 
contrary, it is distinctly admitted, and stated in the brief of complain- 
ant's counsel, that the comi>any is solvent, with ample assets and re- 
sources, if properly managed, to not only meet its outstanding obli- 
gations, but yield large dividends to the stockholders. The im- 
portant question, therefore, to be decided, is, has this court the right 
to interpose, at the relation of a single résident minority stockholder, 
to take charge of the business and property of this foreign corpora- 
tion, and run it, through a receiver, with a view to winding up its af- 
faira, and distributing its assets among its creditors and stockholders? 
There is no disguising the fact that the practical effect of such inter- 
position would be to put an end to the active life of the corporation. 
Anything short of this would be ineffectuai to aflford the complainant 
the relief he seeks. It does not meet this contention to say that the 
mère appointment of a receiver and the administration of the business 
of the corporation do not ipso facto dissolve the corporation, as its 
franchise would nevertheless be left intact, and it would continue to 
exist as a légal entity. It is a recognized principle of corporation law 
that an act which to ail intents and purposes terminâtes the corpora- 
tion, by taking from it the means to fulflll the purposes of its organ- 
ization, is inconsistent with the purposes of its constitution, because 
such act would work a practical dissolution of the corporation. Ab- 
bot V. Eubber Co., 33 Barb. 578, 21 How. Prac. 193, 20 How. 199. 
High, in his work on Eeceivers (section 288), holds that courts of 
equity, in the form of a visitorial power over corporations, will not 
seize their assets and take away the management of their affaira from 
the hands of its managing ofiScers, through a receiver, on the applica- 
tion of a creditor or shareholder, "since such interférence would 
necessarily resuit in the dissolution of the corporation, and the court 
would thus accomplish indirectly what it has no power to do directly." 
Therefore the remédiai power to be exercised by such courts should go 
no further than the granting of an injunction to restrain and prevent 
the misdeeds and misconduct of such managing officers, and the like. 
In Neall v. Hill, 16 Cal. 146, which was a bill against a corporation 
and its ofQcers, etc., charging the ofSeers with combining with the ma- 
jority of the stockholders to hâve themselvea elected as trustées, in 
violation of the by-laws, and that as such trustées they were guilty of 
fraud, collusion, and misraanagement, with a view to the dépréciation 
of the value of the stock and to obtain the control thereof, the bill 
prayed for the removal of said offlcers, and for an accounting and 
winding up of the corporation. The corporation in that case was a 
domestic corporation, and the offlcers were made parties to the bill. 
It was held not only that the offlcers could not be removed by a court 
of equity, but that a receiver could not be appointed to sell ail of said 
property and to settle up the affairs of the company. The court said: 

"This decree, if permitted to stand, must necessarily resuit in the dissolution 
of the corporation, and in that event the court wlU hâve accompllshed In an 
indirect mode that which in this proceeding it had no power to do directly. 
It is well settled that a court of equity, as such, has no jurisdiction over corpo- 
rate bodies for the purpose of restraining their opérations or winding up 
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their concerns. We ^o not flnd that auy siich power has ever been exercised 
in the absence of a statute conferring jurisdlctlon. There Is no doubt that 
In the présent case the court had jurisdiction to compel the officers of tbe cor- 
poration to account ; ior any breaeh o£ trust, but the jurisdiction for tbat 
purpose was over the offlcers, and not over the coiporation." 

(The question, therefore, arises whetjier or not a court of equity in 
thé jurisdiction wliere the foreign corporation bas a situs for transact- 
ing its business, and where its propefty is situated, and without the 
présence of its nonresident direct ors, has jurisdiction, at the suit of a 
minority stockholder, who complains alone of the internai manage- 
ment of its aff airs, whereby the vaîue of his stock bas been diminished 
and is threatened with further prospective injury, to appoint a re- 
ceiver for such corporation, and thereby assume the management of 
its business, with a view to winding up its aiïairs and distributing its 
assets. While there are persuasive reasons which appeal to a chan- 
cellor to exert to the utmost his powers to come to the relief of the 
résident stockholder, and save him the trouble, expense, and possible 
unequal chances of seeking tedress in a distant foreign jurisdiction, it 
is sufficient for this court to say that, in the absence of a statute con- 
ferring such jurisdiction, the settled rules of equity seem to answer 
this question in the négative. 

In Dodge v. Woolsey, 18 How. 331, 15 L. Ed. 401, the gênerai doc- 
trine was announced that : 

■ ''A stocliholder in a corporation has a remedy in chaneery against the direct- 
ors to prevent them from doing acts whieh would amount to a violation of the 
charter, or to prevent any ipisapplicatlon of thelr capital or profits which might 
lessen the value of the shares, if the acts iptended to be done amount to what 
is called in law a 'breach of trust or duty.' So, also, a stockholder has a rem- 
edy àgainst individuals, In whatever character they profess to act, if the subject 
of eômplaint Is an imputed vloMion of the corporate franchise, or déniai of 
rlght growing out of it, for which there is not an adéquate remedy at law." 

Mr. Justice Miller, in Hawes v. City of Oaldand, 104 U. S. 450, 
26 II. Ed. 827, gave this gênerai statement of the law its proper limita- 
tion and application to the particular facts of that case, and, in dis- 
cussing the gênerai rule, formulated the following postulâtes: That 
teere must exist as the foundation of the suit — 

"Some action " or threatened action of the managing board of directors or 
trustées of the corporation which Is beyond the authority conferred on them 
by their charter, or other source of organization; or such a fraudulent trans- 
action completed or contemplated by the acting managers, in connection with 
-ecjme other party, or among themselves, or with other shareholders, as will 
rfesult in serious injury to the corporation or to the interests of the other 
shareholders; or wheré the board of directors, or a majority of them, are act- 
ing for their own Interest, in a manner destructive of the corporation itself, 
or of the rights of the other shareholders; or where the majority of share- 
fiolders themselves are oppressively and illegally pursuing a course in the name 
of the corporation which is in violation of the rights of the other shareholders, 
aiïd which can only be restralned by the aid of a court of equity." 

It will be observed that in ail thpse instances it is contemplated 
that the proceeding is against the directors or wrongdoers, and neces- 
sarily implies that the court acquires jurisdiction in personam over 
tlie ^irectors or wrongdoers, and consequently that it is some act of 
omission or commission of their» that is to be corrected, restrained, 
or eontrolled, such as where thèse oflflcers are acting ultra vires, or 
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fraudulently, either to their individual advantage or in subservience to 
the majority of the stockholders, "as will resuit in serions injury to 
the corporation or to the interests of the other stockholders." Some 
color to the présent action of the complainant might seem to arise 
from the last paragraph of the foregoing quotation. It may be that 
where the bill discloses a state of facts such as that the governing 
body, acting under the direction or control or in complicity with the 
managing stockholders, are doing some wrongful act to the injury of 
the minority stockholders, or in some way or fashion are illegally pur- 
suing a course in the name of the corporation which is in violation of 
the rights of the other shareholders, the restraining and corrective 
power of a court of equity could be appealed to. But this implies 
that the offending majority are employing the corporation, through 
the directory, to work out some forbidden fraudulent purpose, to the 
injury of the minority stockholders. But the utmost that can be 
drawn from this is that the wronged stoekholder would bave a stand- 
ing in a court of equity only in a suit against the directors and other 
stockholders to restrain them from further pursuing the course of 
conduct complained of, where they can be brought within the juris- 
diction of the court; and this, as already stated, would be essentially 
a proceeding in personam against the offending stockholders and their 
supple instruments, the directors. The sum and substance of the 
matters complained of in this bill pertain to improvident and waste- 
ful administration by the board of directors. And while there is in 
the conclusion of the bill the gênerai averment "that divers persons, 
whose names and résidences are unknown, hâve combined and con- 
federated together, and hâve gained control of the property and assets 
of said Company, and are wrongfully and purposely diminishing the 
value of the stock," etc., this is not more than the gênerai confederacy 
clause in pleading, which might well hâve been omitted from the bill 
without atîecting its sufificiency. It does not amount to a substantive 
averment of a spécifie charge of fraudulent conspiracy between the 
majority stockholders and the board of directors, so as to présent an 
issuable fact. The bill, however, does distinctly allège that the mat- 
ters of raismanagement by the board of directors and their managing 
agent in charge of the property were laid by complainant before the 
stockholders at Edinburgh, at their annual regular meeting, with a re- 
quest that they be rectified, and that the convention of stockholders. 
on the contrary, ratifled or approved the course of conduct pursued 
by the directors. If this be so. why does it not bring the case within 
the rule recognized by Mr. Justice Miller, on page 455, 104 U. S., and 
page 830, 26 L. Ed., in Hawes v. City of Oakland, as deduced from the 
holding of the vice chancellor in Foss v. Harbottle, 2 Hare, 461? 

"That it was the duty of the plamtiffs — the two shareholders who com- 
plained of what had been done — to hâve called a meeting of the shareholders, 
or attended at some regular annual meeting and obtained tlie action of the 
majority on the matters in issue. The majority, he says, may hâve been con- 
tent with what was done, and may hâve ratified the action of the board, in 
which case the whole body would ha\-e been bound by it." 

In the case at bar, if the allégations of the bill were conceded to be 
sufflcient to authorize an injunction against the offending stoekhold- 
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ers and directors, they are not before the court, nor can they be 
brought in by process. Consequently only the corporation and its 
property are présent to bô acted upon. TÏierefore this action, to be 
effectuai and conformable to the relief sought, must be by the court 
taking charge of this property through a receiver and administering 
it. It may be conceded that if it were alleged that this corporation is 
insolvent, and that thèse directors are threatening to proceed in the 
management of ite assets so as to endanger the interests of the stock- 
holders, the implied trusteeship of such directors to hold and conduct 
its aflfairs for the use and beneât of the creditors and stockholders 
would then become what may not inaptly be termed an "active trust," 
which would invite the interposition of a court of equity to appoint a 
receiver, and take charge of its assets and administer them for the 
beneflt of the creditors and stockholders. But that is not this case. 
In Silver Mines v. Brown, 7 G. G. A. 412, 58 Fed. 644, the court of ap- 
peals of this circuit has given such clear expression to its judicial 
mind upon this question as to conclude the judgment of this court. It 
limits the power of a court of equity to interpose at the instance of a 
stockholder, where the company refuses to move, to a bill — 

"To reetrain the offlcers or directors of a corporation when it appears that in 
their capaclty as agents or trustées of the stockholders they hâve committed 
acts that are tantamount to a breaeh of trust, where such acts eonsist of the 
fraudulent dealing with the corporate property or funds, or where they eonsist 
in engaging the corporation in enterprises that are beyond the scope of its 
charter powers. * * * But a court of equity has no power to interpose its 
authorlty for the purpose of adjusting controversies that hâve arisen among the 
shareholders or directors relative to the proper mode of conducting the corpo- 
rate business, as it may do in cases of similar controversies arising between 
members of an ordlnary partnership. Corporations are, in a certain sensé, 
législative bodies. They bave a législative power, when the directors or share- 
holders are duly convened, that is fully adéquate to settle ail questions affect- 
Ing their business interests or pollcy; and they shoiild be left to dispose of ail 
questions of that nature without applying to the courts for relief. A stock- 
holder of a corporation cannot successfuUy invoke the power of a chancery 
court to control its oiHcers or board of managers, or to wrest the corporate 
property from their charge, through the agency of a receiver, so long as they 
nelther do nor threaten to do any fraudulent or ultra vires acts, and so long as 
they keep withln the limits of the by-laws which bave been prescribed for 
their governance. If in either of the cases last specifled the stockholder is 
nevertheless dissatisfled with the business policy that is being pursued, or the 
methods of corporate management, he must seek redress within the corpora- 
tion, in the mode prescribed by Its charter and by-laws, rather than by an 
appeal to the courts. Moreover, the doctrine is very well established that a 
court of equity has no power, at the suit of an individual, to decree the 
dissolution of a domestic corporation, and the winding up of its alïairs, unless 
such extraordinary power has been conferred upon it by the term of some stat- 
ute. The better view entertained is that at common law no such power to 
decree a surrender or forfelture of the corporate franchises was vested in 
courts of equity, to be exercised at the suit of an individual, although some 
courts bave upheld the right of a court of chanceiy to exercise that power 
when invoked by the state through its attorney gênerai." 

Further on the court said : 

"It is hardly necessary to remark that if courts of equity, at the suit of a 
shareholder, and in the absence of a statute, liave no jurisdictlon to dissolve 
a domestic corporation and to wind up its afïairs, much less eau they exercise 
such powers with respect to foreign corporations." 
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In Stafford & Co. v. American Mills Co., 13 E. I. 310, the court was 
asked to appoint a receiver for a New York corporation doing business 
in Rhode Island, where tlie larger part of the corporate property 
was loeated. Although the corporation entered its appearance, the 
court dismissed the bill because such jurisdiction was not conferred by 
their statute. 

In Eedmond t. Manufacturing Ce, 13 Abb. Prac. (X. S.) 332, a stock- 
liolder sought to compel a foreign corporation to di vide the aesets 
among the stockholders. The court said: 

"To attempt by a judgment of this court to compel a foreign corporation to 
distrlbute its assets among the stockholders because some of the directors are 
résident hère, or because some of the funds were within the jurisdiction of the 
court, would be to assume a power whieh the court ought not to exercise, and 
render judgment which could not be enforced agaiust the Company in the 
place of Its existence." 

This doctrine is recognized and applied in Leary v. Navigation Co. 
(C. C.) 82 Fed. 775, where it was held that while, under certain condi- 
tions, a suit may lie against a corporation and the managing offlcers, 
in which a receiver may be appointed for the mère purpose of con- 
servation, as incidental to the main object of the suit, "the principle 
does not apply to a case where the officers, being beyond the jurisdic- 
tion, cannot be brought tO account, nor compelled by court to restore 
ill-gotten gains, and where the appointment of a receiver for the pro- 
tection of the complainant's interests is the main object of the suit"; 
that, in ail cases where it may become necessary to inquire into and 
regulate the internai affairs of a foreign corporation, resort should be 
bad to the courts of the résidence of the corporation, having jurisdic- 
tion to enf orce such decrees ; and that a court of equity will not under- 
take the management and control of a corporation "with a view of 
experimenting to ascertain if the stockholders' investment may not be 
made more profitable by having the business conducted by a receiver." 
Solicitons to see if there is not within the compass of the equity pow- 
ers of the court, consistent with the allégations of the bill, any relief 
for the complainant, short of putting an end to the corporation by 
winding up its affairs and disbursing its assets, the court is much im- 
pressed by the following observation of Judge Hanford in the case 
last cited: 

"If a receiver is to be appointed for the mère purpose of extending protection 
to the complainant's interests, by taking the property of the corporation into 
custodj', so as to prevent the otUcers of the corporation from using it fraudu- 
iently, when may the court relinquish its custody? Certainly not until the 
ofHcers wliose honesty is questioned sliall liave disposed of their interests as 
stoekljoklers. lest after an indelinite time tlie preseut relations of the parties 
are re-estaiilished, leaving the complainant in as bad a situation as he is now 
with regard to the future opérations of the corporation." 

The furthcr contention of complainant is that the jurisdiction to 
atïord the relief sought is conferred over this foreign corporation by 
îh(; act of the Missouri législature approved April 21, 1891 (Laws Mo. 
1891, p. 7.5). The flrst section of this act, after declaring tliat every 
such corporation formed in any other state, territory, or country, be- 
fore it shall be authorized to transact business in this state shall main- 
tain an ofSce or place in this state for the transaction of its business, 
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where légal sertice may be obtained upon it, and wliere it shall keep 
proper books to enable the corporation to comply with. tbe constitu- 
tionàl and statutory provisions governing such corporations, déclares 
that "such corporation shall be subject to ail the liabilities, restrictions 
and duties which are or may be imposed upon corporations of like 
character organized under the gênerai laws of this state, and shall 
hâve no other or greater powers." This is followed with other pro- 
visions and limitations which are not material to the question hère 
involved. This act in this particular is identical with the statute of 
Colorado (Sess. Laws Colo. 1893, pp. 88, 89, § 1) which was in force 
when the case of Silver Mines v. Brown, supra, on appeal from the 
State of Colorado, was considered; and, as no allusion was made 
thereto in the opinion of^ the court, the inference is that it was not 
claimed by the learned counsel engaged for the complainant in that 
case that the Colorado statute conferred the equity power contended 
for. On the contrary, it is to be assumed that the court of appeals did 
not regard this statute as in any wise enlarging the gênerai equity 
doctrine in question, especially as the court cited approvingly the case 
of Mining Co. v. Field, 64 Md. 151, 20 Atl. 1039, in which was brought 
in review a like question of jurisdiction, as affected by the local statute 
of that state, which provided, among other things, that "any corpora- 
tion not chartered bj' the laws of this state which shall transact busi- 
ness therein, shall be deemed to hold and exercisie franchises within 
the state, and shall be liable to suit in any of the courts of this state 
on any dealings or transactions therein." In another section it was pro- 
vided that "suits may be brought in any court in this state * * ♦ 
against any corporation not incorporated under its laws, but deemed to 
hold and exercise franchises therein, or against any joint-stock com- 
pany or association doing business in this state, for any cause of ac- 
tion," etc. It was held that even the language of this statute, broad 
and comprehensive as it is, did not hâve the effect to give the courts of 
Maryland jurisdiction over the internai affairs of nonresident corpo- 
rations, or any visitorial power, nor the power "to exercise authority 
ovçr the corporate functions, by-laws, or relations between the corpo- 
rations and its members arising out of and depending upon the law 
of its création. Thèse powers belong only to the state which created 
the corporation." The gênerai rule on this subject is that such stat- 
Utes, prescribing the conditions and régulations under which foreign 
corporations may do business in the state, will not be construed as 
domesticating such corporations for ail jurisdictional purposes unless 
such intention is clearly and unmistakably indicated by the affirmative 
terms of the statute, even where the original purpose of such organiza- 
tion was to do business chiefly in the particular state. Martin's 
Adm'r v. Eailroad Co., 151 U. 8. 673-083, 14 Sup. Ct. 533, 38 L. Ed. 
311; Eailway Co. v. James, 161 U. S. 545. 16 Sup. Ct. 621, 40 L. Ed. 
802; Markwood v. Eailroad Co. (C. C.) 65 Fed. 817. The évident ob- 
jéçt of the provision above quoted from the Missouri statute was to 
subject the foreign corporation to such liabilities for actions 
against it as a citizen would hâve against a domestic corporation, as 
ou contiact, exiwess or iniplied, or for its acts of omission or commis- 
sîôii' whereby an injury sliould be doue to another person or côrpora- 
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tion;' and subjecting it to the same restrictions and duties respecting 
its opération and conduct, and its liabilities for taxation and the like, 
wliicli are imposed upon corporations of like character organized un- 
der tlie laws of the state, and that it shall exercise in the state, while 
doing business hère, no other or greater powers than tliose of lilie cor- 
porations created under the laws of the state. Iseither bj- expression 
nor implication does the statute confer upon the local courts the power 
of Visitation, or the riglit of a court of equity to seize the property of 
a solvent corporation, and proeeed by reeeivership to administer, wind 
up, and distribute its property among its creditors and stocldiolders, 
('si)ecially in tlie absence of its board of directors outside of tlie juris- 
(liction of tlie court, and where it does not apjtear that even such man- 
: ,ing directors are doing any act ultra vires, or are engaged in or are 
contemplating the doing of any fraudulent act within the province of 
a court of equity to prevent by injunction. 

The final contention of complainant is tliat the above act of 1891, 
coupled with sections 271)0, 27i)l, and 27!)2 of the Missouri Ktatutes of 
188!), confers the necessary jurisdiction on this court to appoint a 
receiver, etc. Said section 2790 enunierates the conditions under 
vvhich, and instances in which, the circuit court of the state shall 
exercise jurisdiction over directors, etc.: First, to compel the direct- 
ors to account for their officiai conduct in the management and disposi- 
tion of the funds, property, and business committed to their charge; 
second, to compel the payment by them to the corporation and its 
creditors of ail sums of money and the value of ail property which they 
may hâve aequired to themselves or transferred to others, or which 
they hâve lost or wasted, by any violation of their duties or abuse of 
their powers as such directors; third, to suspend any director or other 
officer from exercising his office, for abuse of his trust; fourth, to re- 
moA'e any such director upon proof of conviction of gross misconduct; 
ilfth, power to direct new élections to be held by the corporation or 
stockholdere to supply any vacancy created by such removal; and, 
sixth, to restrain and prevent the aliénation of the property of the 
Company by the directors when it may be threatened, or there is rea- 
son to apprehend that it is intended to be made in fraud of the rights 
and interests of the company. Section 2791 authorizes the appoint- 
ment of a receiver in such instances, to take charge of the business, 
property, etc., of the corporation, and collect, sue for, and recover 
debts and demands; and section 2792 déclares that "the jurisdiction 
conferred by this article shall be exercised as in ordinary cases on péti- 
tion filed by or at the instance of any director, trustée or other ofiQcer 
of such corporation, having gênerai superintendence of its concerns, 
or at the Instance of any creditor or stockholder of such corporation." 
From which it is perfectly clear that the proceeding contemplated is 
one directed against the offending directors for their officiai miscen- 
duct in the management, etc., of the funds, property, and business of 
the corporation, and to make them account for the misappropriation 
or misapplication of the funds of the corporation coming to their 
hands, with power to suspend and remove such offlcers, and to restrain 
and prevent the disposition of the corporate property by the directors 
when threatened, or there ie good reason to apprehend that it is about 



490 101 FEDERAL REPORTER. 

to be done in fraud of the interests of tîie company. This is but little, 
if anything, more than the powers already conferred by gênerai juris- 
prudence upon courts of eqiiity. TJnder such a statute, as said by tlie 
court in Bangs v. Mcintosh, 23 Barb. 591, "aflecting liberty or prop- 
erty, the prescribed form for obtaining jurisdiction of the subject-mat- 
ter must be strictly pursued." It confers no authority upon the court 
of the State, even in respect of domestic corporations, to wind up the 
affairs of the corporation, but is evidently restrictive and supervisory 
in its opération over the managing- directors, as such, in the enumerat- 
ed instances. It results that the demurrer must be sustained. 



STOCKTON et al. v. WATSON et al. 

(Circuit Court of Appeals, Seventh. Circuit. May 7, 1900.) 

No. 58T. 

Principal and Agent— Agency Creatbd by Course of Dealing— Rights oî" 
Thibd Persons Dealing with Agent. 

During some six years, complainants, wlio resided in New Jersey, 
made loans of trust funds In Cliicago through one A., who toolc and for- 
warded to them applications, notes, mortgages, and abstracts of title, 
and upon whom they relied to examine titles, malie valuations, and to 
disburse the loans, paying offi prior liens therefrom when necessary. He 
also collected interest on sucb loans, and in some cases the principal, 
remittlng the same to complainants. In the six years, 26 loans, aggre- 
gating over $100,000, were so made. During such tlme défendant applled 
to A. for a loan for the pûrpose of paying otï an existing ineumbrance 
on his property. He furnished an abstract, and at A.'s request executed 
a note and trust deed to A., which the latter forwarded to complainants; 
flrst indorsing the note wlthout recourse, as was the custom between 
them. Complainants aceepted the loan, and remitted the amount to A., 
who converted it to his own use; stating to défendant, from tlme to 
tlme, that the money had not been received. After a year, A., at de- 
fendant's request, executed a release of the trust deed, which défendant 
recorded, and procured a loan from other parties, with which he paid 
off his prior mortgage. For two years A. continued to remit to com- 
plainants . the interest on the note, representing it as having been col- 
lected from défendant. Défendant had no direct dealings with complain- 
ants, and had no knowledge for whom A. was acting, or that the note 
and mortgage, which A. claimed to hâve mislald, had ever gone eut of 
his possession. HeJdl that, as between the parties, A. was the agent of 
complainants, who were bound by his acts, and that they could not en- 
force the mortgage, for which défendant received no considération. 

Appeal from the Circuit Court of the United States for the Northern 
Bivision of the Northern District of Illinois. 

, Thls appeal is prosecuted from a decree in favor of the appellees (défendants 
below) dismisslng the bill of foreclosure filed September 12, 1893, àgainst the 
principal défendant, Watson, and agalnst Bllss and, Hanscom, trustées, the ac- 
tive défendants, for want of eqvilty; prdering canceilation of Watson's note for 
Ifâ.BOO, together with the trust dèed sought tb be f oreclosed, as wlthout consld- 
eration and void, and as a cldud upon the title of Watsoû's homestead. The blll 
I^rayed for the foreclosure of a note and trust deed for $8,500, dated Deeember 
21, 1889, due two years after date,; payable to the order pjf Isaac B,,Adams, 
drawing 8 per cent, interest , payfiblç sejnlannually, payable at such place In 
pçtenton, N. J., as thé legàl holder'mlght from tlme to tlme,, in writlng, ap- 
point, or, in default of sUch appolntment, then at the office ôf Idaàc E. Adams, 
Inehlcagôi Thë note' was, indorsed to appellants (complainants below), trus- 
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tees, without reeourse, by Isaae E. Adams, and secured by trust deed to Adams 
trustée; Hamilton and Lynch being lirst and second successors in trust. The 
bill recited the assignaient and transfer of the note by Adams for the consid- 
ération of $3,500, and prayed foreclosure for nonpayment of principal, and 
for alleged failnre on Watson's part to Ivcep the premipes insured. The bill 
alloged, also, that Adams, trustée, had released tlie trust deed without, author- 
ity, and that it was only within a short time prior to the liling of the blU that 
complainants had discovered the release. The answers of Watson and Bliss 
and Hauscom admitted the exécution and delivery of the note and trust deed 
to Adams, but alleged that the same had been left with him under such circum- 
stances that Adams, by such exécution and dolivery, had acquired no légal 
or équitable tltle thereto, nor had complainants subsequently; that the 
delivery was made to Adams, as the agent of complainants, for the express 
purpose of effecting a loan wherewith to take up the existing incumbrance in 
.■i lilte amount, then held by the Home Building & Loan Association of Rock- 
ford, 111., on AVatson's homestead; that the mouey had never been paid to 
Watson, nor liad the mortgage been paid ofE by appellants. In their answers 
and cross bills, appellees insisted that appellîmts never purchased the note 
and trust deed, in the ovdinary acceptation of the term; denied that Adains or 
appellants had ever given to Watson considération for the note; and insisted 
that Adams was at the time of the Watson transaction, and for a long time 
prier to the filing of the bill had been, the agent of appellants in Chicago, 
and that the note and trust deed were left with Adams, to be forwarded to 
.■ippollauts for inspection and approval by th(>m, and, when inspected and ap- 
liroved, if fimds were available, the loan would be completed, and the money 
juiid over to the prior mortgageo in diseharge of the mortgage; that Adams, 
as such sole Cliicago agent of appellants, had invested large sums of trpst 
nioneys for appellants prior to the event in question, and that his opinion as 
appellants' agent and attorney, together with his recommendation of the 
st«urity, was concluSive with appeUants as to regularity, title, and value in 
ail loans so made for them; and that Adams had full authority to act for ap- 
pellants in the submission, préparation, consummation, and diseharge of thèse 
loans, and was duly authorized to reeeive the money so sent by appellants, and 
I^ropcrly disburse the same. It was also recited that appellants had notice of 
the existing incumbrance, and the use to which the money was to be put, both 
through their agent and of record; that the loan made by Bliss and Hanscom 
paid off the mortgage to the building and loan association, and while the trust 
deed to Bliss and Hanscom, trustées, was of record until 1893, it had never 
l)een questioned until the flling of appellants' mémorandum and déclaration. 
The cross bill of Watson prayed that the note and trust deed m!ght be declared 
void and without considération, and be eanceled, and the trust deed decreed 
a cloBd upon his title. The cross bill of Bliss and Hanscom prayed that theirs 
might be declared a paramount lien, and for a decree of foreclosure. The mas- 
ter reported in favor of appellees. The court overruled the exceptions flled 
by appellants, dismissed the bill for want of equity, sustained the cross bills, 
and decreed the relief asked by Watson, and that aslved by Bliss and Hanscom, 
except that the latter elected not to press the foreclosure of their security; 
Watson not being in default as to interest, etc. 

ïliere Is no dispute about the facts of the case, the only disputed questions 
i-elating to the proper conclusions to be drawn from the finding of facts by the 
trustée. Thèse were as follows: 

(1) That in the year 1880 the défendant Orson H. Watson was the owner 
of certain real estate in Coolv county, Ili., described as follows: Lot 41 in 
tjloclî 4 in ,1. R. Wickersham's resubdivision of blocks 5 and 6 in K. K. Jones' 
subdivision of the N. 3/i of the S. W. 1,4 of section 23, township 40 N., range 13 
K. of the third P. M.; also, lot 22 and the S. 1/2 of lot 23 in block 8, Cairndufif's 
addition to Edgewater. And the said lot 22 and S. l^ of lot 23, last mentioned, 
were subject to a mortgage to the Home Building & Loan Association of Rock- 
ford, 111., to secure a loan of the sum of $3,500, which mortgage was dated 
October 15, 1888, and duly recorded in said Oook county on Xovember 5, 1888. 

(2) That in 1889 said Watson desired to take up the said $3,500 loan, and 
nas introduced to the défendant Isaac E. Adams by à man named Johnson, 
and stated to Adams the purpose for which he wanted the loan. That said 
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Adams stated to Watson that he (Adains) was agent for the parties in tlie East 
wlio controlled a large amount of money, and that he thought he could make 
the loan. That thereupon sald Adams called for the abstraet of title to Wat- 
son's property, and the same was delivered to hlm by said Watson for exam- 
Ination, and was kept by sald Adams for some days, after whlch time he stated 
to said Watson that "they" would make the loan; that it was customary to 
make ont the trust deed and notes, and everything; and that he would exam- 
ine the abstraet, and send the papers Bast for examination. And the mas- 
ter finds that this was in fact in accordance wlth the wishes and instructions 
of the complainants to said Adams, and in the course of dealing (i. e. that 
fhe money was forwarded by complainants only after examination and approval 
of such papers as were sent to them) ; that thereupon said Watson executed 
the note for $3,500 to the order of sald Adams, and the trust deed securing 
the m.me to said Adams as trustée, and W. A. Hamilton as successor In trust; 
sald Watson's wife, who bas since died, joining in the exécution of said trust 
deed. That said note and trust deed were prepared by said Adams, or in his 
office, and that at his request an additlonal pièce of real estate (being lot 41, 
ab^ve described) was Included in sald trust deed, but that said last-named pièce 
of property was subsequently taken back by the person from whom sald Wat- 
son had purchased it, being subject to a prior Incumbrance. 

(3) That, shortly before the tlme when said note and trust deed were executed 
and delivered to sald Adams, said Watson also signed a certain application for 
loan, whlch was prepared by sald Adams, and by hlm forwarded to complain- 
ants, whlch provlded, among other things, that the cost of ail papers, searches, 
etc., Should be at sald Watson's expense, and subject to the approval of said 
Isaac B. Adams. Said application also included an appralsal by C. E. John- 
son and 0. F. Ames, in whlch the land was valued at $1,800 and the buildings 
at $4,700. And that ail of the papers named, together wlth the abstraet, 
were left wlth said Adams by said Watson; said Adams statlng that he would 
hâve to hold the abstraet for examination, and bave it brought down, wlth 
the trust deed entered on it. 

(4) That at the end of two weeks said Watson called, and said Adams 
Glalmed that he had not had tlme to examine the abstraet. That said Watson 
continued to call from day to day, and that it was several months before sald 
Adams had tbe abstraet examlned. That some further tlme was consumed in 
correctlng a sllght flaw in the title. That in the meantime said Adams stated 
to said Watson that he had sent the note and trust deed East for approval, but 
did not say to whom he had sent them, or to what place. And that said 
Watson did not know whom Adams clalmed to represent untll the early part 
of the year 1893, as herelnafter stated. 

(5) That after the dellvery of said papers to Adams, and after the aforesaid 
defect in the title had been cured, said Watson made fréquent calls upon sald 
Adams, and the latter put hlm off from tlme to time upon varions pretexts — 
First, that the parties who were to loan the money had not answered hlm 
yet; then, that they did not hâve the money; that tliey very soon would hâve 
it; that they had loans that were due, and some had not been paid; and that 
as soon as they got the money they would make the loan. Thèse visits by Wat- 
son extended over nearly a year, during which said Adams stated one deflnlte 
time at whlch the parties would make the loan, and had the Home Building & 
Loan Association draw on him at his bank, but stated that the money did not 
come forward, and so he could not pay It, and he did not pay the draf t. 

(6) That flnally said Watson became impatient, and Insisted upon having 
th^, money at once. That Adams said he would give the papers back, and 
a release. That he did exécute the release, whlch Is In évidence, and re- 
turned a part of the papers, including the abstraet, but did not return the 
note or the trust deed. That he stated at the time that there were one or 
two of the papers mislald, that he could not put his hands on just then; 
but he had them somewhere In his office, and he would give them to said 
Watson when he found them. That said Watson afterwards continued to 
call from tlme to tlme at Adams' office, and téléphone him and wrlte him, 
biit sald Adams stated that he could not flnd sald trust deed and notes; that 
they were mislald, and were of no value anyway. 

(7) That sald Watson was a bookkeeper employed by Parkhurst & Wilkin- 



STOCKTON V. WATSON. 493 

son, in Chicago, and knew of said Adams only as a lawyer in good stand- 
ing, and a friend of the senior member of tlie flrm by which lie (Watson) 
was employed; tliat tie liad no suspicion, or reason for suspicion, of sald 
Adams' lionesty; tliat lie never paid any money to said Adams or to com- 
plainants for interest or Insurance, and was never called upon by them, 
or either of them, for any money for any purpose, except iu 1893, as hero- 
after stated, or for the production of tax reeeipts; and that he never knew 
or had reason to suspect that the complainants held his note and trust deed 
until on or about Jlay 17, 1893, when he reeeived from complainants' attor- 
neys in Chicago a letter demanding payment of said note. 

(8) That at the time of executing said release said Adams stated to Wat- 
son that he had complète authority to transact ail his principal's business, 
exécute releases, and everything. 

(9) That sald Watson, for the purpose of taking up the building and loan 
association mortgage above mentioned, made a written application, which 
appears in the évidence, dated October 20, 1890, to the défendants Bliss.and 
Hanscom, for a loan of $3,400, which was accepted, and afterwards, and on ' 
the 8th day of November, 1890, said Watson and his wife executed and de- 
livered to said Bliss and Hanscom the note for §3,400, and the trust deed 
securing the same, upon the said Edgewater property, both of which appear 
in the évidence herein. That Watson informed Bliss and Hanscom, through 
their lawyer, that he had attempted to get tne money through Adams, but 
his parties could not make the loan. That said trust deed was duly recorded 
in said Cook county on the 13th day of Xovember, 1890, and on the same 
day said Bliss and Hanscom paid to said Home Building & Loan Association 
of Eockford, 111., the sum of $3,346.00 upon their draft for that amount, and 
thereupon, also on the same day, said Home Building & Loan Association 
executed and dellvered to said Watson and wife a release of theii said mort- 
gage dated October 15, 1888, on said Edgewater property, which release was 
duly recorded in said Cook county Xovember 24, 1890. 

(10) The master further finds that no part of the principal of said Bliss 
and Hanscom note has been paid, and that the same is overdue and unpaid 
in whole or in part, together with interest thereon from and after May 8, 
1896, according to the terms of said note. 

(11) The master further finds from the évidence tliat the $3,500 note of 
Watson, and the trust deed securing same, were forwarded by Adams to the 
complainants, Stockton and Anderson, on or about January 11, 1890. That 
they were difly reeeived by complainants, and they thereupon forwarded the 
sum of $3,500 to said Isaae E. Adams by a draft for that amount on the 
Union National Bank of Chicago, dated January 15, 1890, signed by both 
of said complainants, as trustées, and payable to the order of said Adams. 
That, in the same letter in which said Adams inclosed said note and trust 
deed, he stated he would send opinion the next week. A letterpress copy 
of an opinion on the Watson title was introduced in évidence from the books 
of the flrm of Adams & Hamilton, of which said Adams was the senior part- 
ner, but there was no satisfactory évidence introduced that it ever came 
into possession of complainants. Said opinion was dated January 10, 1890, 
and was signed with the flrm name in Adams' handwriting, but it was a 
false opinion, in that it made no mention of the existing mortgage to the 
Home Building & Loan Association, and falsely stated that the title to the 
Edgewater property was in said Watson in fee simple, subject only to the 
trust deed to Adams, dated December 21, 1889, securing said $3,500 note. 

(12) The master further flnds from the évidence that the complainants 
were not aware of the existence of said prlor mortgage until the early part 
of the year 1893, and consequently finds it to be the fact either that they 
did not receive the abstract of title to the Watson property, or else that. If 
they did receive it, they did not make a careful examination of sald abstract, 
and that, if they had made a careful examination o( said abstract, they 
would hâve disoovered the existence of such prlor mortgage, and that it did 
not appear to hâve been released. 

(13) The master flnds that the $3,500 which was sent by complainants to 
Isaac E. Adams by draft dated January 15, 1890, was reeeived by said Adams 
and appropriated by hlm, and that he never tumed over any portion tbereof 
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to, saM Watgon, ^JïIt, on the coEtrary, stated to sald Watson that he (Adams) 
had' Hôt'fé'cejvléd'saia money; tiiàt, aftér feo àpproprlatlng said $3,500, said 
Igafte % 'ÀàkTJXS ;hiinsèlf pald to the c6mi>lainants the semlaûnual install- 
meiits ô| Interiést upon WatsOn's note for, that amount which they held, rep- 
resëf^tjng to complalnants that he (sald Adains) was ëoUectlng such interest 
frotd said Watson; that such interest payments were made by said Adains 
senilânnualiy until on or about February 24, 1893, at which time the said 
Watson note was more than 14 months OTetdue, and said Adams also Itept 
eaid premises insured. 

(14) Thé master further flnds that the fcompialnants nerer had any direct 
deallngs or communication with sald Watson concernlng sald loan or pro- 
posed lOan; that ail the business relating thereto was trànsacted by them 
through sald Adams; that they lïiade no demand upon sald Watson for pay- 
ment of said note, nor dld they communicate with him in any way regard- 
tûg the same untll May IC, 1893;, that sald complalnants shortly before that 
tjnae discovered that sald Watson trust deed hàd been released by said Adams, 
and they thereupon, on April 24, 1893, flléd for record in said Cooli connty 
the inemorandum and déclaration which Is In évidence hereln, — statlng, 
among other thlngs, that sald releàse was made without authority, and that 
they clkliped that said trust deed was still a valld lien upon the premises 
thereln déscrlhed. 

(15) As to the character of thé business relations between the complaln- 
ants and Sald Isaac E. Adams, the complàinants testlfled In their déposi- 
tions taken in Trenton, N. J., and the witness W. A. Hamllton, who is a de- 
fendant hej^èîn, testlfled before the master. ïhere was also Introduced a 
great masâ ot cîrrespondeiiée hetween the complalnants and sald Adams, 
most of which was objected to; but as complalnants had testlfled that their 
relations wltJj said Adams Were tinly of a very restricted character, and had 
introduced a copy of one of' their own letters In corroboratlon of such testi- 
nlony, thé maSter considered it proper to admit as much of such correspond- 
ence as elther pf the parties regarded as materlal, in order that the en tire 
facts as to sUtfh business relations might appear. The master finds from 
the évidence thât thé défendants Isaac E. Adams and W. A. Hamllton formed 
a parthersMp for the practlce of the law on January 1, 1888, which con- 
tlnued antil the Ist of December, 3892, but that prlor to sald partUershlp, 
and îrom Npyemljer 1, 1886, said Adams and Hamllton had been together, 
and sustàiaing relations almostthosé of eo-partners. 

(16) Thé'mastiér flhds that thè relation^' bétvceen said Adams and the com- 
plalnaiits began in the fall of 1886, and contlnued without intermission untll 
about Aprll, 1893; thàt such relations Wete with Adams personally, and 
nbt with his flrm, although the légal wôrk required was performed by sald 
flrm, ahd by thém eharged to thè' respective borrowers; that the complaln- 
ants weré trustée^ bî an estate, and had large sums of money to loan, and, 
déslrîng to ihakè ïoans on property in the elty of Chicago, they made ar- 
ràngemêiits fbr that purpose 'Çrith said Isàac E. Adams; that ail of the cor- 
refeitdhdence relfetltig to the ' complalnants' affairs in Chicago was carried on 
■«Hth ànd by Àdàttis, êxceptlhg'ln' a few Instances when he was absent from 
thé' éîty or wWffl;' tliat ail applicationë ïor loans were presented to the 
complalnants by -Adams; that' ail tnoneyâ -Sent by complalnants to be loaned 
In-jÈMcago were'sérit tp said 'Adams; that thos'e moneys were ail disbursed 
by ;8ald AdâinS,' ie:i6éptlng In on'e brtwd Instances' when he was absent from 
the city; 'that* ail' colieetiotls of principal* and Ifiterest due on complalnants' 
loans in ChiciCgé'- were made by said' Adttnis, with a very few exceptions, 
aha''aJi matters iif rëliéwals' Of toans, iBSùrance, and thé payment of' taxes 
wërfr attended to'by* 'said Adams; ahd|that as to ail questions of title, values 
of securities, ' fo'rm flhd ï»reparatlon' of ' ttapei^,' removal of exlstlng liens, and 
IdI fadt> ail the"' fletàlls arièln^m 'e'onhectlbn' with the loanlng of money npon 
reaUeétàte 'Séfeurfty, the'ceiïitilatûaiïts reliëà-'almost In every Instance wholly 
aSa''teolè'ly'Upi(*h Ihë jtegtténf âhd advlbé''ôf said Adams; that in some In- 
sfafjicêfe they 'rte^uirèé'tawatiob by apprai^*S, "but Intrusted the sélection of 
«ueh appraisers to sald Adams; and that this cfontinued during a! péribd of ' 
more tfiaa six yearSi! estendlng from tlié Mïer i)art Of 1886 to the early part 
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(17) That during sald period said Adams made 26 loans for the complaln- 
ants, aggregating upward of $110,000; that he coUected and remitted to 
them large sums from time to time, and that as a usual thjng when maklng 
loans he sent the securities, abstract, and opinion of tltle to the complain- 
ants before receiving the money for them, but in some instances the money 
was sent to him by complainants when they had received only a portion of 
the usual papers; that in making collections the usual course was for said 
Adams to forward the money to complainants before receiving the notes or 
interest coupons from them, but that in some instances the notes, coupons, 
etc., were sent by express or by mail to said Adams for collection before 
complainants had received the money, and that In several letters they ex- 
pressed a willlngness to send others of such coupons to said Adams In ad- 
vance of collection; that in seven instances principal notes were Intrusted 
by complainants to said Adams for collection, and in two instances for re- 
newal, and that during the entire correspondence between them complain- 
ants had no letter books, and kept no copies of any of their letters to Adams, 
excepting one letter, dated December 24, 1886, which was the flrst letter in 
which they definitely accepted any Chicago loans, and is marked "Compl'ts' 
Bxhibit C." 

(18) The master further flnds that said Adams represented the complain- 
ants as their attorney in two lawsuits to which they were made parties, and 
that this was known to the complainants, and that they referred to said 
Adams as their attorney in one or more of their letters. 

(19) The master further flnds: That in the fall of the year 1888 one 
Charles D. Seeberger called in person upon the complainants, at Trenton, N. 
J., and stated to them that said Isaac E. Adams had, in connection with 
the complainants' business, misappropriated two notes, for $3,500 each, in 
which said Seeberger was interested as half owner; that said Adams had 
canceled a certain trust deed securing a note for $7,000 belonging to com- 
plainants, and had, without said Seeberger's knowledge or consent, substi- 
tuted therefor said two $3,500 notes. That It was then made known to sald 
complainants that said Adams, after releasing said $7,000 trust deed, had 
left the complainants without any security for said $7,000 for about five 
months, extending from September, 1887, to February, 1888. That sald See- 
berger also then called complainants' attention to a certain alleged misrep- 
resentation in one of sald Adams' letters relating to a loan to one Ryan, 
which consisted in a statement that the money borrowed was to be useU in 
improving the property, whereas in fact it was already improved. That said 
Seeberger also then informed complainants of certain alleged misdoings of 
said Adams in connection with a certain building loan made by complain- 
ants to one O'Connor, where said Adams was accused of withholding funds 
from the borrower unjustly, and after the building had been completed. That 
sald Seeberger then Informed said complainants of two other matters In 
which said Adams was alleged to hâve been guilty of crooked and dishonest 
work, and to hâve embezzled large sums of money. That said Seeberger then 
stated to complalnant Stockton that he would be very glad to bave him 
make a personal investigation in Chicago. That sald complalnant Stockton 
thereupon expressed hls surprise, and stated that he thought there must be 
some explanation; that he did not know why Adams should rob hls friends 
at home, rather than rob him (Stockton), when he had so much better op- 
portunity to. 

(20) The master further flnds that in October, 1890, saJd Seeberger pre- 
sented to the complainants documentary proof that sald Adams had releaswl 
sald $7,000 trust deed (being the Bagley loan) on Septenaber 30, 1887; also, 
that at about the same time said Adams had, in considération of such re- 
lease, received a conveyance from said Bagley of a one-half Interest in the 
property so released; and that said complainants were then informed that 
by such transaction said Adams had made a profit of about $3,000; that 
they were then also informed of the fact that Adams had falsely represented 
to them that the land on which sald two substituted notes, of $3,500 eaçh, were 
secured, was worth $30,000, whereàs in fact (so It was stated to them) sald 
land had just been purchased for. about $12,500. 

(21) The master further flnds that said coniplainants made no pèrsonàl in- 
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vestigation ag tosald ip^^terç of whiclj they vere Informed by or through 
sàtd SçèTfcrir'er, but'-Èiat 'sâid'Slockton requested a frlend who was going to 
Ciidô^o tp' lopK' lato tMë" question of vâltie 'of tiiié propeïty, "and talk to the 
o-Wjfl'èts, where he^cbuld reach thèm easily, Mnd sfee if Adams had been doing 
ati^ttiîiiè that he (Stoekton) tnight not apprové of? that lie gave to said frlend 
a llst 6f some or allof hls Chicago loans, probably Including Watson's. and that 
tliis Vas some time aftér said Stockton had the Sëeberger story in full; that 
èàiâ friend's report was veïbal, and probably through another man, and made 
np mention'of hii'hâving seen said WatsOn. ' 

(22) The master further flnds that, in the case of ail' loans made by them 
through said Adàms/ the complaihants inv'ariably requlred that the secnrities 
should, be in thelr hands, in Trenton, before théy would advance the amount 
OÏ sùcii loan, and that it was In accordanee with their rule âhd requlrement 
in that règard'''that sàld Watson's note and trust deed were forwarded to them 
in :advance of the jJayment of any of thé mOney by them. 

;(23) The mâst^r further flnds that, in their letters relating to a proposed 
settlement with Adams, the complainants a'çcusedhim of baving collected over 
$1,000 of interest, and falled toaccount to them therefor, and evidenced the 
Intention of holding Said Adams responsible for the payaient to them of such 
amount, but that this was long subséquent to the making of the Watscn loan, 
^iid after complainants had discovered that the Watson trust deed had been 
released. 

' (24) The master further finds that both of the complainants are lawyers by 
profession, and that both of them hâve liad large expérience in the ioauing of 
money and liandling of trust funds, and had had such expérience prior to tiieir 
entering into any relations With Isaac B. Adams. 

Upon the eomihg in of the master's report, and varions objections being 
made to it by the complainants, the master made additlonal flndings of fact as 
follo*s: 

(ij That the mortgage to the Home Building & Loan Association of Eock- 
ford bore date October 15, 1888, and was glven by the défendant Orson H. 
Watson, and Lelia A., hls wlfe, to secure an obligation of the said Orson H. 
Watson, individually, to pay the said association, in monthly installments, 
$17.50 on his stock subscription of $3,600; f23.33y2 interest, at the rate of 8 
per cent, per annum; and Ç5.83% monthly premiums. 

(2) That In the months of November and December, 1886, the défendant 
làaae E. Adams wrote the complainant Stockton several letters, soliciting the 
ppportimity of placing loans in Chicago for complainants; and on December 20, 
1886, he wrote Stockton, submittîng several applications for loans. 

(3) , That botli the complainants testifled that neither of them, nor any one 
on tiieir behalf, had ever employed or authorized the said Adams to act as 
theif agent in the màtters in controversy in tliia suit, or ever paid or agreed 
tp pay him anythlng by way of commission or compensation for any services 
relating to the said mattérs. But both the complainants testifled that they 
h^d; hever authorized Adams to release the trust deed sought to be foreclosed 
in this suit, and did not learn until April 1, 1893, that any deed purporting to 
release the same had been put on record. 

,(4) That in'i)ecember, 1889, the flrm of A.' F. Seeberger, who Were indèbted 
to the tiomplaiiiaîùts for a certain loan, known as the "Eyan Loan," which they 
hjid obtaihed from the complainants through Isaàe E, Adams, decllned to deal 
"With said Adams in relation to thé payment of thelr loan; and thereupon com- 
plainants forwarded their securltles to the Union National Bamc of Chicago 
ïor' côliection, and the loan Was paid to the said bank as the agent of the 
cpûiplainants. 

(5) That tJie défendant Watson never made any inquiry as to who were the 
pérsOns whom Adams clalmed to' represent 

(6) That the only object of Charles D. Seeberger's visit to the complain- 
ants in Trenton during the fall of 1888 wâs to give the complainant Stockton 
fulj notice of whon( ànd what Adams was, that he might brlng pressure to 
beâi" tipon Adâms tô compel him to take back certain securities held by com- 
plainants, and known as the "Hawkln's Paper," in which Seeberger claimed. 
a half or a third interest, so that he (Seeberger) could recover It. That he 
did not State to Mr. Stockton that It yr&e his purpose to compel Adama to make 
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restitution, but that lie explalned to Mr. Stockton the purpose of his visit 
was to get additlonal tacts concerning what he termed the "misappropriation" 
of the securities in whicli lie was interested. 

(7) That said Seeberger wrote the complainant Stockton on August 17, 1888, 
that Adams had been his most Intimate friend, and that the said notes were 
left in Adams' keeping. ïhat Seeberger subsequently stated to the complain- 
ant Stockton that Adams had the said notes to sell, but had no authority 
to substitute them on his own transactions, and he tlien charged Adams with 
stealing the said notes. 

(8) That Stockton testified, as to the storips told him by Seeberger, that 
there were two sides to them, and he hcard them botli; that there were other 
facts in connection with Mr. Seeberger's matters whieh made it very doubtful 
in his mind what was the true view to take. 

(9) That, in ail loans made by the coiiiplainants tlirough Adams, the ex- 
penses of maldng the loaus, of abstraots, and of recording, and the commis- 
sions and charges for examining the title, were charged to the borrowers. 

(10) That, in the release deed offered by the défendants as releasing the 
trust deed belonging to the complalnants, two altérations appear to hâve been 
made before it was recorded. The month of the date was originally "Decem- 
ber"; the word being written in the handwriting of Isaac E. Adams, as is 
the rest of the deed, except the signature to the certificate of acknowledgment. 
Over the word "December" in the date of the deed is written in another hand 
(whose, it does not appear) the word "November." The month of tlie date 
of the certificate of acknowledgment was also originally "December," in Adams' 
handwriting, but bas been clianged to "Oetober," written in a différent hand, — 
whose, it does not appear. 

(11) That the record of the pretended release of complalnants' trust deed in 
the recorder's office of Cook county. 111., does not, by its terms, refer to the 
complalnants' trust deed, but purports to release to Ôrson H. Watson a trust 
deed bearing date December 21, 1887, but in the original release (trust deed) 
the date is December 21, 1889. 

(12) That Adams never had possession of Watson's principal note and trust 
deed from the time he forwarded them to complainants, but they ahvays re- 
mained in the possession of the latter. 

(13) That, after the information imparted by Seeberger had been received by 
complainants, they sent no more principal or interest notes to Adams, prior to 
the date of the trust deed sought to be foreclosed in the original bill in this 
cause. 

(14) That the comijlainants never intrusted any of their principal notes to 
Adams prior to the date of the trust deed sought to be foreclosed by the orig- 
inal bill in this case, exeept the Bagley note, wdiich was sent to the said 
Adams for collection on or about September 21, 1887, with a letter of instruc- 
tions as to making the release, signed by both the complalnants as trustées. 

Among other conclusions from the facts, the niaster found: 
(1) That the complainants were guilty of négligence in paying the $3,500 to 
Adams upon the receipt of the note and trust deed, without exercising reason- 
able care to assure themselves as to the condition of Watson's tltle. Either — 
First, they did not insist upon the delivery to them of the abstract of title; or, 
secondly, they received it, and failed to examine the state of the title as shown 
by it; or, thirdly, if they did receive it and examine it, they failed to discover 
matters there appearlng whlch were sufflclent to arouse suspicion and put any 
reasonable man upon inquiry, and that inquiry, if proseeuted, must inevitably 
hâve resulted in the discovery of the true state of facts. That it is uncertain 
from the évidence whether the complainants received the opinion of title or not. 
If not, there would seem to be additlonal negligenc-e on their part. If, on tlie 
other hand, they received both abstract and opinion, the most cursory exam- 
inatlon of the two would hâve shown the falsity of opinion, which would hâve 
induced even a careless man to make an investigation into the facts. That 
the principle applicable to the case is the one stated In the récent case of 
Breyfogle v. Walsh (0. 0.) 71 Fed. 898, as follows: "Situations often arise 
where one of two Innocent persons must suffer from the wrongs of a thlrd, 
and where the courts, through compulsion, are obliged to impose a hardshtp 
upon one to save a loss to the other. The maxim décisive of such cases is that 
101 F.— 32 
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the loss must fall upon the one who cornes the nearer to responslbility for 
the wrong of the offender." 

(2) That, under the undisputed facts and testlmony, Adams, in making the 
loan, transmltting the securitles, and in receivlng from the complainants the 
money, was actlng as the agent of the complahaants. That the recelpt of 
securitles by Adams in aecordance with complainants' Instructions and de- 
mands was, in law, their recelpt of such securitles, and that the payment in 
money to Adams, or by hlm, was the same as payment to or by the complain- 
ants. That the long-contlnued course of deallng wlth Adams by complainants; 
thelr repeated Intrustlng hlm wlth money and valuable securitles; their reli- 
anee upon hls opinion as to values of property and as to title; their intrustlng 
to hlm the clearing ofC of prlor liens, and their protection fronT meehanic's 
liens; and, flnally, thelr évident intention to hold hlm responsible for interest 
collected and not paid to them, — ail tend to corroborate défendants' claim that 
Adams was complainants' agent, and that complainants regarded and treated 
hlm as such. The master's findlngs of fact and conclusions of law were 
conflrmed by the court, and the complainants' bill dismissed for want of equity. 

Azel P. Hatch, for appellants. 
Frederick g. Baker, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge (after stating the facts as above). There is 
practically no dispute about the facts in this case. The findings of 
the master are fully sustained by the testimony in the case, and 
were properly conflrmed by the court. The full statement of the 
facts as above in the language of the master's report is équivalent 
to a décision of the case in favor of the appellees. We fully concur 
with the conclusions of the master in regard to the superior négli- 
gence of the appellants in being the occasion of the loss, and in 
Adams being the agent of the appellants in making the loan, and 
in receiving the money which should hâve been paid to Watson, or 
applied in payment of the prior incumbrance upon the homeatead, 
but which was embezzled by Adams. There can be no question, 
from the testimony or from the findings of fact, that Isaac E. Adams, 
who pocketed the money sent by complainants, and intended for Wat- 
son, or to pay off the prior incumbrance, was, ail the way through, 
acting as complainants' trusted agent, not merely for the purpose of 
submitting applications for loans, but for ail purposes connected 
with the making of the loan, the examination of title, the making of 
âbstracts, the transmission of papers and securitles, and the receipt 
of ithe considération. The fact that the note ran to Adams, and was 
indorsed by him to complainants without recourse, cuts no figure 
in the case. It is a very common way of doing shch business. And 
the évidence ail the way through shows that the loans made by 
Adams, amounting to some 26 in hunaber, and f 110,000 in amount, 
of which this loan to Watson was but a small part, running through 
&J years of time, from the fall of 1886 to the spring of 1893, were 
conducted in the same manner in which such loans hâve been usually 
made in the West by capitalists residing in \h.e East. They hâve their 
trùsted agents, through whom applications are made and transmittèd; 
who examine titles, and submit âbstracts to be passed upon by the 
principals; who draw up the papers and securities for the perfection 
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of the loan, and présent Ihem to the lenders, to be approved by them, 
and to whom the money is at last sent when everythiug is ready to 
perfect tlie loan. Adams properly represented himself to Watson 
as being the agent of the parties residing in the East who were to 
furnish the money and make the loan. Watson did not know their 
names or where they lived. When this loan was applied foi', Adams 
had been acting for the appellants in that same capacitj' since the 
fall of 1886, — some three years. During that time he had made 
loans, examined titles, procured abstracts, drawn up securities, col- 
lected and reinvested large sums of money, and had money sent to 
him by complainants. There was no intimation on the part of Adams 
that he was acting as agent for Watson, or otherwise than as agent 
for appellants, in the East. If he had been agent for Watson, there 
would hâve been some provision for payment for his services. How 
he was to be paid, does not appear. Perhaps his own thefts were con- 
sidered sufflcient compensation. At any rate, he seems to hâve 
been the only one that got anything ont of this and some other loans. 
He could well afEord to keep up a prêteuse of coUecting interest from 
Watson and transmitting it to his principals, as though Watson had 
paid through several years, while Watson was constantly urging him 
to complète the loan, so long as he had the $3,500 in his pocket. 
The payment of the interest served to postpone the day of the dis- 
covery of his défalcation, and which, in turn, enabled him to embezzle 
other moneys. It served for a time to put ofE the day of reckoning 
with his employers. And the évidence shows that it had the effect 
to put it o& much longer than it should, or would if complainants 
had not been blindly négligent of his misdoings long after they had 
had good and sufflcient warnings. It seems that the original conten- 
tion on the part of complainants was that Adams was a mère broker, 
whose entire relation to them ended with his submission of appli- 
cations, and that they were merely purchasers of the note and mort- 
gage from Adams before maturity. Upon the testimony being taken, 
this position was abandoned, and it was admitted that the loan was 
made by them to Watson through Adams, but that Adams was act- 
ing as agent for Watson, and that payment to Adams was payment 
to Watson. In the judgment of the court, this claim is quite as un- 
tenable as the other. It appears quite clearly that, for three years 
before this loan was made, Adams had been acting as the agent of 
appellants in placing money, during which time he had prepared and 
submitted applications, prepared the securities, examined titles, and 
had received ail moneys advanced upon thèse loans, and disbursed 
the same in Such a way that theirs should be a first lien upon the 
mortgaged premises, and that in transmitting moneys, and reinvest- 
îng the same in new loans, Adams had been the sole médium and 
agency of appellants in Chicago, and this relation continued for sev- 
eral years after this loan was made. Ail this appears from the flnd- 
ings of the master, and from appellants' own testimony on the hear- 
ing, so that the claim that Adams was their agent only for the pur- 
pose of «ubmitting applications has but little support in the testi- 
mony. We flnd no error in the record, but think the decree of the 
court was, right, and must be affirmed. 
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COIiBURN nt al. v. HILL et al. 
(Circuit Court of Appeals, Sixth Circuit. May 8, 1900.) 

No. 756. 

1. Removal of Causes— Sepahablb Controvewst— Ctîeditous' Suits. 

A creditors' suit, the purpose of which is to obtaln the administration 
of the property of an Insolveut corporation, and Ineidentally to exclude 
certain of the défendants from participating In the distribution of such 
property, on the ground of the invalidity of a contract made by the 
corporation, on which their rights as creditors dépend, is Indivisible, and 
no one of such défendants can remove the cause on the ground that there 
is a separable controversy as to hlm, although their interests may be 
several, and their défenses différent. 

2. Same — Remahd— Eppect of Consolidation. 

The consolidation of a suit, after Its removal into a fédéral court, with 
another suit between some of the same parties, subsequently commenced 
in said court, cannot affect the jurisdiction of the court over the cause 
removed, or its duty, or that of an appellate court, to remand such cause 
on determining that it was not properly removable. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Tennessee. 

This bill was flled in the chancery court of Shelby county, Tenn. The com- 
plainants are ail cltizens of Massachusetts. The défendants and their citizen- 
ship are as foUows: (1) The Hill Shoe Company, a corporation of the state 
of Tennessee; C. W. Edmonds, William R. Randolph, and David T. Porter, 
cltizens of Tennessee. (2) Mary T. Hill, a citizen of the state of New York. 
(3) F. Brigham & Co. and Potter, White & Bailey, partnevships, whose mem- 
bers are cltizens of Massachusetts; the Davis Shoe Company, a corporation 
of Massachusetts. Upon the pétition of Mrs. Mary T. Hill, one of the défend- 
ants, the suit was removed to the circuit court of the United States, upon the 
sole ground that tliere was a separable controversy between the complainants 
and the petitioner, a citizen of the state of New York, which could be fully 
determined, as between the said Mary T. Hill and the said complainants, 
without the présence of any of the other parties to the said suit. Is the suit 
removable upon the pétition of Mrs. Hill? Does the fact that some of the 
défendants joined with her were cltizens of Massachusetts, and that others 
are cltizens of Tennessee, prevent a "emoval by her? The answer to this 
must dépend upon the existence of a separable controversy, wlthin the meanlng 
of the removal statute. A motion to remand to the state court was denied; 
the learned trial judge being of opinion that the suit embraced a number of 
distinct controversies, and that, so far as such controversies affected Mrs. Hill, 
they could be tried out wltiiout the présence of any other défendant whose 
citlzenship was identical with that of complainants. The complainants are 
creditors of the Hill Shoe Company, and sue in belialf of themselves and ail 
other creditors. That company is a Tennessee corporation, and was organized 
in October, 1880, for the purpose of taking over the assets and business of a 
mercantile flrm known as Hill & Sons. In May, 1891, it made a deed of gên- 
erai assignment to one A. G. Mitchell. Mitchell partially administered the 
trust and died. The défendant C. W. Edmonds took possession of the remain- 
ing assets, claiming to hâve been appointed trustée under a proceeding in a 
state chancery court. The valldity of this appointment is denied. Mitchell's 
accounts had not been settled, and complainants averred that he was heavily 
Indebted to the trust, and had been guilty of misappropriating the assets by 
the payment of Invalid obligations, known to be such by hlm. One object Is 
to protect the trust assets by restraining Edmonds from acting as trustée, 
and to hâve them placed In ihe hands of a receiver for the purpose of admini»- 
tering the trust under the orders of a court of equity. The sureties upon the 
bond of Mitchell, and also hls executor, were made défendants, and an ac- 
count of his administration sought Edmonds was also made a défendant, 



COLBURN V. HILL. 



501 



and an injunction restraining liim from acting as trustée was prayed. In 
the interest of the proper credttors of the corporation, the biU is framed, also, 
for the purpose of excluding certain persons, claiming to be creditors, and to 
be secured under the deed of assignment, and also by liens upon property of 
the corporation senior to the assignment, from participating in future divi- 
dends under the assignment, to cancel any liens or mortgages purporting to 
secure them, and to compel such flctitious creditors to refund dividends paid 
on their claims by Mitchell, the trustée. 

The persons claiming to be creditors, whose claims are challenged, and 
against whom relief is sought, are the défendants Mrs. Mary ï. Hill, a citizen 
of New York; the DaYis Shoe Company, a corporation of Massachusetts; F. 
Brjgham & Co., and Potter, White & Bailey, two mercantile flrms, whose 
members are citizens of Massachusetts. The averments of the bill afCectlng 
thèse creditors who are ma de défendants, and upon which relief against them 
is sought, are complex, lengthy, and not altogether clear or consistent. That 
we may see whether the reUef sought against Mrs. Mary T. Hill Involves a 
distinct and separable controversy, whieh can be wholly disposed of without 
the présence of any of the other persons made défendants with her, it bas 
been necessary to analyze the bill. Stated in narrative form, and as briefly 
as possible, its more important averments are substantially as foUows: I. M. 
Hill, the deceased husband of Mrs. Mary T. Hill, was for many years a shoe 
merchant in Memphis, Tenu., and was a member of several flrms who suc- 
ceeded each other in the same business. At the time of his death he was the 
chief member of the flrm of I. M. Hill & Sons; his partners being two of his 
sons, Louis P. and William V. Hill, neither of whom had any capital. His 
death occurred some time in 1888. By his will he devised his entire estate, 
real and Personal, to his widow, Mrs. Mary T. Hill, and made her sole executrix. 
His estate consisted of his interest in the business of I. M. Hill & Sons, and 
certain real estate, his individual property. After his death, and before the 
organization of the Hill Shoe Company, the business of I. M. Hill & Sons was 
carried on by the surviving partners, L. P. and Wm. V. Hill, under the flrm 
name of Hill & Sons. Whether Hill & Sons constitiited a new flrm, or merely 
continued the business for winding-up purposes, does not clearly appear from 
the bill. It is perhaps inferable that under some arrangement with Mrs. Hill 
they took the assets and assumed the liabilities of I. M. Hill & Sons. That I. M. 
Hill & Sons had assets, consisting of the stock of merchandise and book ac- 
counts, aggregating several hundred thousand dollars, is averred. But it is 
also distinctly charged that the liabilities of the flrm exeeeded the values 
of the assets very greatly. It is also charged that the estate of I. M. Hill was 
hopelessly insolvent, by reason of the large indebtedness of the flrm of I. M. 
Hill & Sons and of former flrms of which he was a member. In this state of 
afîairs, the bill, in substance, charges that for the purpose of postponing the 
payment of the liabilities of I. M. Hill, and of securing to Mrs. Hill a settle- 
ment in money and property out of his estate, which in ordinary course of 
administration she could not secure, and for the purpose of carrying on the busi- 
ness with the assets of the former flrm, the scheme of organizing a corpora- 
tion was fallen upon. Accordingly the Hill Shoe Company was organized; 
the ineorporators being Mrs. Mary T. Hill, three of her sons (two of them be- 
ing the surviving partners of I. M. Hill & Sons), and A. G. Mitchell. It is 
charged that neither her sons nor Mitchell had any capital, and that Mrs. Hill 
contributed nothing except certain real estate devised to her under the will 
of I. M. Hill, and about which more will appear. Thèse corporators, consti- 
tiited the board of directors, who entered into the engagements and obliga- 
tions now to be stated. To this corporation, by the consent of Mrs. Hill and 
the surviving partners of I. M. Hill & Sons, were transferred the assets, includ- 
ing book accounts, of I. M. Hill & Sons and of Hill & Sons, if the latter con- 
stitiited a new flrm. To that corporation Mrs. Hill conveyed the several par- 
cels of real estate which passed to her under the will of I. M. Hill, by a deed 
which limited the effect of the grant to such title as she had received under 
the will. It is then, in substance, charged that, in considération for thes« 
assets and real property, the Hill Shoe Company agreed to do certain things, 
namely: First, to issue paid-up capital stock to Mrs. Hill in an amount not 
deflnitely stated, but said to be enough to make her a dominating stockholder; 



502 101 FEDERAL REPORTER. 

secoua, to issue to the three sons of I. M. HiU paid-up slaares of stock in an 
amount not stated;, third, to assume and pày ail the indebtedness of the old 
firm of I. M. Hill & Sons; fourth, to assume and pay ail the indebtedness of 
I. M. HiU, either indlTldualIy, or as a mémber of any firm with whieU he had 
been connected; flfth, to indemnify Mrs. HIU, as executrlx, agalnst any lia- 
blUty as such; sixth, to pay to Mrs. HiU monthly, during her life, tbe sum of 
$400, in Ueu of any dividends upon her stock in the HiU Shoe Company; 
seventh, to permit Mrs. HUl to use and oceupy the HiU résidence, being a part 
of the realty conveyed to It under the plan and arrangement above set out, 
during her llfe, free from rent, taxes, and expenses of repair. 

The complainants Aie with their bill an instrument, styled by the pleading 
a "mortgage," whlch was executed by the Hill Shoe Company to Mrs. HiU. A 
part of the reUef sought by the biU is the caneellation of thls Instrument. It 
bears even date with her deed to the corporation, and recites that deed, and 
describes the property conveyed thereby. It is there stated that for the pur- 
pose of carrying out the contracts and agreements between HiU & Sons and 
the HUl Shoe Company, whlch are referred to as having been made Deceœber 
24, 1889, the HiU Shoe Company "does hereby promise and agrée to and with 
the said Mrs. Mary T. HIU, and bind itself, as foUows: (1) That it wiU at 
the end of each month, beginning with.the présent month of January, 1890, 
pay to the said Mary T. HiU, for and during her natural Ufe, the sum of $400 
in money for each month, whlch sum shall be taken and accepted by her in 
lieu of dividends on any stock she now holds or may hold in the Hill Shoe 
Company during such tlme. (2) Xhe HUl Shoe Company hereby grants, bar- 
gains, sells, and conveys unto the said Mary T. Hill the right to oceupy and 
use, and hâve the beneflt of, the property at the northeast corner of Court 
and Third streets, Memphis, Tenn., fronting 74% fe«t on the east side of 
Third Street, being one of the pièces of property heretofore conveyed by the 
said Mary T. HiU to the HiU Shoe Company, as hereinbefore stated, and 
the buildings and improvements thereon, and rights and appurtenances thereto 
belonging, for and during her natural life, as and for her homestead, free and 
dlscharged from any rent whatever, and free and discharged from aU taxes 
and other charges and expenses, whlch taxes and other charges and expenses 
the HiU Shoe Company hereby binds and obligates itself to pay and discharge 
during the said time. (S) The HUl Shoe Company hereby assumes and agrées 
and obUgates itself to pay any and ail debts and liabilities whatsoever owing 
by the said Ira M. Hill, deceased, at the time of his death, or owing by the 
said Mary T. HiU, as executrix of his last wlll and testament, not already paid 
or in some way discharged, and to indemnify and save harmless the said Mrs. 
Mary T. HUl and the estate of the said Ira M. Hill, deceased, from any and 
against aU such liabiUties and debts. And for the purpose of securing the 
performance of each and aU tlie stipulations and provisions of this contract, to 
wit, the payment of the $400.00 per month stipulated in the first paragraph 
above, and the occupation and use of the property at the northeast corner of 
Court and Third streets, and the, payment of the taxes and other charges and 
other expenses provided in the second paragraph, and the payment of ail 
the debts and liabilities owing py the said Ira M. Hill at the time of his death, 
or the said Mary T. Hill, as his executrix, not already paid or in some way 
discharged, the HiU Shoe Company hereby gives, grants, conveys, and agrées 
to a lien and charge upon the said property so situated at the northeast corner 
of Court and Third streets, hereinbefore mentioned, and more partieularly 
described in the deed made by the said Mary T. HUl to the HiU Shoe Com- 
pany,, before referred to, and that such property shall be chargea and bound 
for the perfoi-mance In every particular of this contract, and that should the 
Hillr Shoe Company at any time fall to perform and fulflll, according to its 
trfle intent and meaning, each aiid ail the stipulations thereof, then the said 
Mr4- Mary T. HiU may enforçe such lien against the said property, and hâve 
tJie same sold. and the proeeeds appUed flrst to pay her any sums due or that 
maj^ become due by reason of the breach by the HUl Shoe Company of the 
contract aforesaid, or any of its provisions." It is then charged that the said 
HIU Shoe Company proceeded to apply its assets in paying ofC large parts of 
thé indebtedness of I.; M. HiU & Sons, and that it gave its promissory notes 
In settlement of the claims pf otïier such creditors. The two Massachusetts 
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flrms and the Massachusetts corporation jolned witU Mrs. Hill as défendants 
are averred to hâve been large creditors of I. M. Hill & Sons, who obtained 
the notes of the Hill Shoe Company for their several claims, and who, it is 
averred, "acted for the Hill Shoe Company in securing other creditors of I. M. 
Hill and of I. M. Hill & Sons to take the obligations of said company for their 
debts." 

Complainants attack the contract by which the Hill Shoe Company assumed 
the debts of I. M. Hill and of I. M. Hill & Sons upon two or more grounds. 
They aver that the agreement was in excess of the power of a Tennessee cor- 
poration, and therefore void. They aver that the contract was based upon 
uo valid considération, and is therefore unenforceable. They also charge that 
the agreement by which It issued its paid-up stock to Mre. Hill and her sons, 
and obligated itself to pay her a flxed sum during life upon her stock, was in 
excess of the power of the corporation; that the corporation exceeded its 
power, in acquiring from her real estate not necessary for its business. 
Finally, they charge that the whole scheme by which the Hill Shoe Company 
entered into the obligations above set out was intended to hinder, delay, 
cheat, and defraud the creditors of the Hill Shoe Company, both existing and 
future. It is charged that the obligations to the creditors of I. M. Hill & 
Sons and to Mrs. Hill were illégal, void, and nonenforceable, as against the 
creditors of that corporation especially. The trustée; A. G. Mitehell, is char- 
ged with having been an active party in the exécution of the original contract 
by which the Hill Shoe Company assumed obligations rendering it insolvent 
before it had commenced business, and with having knowledge of the void and 
fraudulent character and purpose of the whole scheme. It is charged that, as 
trustée, he had paid to such creditors of I. M. Hill & Sons and to Mrs. Hill 
large sums out of the trust estate in his hands. The prayer of the bill, par- 
ticularly based upon this portion of the bill, is that the Massachusetts défend- 
ants be excluded from participation in further dividends; that tlie Massa- 
chusetts défendants be required to account for ail they hâve received, either 
"as dividends or otherwise," and refund same; that the estate of A. G. 
Mitehell and the sureties on his bond be held to account for ail moneys an<l 
property which came to his hands, and for ail moneys misappropriated by 
payments on obligations of I. M. Hill or I. M. Hill & Sons, and for ail iiay- 
ments to Mrs. Mary T. Hill on account of the void covenauts in lier bchalf; 
that Mrs. Hill be compelled to account for and refund ail sums paid to her 
under the covenants and obligations for her beneflt, and to account for tlie 
reasonable value of the use and occupation of the Hill résidence; that the 
appointment of the défendant Edmonds be held void and of no elïect, and tluit 
he be restraiued from further acting as trustée; that ail the assets of the Hill 
Shoe Company be placed in the hands of a receiver, and administered under 
the orders of the court. 

T. B. Edgington and George Gillham, for appellants. 
Wm. M. Eandolph. and Luke E. Wright, for appellees. 

Before LUETON and DAY, Circuit Judges, and CLARK, District 
Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The bill, as shown by the foregoing statement, is a gênerai créd- 
itera' bill; having for its principal purpose the administration, un- 
der the orders and decrees of a court of equity, of the assets of an 
insolvent corporation, theretofore conveyed under a deed of gênerai 
assignment. To this end the \ùl\ seeks to gather in the assets of the 
corporation, and to distribute their proceeds in payment of its valid 
and bona flde debts. The validity of certain contracta and agree- 
ments of thé corporation is denied, and the bill seeks to exclude ail 
claiming tobe creditors by virtue of said contracts and âgreements 
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from participation in the beneflts of the deed of assignment, and to> 
recover, for the beneflt of bona flde creditors, ail sams whicli hâve 
been diverted from the assets of the corporation bj improper pay- 
ments made tç such clairaants by thé original trustée under the com- 
pany'e deed of assignment. Incidental to the élimination of ail such 
illégal liabilities, and the restoration of moneys paid to them im- 
properly, the bill seeks to annul the lien or charge fastened on cer- 
tain of the property of the company for the purpose of securing the 
performance of the alleged illégal covenants and agreements. The 
alleged flctitious creditors against whom relief is sought are the de- 
fendants Mrs. Mary T. Hill and certain Massachusetts creditors of 
the firm of I. M. Hill & Sons, whose debts, it is alleged, were illegally 
assumed by the Hill Shoe Company. The agreement under which 
the debts due to the Massachusetts creditors by I. M. Hill & Sons 
were assumed by the Hill Shoe Company, and "the agreement under 
which Mrs. Hill occupies a part of the corporate property and receives 
a stipulated monthly payment, hâve a common origin. They consti- 
tute in large part the considération for the property conveyed to the 
corporation by the surviving members of the firm of I. M. Hill & 
Sons and Mrs. Hill. If that contract was neither fraudulent in fact 
nor illégal, as in excess of the company's power, the decree will be 
one way; if not, a différent resuit will follow. 

The bill attacks the contract as an entirety, — both as a fraud, in 
law and fact, against future creditors, and also as void, being in ex- 
cess of the power of a Tennessee mercantile corporation. The bene- 
ficiaries under the contract assailed are the creditors of I. M. Hill 
& Sons, of Hill & Sons, if that was a distinct firm, and Mrs. I. M. Hill. 
Their intereets may be différent, and their défenses to the bill may 
be différent, but the subject-matter of the suit is the contract by 
which the Hill Shoe Company acquired its assets, and in exchange for 
which it gave its capital stock, and assumed the obligations alleged 
to be illégal and void. The bill may be demurrable in whole or in 
part. It may be inconsistent. It may be a good bill as to part of 
the relief sought against Mrs. Hill, and bad as to the rest. The 
complainants may not hâve such a standing as will enable them to 
sustain such a bill. They may be estopped in whole or in part. We 
express no opinion as to the merits of the bill. To do so would be 
to assume and exercise jurisdiction. One thing is clear: There is 
no separable controversy between Mrs. Hill and the complainants, 
which can be wholly dieposed of without the présence of the other 
défendants. She is one of others who are interested in maintaining 
the validity of the agreement under which the corporation acquir-ed 
its property, and for which it entered into the covenants and obliga- 
tions now assailed. The so-called mortgage to her is a mère se- 
curity. If the engagement thereby secured is void for any reason, 
the security is at an end. But the so-called mortgage is not alone 
for the security of the obligations pgrsonal to her. Its object was 
to secure the performance of ail the obligations of the corporation 
which were entered into as the price of the property it received. One 
of them was that it would assume and pay the debts of I. M. Hill, in- 
dividual and flrm. The creditors of I. M. Hill and of I. M. Hill & 
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Sons hâve, therefore, an interest in the mortgage. The Massachu- 
setts creditors joined as défendants with Mrs. Hill hâve therefore 
an interest, not only in maintaining the gênerai validity of the agree- 
ment under which their debts against I. M. Hill & Sons were as- 
sumed by the Hill Shoe Company, but in maintaining the validity of 
the mortgage to Mrs. Hill. The défense of the Massachusetts cred- 
itors may be différent from that of Mrs. Hill, but it bas been repeat- 
edly held that separate défenses do not create separate controversies, 
within the meaning of the removal act. Railroad Oo. v. Ide, 114 
U. S. 52, 5 Sup. et. 735, 29 L. Ed. 63; Pirie v. Tvedt, 115 U. S. 41, 
5 Sup. et. 1034, 1161, 29 L. Ed. 331; Starin v. New York, 115 U. 
S. 248, 6 Sup. et. 28, 29 L. Ed. 388; Deposit Co. v. Huntington, 117 
U. S. 280, 6 Sup. et. 733, 29 L. Ed. 898. The relief sought by the 
bill against both the Massachusetts creditors made défendants and 
against Mrs. Hill is incidental to the main purpose of the bill, which 
is to gather in ail the assets, disincumber ail of the property, elimi- 
nate ail void or fraudulent obligations, and to distribute ail of the 
proceeds of the corporate property between ail its just and bona fide 
creditors. Thèse results cannot be accomplished unless ail of the 
défendants are parties. There is, therefore, but a single cause of 
action, and that is the équitable distribution of the assets of an in- 
solvent corporation between its légal and bona fide creditors. This 
cause of action is not divisible. The suit is therefore not reraovable, 
for the citizenship of some of the necessary défendants is identical 
with that of the complainants. 

In Ayres v. Wiswall, 112 U. S. 187, 192, 5 Sup. Ct. 93, 28 L. Ed. 
695, the suprême court said: 

"The rule is now well established that this clause in the section refers only 
to suits where there exists 'a separate and distinct cause of action, on which 
a separate and distinct suit might hâve been brought, and complète relief 
afforded as to such cause of action, with ail the parties on one side of that 
controversy citizens of différent states from those on the other. To say the 
least, the case must be one capable of séparation into parts, so that in one 
of the parts a controversy will be presented with citizens of one or more 
States on one side, and citizens of other states on the other, which can be fully 
determined without the présence of the other parties to the suit as it liad 
been begun. Fraser v. Jennison, 106 U. S. 191, 194, 1 Sup. Ct. 171, 27 L. Ed. 
131. As has already been seen, this is not such a case. There is hère but 
one cause of action. The fact that separate answers were flied, which raised 
separate issues in defending against the ooe cause of action, does not create 
separate controversies, within the meaning of that term as used in the statute. 
They simply présent différent questions to be settled in determining the rights 
of the parties in respect to the one cause of action for which the suit was 
brought. Hvde v. Euble, 104 TT. S. 407, 26 L. Ed. 82.3; Winchester v. I.oud, 
108 V. S. 130, 2 Sup. Ct. .'!11, 27 L. Ed. 677; Shainwald v. Lewis, 108 U. S. 
158, 2 Sup. et. 385, 27 L. ICd. 691." 

The case is, in principle, governed bv Shainwald v. Lewis, 108 U. 
S. 158, 161, 2 Sup. Ct. 385, 27 L. Ed. 69Î; Deposit Co. v. Huntington, 
117 U. S. 280, 6 Sup. Ct. 733, 29 L. Ed. 898; Graves v. Corbin, 132 
U. S. 571, 10 Sup. Ct. 196, 33 L. Ed. 462; and Torrence v. Shedd, 144 
U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528. 

In Shainwald v. Lewis, cited above, the suit was brought for the 
dissolution and settlement of an alleged partnership. The court said 
there was no separable or removable controversy. "ïhe main dis- 
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pute," said the court, "is about the existence of the partnership. Ail 
the other questions iii the case are dépendent on that. Il the part- 
nership is estabKshedi the right» of the, défendants are to he settled 
in one wayj if not, in another. l'hère is no controversy in the case 
which now can be separated from that about the partnership, and 
fully determjned by itself." 

In Deposit Ço. t. Hui^tington, cited aboyé, the suit was a cred- 
itors' bill to subject incunibered property to the payment of the créd- 
itons' judgment^ by sate;ftnd distribution of the proceeds among lien- 
holders according to theii") prjority. One lienholder sought to remove 
the suit, as to bim, to a XJnited States court, upon the ground that 
there was, asto him a whol]y separable oofltroverey. The court said: 

"There jjs but a single cause of action,, and that^ Is the équitable exécution 
of a judgmenti against the property of the.judgmpnt debtor. This cause of 
action is not divisible. Bach of the defendaflts may hâve a separate défense 
to the action, but We liaVe hêld mariy. tlçieé that separ^tè défenses do not 
create separate controversiés, withîn the iiieanlng of the removal act*" 

lu Graves v. Oorbin, already cited, the suit was a bill in equity 
filed in à. stat^ court by acreditor of a partnership to reach its en- 
tife property.': Certain judgmentsconfessed by the firm, on which 
leviès hàd ibèèn. made, were attacked for fraud. One of the judgnient 
creditors r^moyed the caiise to the circuit court upon the ground 
that as to hjm there '^às a sepàrable controversy. After a flnal de- 
crèe for the plaiiitiff, the suprême court, oçi an appeal therefrom, held 
that the case was not removable. ï'hat court, among other things, 
said: 

"The case as made by the bill, and as It stood at the tlme of the pétition 
for removal, is the test of the rlght of removal. The bill vras flled to reach 
the entire pl^operty of the partnership. In order to do that, it was necessary 
to sweep away, not some, but ail, of the confessed judgments, and ail of the 
rights obtained by exécutions- and liens thereunder, and to restore to the 
assets and moneye of the partnership in the hands of the court the assets 
and moneys which had been diverted therefrom by the members of the part- 
nership, with the Corporation of the varions défendants." 

The removing défendant was a citizen of a state différent from 
that of the complainant, but the citizenship of other of the judg- 
ment creditors joined as défendants with the removing défendant 
was identical with that of complainant. The court held that under 
the averments of the bill there was but a single controversy as to 
ail the défendants, and that the relief sought could not be obtained 
unless ail who were made défendants were parties. 

It is to be deplored that after years of litigation it should now be- 
come the duty of this court to reverse the decree, and direct that 
the suit be remanded to the state court from which it was improp- 
erly removed. We cannot escape the duty imposed by the flfth sec- 
tion of the act of 1875, which makes it the duty of the circuit court, 
when it shall appear "at any time after such suit has been brought or 
removed thereto, that such suit does not really and substantially 
involve a dispute or controversy properly within the jurisdiction of 
said circuit court or that the parties to said suit hâve been improperly 
or collusively made or joined, either as plaintiiïs or défendants, for 
the purpose of creating a case cognizable or removable under this 
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àct, the said circuit court shall proceed no further therein, but sliall 
dismiss the suit or remand it to the court from which it was removed, 
as justice may require, and shall make such order as to costs as 
shall be just." This act has been repeatedly enforced by the su- 
prême court, even to the extent of taking notice of the want of juris- 
diction in the circuit court, although the point was not formally 
raised in either court. Graves v. Corbin, 132 U. S. 571, 590, 10 Sup. 
et. 196, 33 L. Ed. 462; Turner v. Trust Co., 106 U. S. 553, 555, 1 Sup. 
et. 519, 27 L. Ed. 273; King Bridge Go. v. Otoe Co., 120 U. S. 225, 
226, 7 Sup. et. 552, 30 L. Ed. 628; Stevens v. Nichols, 130 U. S. 230, 
9 'Sup. et. 518, 32 L. Ed. 914. 

The subséquent consolidation of the removal suit with a suit in 
which Mrs. Hill was sole complainant, and C. W. Edmonds, as trus- 
tée, the only défendant, is of no serions conséquence. The jurisdic- 
tion of the court in respect to the issues made by the bill of Colburn, 
Fuller, and others, and over the parties thereto, was not widened 
by the consolidation. Mrs. Hill's bill was for the purpose of coUect- 
ing arrearages due her nnder the agreement, and secured by the 
mortgage assailed by the bill to which she was a défendant. Sub- 
sequently she filed an answer and cross bill, and under the latter 
sought the same relief prayed under her original bill. ISTone of the 
creditors interested in the lien or charge created by the so-called 
mortgage to Mrs. Hill were parties to her bill. If, as we hâve else- 
where said, the creditors of I. M, Hill, indivîdual and firm, were also 
interested in the security provided by the so-called mortgage to Mrs. 
Hill, she could not appropriate to her exclusive i)ersonal beneflt the 
advantages of that security. 

The decrees appealed from are entitled under the style of the two 
Consolidated cases and that of Mrs. Hill's cross bill. The decree al- 
lowing the appeal is entitled in the same way, and allows an appeal 
from spécifie decrees. The decrees appealed from must be reversed. 
The circuit court was without jurisdiction to render them. The suit 
of Colburn, Fuller & Co. and others must be remanded to the state 
court from which it was removed. This will leave the bill of Mrs. 
Hill against C. W. Edmonds pending and undisposed of, except in so 
far as distinct decrees hâve been entered therein, unaflected by the 
decrees hère reversed. Mrs. Hill will paj' ail the costs ol this court 
and of the circuit court incurred since date of removal. 



BROADWAY IXS. CO. et al. v. CHICAGO G. "W. KY. CO. et al. 

(Circuit Court, W. D. Missouri, W. D. May 7, 1900.) 

1. Rkmovai, of Causes— Sbparable Controvbhsy— Necessary or FormaI; 
Parties. 

Nonresident insurance companies, who liad severally paid policies on 
property of a lumber company destroyed by flre, although not to its full 
value, brought a suit In equity in a state court against the lumber company, 
•which was a domestic corporation, and a railroad company, which was a 
corporation of auother state, through whose négligence it was alleged the 
flre was caused, to enforce the rîght by subrogation to recover pro tanto 
against the railroad company for the loss, the lumber company having re- 



508 101 FEDBÇAL EBPORTBR. 

fiiSGd to bring action therefor or to- joln with complainants. Held, that 
the lumber company was an indispensable party to the détermination and 
adjustment of the llablllty -of the railroad company, and the latter could 
net remove the cause upon the ground that there was a separable eontro- 
versy. 

8. Same— Rbmand. 

Where a suit has been improperly removed, the duty to remand It can- 
not be affected by a claim of défendant, that no cause of action is stated 
on the merits; that being a question for the state court. 

8. Same— FEDERAL Question. 

Xo render a cause -removablc as one arising under the constitution, laws, 
or treatles of the TJnited States, that fact must appear by the plalntifC's 
statement of his own claim; and, if It does not so appear. the want cannot 
be supplled by any statement la the pétition for removal or in any subsé- 
quent pleading. 

4. Same— Remaîtd. 

The fact that, subséquent to the removal of a cause, the parties hâve 
pleaded, and hâve taken deposàtlons, does not affeet the duty of the féd- 
éral court to remand on discovering that the removal ivas improperly 
made; it being a matter for the détermination of the state court what shall 
be done with the pleadings flled and the testimony taken. 

In Equity. Oonsidered on the question of jurisdiction by removaL 

Fyke, Yates, Fyke & Snider, for complainants. 
Frank Hagerman and W. E. Hall, for défendants. 

PHILIPS, District Judge. This cause lias been submitted on de- 
murrer to the bill. But an examination of the bill raises the question 
of jurisdiction in the mind of the court. The complainants are ail 
nonresident Insurance companies. The défendant railroad company 
is also a nonresident citizen. The défendant W. D. Bennett Lumber 
Company (which for convenience will be designated as the "Lumber 
Company") is a Missouri corporation, as also the other défendant, the 
Farmers' Mutual Insurance Company. The controversy, in brief, 
grows ont of the following state of facts, as disclosed by the bill of 
complaint: The Lumber Company took out policies of insurance in 
ail of said insurance companies, in varying amounts, on its lumber 
and certain houses situated in the state of Missouri. The bill allèges 
that said lumber and houles, through the négligence of the défendant 
railroad company, were totally destroyed by are communicated by its 
locomotive engine. The total loss amounted to about $16,000. The 
complaining companies paid, on account of their policies, in settle- 
ment, sums aggregating |14,000. The défendant Farmers' Mutual 
Insurance Company, whose policy was for |1,000, has paid nothing. 
The object of this suit is to recoTer, by way of subrogation, from the 
railroad company, the sum so paid by the insurers, and for an adjust- 
ment of the equities of the parties. The bill allèges that the Lumber 
Company refuses either to sue the railroad company to recover from it 
any portion of the loss, or to join with the complainants in this action, 
wherefore it is made a party défendant, as permitted under the prac- 
tice act of the state; and, as the Farmers' Mutual Insurance Company, 
under the allégations of the bill, is a party in interest, necessary to a 
complète détermination of the controversy, it is also made a défendant. 
This suit was brought in the circuit court of Jackson county, Mo., 
from which it was removed into this court on the pétition of the de- 
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fendant railroad company. The pétition for removal recited the facts 
aforesaid respecting the citizenship of the parties, and predicated the 
right of removal on the grounds (1) that the cause of action, as among 
the défendants, is severable; (2) that the other défendants are joined 
merely for the fraudulent purpose of preventing the raih'oad company 
from removing the case into the United States court; and (3) that the 
complainants would insist, at the trial of the case, that if the flre com- 
plained of was communicated directly or indirectly by the locomotive 
engine of the petitioner, then there was absolute liability on the part 
of the railroad company for the loss, by reason of section 2615, Eev. 
St. Mo. 1889, notwithstanding the proof might show the highest de- 
gree of care on the part of the railroad, and therefore the défendant 
petitioner would insist that such statute is in contravention of the 
fourteenth amendment to the fédéral constitution, "wherefore this 
case is of a civil nature, arising under the constitution of the United 
States, ail of which appears by petitioner's answer herein." 

We will eliminate from this discussion any considération of the 
allégation as to joining the other défendants with the railroad com- 
pany in order to prevent it from removing the controversy into this 
court, as this is a mère brutum fulmen, unsupported by any proof, 
and contradicted by the necessary allégations of the bill. Ail of the 
défendants not being nonresidents of the state where the suit was 
brought, to entitle the nonresident défendant to remove the case, the 
suit must présent "a controversy which is wholly between citizens of 
différent etates, and which can be wholly determined as between 
them." The pétition for removal was framed to raeet this provision of 
the statute. "The rule is now well established that this clause in the 
section refers only to suits where there exists a separate and distinct 
cause of action on which a separate and distinct suit might hâve been 
brought and complète relief afforded as to such cause of action, with ail 
the parties on one side of that controversy citizens of différent states 
from those on the other. To say the least, the case must be one capa- 
ble of séparation into parts, so that in one of the parts a controversy 
will be presented with citizens of one or more states on one side and 
citizens of other states on the other, which can be fully determined 
without the présence of the other parties to the suit as it has been 
begun." Fraser v. Jennison, lOC U. S. 191, 1 Sup. Ct. 171, 27 L. Ed. 
131; Ayres v. Wiswall, 112 U. S. 187-193, .5 Sup. Ct. 90, 28 L. Ed. 
693. The présence of the Lumber 'Company in this suit is indispensa- 
ble. It appearing, as the demurrer of défendant to the bill asserts, 
that the loss of the Lumber Company from the fire is greater than the 
sums paid by the insurance companies, and as thèse companles are 
seeking to be subrogated pro tanto to the rights of the Lumber Com- 
pany, which refuses to take any affirmative action against the rail- 
road, or to co-operate with the losing insurance companies for restora- 
tion, the présence of the Lumber Company as a party défendant is 
essential to the complainants' cause of action. Unquestionably the 
Lumber Company might bave joined with the complaining companies, 
asserting, as it has in its answer filed herein, that it disclaimed any 
purpose to proceed against tlie railroad company for the residue of 
the loss, or asserting a demand for the residue of its loss; and, with 
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ail parties in interest before the court, the rights and equities of ail 
could be adjùsted in such suit. lû sucli action the Lumber Cîompany 
would be moré than a nominal party. Such suit could not bé brought 
in the flrst instance in the fédéral court, as ail the complainants would 
not be nonresidents. But, the Lumber Company refusing either to 
compel the railroad company to adjust the loss or to join with the 
suiîering insurance companies for indemnity against the wrongdoer, 
it and the nonpaying insurance companies were properly made parties 
défendant, for the proper protection of the railroad company itself, by 
adjusting the rights of ail concerned and concluding the controversy 
in one suit. It seems to me that this case cornes witMn the reason of 
the inilings and cases cited in Wilson v. Oswego Tp., 151 U. S. 57, 
14 Sup. et. 259, 38 L. Ed. 70; Torrence v. Shedd, .144 U. S. 527-530, 
12 Sup. et. 726, 36 L. Ed. 528; Hyde v. Ruble, 104 U. S. 407, 26 L. Ed. 
823; Missouri v. New Madrid Oo. (e. e.) 73 Fed. 304; Springer v. 
Sheets, 115 K. C. 370, 20 S. E. 469; Association v. Farmer, 23 C. e. A. 
577, 77 Fed. 929; Telegraph Co. v. Brown (0. 0.) 32 Fed. 337. The 
bill of complaint would hâve been clearly obnoxious to the objection 
of want of necessary parties, had the Lumber Company been omitted, 
and the défendant railroad company might well say to the complain- 
ants: 'TBefore I settle with you, the Lumber Company must be prés- 
ent to be concluded by the convention." 

The claim, made by the railroad company, that the bill cannot be 
maintained on its merits, cannot aiîect the question of removal ; "that 
being a matter for the détermination of the state court." Evans v. 
Felton (0. e.) 96 Fed. 176. 

Was the case removable because of the suggestion of a constitu- 
tional question made in the pétition for removal and the answer filed 
herein? It was doubtless because of this suggestion that the court 
heretof ore refused the motion to remand. It overlooked the rule, 
firmly established by repeated décisions of the suprême court, that a 
case cannot be removed from a state to the fédéral court, as one aris- 
ing under the constitution, laws, and treaties of the United States, 
"unless that appears by the plaintifTs statement of his own claim; 
and, if it does not eo appear, the want cannot be supplied by any state- 
ment in the pétition for removal, or in any subséquent pleadings." 
Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 

38 L. Ed. 511; Chappell v. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, 

39 L. Ed. 85; Walker v. Collins, 167 U. S. 57-60, 17 Sup. Ct. 738, 42 
L. Ed. 76. It is the duty of the fédéral court, at any time in the 
progress of the case, when it discovers that the same has been im- 
properly removed, to remand it to the state court. For this purpose 
the court retains "its power over the suit and the parties unto the end 
of the term at which final decree" is rendered; and the fact that the 
parties hâve pleaded and taken dépositions since the assumed removal 
is of no conséquence. As said in Ayres v. Wiswall, supra : 

"That fact did not, of Itself, eonfer jurisdictlon. If there had been noue 
before. It wîll be for the state écart, when the case goes back there, to déter- 
mine what shall be done with pleadings flled and testlmony taken during the 
pendency of the suit In the other jurisdictlon." 

The case is ordered remanded to the state court. 
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STRANG T. RICHMOND, P. & C. R. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. May 1, 1900.) 

No. 331. 

1. EquiTT Pleading— Due Form— Filinq Both Demouker and Answer to 

Bame Portion op Bill, 

The filing by a défendant at the same time of a gênerai demurrer to the 
bill and answer denying ail the allégations of tact made In the bill is not 
pleading in due form, and in such case the demurrer will be treated as 
overruled by the answer. 

2. EqUITY — JCRISDICTION — BrEACH OP CONTRACT. 

A blU alleging the existence of a contract by which plaintifC was to con- 
struct a railroad for défendant, and its breach by défendant in refusing to 
allow plaintiff to proceed in its exécution, states no ground for relief In 
equity^ but the reniedy is by an action at lavv for damages; and until the 
damages hâve been so ascertaiued, and the légal remedy exhausted, equity 
cannot entertain jurisdiction to ald in enforeing their payment, although 
the défendant is alleged to be insolvent. 

3. Liens— Création by Contract. 

A contract by which plaintifC agreed to build a railroad for défendant, 
a railroad Company, .and was to receive in payment bonds of the défend- 
ant, which it was authorized to issue, or their proceeds, not less than a 
certain amount, does not give the plalntifE a lien on the bonds, which re- 
malned In the possession of défendant. 
4 Spbcipic Performance— Contract to Build Railroad. 

A contract to build a railroad cannot be specifically enforced In equity, 
nor will the court undertake to enforce performance by the railroad Com- 
pany indirectly by impounding it? bonds, alleged to hare been appropriated 
by the contract to pay for the worlj, at suit of the contracter, whlle the 
contract is still unperformed on hls part. 

Appeal f rom the €ircuit Court of the United States for the Eastem 
District of Virginia. 

This case cornes up on appeal from a decree of the circuit court of the 
United States for the Eastem district of Virginia, in equity. 93 Fed. 71. 
The bill Is filed by William B. Strang, Jr., against the Richmond, Petersburg 
& Carolina Railroad Company and othors. The nature of the appeal renders 
it necessary to set ont somewhat in détail the allégations of the pleadings. 
The bill sets ont the corporate character of the défendant, a corporation under 
the laws of Virginia and of Xorth Carolina, with authority to acquire ail 
the property and works of the Virginia & Carolina Railroad Company, a 
company organized for the purpose of locating, constructing, equipping, main- 
tainlng, and operating a railroad from Richmond to a point on the Une be- 
tween North Carolina and Virginia, in Mecklenburg county, and authorized 
to extend, construct, equip, and operate its road from any point on the Vir- 
ginia Une to such point on the Raleigh & Gaston Railroad as should be 
found meet and practicable. It then allèges: That for the purpose of pay- 
Ing for rights of way, station grounds, and ail other necessary lands and real 
estate, and for constructing, acquiring, completing, and equipping the Unes 
of railway aforesaid, or which it should thereafter be authorized by law to 
construct, own, and acquire, the said Richmond, Petersburg & Carolina Rail- 
road Company executed a mortgage to the Mercantile Trust Company of Balti- 
more, dated September 11, 1897, to secure certain bonds and coupons, the 
total issue of bonds not to exceed $2,300,000; bonds to be payable in 1947; 
interest at 5 per cent, per annum. That said mortgage conveyed to the trust 
company, in trust as aforesaid, ail its Une of railway and property deserlbed 
as foUows: "Oommencing at a point at or near Hermitage road, on the Rich- 
mond, Fredericksburg & Potomac Railroad, near the city of Richmond, iix the 
State of Virginia, which is to proceed via Richmond and Petersburg to a 
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point at or near RIdgeway, in the state of North Carolina, whlch sald main Une 
of rallway is one hundred and three (103) or more miles in length; and ail 
second or additional tracks wliich the railroad now owns, or may hereafter con- 
struct or acqulre; and ail lands, tenements, and lieredltaments acquired or 
àppropriated, or whlcli may hereafter be acquired or be appropriated, for right 
of way, and ail easements and appurtenances thereto belonging; and ail 
railways and rights of way, dépôt gronnds, tracks, bridges, vladucts, culverts, 
fenoes, and other structures^ dépôts, station houses, angine bouses, car houses, 
freight houses, wood houses, warehouses, machine shops, work shops, érec- 
tions, and flxtures, whether now held or hereafter acquired, for the use of or 
in connection with the said main Une or branches; also ail locomotives, 
tenders, cars, and other rolling stock and equipment; ail rails, ties, chairs, 
splice and angle bars, and maehlnery, tools, implements, fuel, and materlala 
of every description, whether now owned or hereafter acquired, used, or ac- 
quired for the construction, opération, repair, or replacement of said main 
Une and branches; also ail leases, leasable interests, contracts, agreements, 
corporate franchises, and charters whieh It bas now or may acqulre, includ- 
ing the franchises to be a corporation; alsa ail franchisesi connected with or 
relating to said main Une and branches, or the construction, maintenance, or 
use thereof, now held or hereafter acquired by grant from the législature or 
otherwise, Including ail corporate franchises exercised or possessed at any time 
by tbe railroad Company, together with the income, advantages, and appurte- 
nances in any way appertaining to the above-mentloned rallway premlses; 
and also ail the income, toUs, rents, issues, and profits of said main line and 
branches." That thereafter, to wit, on October 18, 1898, the railroad company 
entered into an agreement with plaintifC whereby the said plaintUC agreed to 
construct, furnish, and build a complète roadbed between Ridgeway, N. C, a 
point on the HaJeigh & Gaston Railroad, and Hermitage road, Virginia, on 
the line of the Eichmond, Frederlcksburg & Potomac Railroad, a distance of 
about 103 miles, together with the necessary dépôts, water stations, section 
houses, buildings, and termioals, in considération of which the défendant 
agreed to pay the plaintiff in its aforesaid bonds secured by the said mortgage, 
to an amount provided for therein, or in cash representing the proceeds of said 
bonds, which should not be less than $1,800,000. That the Richmond, Peters- 
burg & Carolina Railroad Company also agreed that that part of its railroad 
between the points aforesaid, then completed, as well as that part neaily 
completed, should be turned over to plaintiff, with the right to Issuance of 
bonds therefor under the aforesaid mortgage; and that plaintifC agreed, out 
of said bonds or the proceeds thereof, to reimburse the said défendant rail- 
road for ail sums expended by it on construction, evidenced by its receipted 
Touchers therefor. That défendant railroad company further agreed that 
plaintlfE should hâve fuU control of the engineering of said railroad and the 
construction thereof, and the right to purchase ail lands necessary therefor, 
as well as materlal and supplies; and further agreed to furnish plaintiff, to 
asslst hlm in completlon of the undertaklng, ail the necessary plans, speclàca- 
tlons, drawings, enginoers' reports, surveys, and data then in possession of 
défendant company. That défendant further agreed that the cost of construc- 
tion of the road, as well as the equipment thereof, and the terminal facUi- 
tles required, should not exceed the sum to be produced by sale of the bonds, 
$1,800,000, less $100,000, to be paid to the Colonial Construction Company; 
but that the cash derived from the sale of the bonds, not less than the sum 
stated, would be sufflcient to construct the road so far as the same was then 
uncompleted, and leave a f air and reasonable profit to plaintiff in addition 
thereto, The bill then charges: That De Witt Smith, a défendant, as prési- 
dent of the company, had knowledge of thls contract, and then had and now 
has vested in him titles to the varlous terminal propertles' in Virginia and 
North Carolina, and contracts therefor, as well as for rights of way, ail of 
whlch he holds in his own name, but in fact in trust for the railroad company, 
in whlch plaintiff has an intèrest and riglit upder his contract with the rail- 
road company. That varlous of the bonds secured by the deed to the Mer- 
'.'antUe Trust Company are uow in possession of the railroad company, and 
that said company has the right to demand certification of other bonds on 
completion of the work and on acquiring title to rights of way and terminais; 
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ail o£ whicli tfonds, or the proceeds thereof, are to become, upon the comple- 
tion of the aforesaid work by plaintiff or the acqulrement of title, the prop- 
erty of plaintiff. That upon maklng the agreement with défendant railroad 
Company the plaintiff entered into possession of said Une of railroad, and is 
now in possession thereof, and is now and has been engaged in the prellminary 
work of construction thereof. That the plaintiff has demanded the delivery 
of the plans and spécifications in possession of défendant, but it has refused 
to deliver the same. That this refusai has damaged the plaintiff, and has 
prevented him from placing hls conlracts for necessary bridges, ironwork, 
mason work, and other necessary contracts for completion of said railroad. 
That since the agreement was made, the railroad cotnpany and Smith, wlth- 
out the consent of plaintiff, are endeavoring and are threatening to cancel 
the mortgage and the bonds secured thereby upon which plaintiff relies as his 
securlty for payment of the construction of the railroad, and which bonds hâve 
been pledged and set apart as a fund for the payment of the sums to become 
due to plaintiff for construction of the railroad. That plaintiff is now, and 
has always been, ready and wlUlng to complète and perform said agreement, 
and has entered upon the performance thereof, and Is now In possession of 
said property, engaged in work thereon. After praying subpœna, this is the 
prayer of the bill: "The plaintiff, therefore, prays for a decree enjoining the 
défendant the Bichmond, Petersburg & Carolina Railroad Company and the 
Mercantile Trust Company from canceling said mortgage or the bonds, or any 
of them, secured by the same; adjudging that the défendant De Witt Smith 
holds the tltle of ail terminais and rights of way along the Une of said rail- 
road, as well as ail contracts therefor, as trustée for said railroad, and that 
an Injunction issue restrainlng him from parting therewith, and oompelling 
him to transfer the tltle thereto to the défendant the Kichmond, Petersburg 
& Carolina Railroad Company, and that said défendant railroad be enjoined 
from interfering in any manner, pending the hearing and détermination of 
this cause, with the possession of the plaintiff of said railroad; requirlng the 
défendant railroad company to fulfiU said con tract on Its part; and deelaring 
the said bonds secured by the mortgage aforesaid as a fund for the payment 
of the construction of said railroad, and requiring the défendant to issue and 
deliver the said bonds, and the défendant trust company to certify the same 
as requircd by the terms and provisions of said mortgage. That an Injunction 
issue, pending the hearing and détermination of this cause, restraining and 
enjoining the défendant the Richmond, Petersburg & CaroHna Railroad Com- 
pany and the Mercantile Trust Company from canceling, satisfying, or in any 
manner interfering with the said bonds and deed of trust aforesaid; and 
that the défendant Smith be enjoined from conveying or assigning any of said 
vights of way or terminais now in his name or under his control, or for which 
he has contracts, and that the plaintiff may be declared to hâve a lien thereon; 
and that the plaintiff hereln may hâve such other and further relief in the 
premises as to the court may seem just and équitable, including a reeeiver 
to hold, manage, and operate the property of this défendant railroad pending 
the final détermination of this cause." Analyzing this bill of complaint, and 
.stripping it of the verbiage of the pleader, It charges the making of a contract 
between the plaintiff and the défendant railroad company. The subject of 
the contract was the construction of a railroad between two points not fixed. 
in which construction were ineluded the roadbed, sidings, stations, terminal 
stations, bridges, culverts, and equipment, with no spécifications or détails en- 
abling one to ascertain what the contract was; and when the work was com- 
pleted it was to be paid for in bonds, or cash representing the proceeds thereof, 
not léss than $1,800,000. Then follows an averment of breach of this con- 
tract, and a prayer which is, in effect, for the spécifie performance of the 
contiact. The bill does not state whether the contract was verbal or in writ- 
Ing, or whether it has been reduced to form. The bill was flled .Tanuary 20, 
1809. The railroad company, on March 4th of the same year, entered a gên- 
erai demurrer thereto, and on the same day filed an answer, denying in détail 
each allégation of the bill. On the same day — March 4th — the circuit court 
hearing the bill and accompanying afBdavits, and upon the demurrer and an- 
swer of the railroad company, an order was entered setting the cause for a 
hearing on March 14th thereafter, and in the meantime issuing the ordinary 
101 F.— 33 
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re^tmlniflg ordgi;. On March 1?, 1899, tbe CQipp.lalnai}t,,^Ie.a ana^ended bill, 
rêlt^mtlnfe'all tte «vermeritè ïtf tbe orlglaW Ml, recltlrig ,|ilë orderçf, March 

itKr»nà jtjië'BlWiïtg of the' afeiflln'dânt doili|àny,';ancl àyetmg the InsOlVeney 
Qf ,TOe aefèli4^t;ir'ailt'oa4 cotajany; pra!yli»g'tl)^ relief a'^Rèo ^or Iri tbe original 
piXl,: De Wltt' Smith aemiîvrçi t^ the oWginal and àniè'|iae'd bill on March 
IS'th. Oid:'Matqh'22d, the ralli-oad éottpanjf iûled a genferàï demurrer to the 
âmended bill, ',|i' ta the samè day, flled an ans-wer ' inÊtt^tJng that, on the 
■plaintiflî'e <>^^ Sftowln^' tlié'.ciiùrt 'had ho' ju'risdictiph' of.'lb's' cause, relylng 
upoh' hé an^TOtito fbe orlgjjiàr bill, and dehying ih toto the' allégation of Its 
ii^sôlvenéy^^^'Oi^/March ^2d, flpon héarlng,, tbe circuit cbijrt dismissed the 
bill, So^refuélflk, the injunetîoii, , .5*0 the (Içcrëe the pl^ltitllBC''eixcepted and the 
.caijse lf.liè?ei)p<)p,.the foUoyÏÈig à^signme'hts 6f errer: "Flïst.j'The court erred 
ifl aipmîssplà''tlje.'t>lU flled fci tbê complalnant in th^s ij^'iisel ànd dissolving 
the tempiîraïy i 'jnïtinction »rï)Li<ilj(;h?i'l beén granted' 'tb^rieop. Xhe bijl does 
not asK for tbe', spécifie pëJ^^oj^Bû^nce of ;^ çontrâbt, ' but, pn the cohtrary, 
sbpws the éPïapj^ihant ip hajfe feen, àt! tjie timé bf'^Iinè' ibe same, in pos- 
"së^siph pf thé roàil Pf sald , dêïénda,Dit épnj^mny, and m, a position to pëfform 
bis èôntràçt, Thç ald of tbe jçiiijtt, , by ^ifSjhnctipn, Is aaièd only to p'revent 
the' interférgijc'é of, the (jeîéh^ÇÎJits in .flii^ , ^àîd ppsse'^sliâ^, , and to préserve 
iù statu . qiX) ^îfe'flljids Pht .Pf;,-^^^^ ,Secohd. The court 

erred in decïâing;tb'^t tbe cohttàflt for the pphStr'uct'loii ot said rallroad set out 
ih the biU <)(' e^mpfefht /viras 'èîthèr Ta^ë, <)bscure, pt' 'Hné^rtalin. Tbird- The 
,cpvirt erred îp, aé,c|fljag th^t ;the àllègat^iiÂ pf Insolyency,' |hlly set out, In the 
bill pf compiaiflt à|id supported by àfld^yitsi' by reasph of, -whlch the re'medy 
at law woùld'hayé b,een tptaljt^ inadéquate, was npt Stifliciieht ground for the 
i^terventjon o^ia,; çbjli't of eqûity^' Fpiirth./ ï he court eviei(^,fpi' other ïeasons 
and inatters Hpiiéittfing uppa tbe face' of the said décrié and the opinion 
made a part therept" Of tiiese tbe f pijrth is so gehe^'al.tbat it cannot be con- 
-sidered. , , ,; ' ,.,"'^,.' ,'./,.;. '' , ' ' ' ,,,'"'-. !,/,■• 

D, La\reèncé Groner aûd Jtbhù Larkin, for appell^^ 

W. W. Hen^: (W. R/; if éïverinèx JEtiod Henry &; Williams, on the 
brief), for appelïees. ; f 

Before GOF'P ànd SIIMONTON, Circuit Judges, ahd MORRIS, Dis- 
trict Judge. ' 

SIMONTON, Circuit Jtidge (afta* sta,ting the facts as above). Be- 
fore entering npon the merits of this appeal, it may not be unprofit- 
iable to comment npon whait seems a want of due form in, the plead- 
ing in thie case. To the original bill the défendant railroad Com- 
pany flled a gênerai demurrer, and on the same day, at the same time, 
filed an answèr, The idiemurrer admitted ail the facts well pleaded 
in the bill. The answer denied in toto and in détail every alléga- 
tion of fact in the bill. This cannot be said to be in due form. Mr. 
Justice Story in his Equity Pleading (section 454), says: 

"The want of due form constitutes a just objection tp the proceedings in 
every court of justice, for to reject ail form would be destructive of tbe law 
as a science, and would Introduce great nncertainty and perplexity in the 
administration of justice. Every irregularlty of this sort Is fraught with 
inconvenience, and generally tends to delays and doubts. And it bas been 
well remarked that Infinité raischlef bas been produced by the facility of 
courts of justice in overlobking errors of form. It encourages carelessness 
and places ignorance too mueh on a footing wlth knowledge amougst those 
who practlee the drawlng of pleadings." 

To the amended bill there is also a gênerai demurrer, and at the 
same time an answer. Besides the gênerai déniai in the answer, 
there is a saving of the objection also taken by demurrer. This 
réservation in the answer is proper. Fost. Fed. Prac. § 110. But it 



8TRANQ V. EICHMOND, P. & C. R. CO. 516 

fèmoves the neeessity for, and may supersede, the demurrer. A de- 
fendant may demur, plead, and answer to the same bill (Eq. Kule 
32), but in such case he must demur to a part of a bill, plead to an- 
other, and answer another. Each of thèse modes of défense must re- 
late to a separate and distinct part of the bill. Story, Eq. PI. § 437. 
If there is a demurrer to a part of a bill or to the whole, and an 
answer to the same part of the bill or to the whole, the demurrer is 
overruled. Beach, Mod. Eq. Prac. § 241. It is true that equity rule 
No. 37 provides that no demurrer or plea shall be held bad and over- 
ruled upon argument because the answer may extend to some part of 
the same matter as may be covered by such demurrer or plea. But 
this will not protect a demurrer which goes to the whole bill, and 
is accompanied by an answer covering ail the allégations of the bill. 
Crescent City Live Stock Landing & Slaughter-House Co. v. Butch- 
ets' Union Live Stock Landing & Slaughter-House Co. (O. C.) 12 Fed. 
325. Judge Blatchford, in Adams v. Howard (C. 0.) 9 Fed. 347, says 
that, when there is both a demurrer and an answer to the same bill, 
covering the same matter, the défendant can be put to his élection 
which of the two modes of défense he will rely upon. If he sélect 
the demurrer, and it be decided against him, he would probably lose 
the right to answer over, permitted in rule 34. Whatever doubt may 
exist in some cases, there can be no doubt in this case that when the 
demurrer admits ail the facts, and the answer dénies categorically 
ail the facts pleaded, the best rule is that laid down in Daniell, Ch. 
Prac. (Perkins' Ed.) p. 792, that the answer overrules the demurrer. 
Nor can this answer be treated as a motion to dismiss the bill for 
want of equity. Such a motion, common as it is in states which hâve 
adopted Code pleading, and perhaps in other states, bas no place in 
proper equity practice. Betts v. Lewis, 19 How. 72, 15 L. Ed. 576; 
La Vega v. Lapsley, 1 Woods, 429, Fed. Cas. No. 8,123. We will 
treat this case as if made on bill and answer. The answer insists 
on the objection that on plaintiff's own showing this court has no 
jurisdiction of this case. The objection is well taken in an answer. 
Indeed, when this is brought to the attention of the court, it must 
itself suo motu examine and décide upon it. Act 1875 (18 Stat. 470) ; 
Williams v. Nottawa Tp., 104 U. S. 209, 26 L. Ed. 719; Turner v. 
Trust Co., 106 U. S. 555, 1 Sup. Ct. 519, 27 L. Ed. 273; Farmington 
V. Pillsbury, 114 U. S. 144, 5 Sup. Ct. 807, 29 L. Ed. 114. The bill 
sets ont an unexecuted contract alleged to bave been made with the 
défendant railroad company, and its breach by the défendant in re- 
fusing to allow the plaintiit to proceed in its exécution. The contract 
was secured by no lien ; nor is there any trust involved. It is, there- 
fore, a cause of action for unascertained damages to be sued at com- 
mon law. The whole case dépends on the existence, validity, effect, 
and breach of the contract. Until thèse are established, there can 
be no recovery. The seventh amendment of the constitution of the 
United States préserves the right of trial by jury in suits at common 
law when the value in controversy exceeds $20. And in Scott v. 
Neely, 140 U. S. 112, 11 Sup. Ct. 715, 35 L. Ed. 361, this has been 
held to prohibit fédéral courts from entertaining any such controversy 
in equity. The proper remedy is the ascertainment of the existence. 
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yaliâity, and breach oî the cou tract, 'and the gniount of plaintifl's 
(femsages, in a suit at Ijp-w; and when ithis is done, and the claim estab- 
lisîi?d)ji-Çsort migljt be Jiad to tbSi court of equity. "In ail cases," 
sa je tte court, "wben a court of equity interfères to aid a r^medy 
at law, tiiere niust be an acknowledged debt accompanied by a right 
to the appropriation of the property of the debtor for its payment; 
or, to speak with greatec accuracy, there must be, in addition to such 
established or acknowledged debt,. an interest in the property, as a 
lien, thereon created by a contract or by some distinct légal proceed- 
ing.'^ 

It is Gontended with great force that thèse bonds were specifically 
set apart under the contract for the payment of the work to be done 
by the plaintiiî, and that hence the plaintiff has an équitable lien 
theregn. For this is quoted Walker v. Brown, 165 U. S., at page 664, 
17 igup. ;Çt. 453, 41 L. Ed. 865. In that case one Browm had delivered 
to a member of the flrm of Lloyd & Co. f 15,000, in bonds, to be used 
as security by them in purchases. They did incur a debt with Walker 
& Co. Brown, by letter to Walker & Co., stated to theni that any 
indebtedness by Lloyd & Co. to them should be paid before the re- 
turp to him of the bonds, or the value thereof. Hère was a distinct 
appropriation of specified bonds for a spécifie purpose, accompanied 
by the delivery of the bonds thejeupon, The suprême court held that 
there was a lien, But in the case at bar there is no such delivery 
or appropriatioij; lOn the contrary, : the allégation is that upon com- 
pletion of the w:ork it is to be paid for in bonds, or in cash repre- 
sentingthe proceeds of the bonds, not çxceeding |l,800,QO0; the 
issue of bonds was $2,300,0!00; the bonds in the meantime remain- 
ing in the possession of and under ; the control of the railroad Com- 
pany, and it haying the option to pay in cash. Nor will the alleged 
insolvency of the défendant company aid the bill. In Hollins v. Iron 
Co., 150 U. S, 371, 14 Sup. Ct. 127, 37 L. Ed. 1113, the bill alleged a 
simple contract debt, the insolvency of the company, and that ail the 
company^s property was in the hands of a trustée under a deed 
charged to be fraudulent. The court say s: 

"The plaintifEs were simple contract creditors of the company. Their claim 
had not been reduced to jndgment, and they had no express lien by mortgage, 
trust deed, or otherwise. It Is the settled law of this court tliat sucli creditors 
eannot corne intb equity to obtain the seizure ot the property of the debtor, and 
its applicatloû to the satisfaction of thelr claims, and this notwithstanding a 
statute of the state may authorize such a proceeding in a court of the state. 
ïhe IJne of denjarkation between équitable and légal remédies in the fédéral 
courts eannot be obliterated. See, to the same effect, Cattle Co. v. Frîink, 
148 U. S. 003, 13 Sup. Ct. 691, 37 L. Ed. 577; Taylor v. Bowker, 111 U. S. 115, 
4 Sup. Ct. 897, 28 L. Ed. 3«8.' In Tube- Works Co. v. Ballon, 14(3 U. S. 517, 
13 Sup. Ct. 165, 36 L. Ed. 1070, the blU alleged a debt and that the corporation 
had uo assets or funds to pay the plaintiff, and asked the court for process 
against a delinguent stoekholder. The court says: 'The bill does not allège 
any judgment in New York, or any effort to obtain one; nor does it aver 
that it is impossible to obtain one. It înerely allèges that thé corporation has 
no funds or assets wherewith to pay the claim of plaintiff. 'When it is sought 
by équitable process to reacb équitable interests of a debtor, the bill, unless 
otherwise; provided , by statute, must, set forth a judgment in tlie Jurisdiction 
in Whicb the Suit in equity is broùght, the' issùing of an exécution thereon, 
and ïts returii unsatisfled, or miist make allégation showing that it Is Impossi- 
,bleîo obtain such a judgment In any Court Within such Jurisdiction.' " 
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Apart from this, the bill allèges a contract between the complainant 
and the défendant company to construct, furnish, and build a complète 
roadbed between some point in Virginia and another in ISTorth Oaro- 
lina, together with necessary dépôts, etc. ; the work to be paid for in 
certain bonds or in cash representing the proceeds of said bonds. It 
sets ont certain terms in said contract, and allèges the breacli of the 
contract. The bill prays, among other things, that the railroad com- 
pany be required to fulfill its contract. Now, the contract on the part 
of the plaintiff was to construct, furnish, and build a complète roadbed. 
That on the part of the défendant was to pay for such completed road- 
bed in bonds, or cash, the proceeds of bonds. The plaintiff was not 
entitled to anything unless the roadbed was completed. He charges 
that he could not perform his contract unless the défendant fulfllled 
its contract in affording him the facility of doing so. The bill in pur- 
pose and substance is for the speciiic performance of a contract to 
build the road. If the court could undertake to order the défendant 
on its part to fulfill ail the parts of its contract, it must order the plain- 
tiff on his part to fulfill his contract; that is, to build the road. A 
contract to be speciflcally performed must be mutual. Fry, Spec. 
Perf. § 2CG. So the bill called upon the court to compel one party to 
build the railroad, and the other party to pay for it. This the court 
cannot do. A contract to build a railroad will not be enforced in 
equity. Eailway Co. v. Marshall, 136 U. S. 407, 10 Sup. Ct. 846, 34 
L. Ed. 385; Ross v. Railway Co., 4 Woolw. 26, Fed. Cas. No. 12,080. 
ITiis case is strikingly like the case at bar. The décision is by Mr. 
Justice Miller. It is a collation and discussion of many cases on the 
subject. In many particulars it meets the argument of appellant in' 
this case, and distinctly décides that a contract to build a railroad can- 
not be enforced in equity. An executory contract will not be spe- 
ciflcally enforced unless the remedy is mutual, and the performance 
of a comparatively inconsiderable part of a contract does not take it 
ont of the class of executory contracts. Unless the court can decree 
spécifie performance of the whole of a contract, it will not interfère 
to enforce any part of it. 

The counsel for the appellant. admitting that the court cannot decree 
spécifie performance of a contract to build a railroad, seeks, however, 
an injunction against the railroad company from any use of its bonds. 
That is to say, lie asks the court to tie the hands of the railroad com- 
pany and to impound ail of its bonds, because he insists that they are 
applicable to a provision of a contract on his part, not yet performed, 
which he may not perform, and which this court cannot compel him 
to perform. He thus seeks to use the process of the court to compel 
by indirection the spécifie performance of the contract, which he could 
not ask the court to do direetly. Tlie language of the court of appeals 
of Maryland in Canton Co. v. Northern Cent. Ry Co., 21 Md. 399, is 
not inapplicable to this case : 

"As the bill stands, we are clearly of the opinion that it does not show 
sueh a contract as a court of equity can enforce by decree, and, failing in 
that, it folio ws that an injunction which was intended to aid the gênerai relief 
sought hy the bill was improperly granted." 
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fEhk bill cauMousIy refrains ivom statiûg whetîier the contract was 
verbal or written, and the parts of the sanie set forth are vague to a 
degjrô,;M The court below wasi iïaijressed with this» The uncertainty 
oftthe teïmini of the road bçtween Eidgeway, a point on the Ealeigh 
&! Gaatûn Railroad and Hermltage road, Vij-ginia, on the Une of the 
Bichmond, Eredericksburg &;Potomac Railroadi a distance of about 
103 miles; the uncertainty of the route through Kiehmond, Petersburg, 
and Manchester; the indeflnite statement as to the dépôts and station 
houses; the character of the bridges; the time within which the 
work is to be conjpletedj a total absence of any particiilare as to the 
eharacter of the, work, the inspection of its progrçss, time and mode 
of payment, — ail thèse are left in a condition of vagueness and un- 
certainty. Were the court to undertake its supervision, ail its re- 
soupces and time would be exhausted thereby. In our opinion, the bill 
on its face fails to state acase for the intervention of a court of equity. 
The conclusion reached by the court below is approved, but it should 
hâve dismissed the bill withont préjudice. The cause is remanded to 
the circuit court with instructions to modify its decree in this respect, 
and to enter a decree dismissing the bill without préjudice. 



COSMOPOLITAN MIN. CO. y. FOOTE et al. 

(Circuit Court, D. Nevada. April 23, 1900.) 

No. 684. 

MiKING Cl.ATMS— MiSTAKE IN LOCATrON— EXTRALATETiAT,. Rl&HTS. 

Where by mistake a mlriing claim Is located aeross, instead of along, 
the veln passlng through the location point, the rights of the locator are 
governed by the facts as they exist with regard to such veln. His side 
Unes, as located, beeome enfl Unes, and he is not entitled to any extralat- 
eral rights thereunder, although another' véin, extending transversely to 
the one lutended to be located, may bave its apex Inslde of such surface 
Unes. 

In Equity. Suit to détermine rights of owners of adjoining min- 
ing claims. 

W. E. F. Deal, for complainant. 

Torreyson & Summerfleld, for défendants. 

HAWLElT, District Judge. Complainant is the owner of the 
Cosmopolitan patented mining claim, 1,000 feet in length and 600 
feet in width, situate in Gold Hill mining district, Storey county, 
Nev. The patent was issued in October, 1873. Défendant Lottie 
Poote is the owner of a mining claim and location situate in the 
same mining district, immediately west of the Cosmopolitan, and 
çalled the "Badger." There is no controversy in relation to the sur- 
face Unes of the Cosmopolitan claim. The complainant claims that 
there is a Iode bearing minerai in the Cosmopolitan claim near its 
westerly side line, having a northerly and southerly course, witli 
a dip to the east, and that the apex of this Iode is within the Cos- 
mopoli (an surface location, except for a distance of a few feet, 
where a very small part of it extends over the surface Une into the 
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Badger from 5 to 15 feet, more or less. The Iode, as claimed by 
coraplainant, is in two branches at the southerly end, each branch 
being from 80 to 50 feet wide, and which, going north, unité in one 
vein, from 60 to 100, or more, feet wide. The défendants claim that 
there is a Iode near the east side line of the Badger, having its 
course north ajid south along the entire length, with a hanging and 
foot wiill, wholly within the Badger surface lines. The contest be- 
tween the parties is in relation to the apex of the respective Iodes, 
and upon that question a mass of évidence has been submitted by 
the respective parties. There is a decided conflict in the évidence 
upon this point. 

In the year 1875 some work was done by the complainant in run- 
ning an upper and lower tunnel into the Cosmopolitan ground. 
The mouth of the upper tunnel commenced near a point where a 
blacksinith shop was afterwards erected, about 100 feet southwes- 
terly from the southwest corner of the Cosmopolitan claim. This 
tunnel runs in a northeastr^rly direction a distance of about 400 
feet through the Cosmopolitan claim. At a point about 100 feet 
from its face the tunnel makes a turn, and nins more in a north- 
westerly direction. This tunnel was constructed by the complain- 
ant. Lea.ses and licenses were at différent times frojn 1894 to 1898 
given to différent parties to work therein and take ore therefrom. 
The rails in the tunnel, and cars to convey the ore, were supplied 
and paid for by the complainant. During the years 189» and 1896 
the Footes, father and sons, made several applications to Mr. Lan- 
ders, the président of the Cosmopolitan Company, for the privilège 
of taking ore out of the Cosmopolitan claim through this tnnnel. 
None was ever given them. Mr. Staricha in 189-'5, under a lease from 
complainant, extended the tunnel and took out ore from the stope 
called the "Staricha Stope," distant about 100 feet from the south- 
erly line of the Cosmopolitan mine. In 1896 an incline from this 
stope was opened out to the surface, and came out near to, but west 
of, the westerly line of the Cosmopolitan claim. Around this stope 
and incline, and the character of the earth, rock, and other mate- 
rial found therein, cluster the most important facts upon which each 
of the parties relies to prove where the apex is found. In 1898 the 
défendants entered into the tunnel, took jiossession thereof, and ex- 
cluded complainant therefrom, and at or near the face thereof stoped 
out a large quantity of ore, and were so engaged at the time of the 
commencement of this suit, and continued to work thereon for some 
time thereafter. At the trial the contention of the défendants was 
that the ore thus taken out belongs to a Iode which has its apex 
within the suiface lines of the Badger claim, and that they hâve 
the right to follow said Iode in its downward course into the Cos- 
mojiolitan ground, although there may hâve been a mistake made in 
locatmg the ledge. 

Tlie Badger is a relocation, made in 1884. The notice of relocation 

reads as foUows: 

"Location Notice. Badger Mine. 

"Notic-e is liereby given that I, the undersigned, hâve this day relocated 
1,000 feet of the south end of the Badger mine & 500 feet of the north end of the 
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Margaritft miBe, In Storey County, Nevada, for mlniûg purposes. This loca- 
tion is made siubject to the mining laws of the United States and the state of 
Nevada. My résidence is Silver City, Lyon county, Nevada, and am a citizen 
ttieïeof. Tlie sald mine is situated in Negro ravine, adjoining the Flora Temple 
Dû the north, atid west of the Cosmopolitan mines. July 14th, 1884. This 
elalm^shall be known as the 'Badger Mine.' George Foote." 

At the time this location notice was posted thére was a Iode ex- 
posed within the surface lines of the location, running in an east- 
erly and westerly direction. The rights of the défendants are based 
solély upon this relocation. If it was made npon a Iode running 
in an easterty 'and westerly direction, then the side Unes marked 
on the surface as such would become, in the eye of the law, the end 
Unes of the Ibcation, and the end linës marked on the surface would 
become the side lines of the claim. The testimony concerning the 
relocation is Very meager. Mr. Foote testified: That be made the 
relocation on à Iode running in a northerly and southerly direction. 
That he placed the location notice at or near the center of the sur- 
face claim, and at a point marked "0"' on the map. That ore was 
disclosed at that point. That there was a hole dug about 350 feet 
northerly from that point, which disclosed ore, and another one at 
a point about 750 feet southerly from the location point. At the 
Jjoint of location there is a eut 6 or 7 feet long, 2 feet wide, and 1 
foot deep in vein matter. The hole towards the north line of the 
Badger is an opening 5 feet wide and 15 feet in length, in which 
ore is exposed. The hole towards the southern line of the Badger 
is 2 feet square and 1 foot deep, and is in solid country rock. The 
testimony in rebuttal was to the effect that the character of the 
ground between the hole at the north and the location point was 
in solid country rock. The witness Wrinkle said: Part of the coun- 
try "is covered by surface dirt, but quite a large stretch is exposed, 
aiid it is solid country rock." The same is true of the ground be- 
tween the location point and the hole at the southerly end of the 
claim. The witness said, 'Wherever the ground is laid bare, — no 
surface dirt covering it, — it is nothing but country rock." The same 
Witness, speaking witli référence to the explorations in the Badger 
tunnel, testifled as f oUows : 

"Q. State whether or not any other rein appears in that tunnel, except the 
one that you hâve shown on the map, — any vein running northerly and south- 
fvly. A. No; there is not. * * * Q. State whether or not any vein run- 
ning northerly pr southerly is shovs'n in that tunnel. A. No. Q. What Indi- 
cations are thére,' If any, on the surface between the opening shown to you near 
the north Une, 200 feet from It, and the location point, or the location point 
and the opening 150 feet or so frotn the south line of thé Badger,— what Indi- 
eatlou between those points of any vein whatever? A. There are none." 

There are surrounding circumstances in connection with the testi- 
mony upon this point as to the course of the Iode that ought not to 
be overlooked. îvo attempt was made upon the part of the défend- 
ants, except by the testimony of Mr. Foote, to establish the fact 
ofi tlie existence of any Iode running northerly and southerly from 
the location point, which was and is of as much importance as the 
establishment of the existence of a Iode running in that direction 
near the easterly line of the Badger claim. There is no prêteuse 
that the relocation was made upon the Iode in dispute at the easterly 
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liûe of the Badger location, or that there is any possible connection 
between that Iode and the one located by Mr. Foote. The défend- 
ants' conteiition seems to be that because, as they claim, they hâve 
sub.sequently discovered the apex of a Iode running northerly and 
southerly at the easterly line of their surface location, they hâve 
a right to follow that Iode in its dip nnderneath the Cosmopolitan 
claim, without any regard to the direction or course of the Iode lo- 
cated by Foote. But that right, in law, dépends upon the façt 
wîiether what are marked on tlie grouud as the side lines of the loca- 
tion are in fact the side lines; and to détermine that question we 
niust look exchislvely to the location, and find ont what the defend- 
iiut Foote located, because, if lie located upon a Iode that he thought 
bad a northerly and southerly course, and made his relocation ac- 
(•cu'dingly, and the subséquent developments proved that the locator 
was niistaken in the course of the Iode, he would be bound by his 
own mistake, and governed and controlled in his rights by the facts 
as they are shown to exist, instead of what he thought existed at 
the time the location was made. The testimony given by the loca- 
tor is wholly insuffîcient to show that any Iode, ledge, or vein had 
been discovered by him, or the prior locators of the ground, having 
a northerly or southerly course at the point of location. When the 
entire testimony is taken into considération, it is made manifest 
that no such ledge exists. or at least that none lias ever been dis- 
covered. The point of the relocation where the notice was posted 
was near to a well-deflned Iode, called by some of the witnesses 
the 'Badger,' and by otliers the- 'Margarita,' which has a course 
clearly defined in an easterly and westerly direction, and upon which 
the Footes bave been at work for years. No claim that his loca- 
tion was made upon a Iode rnnning north and south seems ever 
to hâve been made by the locator prior to the time of the trial, nor 
until after complainants' counsel had publicly stated that the relo- 
cation of the Badger was made upon a Iode running east and west, 
and that the locator's side lines would be his end lines, and eut otï 
his extralateral rights in that direction. Foote testified that he haU 
never informed his counsel to that effect, nor had he given any such 
information to the surveyor employed by the défendants. But, what- 
ever hig claim niay hâve been, — whatever his intentions were,— 
the fact remains that the relocation was absolutely made upon a 
Iode which runs more east and west than north and south; and 
the law steps in and déclares that his légal rights under this loca- 
tion must be determined by calling what he marked as the side 
Unes the end lines of his location. This being true, it follows that 
he is not entitled to any extralateral rights beyond his end line along 
the western side line of the Cosmopolitan. The law upon this point 
is well settled. The principles which govern and control this ques- 
tion were flrst announced by the suprême court in Mining Co. v. 
Tarbet, 98 U. S. 463, 25 L. Éd. 253, afflrmed in Argentine Min. Co. 
V. Terrible Min. Co., 122 U. S. 478, 485, 7 Sup. Gt. 1356, 30 L. Ed. 
1140, and followed in Del Monte Co. v. Last Chance Co., 171 U. S. 
55, 86, 89, 18 Sup. Ct. 895, 43 L. Ed. 72, and Walrath v. Mining Co., 
171 U. S. 293, 307, 18 Sup. Ct. 909, 43 L. Ed. 170. See, also, Iron 
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Sîlvei* Min. €o. t: Elgin Mining &: Smelting Co., 118 U. S. 196, 
208, 6 Sup. et; llt7, 30 L. Ed. 98; King v. Mining Co., 152 U. S. 
222, 228, 14 Sut). Gt. 510, 38 L. Ed. 4lÔ; Wyoming Min. Co. v. Cham- 
pion Min. Cb. (G. G.) 63 Fed. 540, 548; Walrath v. Mining Co. (C. 
C.) 63 Fed. 553, 557; 2 Lindl. Mines, § 586 et seq. Numerous other 
authorities wiU be found cited in tlie cases liere referred to. 

In Argentine Min. Co. v. Terrible Min. Co., supra, tlie court, in dis- 
cussing tliis question, said: 

"Wlien, therefor^, a mining claim crosses the course o£ the Iode or vein, 
instead of beitig 'along the vein or Iode,' the end Unes are those which measure 
the width of the felaim as It crosses the Iode. Such is evidently the meaning 
of the statute. The side Unes are those whlch measure the estent of the 
claim on each slde of the middle of the vein at the surface. Such is the pur- 
port of the décision in Mining Oo. v. Tarbet, 98 TJ. S. 463, 25 L. Ed. 253. The 
court there sald, referring to the statute of 1866 (14 Stat. 251) and that of 
t87è (17 Stat. 91): 'We think that the Intent of both statutes is that mining 
locations on Iodes or veins shall be made thereon lengthwise, in the gênerai di- 
rection of such yeins or Iodes on the surface of tlie earth where they are dis- 
coverable, and that the end Unes are to cross the Iode and extend perpendicu- 
larly downward, and to be continued in their own direction either way hori- 
zontally, and that the rlght to follow the dip outside of the side Unes is based 
on the hypothesls that the direction of thèse Unes corresponds substantially 
wlth the course oi; the Iode or vein at its apex on or near the surface. It was 
not the intent of the law to allow a person to make hls location crosswise of 
the vein, so thât the side Unes shall cross It, and thereby give him the rlght 
jx> follow the àtrilse of tlie vein outside of hls side Unes. That would subvert 
the whole system soUght to be established by the law. If he does locate his 
claim In that *ay, his righta must be subordlnated to the rights of those who 
hâve properly located on the Iode.' And agaln that the end Unes of the claim, 
properly so cailed, are 'those whlch are crosswise of the gênerai course of the 
vein on the surface.' Such being the law, the Unes which separate the location 
of the plaintifÉ 'belbw from the locations of the défendant are end Unes, across 
whlch, as they are extended downward vertically, the défendant cannot foUow 
a vein, even if l<ji?,apex or outcropping is wlthin its surface boundaries, and, as 
a eonsequencei could not touch the premises in dispute, whlch are conceded 
to bë outsidç ôt tbose Unes, aûd outside of vertical planés drawn downward 
through theiti,'' ' i 

In Wyoming Miin. Co. v. Champion Min. Co.'(O.C.) 63 Fed. 540, 
548, I saidj:. ■■■:.',::•.., " ■ ^ . : ■ ■ ' 

"The staltute: BlioWd be so constnied aS|to glve to thelocator what he ac- 
tually loeate%— -no! more and, no, less. * * * He is adn^bnished by the law 
thàt he wUl be Urnlted in the length of hls }ôde upon its Sttrlké to such portion 
as is wlthin thé siitfàce Unes 6f hls location, but he Is at thè saine tlmè assuied 
thftt he wlll' ndt>!l>eiUmlted 'or deprived of ihls extralateral rights fts to the 
depth of suehllDiie,r upon Its dip; the apex of which is wlthlH the surface Unes 
(tf his locatlpnj.vyiie statuts, pi; 1872: giyes to locators of mining clalms 'the 
exclusive, rigbt oi possession and erijoyment of -aU the surface Ineluded wlthin 
th'e Unes of jthéit loéî^tionsi ' aUd i>f ail veiûs, Iodes and ledges, throughout ïhéir 
*iitlre dépth,'Hiteiidp br'apex' of' Which Ues'liisîde of sueh mirtabè Unes extended 
downward veFliBaUy.althëuglijguèh veiœKolodes or ledg^p ia|i4y so far depftrt 
ÊroDa. a perpesn4iÇ»IfniJn tl^w;/?9iurse idowijiRrard as,to ^ftendtowtslde th,e, ver- 
tical side Jin^f.of §uçh surface iScàtions.', IT^ese are thèlr extrailàteral rights, 
vt^hlch^hoùiff lïelth'er' be extéilëèaitior rësij-fçted; by tiië 'cc(tirt&.j ■ '• * '* ' TWe 
gênerai pri'MjJfè'filibuld'i^lMaëUnd'centi'cIl the varibuè ciSndltiotis fonba'io 
exist- in liifflè»elHt Wcàtions,' and'ïtfc holding; sMr should bestô; préserve ïn ail 
eases tlifeiessigàtisli rlght glvjeu by the. statHtÇ. toloUow :the, j^ijdeiuppuj. it^icjlp, 
as well as, (VPon jtp,.^trlke, t(?,^o jnuch theireof as its aï«,ex is found witljin' the 
surface iines of, ffiëlobàtioji. ',IÇ,!the IMè Aiis" tpore ' nefirtjf parallèl \v|th the 
éhd linés'thaîa' -«FltK'tlle-àlde Mhes' as' marked ôif'the'ferouàa as' 'sueh, theri the 
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ena Unes of the location must be consldered by the courts as the slde Unes 
meant by the statute. If the Iode runs more néarly parallel with the side 
Unes than the end Unes, then the end Unes, as marked on the ground, are eon- 
sidered by the com-t as the end Unes of the location. In hoth cases the extra- 
lateral rights are preserved and maintained as deflned In the statute." 

Still more diréctlv in point are the views expressed by myself in 
Walrath v. Mining Co. (C. C.) 63 Fed. 552, 557: 

"The act of 1872, in granting ail other veins that were withln the surface 
Unes of previous locations, did not create any new Unes for such other velns, 
nor invest the court with any authorlty to make new end Unes for snch other 
veins. And It Is apparent from an examlnation of the statute that the court 
has no power to make a new location for every vein that may be found withln 
the surface Unes of the location, and thereby enlarge the rights of the original 
loeators. When the end Unes of a mining location are once fixed, they bound 
the extralateral rights to ail the Iodes that are thereafter found withln the 
surface Unes of the location. It necessarily foUows that the end Unes of the 
Providence [Badger] survey must be considered by the court as the end Unes 
of any and ail other Iodes or veins which lie 'inside of such surface Unes'; 
otherwise, endless confusion would arise in the construction of the statute. 
End Unes would hâve to be construoted in différent directions if the separate 
Iodes or veins f oimd within the surface Unes did not run paraUel with each. 
other, and the resuit would be that thèse Unes, extended, might give to the 
owner of the clainis a greater length along the Iode as it extended dowuward 
than they had upon the surface." 

Thèse views are conclusive as to the présent controversy between 
the parties. They apply as'well to the "dumping ground" claimed 
by the complainant as to the Iode within the surface boundaries of 
the Cosraopolitan claim. The owner or owners of tlie Badger claim, 
under the location made by Mr. Foote, can only claim 300 feet on 
each side of the middle of the Iode located by him; and, as thus lim- 
ited, it does not reach any part or portion of the dumping ground 
of the Cosmopolitan Company. They are, of course, entitled to ail 
Iodes, ledges, veins, and deposits of mineral-bearing rock, earth, or 
ore, the apex of which is found within the limits of the Badger 
location as herein deflned, but they are confined in such rights to 
the end Une drawn downward vertically along the westerly side Une 
of the Cosmopolitan claim. Beyond that they hâve no right tô go. 

In the light of thèse conclusions, it is unnecessary for the court 
to travel over the surface ground, pass through the tunnels, go up 
the stopes or down into the winzes, through the drifts and into the 
cuts and holes, visit the dump, or inspect the croppings, and then 
test and weigh the credibility, strength, and reasonableness of the 
testimony of the varions witnesses by légal scales, for the purpose 
of determinihg the mooted question as to the existence or non- 
existence bf a Iode having its apex within the surface Unes of the 
Badger claim west of and neàr to the Cosmopolitan westerly side 
Une. Let a decree be entered in favor of complainant. 
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: TESLA BLBOTEIo'flO. V. SCOTT et al. 

(pirçoit Court, H. D. Pennsylyania. May 10, 1900.) 

1. CosTs— Power TO Impose. 

The ultlinftte Power to Impose costsmust be found In a statute. 

3. Samb— RcLB oF Court.' , 

Under the gênerai power granted by congress to the fédéral courts in 
respect of'blàSts,thosé' courts may provide by rule for the taxation as 
costs of thé expense o£ prlnting the évidence In equity cases. 
8. CoMMiSstQNËRs'" Taxable F^ES. 

ComùilSSlbilèrs are ëntitled to 20 cents a folio, and no other compensa- 
, tiôn, for tà'king anà certifylpg dépositions to iîle, aad that expense is tax- 
able as pHi;t of the costs. ' 

4. COMMISSIONBBS' NONTAXABIiï! FEfJB. 

CommissiÇyiaers are entitled to 10 cents a folio for each copy of a dépo- 
sition furnlslied to a party',ou request, but that expense is not taxable as 
part of the posté. 

5. Divisios" ofCjosts. 

Where thé bill was dismissed^s to one of the three patents in suit, 
and was sustalned as to the other t^o patents, the complainant recovered 
two-thirds ot ïts costs from the défendants, whlle the défendants recov- 
ered one-tiilra of their costs from the complainant 

See 97 Fed. 588. 

,' Kerr, Page & Cooper, foi* complamant. 
.Albert H. Walkér, for défendants. 

^ iJ^cÎPHERSOJSr, iDistrict Judge. Tbe first question raised hj this ap- 
peal Qoncerns thevalidity of rnles 6 and 16 of this court, so far as they 
Dftalie the expense of printing the évidence in equity cases a part of the 
qt^sts. The power of the coiirt so to provide was challenged on the 
gjçound that section 823 et SÇI- of the Revised Statutes contain no 
item concerning the printing, M évidence; the ai'gument being that 
Qosts are a créature of statute, and cannot be charged in the fédéral 
coj^rts, uniess by express warrant of an act of congress. Ultimately, 
no doubt, the power to impose costs must be found in a statute; but 
the législature may grant the power in gênerai tenus to the courts, and 
tjiese tribunals may then establish a fee bill by a rule or order that will 
hâve the binding force of a l^islative act. This grant has already been 
made by congress, as was decided by Mr. Justice Olifford (Lowell, J., 
concurring) in Jordan v. Woolen Co., 3 Cliff. 239, Fed. Cas. No. 7,516, 
in which the validity of a similar rule in the First circuit was upheld. 
The décision was rendered in 1869, before the Eevised Statutes were 
enacted; but the fee bill of 1853 (16 Stat. 161), which was then under 
considération by the court, does not differ in any important respect 
from the sections of the.Bevised Statutes that are now urged upon my 
attention. I follow Jordan v. Agawam Co. as an authority, and need 
not, therefore, discuss the cases that hâve been cited by counsel. 
They are collected in Kelly v. Eailroad Co. (C. C.) 83 Fed. 183; and, 
if any one desires to examine the course of législation on the subject 
of costs, he will flnd the varions statutes cited in Hathawav v. Roach, 
2 Woodb. & M. 63, Fed. Cas. No. 6,213; In re Costs, 1 BÎatchf. 652, 
Fed. Cas. No. 18,284; and The Baltimore, 8 Wall. 388, 19 L. Ed. 468. 
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The second objection must be sustained. The testimony was taken 
before a United States commissioner, who has been allowed by the 
clerk |3 a day for attendance, and 30 cents a folio, including in the 
latter sum the expense of a stenographer. This appears to be the 
practice in the 'Second circuit (Edison Electric Light Co. v. Mather 
Electric Co. [D. C] 63 Fed. 559), and I am told has been the practice 
in this district also. Its correctness is now attacked, however, and 
the rightfulness of the charge must be decided according to the law, 
and not according to the practice. In my opinion, the law is clear. 
Section 847 allows a United States commissioner 20 cents a folio for 
taking and certifying dépositions to ûle, and section 823 déclares "that 
no other compensation shall be taxed and allowed." The charge of 
$3 a day for attendance, under section 847, is also erroneous. Taking 
testimony is not "attending to a référence in a litigated matter 
* * * in pursuance of an order of the court." The function of an 
examiner in equity is to take and certify the dépositions. Xo other 
duty is required of him, and for this service he is to be paid 20 cents a 
folio and no more. The commissioner may also charge 10 cents a 
folio for each copy of the dépositions furnished to a party on request, 
but this sum has not been made part of the costs by the rules in ques- 
tion, and, in my opinion, the statute requires it to be paid by the 
party whose convenience is thus served. Section 847 fixes no limit 
to the number of copies that may be obtained, and, if the expense of 
one copy may be charged as costs, so may the expense of every other. 
Where there are numerous parties, this item might easily become op- 
pressive; and this may be the reason why the expense of such a copy 
is not made part of the costs, either by statute or by the rules now un- 
der considération. The charges of the stenographer are provided for 
by rule 16. The number of folios is, I think, not more than 1,000. If 
either party is unwilling to aceept this estimate, the words must be 
counted. 

The third objection is also sound. When this canse came on to be 
argued, the plaintiff asked leave to discontinue as to one of the 
three patents in suit. Leave was granted, the order directing "the 
costs of the défendant to be taxed pro rata with respect to said pat- 
ent." Nothing was expressed concerning the costs of the plaintiff, 
for the obvious reason that the cause had not yet been decided, and it 
was not known which party would be successful; but the clear impli- 
cation of the order is that the plaintiff's costs, also, should be taxed by 
the same rule in the event of success, and should be diminished pro 
rata. The order was intended to give the défendants the same ad- 
vantage as if they had been successful in a separate suit over this 
one patent. The testimony had already been taken, and practically 
ail the costs had been incurred, when the order was made. As already 
said, its meaning was — implied, if not expressed — that the plaintiff, 
if successful in the controversy still remaining, should tax against 
the défendants no more than two-thirds of its costs, and should also 
pay to défendants one-third of their costs; both bills to be taxed at 
the end of the litigation. The taxation appealed from must therefore 
be corrected in this respect also. 
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In Tiew of tjiçiipportancer.ofi^settlingîliljese mattersMOjE practice, I 
think it prop^ÇjtOjiadd that Ihave nqtreaclied thç concluions above 
stated without conjÇepence with Ju^gÇ: PAliLAS. 

The clerk is difected to retax the costs in aqcordance witli this opin- 
ion. I 



SINGLBTON v. FELTON. 
(Circulé Court of ApJj^Is, Slxth Circuit. May 8, 1900.) 

.''';■;,,,,' ';;■ No., 714.'' 

1. Appeal— Rbview— FiNDiNGS î®f Mastbr. , 

Where a ease,is rçferred to a mastfir to bear the évidence, and to report 
his flndings and conclusions both of lawiand fact, so fàr as the master bas 
to deal with cbnflicting tëstlmohy, or i^ass upon questions of credlbllity, 
his findings are to be treàted as so far presumptively correct as not to lue 
subject to review on appeal, oniess manlfest error I9 shown In his conclu- 
sions of fact or ii^ , the application of the law. 

2. Raii-roads— KiLi^iNo OF Trepfasskr in Cow<ision— Actionable 'Nkgligence. 

A railroad cdnipiihy oweM'no lîtity ol.'caré to a trespasser who, eontrary 
to its tules, -Whiéh are knWn to him, Is riding on a construction train 
without the Uùowiedge of the company'é employés; and the gross négli- 
gence of such employés, whlch . results in a collision in which the tres- 
passer is kiUed, «îoes not ;Constirute actionable négligence as to him which 
gives a right, cîf rècovery f or His death. 

3. WrONQPUL DEAtH— CONSTITtJi'rbli'Al, and StATÙTOUT PnOViSIONS— COHSTRUC- 
• ■ TION;,- '-'■ ''"■'■' ''■' ''J ■■.■■'■'.■•■■■:,:.■''• 

■ In seetionj 241 of the ;Eentuclîy constitution, proylding that, "whenever 

the djeath of, a pei'son sl19.ll. resuit frpm, ap inijury inflleted by négligence 

, or wrongfui açt, then in every such case damages rnay be recovered for 

such death," ahd in tlie statute enaeted' to cârry out such provisîcin, the 

Word "nègllfeeècë" is used iU its well-kn6Wn légal signlflcanee, as nieaning 

^ actionable négligence which iwould, autbôRlze a rècovery for the injury if 

: death had not enaued. ■ , ; ; , , 

4. Negmgeiîcb— Statotory Liability — Kbntuckt Statdte. 

Since the enaçtment of Ky. St. §,6, which repealed Gen. St. c; ^7, § 3, 
there is ho degr?e of "willful" heglîgéliÈle in that state, and the rule that 
■ ' contributory négligence is' not àvailable as a défense to any degree of negli- 
;, gence is, np'longôr in fprc^. , ^ ^ : 

^j^pèal froip the Circuit fco'urt'ofthëtJnîtëd States for the Western 
n^vjsiftn ofth^ Southern Ws^rîçto^^^^ 

Thjs is an actjop tQ reeover d^ni^ges for tï^e, négligent kllllng of one Charles 
Singletôn, the ihtesl^ïe and son "of the plaintlfe ■ in erirbr. The defénËâttt is 
a récëiver appoîntéd by the côîfrt'iii iiVhfch the suit- was''1)rotight'by an inter- 
veninj^ pëtiMOn. ' The death of itlii9;dece*ênt w»s pfoximately due to a rear^end 
collision; betwëëntwo tra:inB ftEfeIrated-lWi the (servants lOf the ^ recelvéi* sued. 
Botla. trains left. SoBierset, iCy,.;, tooun«|;noi'tliTi^hei.;argt, a;fiîei^ht,,atiout one hpur 
befbre the last, à eoristruçtion train,' conèistirig pf an «hgipe and cabpçfsë, the 
cîibtfb'së bèlHg'M'frbnt. ''Ttiè';ïreieht'ttMii''faT'oè6!'abwn'à few miles' but of 
Sbifierset *he. cbnStruétibiï«^ln,'!t611bWifig'6ftèr, râri into' thé reaf of* the 
st'*Ued"fi:e|ght'jocoupyJn^ theitSfKîk. hJChêidéeéEisea, wha/w^S'esitherinsidë or 
"fiWiitbe r^p^r platfppjn o^ff)i(^,'.ÇjOpstrcotion..cab9ose, .^asjiqrushed and killed. 
Thà failure 9,f those pperatji\g the,stâ|iëdtl^ibto place torpedôes àt a prbper 
diitSftidë'îii'l-ëfi' of t;he:tr!iiâ'i<va's tfië' piàlilÉ4d'(fbhcededA.U'sëbfthie collision, 
tHé*u|W thérë > Wàs sA^ ëVidëiïce' fiiiit the tt^in diBitâtohèr ' àff SbmëïSët • iPailéd io '> 
notifjfithdicôastructioBitiKlin thqt tije; freight train .hadprëceded; Itjibbnnd Iri 
the same direction. The décèdent was a yoi^^.}^etsjrï|e|n)13.and 14 j^ftrp,o^,^ge^r 
residing at Somerset. He was frequently a'bbût the yard of the raiiroàd com- 
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pany, and often made hlmaelf usefnl by voluntary assistance to trainmen. The 
company's rule prohlblted ail persons from rldlng on the construction train, 
and this was well known to the deceased, who had been warned againat trylng 
to ride on sald train by its conductor as well as by members of hls own famlly. 
Upon the morning »f bifi death he was seen about the rallroad yard, and ren- 
dered some assistance In swltchlng, and when the collision occurred his dead 
body was found badly crushed between the end o( the tender and caboose. 
There was some conflict in the évidence as to whether his présence on the train 
when it left Somerset was known to any of the receiver's employés. The In- 
tervening pétition, on motion of the intervener, was referred to a spécial master 
"to hear the évidence • * • and report his flndings and conclusions of 
both law and fact to the court." ïhe master reported that the collision was 
the resuit of the gross négligence of the rallroad, but that the décèdent was 
wrongfuUy concealed on or about said construction train, and his présence 
thereon unknown to the servants operatlng same, and that the recelver was 
therefore not liable to the plalntifC in errer for damages. Exceptions by the 
plalntiff in error were overruled, and the pétition dismlssed- 

David S. Hounshell, for appellant. 
George Hoadly, for appellee. 

Before LURTON and DAY, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

LURTON, Circuit eludge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

That the décèdent was an intruder upon the construction train, 
and that his présence thereon was unknown to those engaged in its 
opération, was the conclusion of the spécial master. On the motion 
of the plaintiff the pétition was referred to a spécial master, not 
to take and report the évidence, but "to hear the évidence offered 
by the parties, respectively, with direction to report his flndings and 
conclusions, both of law and facts, to the court." The order was in 
the nature of a submission to a tribunal selected by the parties them- 
selves. So far as the master had to deal with conflicting facts or 
pass upon questions of credibility, his flndings are to be treated as 
so far presumptively correct as not to be subject to review, unless 
there is shown manifest error in his conclusions of fact or in the 
application of the law. Kimberly v. Arms, 129 TJ. S. 512, 9 Sup. Ct. 
355, 32 L. Ed. 764; Davis v. Schwartz, 155 U. S. 631, 636, 15 Sup. 
Ct. 239, 39 L. Ed. 293. 

In Davis V. Schwartz the court said: 

"As the case was referred by the court to a master to report, not the évi- 
dence merely, but the facts of the case, and his conclusions of the law thereon, 
we tbink that his flnding, so far as it involves questions of fact Is attended by 
a presumption of correctness slmilar to that in the case of a flnding by a réf- 
érée, the spécial verdict of a jury, the flndings of a circuit court in a case trled 
by the court tinder Rev. St. | 649, or in an admiralty cause appealed to this 
court. In neither of thèse cases is the flnding absolutely conclusive, as If there 
be no testimony tending to support it; but so far as it dépends upon conflict- 
ing testimpny, or upon the credibility of witnesses, or so far as there Is any 
testiinoiiy consistent with the flnding, it mûst be treated as unassailable." 

The master reports that undér the rules of the company no one 
was permitted to ride on the constractioB train except employés of 
theiconipaïiy;t aad that the décèdent kaew this, and had been wamed 
againstat by the conductor aad by members df Ms own family. He 



528 101 FEDERAL ,B,^P.0I1T)EIIÎ. 

also leppftfiiijjat; ob thfi oeçasioiîr'Qf ittis collision said décèdent 
%oaTd®it!sa4dHGonsti?uct|on train, and «oi concealed Mînself in or 
àbtitit tSfë'ëîtt)0t>se that his présence thereonor therein -was not known 
tia:àHi^ 'ùQ^ cif ,ifiose in cfâjjge ôf 6r Ofi^i'atipg said train." The mas- 
ter also reporlg tliat the/,coliipion,:iby which décèdent met his deatli 
was due to thé igross carelessness of the: eniployés o£ the freight train 
in not'takingthê proper and usual ïJrecantions préseribed by the rule 
of the CGmpah'j''ïor the purpbse of -çrarning trains a]ppr,oaching from 
the rear, Thepe was abundant eAàdçnce in support of both thèse 
flndings, and tinder the rule. stated there is no authority for review- 
ing the conclusiohs of the' master upbn the facts. 

That the collision was flue to the négligence of the ieceiver's serv- 
ants, and that tlie intestaste, came to his death as a resuit of the colli- 
sion, are conceded facts. ' But has 'the appellant by this évidence 
made out a case of actionable négligence? Actionable négligence 
présupposes some duty owed to the person asserting a right of action 
by the défendant, and a breach of that duty. What was the relation 
betî\'een the deceased and' the receiver? . What duty was due by 
the receiver to him? He was not a passenger. The train was a 
construction train, and per sons other than employés were rigidly ex- 
cludedtberefrom. He knew the rule of the railroad in this particu- 
lar. He did not hâve the permission of the conductor or other em- 
ployé on the train as an excuse for his présence, and thus we are not 
called nppn to deal with the question as to whether the consent of 
an employé, who had no ,power tOr consent, would croate a relation 
and impose a duty towards him. His présence on the train was 
unknown to those operating it. He was therefore unla^vf ully . upon 
a trainmot inténded for passengers, and, but for his own wrongful 
conduct in iûtruding himself there, would not hâve lost his life. He 
was not willfully injured. There was no intent to bring about the 
collision which cost him his life. His présence on the train being 
unknown^ the rule which requires the exercise of ordinary care to 
avoid unnécessary injupy to a trespasser after his présence and dan- 
ger ape obseuyjed has no application. , 

The défendant, upon the facts, owed no duty to the deceased, and 
no actiop wilMie for, the négligence of the servants of the plaintilî 
by which the collision occurred. Actionable négligence consists in 
the failure to exercise that degree of oare towards the plaintif? which 
was due to the plaintifiE by the . défendant under the circumstances 
of the case. That the servants of the défendant were imder an obli- 
gation tô exercise care in the movement of trains in order to pre- 
vent collisions 'nïay be coùceded; Thig duty they neglected. But that 
was not a duty owed to the deceased under the facts of this case, 
and the breach; of duty by which the collision occurred was not of 
a dutv due to deceased. Eaton v. Eailroad Co., 57 N. Y. 382; Planz 
v; Railroad Co., 157 Mass. $77, 32 N. É. 356, 17 L. E.' A. 835; Files 
V. Same, 149 liïass. 204, 21 N. E. 311; ÎJailroad C!o. t. Bingham, 29 
Ohio St. 369; Heaven V. Pender, 11 Q. B. Div. 503, 506; Lygo v. 
Newbold, 9 Èxch. 302; Winterbottom v. Wright, 10 Mees; & W. 
109; Sawyer v. Eailway Co., 38 Minn. 103, 35 N. W. 671; Bank v. 
Wàrd, lOÔ tr. S. 195, 25 L. Ed. 621; ^ackleford's Adni'r t. Eailroad 
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Co., 84 Kv. 43; Kailroad v. Meachara, 91 Tenn. 428, 19 S. W. 232; 
Shear. & È. :Neg. (otli Ed.) § S. 

Counsel for appellant has insisted with much force that the ques- 
tion as to tlie liability of the défendant must turn upon the provi- 
sions of the constitution of Kentuclvj and the statute law of that 
state, which, it is contended, give a right of action whenever the 
death is the resuit of négligence, without regard to other considéra- 
tions. 

Section 241 of the Keiitucky constitution is as foUows: 

"Whenever the deatli of a person shall resiilt from an injury inflieted by 
négligence or wrongful act, tlien, in every siich case, damages may be recov- 
ered for sucti death, from tlie corporation and person causing the same." 

Section G of the Kentucky statute, enacted since the adoption of 
the new constitution, is as follows: 

"Whenever the death of a person shall resuit from an injury inflieted by 
négligence or wrongful act, then, in every such case, damages may be recov- 
eretl for such death, from the person or persons, company or companies, cor- 
poration or corporations, their agents or servants causing the same, and when 
the act is willful, or the négligence is gross, punitive damages may be recov- 
ered." 

We know of no authority which would require or justify us in 
attaching to the word "négligence," as used in the constitution and 
statute of Kentucky, any other than its well-known légal significance. 
The "négligence" which will authorize a recovery when death results 
is the actionahie négligence which would authorize a recovery if 
death had not ensued. There is no actionahie négligence unless 
there was a breach of some duty owed to the person injured. But 
it is said that the gross character of the négligence which brought 
about the collision constitutes "willful" négligence, under section 3, 
c. 57, Gen. Ht. Ky., and that that statute has been construed by the 
suprême court of Kentucky as imposing absolute liability, without 
regard to the contributory négligence of the plaintiff. Jones' Adm'r 
V. Eailroad Go., 82 Kv. 611; Kailroad Co. v. Privitt's Adm'r, 92 Ky. 
323, 17 S. W. 484; Kailroad Go. v. Survant, 96 Ky. 201, 27 8. W. 
999. But section 3, c. 57, being the act of 1854 above referred to, and 
upon which the cases cited above were based, was repealed by sec- 
tion 6 of the Kentucky statute, and the word "willful," as descriptive 
of a degree of négligence, is now eliminated. With this change in 
the statute, the rule that contributory négligence was not available 
as a défense to any degree of négligence is no longer in force. Glark's 
Adm'x y. Kailroad Co. (Ky.) 39 S. W. 840. Nor is a défendant pre- 
vented from relying upon contributory négligence by the terms of 
section 241 of the constitution. Passamaneck v. Railway Co. (Ky.) 
32 S. W. 620. There is no error, and the judgment must be aifirmed. 
101 F.— 34 
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TOI-EDO BRBWING & MALTING 00., Limited, t. BOSOH. 
(Circuit Court of Appeals, Slxtli Circuit. May 8, 190Ù.> 

. No. 778. 

1. Mastbr and Seryant— Action for Injury of Servant. 

In an action by a servant agâlnst the master to recover for personal 
Injuries, on the ground of the fallure of défendant to furnlsh reasonably 
safe appllandéa, where the façts are substantially undisputed, and the 
conclusion tbat there was a négligent omission of duty by défendant Is 
one àt Which ail reasonable tnen muSt ha,ve arrived therefrom, the question 
of . liability beepmes one of law, and It is not error for the court to instruct 
the jury that the rlght to recover Is establlshéd, and submit to them only 
the question of damages. 

3. Same— Unsafb Appliances — Négligence of Indépendant Contractor. 

A master is not relieved from the positive Personal duty which he Is 
urider tb the servant by letting work to a contractor, and he cannot avold 
liability for an injury to the servant due to the dangerous condition of 
appliances which he is required to use, on the ground that such dangerous 
condition was caused by the négligent acts of an independent contractor, 
whom the master had employed to make certain repairs about the premises. 

In Error to the Circuit Court of tlie United States for the Western 
Division pf the Northern District of Ohio. 

Thls action was brought in the state court of common pleas of Lucas county, 
Ohlo, and removed, on application of piaintlff in error, Into the circuit court 
of the United States for the Western division of the Northern district of 
Ohio. The object of the suit was to recover damages for a personal injury 
sustained by défendant In error while in the service of plaintiff In error; his 
régulât yrork being that of engineer of an Ice machine operated by plaiutiffi 
in error at its brewery house, lii the city pf Toledo, Ohio. It was part of his 
duty to aid occasionàïly in holstlng baiTels ôf isalt from the ground to the sec- 
ond floor of the brewery building, and he was engaged In the discharge of thia 
dHty at the tlme the Injury was recelved. The apparatus or machine used In 
hpistlng the barrels of sait conslsted of a large beam projecting over and from 
the wall of the building at the top about tw6 feet. The wall extended about 
two feet above the roof of the building, which was flat. Oile end of the 
beam restèd bn the wall, and the other' oa the roof, so that there was an in- 
cline froïn the; outej ; end towards the roof, The end of the beam upon the 
roof wasiheld in place by weights placed jttiereon, one of whlcli was a large 
door nailed té the beam, on which was placed other articles of weight. An Iron 
hook was attkched, to the out'er ênd of thébéàm and on thls was hung a pulley. 
Thls ho6K'~WàB aboût 45'féeît iabbve the groundj The rope extendlng over thls 
pulley waS seèiiredf to a stfJkefdrJvenlutpïtbe ground,, and was adjnsted to two 
other pulleyç,i:,a^(^ to the ather end pf , ihp, rop^ at the ground was hltched a 
borse, so asfopperate th'è' holstlng appkràttrs by horSe power. The barrel 
Of sait, cau^iiiÉ àtia'heldijya-iialr 6î toofcs'àttached to one of thé 'pùlleys, was 
caniied br' êMVàtett tb a' windriw on 'thé ^cond door/ àt whléh défendant In 
èrror wad statloued, to taitè! ia lor recelai tl^, barrel of sait,, and plftce: It on the 
second aopr,r,\v^pB;«,the,ioe,i)ip^,hipe,w4S op^çated. Thls wJRdow was directly 
mider, the bôâm, and the 'tçp of it about ëlgîit feet below thé beam. VÀ'few 
days t»ri6r M ihi tlay idf ttè â^didienr H;ie ti'tefeîdèiit and 'superlntenQent of the 
Company employed Schillinger Bros., who were engaged In the".geneiial rooflng 
business, to make such repairs to the roof of the brewery building as would 
put it in good condition. One of the SchilUngers flrst examined the roof, and 
reported to the président that the roof needed "recoating ail over." Schillinger 
Bros, were thereupon directed to do whatever work was necessary on the roof. 
The contract was verbal, and consisted of nothlng beyond the gênerai direction 
to make such repairs as were found necessary. There was no suggestion or 
provision in respect to any précaution to be taken by Schillinger Bros. In the 
prosecution oï the work, and no notice or direction was given to the servants 
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of plalnllff in érror engagea at work about the building In relation to the In- 
tended repairs on the roof. It became necessary for Schilllnger Bros, to liave 
tlie roof swept and examined, and for that purpose the rooflng gang, at work 
under them, removed the weights from the beam, so that the beam coiijd be 
shifted from one Slde to the other, as might be necessary. The weights were 
removed, and the beam carried to one side, and left in that condition wlthout 
replaclng the weights. In this situation défendant in error, under order of the 
foreman of plaintiff in error, took his position with another man at the window 
for the purpose of receiving barrels of sait abont to be hoisted. The foreman 
of the brewery had no knowledge of the removal of the weights, or the condi- 
tion in which the beam had been left, and there was no Indication of that 
condition, looking at the beam from the ground. The rope was stretched as 
usual, the hooks attached to a barrel of sait, and the horse started, when the 
beam upset and fell, the end to which the pulley was attached coming down 
Into the window where défendant in error was stationed, striking him on the 
head, shoulders, and ankle, breaking his ankle, and cauaing serions Injury. 

The right to reeover in the court below was grounded on the alleged omission 
of duty by the master to take reasonable précautions for the safety of the 
servant, and this right was denied upon the ground that the acts complained of 
as négligent were those of an independent contractor, for which the défendant, 
as employer, was net responsible. The court Instructed the jury, In substance, 
that the défendant was under a positive duty to take reasonable care and pré- 
cautions for the safety of the servant in providing a safe place in which to 
worK, and safe machinery and apparatus with which to do the work, and that 
It was not relieved of this duty in conséquence of the contract with Schilllnger 
Bros., and tha,t Its responsibility In that respect was the same, under the given 
facts in this case, as if the work had been done by the défendant Company It- 
self ; and, by way of restatlng the substance of the instructions, the court said: 
"So I say to you, gentlemen, upon the admitted and conceded facts In this 
case, that It was the duty of the défendant to maintain this apparatus in a safe 
condition when it put its servants, inclndlng the plaintiff hère, at work In using 
It for the purpose of raising sait barrels; and when, by the direction of one of 
Its gênerai offlcers (the général manager), the weights that held this beam 
secureiy In its place were removed, and the beam dlsplaced, so as to render its 
opération and use unsafe to those who might be empioyed about it, it failed In 
that duty which the law requires, — that care and prudence which should be 
exercised In the use of its agençies and apparatus, so that harm may not corne 
to those in Its employ who use them and put them In opération. And, being 
guilty of négligence in that respect, it wlU be responsible — it will be liable In 
damages — to the plaintiff for the injuries which he has sustalned, unless the 
plaintiff by his own négligence directly contributed to the Injuries of which he 
complains." To the charge of the court in thèse respects exception was duly 
taken, and error is assigned. The jury returned a verdict in favor of plaintiff 
below, assessing his damages at $5,000, upon which judgment was pronounced, 
and to revise that judgment the case is brought hère on wrlt of error. 

Wm. P. Tyler, for plaintiff in error. 

Orville S. Brnmback and Charles A. Thatcher, for défendant in error. 

Before LUETON and DAY, Circuit Judges, and CLARK:, District 
Judge. 

OLARÏJ, District Judge, after stating the case as above, delivered 
thC; opinion of the court. : 

It was euggestçd, rather than pressed in argument, that the ques- 
tion of négligence, should hâve been submitted to the jury, conced- 
ing that t}ie court below iwas right in the yiew taken of the law ap- 
plicable to the case. Thjs question of négligence, of course, involved 
thiepoiptwbether the displacement of the beam in the, work of re- 
pfiç^ on ^^he roof wapr^p probable op necessary; that itshoïild hare 
besfl,, anti^ipated, apd the danger gua^ded againstj by, theipasafer bj 



suitable preoaationô. The facts wére substafitially undisputed, ànd 
the conclusion tiât'tHèi'é'Was a négligent omission of duty was one 
at which ail reâ^pnablé nièti must havé àririved, proTided thé master 
was responsibleito the servantior the defect in the hoisting apparatus 
câusêd by displacement : of ;tbe beam. Under thèse circumetances, 
the question ôf lîability w^s bne of la#î and the court might prop- 
erljinstract' the, jury that the- righttp^ was established, and 

submit the case, to the juuy to détermine the measure of damages. 
This '«'as what the court didv Eailwày Go. v. McDonald, 152 U. S. 
262, 14 Sup. et. 61&, 38 ï/. Edl 434; SchOltz v. Insurance Co. (G. C. A.) 

100 Fed.. '573. ■,■;■,■ , \ ," ' ,';:;; . . ■; V :,' ' ' ': ' ■; ;' ' , ,,,,, , 

The^contEoUing question, then, is iwhether, in view of the con- 
tract bet'ft'eeû plaintiff in error and'Schillinger Bros., the doctrine 
in rëlatioii tô' employer ahd infjependent contractpr is applicable 
to the facts, ot the case. , . ;. 

The principle--r«spondeat superior— upon which the master is held 
responsible for' the uhlawful and négligent acts of a servant done 
in the cou^ç, ,'6f the serT£|nt's eniployiiiènt :does not, of course, ex- 
tènd to mak4 an employée ÉespOnsible for thé acts of a pérson not in 
his service,; "with whom: h© bas contracted to do the work in the 
course of WhiCh, the def ault occurred. , The gênerai rule is well settled, 
aiid not éfqnttdvjçi'ted, thât |an employer is not liâble for an injury 
resulting fî^çiairihe negHgence of, an ihdependeqt contractor, orhis 
servants, sueh as négligence in the mode of doing a work in itself 
lawful. Poîr Torts (5th Bng. Ed.) 75-' CaSement v. Brown, 148 U. 
ii; 615, 13 Spl). et. e72„$T' L; Ed. SSgi'l SKear. & R. Neg. (5th Ed.) 
§|,168. Thçre. are a nuniber. of establishéd important exceptions to 
the général rulCj but we;are not now coneerned with thèse generally» 
One exception' to the gênerai rule of exettiption from liability in such 
casés is wbëre the law iïaposés on thiÇ, enl^ployer the duty to keep thé 
subject of tliç, work in a safe condition. A municipal corporation, 
for example,' being under a duty imposed by law to keep the streets 
in a safe "condition fur J)assage, is liable for injuries in conséquence 
of an obstruction or d^iigerous excavation caused in the perform- 
ance of ;a wo^^kj and left exposed, although the Wjor^ is done by an in- 
dépendant contractor. Mayor, etc., v. McCary, 84 Àla. 469, 4 South. 
630; City of Chicago v. Eobbins, 2 Black, 418, 17 L. Ed. 298; Hughes 
V. Percival (1.883) 8 App. Cas. 443; Bbwer v. Péate, 1 Q. B. Div. 321; 
Water Co. v. Ware, 16 Wall. 566, 21 L. Ed. 485; Curtis v. Kiley, 
153 Mass. 123,' 26 N. E. 421. See, also, Wood, Mast. & Serv. § 316; 
1 Shear. & R. Neg. § 176. 

Thèse and other like cases proceed ujwn the principle that a posi- 
tive perSCrnàldUty canUot Ije delegated'to an agent or contractor, 
and that the obligation in such cases is to do thé thing required, and 
not mereiy t:6 eràploy aiiother to dO it, and, to brlag a case wîthin 
thé rule, it iS sufiicient îï the duty is one to the publie or a third 
person, and iraposéd by làTv or by statuté. Bridge Go. v. Steiabrook 
(Ohio Supi) 55'N."E. 018; Water Go. V. Ware, 16 Wall. 566, 21 
L. Ed. 48fe; Wô'id, Mast; & Sérv. § 616^= 1 Shear. & R. Neg. §§ 14, 176. 

This subject was mùçh coiiàidérèd and: the preVious cases revifewed 
by thé Engliàli court Of tip^eal itt WardàMét y, District Council [1896] 
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1 Q. B. 335, in which Lindley, L. J., after stating that the city council 
were not bound in point of law to do tlie particular work by servants 
of their owh, but were left free to employ contractors to do the work 
for them, said: 

"But the council cannot, by emplôying a contraetor, get rid of tlieir own 
duty to other peopie, whatever that duty may be. If the contraetor performs 
their duty for them, it is performed by them through him, and they are not 
responsible for anything more. They are not responslble for his négligence 
in other respects, as they would be if he were their servant. Such négligence 
is sometimes called 'casual' or 'collatéral' négligence. If, on the other hand, 
their contraetor fails to do what it is their duty to do or get done, their duty 
is not performed, and they are responsible accordingly. 'The ratio decldendi 
of thèse cases,' said Smith, L. J., in the same case, 'is that, as the duty was 
imposed upon the défendant by law, he could not escape liability by delegating 
the performance of the duty to a contracter; for the obligation was imposed 
upon the défendant to talie the necessary précaution to insure that the duty 
should be performed.' " 

In Bridge Ce. v. Steinbrook the suprême court of Ohio declared that: 

"The weight of reason and authority is to the efCect that, where a party is 
under a duty to the public or third person to see that work he is about to do, 
or hâve done, is carefully performed so as to avoid injury to others, he cannot, 
by letting it to a contracter, avoid his liability, in case it is negligently done 
to the injury of another. « * * The duty need not be imposed by statute, 
though such is frequently the case. If it be a duty Imposed by law, the prin- 
ciple is the same as if required by statute. Cocivburn, 0. J., in Bower v. Peate, 
1 Q. B. Div., at page 328. It arises at law in ail cases where more or less dan- 
ger to others is necessarily incident to the performance of the work let to con- 
tract. It Is the danger to others incident to the performance of the work let 
to contract that raises the duty, and which the employer cannot shift from him- 
self to another, so as to avoid liability, should injury resuit to another from 
négligence in doing the work." 

Tlie opinion in this case is instructive, and refers to the leading 
cases in this country and in England upon the subject. In Water 
Co. V. Ware, supra, the liability was based upon an obligation im- 
posed by contract. And this doctrine, in the light of the reasons on 
which it rests, is equally and cogently applicable to that duty rest- 
ing on the master to exercise reasonable care and caution to secure 
the safety of the servant. While the relation between master and 
servant is contractual, the obligation of the master in respect of the 
safety of the servant is one implied or imported into the contract 
bv law, and is not an express term or provision of the contract. Ac- 
cordingly, in Eailroad Co. v. Herbert, 116 U. S. 647, 6 Sup. Ct. 593, 
29 L. Ed. 758, Mr. Justice Field, speaking for the suprême court of 
the United States, said: 

"It is equally well settled, however that it is the duty of the employer to 
Select and retain servants who are fltted and compétent for the service, and 
to furnish sufficient and safe materials, machinery, or other means by which It 
is to be performed, and to keep them in repalr and order. This duty he cannot 
delegate to a servant so as to exempt himself from liability for injuries eaused 
to another servant by its omission. Indeed, no duty required of him for the 
safety and protection of his servants can be transferred, so as to exonerate 
him from such liability. The servant does not undertake to Incur the risks 
arising from the want of sufficient and skillful eo-laborers, or from détective 
machinery or other instruments with which he is to work. His contract im- 
plies tbat in regard to thèse matters his employer wlU make adéquate provision 
that no danger shall ensue to him." 
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Audi in the Subséqueiit' case ôf EaiUoaâ Co. t. Baugh, 149 U. S. 
;î68, 386, 13 Sup;, et. 9231, 3T L. Ed. 780, Mr. Justice Brewer, speak- 
iiïg<if©r the court, deelaied and deflned tMs duty in language as fol- 
lows: 

"Again, a master emiiloying. a servant Impliedly engages wlti» hlm that the 
place In which he is to wdtk, and the tools car machlnery with which he is ta 
work, or by which he Is to be surrounded, shall b'e reasonably safe. It Is the 
master who is to provide the place and the, tools and the machinery, and when 
he employa oneto enter into tols service he impliedly. says to him that there 
is no other danger in the place, the tools, and the machinery than such as is 
obvious and neoessary. Of course, aome places of work and some kinds of 
machinery are morê dangerdus than others, but that Is somethlng which in- 
heres tn the thing Itself, which is a matter of necessity, and eannot be obviated. 
But within such limits the master who provides the place, the tools, and the 
machinery owes a positive duty to his employé in respect thereto. That posi- 
tive dutyi does uot go to the extent of a guaranty of safety, but It does require 
that reasonable précautions be taken to secure safety, and it matters not to 
the employé by whom that safety is secured or the reasonable précautions 
therefor taken. He has a rlght to look to thé master for the dlseharge of that 
duty, and if the master, instead of discharging It himself, sees fit to hâve it 
attended to by olthers, that does not change the measùre of obligation to the 
employé, or thé l^tter's i-Ight to Insist that reasonable précaution shall be taken 
to secure safety ïn thèse respects." 

In Bairdi V. Beilly, 35 0. C. A. 78, 92 Fed. 884, the circuit court 
of appeals for the Second circuit, discussing this duty of the mas- 
ter, eaid:.. ." ':.i,, „', ,'' ;^ 

"He caiindt escifpe responsibillty by delegating' his duty in this behalf to 
another, beoauSe Itis his Implied eontraet with the employé that he will see 
to it that thei*orM»g place ïs leasonably safe, in view of the eharacter of the 
work to bë jierfOrmed. and this obligation is not satisfled by devolving it upon 
a subordlnate." 

In The. ]!t;[agdaline (D, C.) 91 Fed. 798, the facts were that the ves- 
sel was flndergoing gênerai repairs, and the libelaut was a servant 
employed by. jthe ship to d,o work in the, hold. McCaldin Bros, were 
engagediin laying a new m^in deck under contract, and the Ross 
Iron , Wopks; p dping certain ironwork. The servant was at work 
in the hold. in the forward part of the ship when a pièce of wood fell 
upon his iheadïProducing the injury . whicli was the subject of the 
libel. Th^ iibplftnt's coptentjon was that: the wood was caused to fall 
by thgiiact.ctfiC^Ptajn of the y^ssel's crew, while tbe respondent daimed 
that the; wood fejl froift the main . (îe<;k, where the floor was being 
relaid in, wnstructing the new deck.i The facts which the court 
treatgd asisfistablished wpre: (1) That the libelant was injured by 
the wood falling between one or two openings in the between-decks, 
it npt /being,, material which; (2) that the wood fell by reason of the 
i^egïi^ëiicevOr'soEâe pf tit^^,crfiw,^OT tiie carpenters at work on the 
main deck ;: rond (3) that tbei libelant. was not furnished with a safe 
pla'cis to worfe. Judge ThkHnaBj 0*8*' poiriting but that while the ves- 
èçl %as hild^r^diçîg' rëî^|rS'^'^^ecé&;ëî wirod had previously fâlletf into 
tb^jhoid,,aiwî.'that tbe^V^^flr^ likely to léa^ to this, said: 

:>)*.«Iïi such easés; It wae lliiÊi'dttty of the: master, ^^rhen placiiig servants in the 
hoM'ôf the veÈgèl, to use due daïé tb gUHrd i thein : against injury arising:ft-om 
thé coaaitîons éxlstiflg abovei A niaster mày not plaice his servant at à work 
madé' datgerous by tbe : naiturô of the ■ woiffe o* other servants, or ■ persons per- 
forming work under contract, without due efEoit to f umish adéquate proteetioû. 
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and, when injury arises, escape upon tht plea that, but for the négligence of a 
co-servant or thircl person employed on the premlses, the Injury would not 
hâve happened. A servant may expect that hls master will not surround hlm 
wlth dangerous ageucies, or expose him to thelr opération, whether they are 
in charge of the master's servants or of any independent eontraetor. The 
rule is well illustrated, if the block was dropped hy one of the crew, by Ford 
V. Lyons, 41 Hun, ,012, which, in ail its facts, is siniilar to the case at bar. 
See, aiso, Stephens v. Knitting Co., 69 Hun, 375, 23 N. Y. Supp. 656, and Daley 
Y. Schaaf, 28 Hun, 314, where, however, an élément existed not now présent. 
If the block was dropped by the servants of an independent eontraetor, the 
case is illustrated by Burnes v. Railroad Co., 129 Mo. 41, 56, 31 S. W. 347, and 
Rock T. Coneentrating Works, 76 Hun, 54, 27 N. Y. Supp. 623." 

The doctrine thus announced was f ully recognized and declared in 
the late cases of Trainor v. Railroad Co.,' 137 Pa. St. 148, IGO, 20 Atl. 
632, and Bnrnes v. Railroad Ce, 129 Mo. 41, 56, 31 S. W. 350. In 
the last case cited, the suprême court of Missouri, speaking in rela- 
tion to the duty of the master, said: 

"The duty of keeping its road, track, and yards In a reasonably safe condi- 
tion is a Personal duty which the master owes the servant, and it cannot dele- 
gate this duty to any servant, high or low, nor can it avoid liability by letting 
ont a part of its duties as a common carrier to independent contractors. While, 
for many purposos, this relation of independent eontraetor will be recognized, 
it cannot be sustained to shield the master from those positive Personal obliga- 
tions cast upon him liy his relation to his servant. Schaub v. Railroad Co., 
106 Mo. 74, 16 S. W. 924; Lewis v. Railroad Co., 59 Mo. 495; Siela v. Railroad 
Oo., 82 Mo. 435." 

In view of thèse cases, it must he regarded as established by the 
weight of authority, supported by reason, that the master is not re- 
lieved from the positive personal duty which he is under to the serv- 
ant by letting work to a contracter, and that he does not avoid lia- 
bility in case the work is negligently donc, and the servant thereby 
injured in conséquence of exposure to a dangerous place or defect 
agalnst which, in the discharge of the master's duty, he should hâve 
been protected. It foUows, therefore, that the learned circuit judge 
rightly ruled the question on which the case turns, and in regard 
thereto correctly instructed the jury. Judgment afflrmed. 



FRIEDMAN. v. EMPIRE LIFE INS. CO. 
(Circuit Court, D. Kentucky. February 21, 1899.) 

FOREIGN CORPOUATIONS— JdRISDICTION IN SuiT AGAINST — SERVICE OF PkOCESS. 

A resolution adopted by the direetors of an Insurance company of an- 

other State, on its being authorized to do business in Kentucky, in axîcord- 

ance with Act Ky. April 5, 1893 (Ky. St. § 631), providing that, before 

authority is granted to any foreign Insurance company to do business in 

the State, it must file with the eoinmissioner a resolution of its board of 

direetors, consenting that service of process on any agent of the company 

ifl the State or on the. -state cômmissioner of Insurance, in any action 

bïought orpending in this state, shall be valid service upon said company, 

■ '' though such resolution, is not limited by its terms as to time, and has 

^''- never been repealed,' cannot be held to confer authority to make service 

' on the Insurance cômmissioner, by force of. the statute, after the com- 

' pany has eeased to do' business in the state, and has wlthdrawn ail its 

agents therefrom. ■ '■-•;' , . • . : 
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1 On- MotioEiby Défendant tOcQuash tbe Return of Seuvice. 

|:\Mïlp4'^ïackIor,plainti^^ ';'"', 

Swëeney^ Ëllis & Sweeney, f or âef endant. , 

BARE, DistrietJudge. This'case was submitted to me on the mo- 
tion to quasji the service of surnmons issued from tlie Daviess circuit 
court, àïid seryed upon Mr. "V\% ïî. Stoiie, insurance commissioner, and 
the tacts tbat are material to considering tïiis question, as sliown by 
tbe record, are tliese : John Jacob Friedman was a member originally 
of tbe National Insurance Company of New Yorlc, a New York corpo- 
ration, baving become a member of tbat company in 1892. By an ar- 
rangement between tbe National Mutual Insurance Company and tbe 
Fome Benefit Society of New York, also a New York corporation, tbe 
Home Benetit Society took frofn the Natjonal Mutual Insurance Com- 
pany its existing insurance policies or membersbip, on certain ternis 
a,greed upon between tbe companies. Tliis arrangement was made in 
tbe, moutb of Marcb, 1894, and under tbat arrangement Jobn Jacob 
Friedman became a member of tbe Home Beneflt Society, and entitled 
to a life policy of insurance for |5,000, payable upon bis death to tbe 
plaintiff Annie M. Friedn^an, wbo was bis wife. An agreem,ent be- 
tween said Friedman and tbe Home Benefit Society was entered into, 
and was dated April 17, 1894. Mr. Friedman died at Owensboro, in 
this state, in 1896, baving paid bis regular premium installments to 
tbe Home Beneflt Society from the time be became a member of tbat 
Society until his death, I^Iaintiff, having made proper proof of loss, 
brought suit as tbe beneficiary under the policy in tbe Daviess circuit 
cpurt against the Empire Life Insurance Company. Tbe Empire Life 
Insurance Company wae at the time of the commencement of this suit, 
and still is, the corporate name of the Home Beneflt Society; the cor- 
pofate name of tbat sodety having been çhanged to the Empire Life 
Insurance Company under a proceeding in the state of New York, and 
^n,,accordance with a statu te of tbat state, in November, 1894. A 
surnmons was issued on fhe pétition flled in the Daviess circuit court, 
and sent to the sheriff of Fràiiklin county, and was by him served with 
this return, viz.: "Executed on tbe Empire Life Insurance Company 
by delivering to W. H. Stone, insurance commissioner for the state of 
Kentucky, a true cppy of the within summons. April 13, 1898. B. F. 
Suter, S. F. 0., by t>. L. Kennedy, D. S." The suit was removed from 
the Daviess circuit court to this court upon the pétition of the défend- 
ant, the life insurance company, and tbat company has entered a 
spécial app^rance, and moved to quash the return on the summons, 
executed as above on the insurance commissioner. 

An act entitled "An âet to provide for the création and régulation 
Of private corporations" (section 94, Sess. Acts 1891-93, p. 647; see, 
also, Ky. St. § 631) prôvides: , 

1 VBefore authority Is graiited to any foreign Insurance company to do business 
iO' this Btate, it must flle with the commissioner a resolution of Its board of 
dlrectors conseuting that service of process'upon any, agent of such company 
in this state or upon the commissioner of insurance of the state in any action 
brooght or pending in this stàte shall be valld Service upon said company,. and 
if process Is served upon the commissioner, it shall be his duty to at once send 
(it) by mail addressed to the company at its principal office." 
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It is upon tliis statute that process is claimed to be legally served. 

It appears frora the record that the Home Benefit Society made ap- 
plication to, and was authorized by, the Kentucky insurance eommis- 
eioner to do business in this state. The writing authorizing this is 
dated March 1, 1893, signed by B. F. Duncan, insurance commission- 
er. After reciting that the Home Benefit Society has complied with 
the provisions of the Kentucky statute, it déclares thus: "Now, 
theref ore, I, B. F. Duncan, insurance commissioner of the state of Ken- 
tucky, in pursuance of the provisions of the aet aforesaid, do hereby 
certify that said company is legally authorized and entitled to do busi- 
ness in this state." The act aforesaid is stated to be the act approved 
19th of April, 1884. 

It appears from the correspondence flled between that company and 
the insurance commissioner that application was made for the re- 
newal of the authority in February, 1894, and that by a letter dated 
February 9, 1894, the insurance commissioner refused, upon the show- 
ing then presented, to renew the authority which had theretofore 
been granted. The refusai vpas not absolute, however ; B. F. Duncan 
suggesting in his letter that "the authority of the company could not 
be renewed, in any event, without a deposit of |5,000, the amount of 
the maximum certiflcate issued, with insurance department of home 
state, or in this or some other state, for the benefit of policy holders ; 
that is a requirement of our présent law." This letter evidently was 
written after the passage of the act of the 5th of April, 1893. There 
was some subséquent correspondence, and on the 26th of June, 1894, 
and the 3d of July, 1894, the Home Benefit Society again applied. 
To this the insurance commissioner, by letter of July 5, 1894, per- 
emptorily declined to renew the authority for the company to do busi- 
ness. It appears, however, that the company did a considérable busi- 
ness during the entire year of 1894 in the state of Kentucky, but the 
premiums were collected through the home office, or through the 
Louisville Banking Company, after the Ist of March, 1894. It also 
appears that upon the request of the Home Benefit Society licenses 
were issued to the agent of the company, up to and including the 17th 
of îvovember, 1893. It also appears that, pursuant to the act of the 
5th of April, 1893, the Home Benefit Society had passed by its board 
of directors on the 8th of June, 1893, and sent to the insurance com- 
missioner, the f ollowing resolution : 

"Resolved, that the Home Benefit Society Insurance Company, of the city of 
New York, in tlie state of New Yorli, having been admitted or having applied 
for admission to transact business in the state of Kentucky, in conformity to 
the laws thereof, does hereby consent that the service of process upon any and 
ail aud every agent tliat is now or hereafter may be acting for said company in 
Kentucky, or upon the insurance commissioner of said state, shall be valid 
service upon said company in any action or spécial proceeding against said 
company in the state of Kentucky, subject to and in accordance with ail the 
statutes and laws of the state of Kentucky now in force, or such other acts as 
may hereafter pass amendatory thereof or supplemental thereto. The said 
agents or said insurance commissioner are hereby authorized and empowered 
to aeknowledge service of process for and on behalf of said company in the 
state of Kentucky, and service of process, mesne or final, upon such agents or 
said insurance commissioner shall be held and taken to be as valid as if 
served upon said company, according to tlie laws of this or any other state, 
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liçrçby jw^lf Jag ail ;clajm by writ flf;i^rjrfli;;hy; reason pf such acknowledgment 
Qisçiîyice» ]^jicl service of process ppohsuch agents or sàid insurance commls- 
ÉÎi<>nerW'aôj''àôimtyoï,'thls étaite^liM bë'good and Vâiic[,,and autliorize the 
pMtt'(M'W'th^'e<iOTt \\1iéWé sueiiprooesà i^^ 

.'|be,«}j^f#âaiif coiiipany io^ists^è^^^ had no agent in Ken- 

tùcky sW^jJSiai'eb 1, 18Ô4, ànd .thàt àlï collections of premiums made 
sinçe i]îa|.,^|îaie liave be^n seni dii'^ctly to the home office in New 
York^, ,pr, sept thi;qugh _ the; ,I^ïiïsYill]B "pai}king iQo,ippaiiy, in the city 
of ^pisTilIg. j Tlie qu^^g'tîpn',' then,' l^o! he determinéd ,is -whether or 
not 'jtliç, f^(jiîp,!a)is¥^pné^',of .iijsurançle în^ state oï 'Kèhtucky, under 
theip^qy^s;flns pf tliis làw'^nd there^plùtion of |he 5th of Jun«, 1893, 
autiiorized me service of tliè summons'in this suit which was institut- 
fâ jij, j|f^pi:il, ^1898. We tljipk, this in<iniiry must be ^iiswered in ihe 
iiegatjiyè[^^|li i^.true thgtit, tW regoljiftioii of the in,surance company 
t)0ai'^'5g flpt 'litii]ted,^s,|t;p tiine, an^ jjt gis aiso true'that there is no 
action Jby, ti^ç ^.ô^rû reyôlii^g the aumority thns grapted, but the réso- 
lution itself mjap pas^ed in puKsuanc^ !of the requiremçpt of the law of 
April,^, j,^93^ ai)â,it Ve,çiûs'tp me t of that law 

is ,only tp ^thdijlze thie, sçryicëûppijî the insurance cpraipissioner when 
the j)isurançp,copipa%jhaj(îap ageri^ statej ànd that when the 

qpmpany :Cea,^gd^|p dQ.%.Sj^neS8 ,in the s'tate, andwithàrew ail of its 
agents, then.t'hç autlioj-ify^gr^nted undç^ force of 

the statl;^tef çeaséd,' a,^4;tli^ anthority ojf tliè insurance çommissioner 
to acknowlei^geepcviçe, pr tp'bé serye^ with proçéss, c'eàSed. In con- 
siderjng tJ|iS; g'^estipii, i^}ia,ye hpf ,assi|imëd that the contract of the 
itth oî Jiprjl, 18Ô4, was Iliade wïien.,^^^^ Company had 

h,o aùlhorît^ to <|o Jaugi'nesB "in the'state.. On the contrary, I thiiik 
ffpm tlie coï;respohdence, an4 from the surroùndings that, until therè 
was a peremptpry refusai tprehèwiil^e àuthori^^^ business, the 

authority cpiitinued, ahja tlia't the çp^nfect of the iTth of April,, 1894, 
was ûnder tHe authority %hi(i' had Jheretof^ granted by the in- 

surance çommissioner. , 'l,am strëiigtllened somewbat in this Con- 
clusion bythe diiïèrenè'é pètweén this pïoyisibn of the law and the 
preyious prpvision of the ïîëntuck^ ^ktu^e. The third section of that 
law provides in regard to fôirèign insui-àiicë companies: 

"No such cojmpany mei}tioned In the preceding section sliall transact any 
iiiisiness In this state by hiï agent unless It shall first file with the insurance 
çommissioner a written iûStrument or power of attomey, duly signed and 
sealcd, authorizing any and every agent thàt is or may be acting for such Com- 
pany in this State to aclvuowledge service of process for and in behalf of such 
Company in this state, and consentlng that Service of process on any such agent 
shall be talîen and held to be as valld as if served upon the company according 
to the laws of this or any other state; and In case any such company shall 
cêase toj transact business in this state any person who acts as such agent 
shall bè considered and held as contlnuing to be agent for sald company, for 
the purpose of pk'ocess as aforesaid, in any action against the company upon 
any policy or llability issued or contracted during the time such company 
transacted business in this state." Act April lô, 1894. 

This provision of the law, however, was expressly repealed in sec- 
tion 273 of the act of AJpril 5, 1893. It would be désirable, as a 
matter of législation, to bavé a law sufficiently broad as to continue 
the agency of the insurance çommissioner on suits on ail contracts 
made in the state while the company was authorized by the insurance 
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commissioner to do business in the state. But this, I tliink, is not 
the propfer construction of the act. While it is true that the act au- 
thorizes the service of process upon any agent of the f oreign insurance 
Company, whatever may be the character of the agency, and also au- 
thorizes service upon the insurance commissioner, still the agents 
of the Company and the insurance commissioner are so connected, 
we thinlc, as to malce the authority of the insurance commissioner 
cease when there is no agent whatever of the insurance company, aud 
no business done in the state, so as to give under the law either rési- 
dence or a légal présence of the insurance company. We hâve been 
able to find no décisions upon this point, nor hâve we been cited to 
any, but we think it would be entirely too broad a construction of the 
Kentuciîy statute to malce the ir»surance commissioner perpetually the 
agent of the foreign insurance company in ail suits that miglit be 
brought against it. It will be observed that the statute itself does not 
limit the authority to serve process upon the insurance commissioner 
or the agents to suits on contracta made in the state of Kentucky, 
and, if there is no limit as to the time, then there must be,no limit 
as to the character of the action. It follows that the motion \o quash 
must be sustained, and the suit will be dismissed without préjudice, 
unless the plaintiff desires simply the order to quash to be entered. 
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(Circuit Court of Appeals, Fourth Circuit. May 1, 1900.) 
No. 339. 

1. PlKADTMO— AMEJiDMENTS— DiSCKKTIOK OP CoURT. 

ïlie allowante of an amendaient to a déclaration, clianging an allégation 
as to the citizenship of the plaintiff to conform to the writ, is within the 
discrétion of the court. 
8. FEDEiîAL Courts— Venue — Waiveb of Ob.tections. 

The objection that an action is brought in a district in whlch neither 
the plaintiff nor défendant résides Is not waived by a défendant by attend- 
i'ng at the taljing of dépositions by the plaintiff before the issues are made 
up, nor by failing to flle a plea in abatement 
3. Samk — Résidence of Plaintiff. 

Plaintiff, who had previously been a citizen and résident of West Vir- 
ginia, reinoved with his family into Virginia, where he bought a house, in 
•whieh he resided with his family, paid taxes, and voted for some three or 
four years, after which he determined to return to West Virginia, and 
rented a house there, but before his actual removal he commenced an action 
in the circuit court of the United States in West Virginia against a cor- 
poration of California. Held, on a plea by défendant to the jurisdiction, 
that, even conceding that plaintiff had not lost his domicile in West Vir- 
ginia by his removal, he had lost his résidence, which was ouiy regaiueU 
by his actual return to the state to réside, and that at the time of the 
commencement of the action he was not a résident of the state, so as to 
give the court jurisdiction under the judiciary act of 1888. 

In Error to the Circuit Court of the United States for the District 
of West Virginia. 

B. S. Hutchinson and John F. Brown (Brown, Jackson & Knighi. 
and Harvey, Wyatt & Hutchinson, on brief), for plaintiff in error. 
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F. B. Ensîow (Sîmms, Ënslow & Aldêrson, onbrief), for défendant 
in error. ! ; 

Before GOFF aûd SIMOKTON, Circuit Judges, and WADDILL, 
District Judge. 

. SIMONTOW, Circuit Judge. This case cornes up by writ of error 
to the circuit court of the United States for the district of West Vir- 
ginia. Tlie action in the court below was brought by George H. 
Tompliins, défendant in error hère, against the Pacific Mutual Life 
Insurance Company of California, plaintifl in error; the cause of 
action, injury caused to the plaintifl by reason of malpractice upon 
the part of the physician of the défendant company. The flrst ques- 
tion raised in the case was as to the jurisdiction of the court. 

George H. Tompkins, the plaintifl,, wae born in the state of West 
Virginia, and married in B[untington, in that state. He lived there 
flve years. He obtained :employment as a brakeman on the Chesa- 
peake & Ohio Eailroad, and for the pake, of convenience he removed 
with his family to Clifton Forge, Va., in the latter part of 1893, or 
early in the year 1894. He lived with his family in Clifton Forge 
until Octobef, 1898. He owned the house in which he lived in Clif- 
ton Forge, paid his taxes there, and exercised the right of suffrage 
in that town. About July, 1898, he was promoted, or expected pro- 
motion, as baggage master on the same road, and as by this promotion 
he had a long lay-over at Huntington, W. Va., he rented a house in 
that place. He did not remove at once, and did not complète his 
préparations for removal until 26th Ôctober, 1898. His delay was 
caused in part by the illness of his Wife. On the 2i6th October, 1898, 
he removed finally to Huntington. On 2d September, 1897, Tomp- 
kins sustained an accident, whereby his foot and ankle were seriously 
wrehched and strained. He was compelled to call in a physician, 
who prescribed for him, and inclosed the injured parts in a plaster 
of Paris cast. At that time he held, an accident policy in the de- 
fendant Company. Under the terms of that policy, it was provided 
that the insured should permit any médical adviser of said company 
to examine the body of the insured in respect to any alleged inju- 
ries, in such a manner and at such times as the médical adviser 
might require. Under this clause in the policy, James F. Hughes, 
the médical adviser of the company, called upon Tompkins on Octo- 
ber 8, 1897, for the purpose of making this ex;amination. To this 
end, he took off the plaster cast and examined the injury, did not 
replace it, and advised Tompkins to take other means of cure. 
Tompkins followed his directions, became rapidly worse, and, iinally, 
taking resort to other médical advisers, after much time and suffer- 
ing, was reasonably cured. He charges malpractice upon the part 
of this médical agent of the company, and seeks to hold it regpon- 
sible therefor. He brought his action on 30th of September, 1898, 
in the circuit court of the United States for the district of West Vir- 
ginia. The writ states that the défendant is a citizen and résident 
of the state of California, and that' the plaintifl is a citizen and rési- 
dent of the state of West Virginia. The déclaration setting forth. 
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the jurisdictional clause says that the plaintiff is a citizeii and rési- 
dent of the State of Virginia. On 12th January, 1899, the circuit 
court of the United States granted leave to the plaintiff to amend his 
déclaration so as to accord to the writ, and to insert the word "West" 
before the word "Virginia," thus alleging him to be a citizen and 
résident of the state of West Virginia. The allowance or refusai of 
this amendment was one of discrétion in the circuit coutt, and is 
not reviewable hère. Chirac v. Eeinicker, 11 Wheat. 302, 6 L. Ed. 
474; Walden v. Craig, 9 Wheat. 576, 6 L. Ed. 164; Wright v. Hol- 
lingsworth, 1 Pet. 165, 7 L. Ed. 96; Opelike City v. Daniel, 109 U. 
S. 108, 3 Sup. et. 70, 27 L. Ed. 873. 

Thereupon the défendant filed its plea to the jurisdiction of the 
court; traversing the allégation as to the citizenship and résidence 
of the plaintiff, and averring that at the date of bringing the suit he 
was a citizen and résident of the state of Virginia; so, the défendant 
being a citizen and résident of the state of California, the suit was 
not brought in a district in which either the plaintiff or défendant 
was résident. To this plea the plaintiff filed two replications, — one 
joining issue on the allégation of citizenship and résidence; the other 
averring that the défendant had waived ail objection to the jurisdic- 
tion by reason of the fact that on separate occasions, before filing 
said plea, it had appeared at the taking of dépositions on behalf of 
the plaintiff, and had then and there cross-examined witnesses, with- 
out exception or protest, and without saving the question of juris- 
diction. The issues on thèse pleas were submitted to the court with- 
out the intervention of a jury. The court sustained thèse objections 
to the plea, and it was overruled. Défendant excepted, and this is 
one of the assignments of error. 

At the time thèse dépositions were taken, the déclaration, on its 
face, etated that the action brought in the district of West Virginia 
was brought by a citizen and résident of the state of Virginia against 
a citizen and résident of the state of Oalifornia. This of itself showed 
that the court had no jurisdiction. "Wliere the jurisdiction is 
founded only on the fact that the action is between citizens of différ- 
ent States, suit shall be brought only in the district of the résidence 
of either the plaintiff or the défendant." Act Cong. Aug. 13, 1888 
(25 Stat. 433). No plea was necessary, as without amendment the 
Court, suo motu, would hâve dismissed the suit. Nor could this hâve 
been waived. A person is protected from any original process or 
proceeding in any other district than that whereof he is an inhab- 
itant. Id. This is his personal privilège, and he may waive that. 
Trust Co. V. McGeorge, 151 IT. S. 129, 14 Sup. Ct. 286, 38 L. Ed. 98. 
But the provision quoted applies to the suit, and it limits the juris- 
diction to suits brought only in the résidence either of plaintiff or 
of défendant. Even if it could be waived, the mère présence of the 
défendant at an examination of witnesses, taken before issue made 
up, and in anticipation, would not be a waiver of any objection to the 
jurisdiction. It is only a very proper précaution. It is said that 
the proper mode of objection to the déclaration was by plea in abate- 
ment, and that by omission to enter such plea the objection was 
waived. An objection to the jurisdiction of a circuit court of the 
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Ùjaîted Stat««ifor waiit ©f the fequiéite citizensfiip of thé parties is 
uM'Waivèd bj^'flling'a lâèffliitfrer for the spécial and single purpose 
tjf ' objécting tii tiie jurisdiction, or by answering to tbe mèrits upon 
that demuffet» beîng ovetruled. Southern Pac; Go. v. Denton, 146 
'XJ. S. 202,' 13 Sûp. et 44,: 86 L. Ed. 377. "Undér the judiciary act 
iof 1789, an-isstie as to thé fact of citizenship could only be madé by 
a plea in abatéaent whénthe pleadings properly arerred the citizen- 
ship of the parties. But the act of 1875 imposes on the circuit court 
thé duty of dîsmissing a suit if ît appears at any time after it is 
brbùght, andbefore it is fli>ally disposed of, that it does not really 
and substantially involve a controversy of whieh it may properly 
take cognizànce. Williams v. Nottatfa Tp., 104 U. S. 209, 26 L. 
Ed. 719; Parnîington V. Pillsbnry, 114 U. S. 138, 5 Sup. Ot. 807, 
29 L. Ed. 114; l4ttle V. Giles, 118 U. S. 596, 7 Sup. Ot. 32, 30 L. Ed. 
269. And the statute does not prescribe any particular mode in 
which such fact. may be brought to the attention of the court." Mor- 
ris v. Gilmer, 129 U. S.^ at page 826, 9 Sup. Ct. 292, 32 L. Ed. 694. 
The crucial question is, was the plaintiff, at the date the action was 
brought, a citizen and a résident of the state of West Virginia? The 
jurisdiction dépends on the state of the parties at the commence- 
ment of thé suit No subséquent change of citizenship can affect it. 
Conolly V. Taylor, 2 Pet.: 556, 7 L. Ed. 518; Anderson v. Watt, 138 
U. S. 694, 11 Sup. Ct. 449,34 L. Ed. 1078; Morgan v. Morgan, 2 
Wheat. 297, 4 Li Ed. 242. 

At the beginaing of this suit the plaintiff had bis home and family 
at Clifton ¥(Xge, in the state of Virginia. He had lived at Clifton 
Forge from 1893 j or the bèginning of 1894, up to that time, owned his 
house there, voted there. He had beea bom in the state of West Vir- 
ginia, and had lived at Hiintington, in that state. He removed to 
Clifton Forge, Va., and had changea his domicile. Was this 
change madefàhimo manendi? By this term is not meant the hope 
and expectatlon which 80 many entertain who leave their homes for 
business purposes or to better their fortunes, — of some day retum- 
ing to the plade of their birth, and there to reap the reward of their 
efforts. But did he go to Virginia intending to make it his home so 
long as bis business required it? He had no home elsewhere. He 
established his home at Clifton Forge by buying a house and putting 
his family in it. He paid his taxes there. As bas been seen, he 
cast his vote there. In his application for his policy he stated his 
résidence to be Clifton Forge, May 21, 1897. In his claim notice, 
September 5, 1897, he states his nanie, and his résidence as Clifton 
Forge, Va. The policy states him to be of Clifton Forge, Va. 
"Among the circumstances usually relied on to establish the animo 
manendi," says the court in Mitchell y. U. S., 21 Wall. 353, 22 L. Ed. 
584, are déclarations of the party, thf exercise of political rights, the 
payment of personal taxes, a house of résidence, and a place of busi- 
ness." "On a change of domicile," says the court in Shelton v. Tifflin, 
6 How. 185, 12 L. Ed. 397, "from one state to another, citizenship 
may dépend upon the intention of tite individual. But this intention 
may be more satisfactorily shown by acts than déclarations. An 
exercise of the right pf suffrage is conclusive on the subject" In 
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The Venus, 8 Cranch, at page 279, 3 L. Ed. 562, if one removes with 
the intent to make a permanent settlement or for an indefinite time, 
he changes his domicile. See Knox v. Greenleaf, 4 Dali. 360, Fed. 
Cas. No. 7,908; Byrne y. Holt, 2 Wash. C. C. 282, Fed., Cas. No. 
2,272; also, Ennis v. Smith, 14 How. 400, 14 L. Ed. 472. There is 
a very strong presumption that in the case at bar the plaintifl had 
changea his domicile, and had become a citizen of the state qf Vir- 
ginia. He, no doubt, hoped and intended to return to his former 
home in West Virginia. But the consummation of that hope and 
intent depended upon circumstanceS; beyond his control, — the happen- 
ing of some ,f ortunate event giving him opportunity of return. But, 
besîdes this, and even adihitting, for the sake of argument, that the 
remote eipectation arid hope of return to West Virginia were eufiS- 
cient to preVent a chaiige of domicile, and so he remained a citizen 
of West Virginia, this would not be sufHciènt to give the court juris- 
diction. He must havé' 'been at the institution of the suit a rési- 
dent as well as à citizgn' of the state of West Virginia. Now, on 
the 30th of September, the day this suit began, he and his family still 
had their home in Clifton Forge, Va., ' which he had purichased, and in 
which he had established them. From this home he and they did 
not remoTe until nearly a month afterwards. Even if he had not 
changed his domicile, he certainly had his résidence in the state of 
Virginia. Eèsidence ànd domicile are not the same. "À. party may 
be a résident of a place, althougti not domiciled there." Chambers 
V. Prince (C; C.) 75 Féd. 177. Opinion of suprême court of Massa- 
chusetts to the législature, 5 Metc. 587, Supp. It is true that he had 
made every préparation for removal, and had a fixed intention to 
remove. But, to mâke a change of résidence, two things must con- 
cur, — the intention to remove and the act of removing. "A citizen 
of the United States is entitled to transfer his citizenship from one 
state to another, by change of domicile, whenever he desires to do 
so. And when there has been an actual removal with intent to make 
a permanent résidence, and the acts of the party correspond with 
the purpose, the change of domicile is completed, and the law forces 
upon him the character of a citizen of the state where he has chosen 
his domicile, although he may hâve formerly declared that he never- 
theless considered himself a citizen of the state he has left." 6 Am. 
& Eng. Enc. Law (2d Ed.) p. 32; Butler v. Farnsworth, Fed. Cas. No. 
2,240. So, also, in Ennis v. Smith, 14 How., at page 423, 14 L. Ed. 
472, actual résidence is necessary for a change of domicile; and, by 
analogy, actual removal is necessary for a change of résidence. The 
rule of Ennis v. Smith is still more distinctly stated in Mitchell v. 
U. S., 21 Wall. 353, 22 L. Ed. 584. The change must be both facto 
et animo. In Penfleld v. Kailroad Co., 134 U. S. 351, 10 Sup. Ot. 566, 
33 L. Ed. 940, is a décision as to the term "résidence," as contradis- 
tinguished from "domicile." In that case it was held that a traveling 
salesman residing in St. Louis, Mo., who had sent his wife and chil- 
dren to Brooklyn, N. Y., where they took up their résidence and 
commenced to keep house, and hâve since then resided, did not be- 
come a résident of the state of New York imtil he joined his family 
there, and changed his actual résidence to that state, although his 
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domicile migM bè thet-éi 'lii thiit'iease many îsfëw ï^ork cases are 
quoted, and c(>mmeilted*uj)bii'''«^itîiappr oral, ail àhowing that the 
téftp "residefiéé" mèans àcttiaï'rès(idênce, and not résidence in con- 
tettiplation-. ïnour opinion, the pleaî to tÙe jurisdiction was well 
taken, and shonjd hâve been allowed.' The case will be remànded 
tô the circuit coiirt, with instructions that the same be dismissed for 
want of jurisdiction. 

On Behearing. 
(May 19, 1900.) 

The pétition for reheariûg flled in this case has received careful con- 
sideration. With so much pf the décision of this court as holds that 
the plaintiff was not a résident of the state of West Virginia when the 
action wàsiiistituted, wésee no reason. to change our opinion. The 
pétition for rehearing çalj? the attention of the court to the fact that 
proceedings in àttachment were issued in this case in the circuit court 
of the United States for the district of West Virginia, and that moneys 
bave been attached, and are now held,,sufflcient to pay the judgment 
obtained, below. Attention is also called to the fact that under the 
law of West Virginia the défendant corporation was required to ap- 
point a résident agent upon, whom proçess against it could be served. 
Upon the^é grounds it is contended that the défendant corporation 
could be eued in the district of West Virginia, and virtually had a rési- 
dence therein. The validity of thé àttachment proceedings dépends 
altogether upon the question, had the court jurisdiction of the cause? 
If it had not originally, the fact that iponeys were attached under it 
cannot create jurisdiction. the language of the act of congress on 
this subject is as follows: 

"And no civil aJltshall be brought before elther of said courts against any 
person by any original procéss or proceedlng In any other district than that 
whereof he Is an! Inhabltânt, but where tbe jurisdiction is foimded only on 
the fact that the ttctlon Is bètween citlzens of différent states, suit shall be 
brought only In the district: of the résidence of elther the plalntlfC or the 
défendant." ; Act Gong. Aug, 13, 1888 (25 ^tat. 434). 

The plaintiff is not a résident of the state of West Virginia. Can 
the défendant corporation, created under the laws of the state of Cali- 
fornia, be à résident of the state of West Virginia? In Eailroad Oo. 
V. KoontiZj 1Ô4 U. S. 12; 26 L. Ed. 648, it is held that a corporation 
created undèr the laws of a state is résident there, and nowhere else. 
It must dwëll in the plate of its création, aiid canhot migrate tô an- 
other soverèignty. But its resideiiee in ôûfe state créâtes no insupera- 
ble objection to' its contracting iii another. In Shaw v. Mining Oo., 
145 U. S. 449; 12 Sup. Gt. 935, 36 L. Ed. 768, it is held that under the 
act of congress quotedaboVe a corporation can sue or be sued only in 
the state or district in whîch it is incorporated, or in the state of 
Whieh'the other party îsk'èitizen. In Ee Hohoi^t, 150 U. S. ôfâ, 14 
SUp. Gt. 10, 37 L. Ed. 1211; this rule îs éniphasized, but it is held not 
tlî âpply to a case of a forei^ or alien corporation. And this excep- 
tion is declared in EailWay Co. v. Gonzalès, 151 U. S. 503; 14 Sup. Ct. 
iOl, 38 L. Ed. 248, to have been madé in order to prevent a failùre of 
justice, àiid it was distinctly declared that the term "foreigu" meant an 
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alien corporation. In re Keasbey & Mattison Co., 160 U. S. 230, 16 
Sup. et. 273, 40 L. Ed. 402, discusses and décides the same question, 
and says: 

"That case [Hohorst] Is dlstinguishable from the one now before the court 
in two essential particulars: First, it was a suit against a foreign corporation, 
which, lilse an alien, is net a citizen or an inhabitant o£ any district wlthin 
the United States; second, it was a suit for infringement of a patent." 

And upon this ground, aiso, was decided Steamship Co. v. Kane, 170 
U. S. 112, 18 Sup. et. 526, 42 L. Ed. 964, relied upon in the pétition 
for rehearing. 

The petitioner seems to rely on the act of 1875 as giving jurisdiction, 
and lays stress upon the attachment levied upon the moneys of the 
défendant corporation. The act of 1875 gives jurisdiction against an 
absent défendant in a suit to enforce any légal or équitable lien upon 
or a claim to, or to remove any incumbrance, cloud, or lien upon, the 
title to real or personal property within the district. But, when this 
suit was brought, the plaintiiî had no such lien upon or claim to the 
moneys attached. Its claim or lien arose because of the suit, and 
the suit did not arise because of the lien. No doubt, if the plaintiff 
had been a citizen and résident of the state of West Virginia at the 
time his suit was brought, he could hâve maintained his action, and 
could hâve pursued under attachment proceedings ail that the laws 
of West Virginia could allow him. Eev. St. U. S. § 915. But he was 
not a résident of the district of West Virginia at that time, nor could 
the corporation of California be, in the sensé of the statute, a rési- 
dent of that district. Southern Pac. Co. v. Denton, 146 U. S. 302, 13 
Sup. et. 44, 36 L. Ed. 377. And the circuit court had no jurisdiction. 
In the state court, probably, he could hâve had full remedy. The 
pétition is dismissed. 
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(Circuit Court, S. D. New York. May 10, 1900.) 

New Trial — Epfect op Spécial Finding. 

The fact that a spécial finding by a jury is against the weight of évidence 
does not alïord ground for setting aside its gênerai verdict, where it is not 
inconsistent therewith, and wliere there is ample évidence to sustain the 
gênerai verdict, outside of the question to which the spécial finding relates. 

On Motion by Défendant to Set Aside Verdict and for a New Trial. 

Henry W. Taft, for the motion. 
John J. Crawford, opposed. 

LACOMBE, Circuit Judge. There was abundant évidence in the 
case to sustain the gênerai verdict under the rule laid down by the 
court of appeals. It would not be at ail diiïicult to enumerate several 
particulars in which the jury might well hâve reached the conclusion 
that défendant had not "observed the utmost caution characteristic of 
very careful, prudent men." In addition to the gênerai verdict,, how- 
ever, the jury answered a spécial question, f ramed by the défendant 
and put at its request. The question is: 
101 F.—^a 
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. f'Attét tbe.bôotti' 6f thie derrick oib.ltB'attachments haalbegun movlng towards 
the teaofo ooHld thÇi txftlB Jiaye b^n Silowed dowm or BtJOpped after coming in 
slght In tlme to avold tlie accident?" ' 

This question did not itself covet tlie whole casé, nor was it coupled 
with otter quéstioiis; doterijig thé remalning isSiléS feûbmitted to the 
jury, The îfnfi^éï to tlie fttièstïôia 'y^^k agaiÉst the wiéight ot évidence, 
but such answer in no way conflicts with the gênerai verdict. Of 
course, if thé jury, hàd fôilûd â geiiëMl verdict M thé défendant, and 
answered the (Question' as theydidj the Whole ferdiètt^buld hâve to be 
set aside. In the authorities cited by défendant there was eithër 
somè incorisiëtëncy betwêèn the sj^cîM flnding âhd the gênerai ver- 
dict, or 'elsé it'^as miiMfést thiat thé gênerai vérdiict was induced by 
thé èrmÏÏèotis'àiiS-Wéi^'to thf^ spécial .ctùëstion. Bûch is not the case 
hère. If dêf èûdaht had! stf fipIetaéBitëd' his question hj others covering 
the môrë iinpbrtânt paiift ôf thé éaSë, the oné'Bâosf dealt on in the 
charge, hé woiild, by i^ibritig ànsWers to ail, hkve acdomplished what 
by the single 'qtiéâtiôilhè tias fàiléd'io do, viz. dîsepvèred precisély 
how the jury réached thë'ir gétlériar Veïdict. Biïf ^he has not done so, 
and wé hâve a geieràl terdict abfthdâhtly sustalned by proof, evên 
if éverythîng bèaring on , thê' précise, Question submitted wer ë elimiriat- 
ed f roni thé ckfee.' ' Thé ptôper prâctiàè iii such câSes is well set forth 
inStasër v.' Ho|ah, 120i Ind. 207, 227, 21 N. É. 911, ând22 N. E. 990. 
The inotioii is denied. ' ' 



. McÇUTÇ^BON T.. iîALIi OAPSIJLE ÇO. 
(Circuit Court bf Appeals, Slxthi Circuit. May 8, 1900.) 
No. 745. 

1. ApPEAL— RbVIEW— SUFPICIBNCT DP EXCEPTIONS. 

A single exception, ta^en to a charge as a whole, ■whlch does not direct 
the attention of the court to the partléulàï portions to whlch objection is 
made, raises no question for revlew; nor cs^n its Indeflniteness be remedled 
by a more partlcular spèclflcatlon In the asslgnments of error. 
3. Samb — Motion pok New Tbial. 

A rullng upon a motion for new trial cànnot be asslgned for error In the 
fédéral courts. 
8. Same— Questions not PKesentbd bt Record. 

A contract sued on cannot be adjndged vold, as contravenlng public pol- 
Icy, by an appellate court, where the alleged invalidity does not appear, 
, as matter of law, upon the face of the pleadings or the contract, and the 
question was not raised In the court below by a motion to direct a ver- 
dict, but was submitted to the jury as a question of fact on the évidence, 
without objection, by a charge not excepted to in that respect. 

Appeal from thé Circuit Court of the United States for the South- 
ern District of Ohio. 

Thls action was brought to recover damages for the refusai on the part of 
the National Capsule Company to perforni a contract executed on the 8th of 
August, 1892, between that Company and the Hall Capsule Company. The 
suit was Instituted In the state court, and removed, on defendant's application, 
Into the circuit court of the United States for the Southern district of Ohio. 
The contract was, in substance, one for the sale by the Hall Capsule Company 
to the National Capsule Company of certain patent rights, machlnery, and its 



M'CUTCHEON V. HALL CAPSULE CO. 547 

business of manufacturing empty capsules. Among the stipulations in the 
contract was one provlding for the institution and prosecution of a suit for the 
purpose of having adjudicated the validity of certain patents, and the ques- 
tion whether another company, cailed the Warren Company, was Infrlnging 
those patents. A more particular statement of the terms of the contract is 
not material for the purpose of the case as now presented to this court. 
The due performance of that contract on the part of the National Oapsule 
Company was guarantled in writing by the défendant In error, McCutcheon, 
and Charles M. Stephens, and the présent suit Is against détendant in error 
alone on the written guaranty. The trial in the court below resulted In a 
verdict in plaintiff's favor for $10,000, on which, after overruling the motion 
for a new trial, jndgment was passed, and the case Is brought hère for re- 
vlew. There was no exception on the triai In the court below to any ruling 
of the court in the admission or rejection of évidence. There was no motion 
at the close of the, évidence to direct a verdict in favor of the défendant, and 
the verdict was a gênerai one in favor of the plaintlff. There is In the record 
a bill of exceptions c6vering nearly 30O pages of the printed record, and pur- 
portlng to contaln ail of the évidence ofCered on the trial of the case In the 
court below. Much of this évidence consisted of letters, Identified In the bill 
of exceptions only by référence to them as Exhibits 1 to 57, Inclusive, wlth réf- 
érence to which the récital In the bill of exceptions is, "The letters are specl- 
fled below, without being copied in the record, but are made part of the same." 
The charge of the court was full and spécifie In relation to the issues In the 
case, extending over 13 closely printed pages of the record. The charge closed 
In a conversation between the judge and counsel of both parties as to the 
meaning and efCect of certain parts of the charge already given to the jury. 
This concluding part of the charge, wlth the only exception talien to the 
charge, was in the followlng language: "The Court: No doubt, that is a 
Sound raie of law, but how do you apply It in the présent caseî Mr. Matth- 
ews: I don't apply it at ail, except on this theory, tJiat the contract stlU 
remains in force, except that part of It which compels the buylng and flxing 
of priées was ehanged. The jury may hâve supposed that that was the same 
single contract. The Court: The rule in regard to suretyship In that respect 
Is undoubtedly this: A guarantor and surety are the same things In the eye 
of the law; and the release, where the principal contract, to which the party 
becomes a mère surety, is varied in any substantlal respect without the con- 
sent of the surety, that bars the surety from his obligation, because he Is In 
a position to say, 'The contract as It now stands is one which I did not 
guaranty.' Mr. Oranger: In that connection, we wiU ask the court to charge 
the jury, as a matter of law, that the contract, by Its terms, fixes the maxi- 
mum prices; it is no change in that contract to charge a less prlce. The 
Court: Undoubtedly not. That is correct. We will not prolong this discus- 
sion. The court Is clear that the taliing at a less price than the maximum 
agreed upon in the contract was not a violation of the contract, or, rather, not 
a change of It which would release the guarantor. (To which charge of the 
court counsel for défendant then and there excepted.)" The fourth assign- 
ment of error is to this part of the charge, setting it out as required by the 
rules of this court. There is an assignment of error on the déniai of the mo- 
tion for a new trial. There are some other gênerai assignments, not based on 
any question, ruling, or exception in the court below, otherwise than on the 
motion for a new trial. The contract itself was not made part of the plead- 
Ings, but Introduced as a part of the évidence, and during the progress of the 
trial the question whether the contract was illégal arose, as may be inferred, 
from the court's Instructions to the jury upon that subject. The case is now 
presented for considération on motion to dlsmiss, wlth which is unlted a 
motion to afiirm. 

C. Bentley Matthews, for appellant. 

Walter L. Granger and Miller Outcalt, for appellee. 

Before LURTON and DAY, Circuit Judges, and CLAKK, District 
Judge. 
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CîiAIEK, District Jud^ê^' àf ter stating the case, dellyered tlie opinion 
oftbe court i 

1 TJie record disclosingflo^ exception in the court below to rulings in 
thé admission or rejectioù of évidence, and tlierê being no motion or 
reqneet for a peremptory 'instruction in favor 6f the défendant, tlie 
contention bfthie ^eî^fiàsçàt in error is that the one. gênerai exception 
to tlie wtole charge does not authorize a bill of exceptions which 
brings before this court the whole évidence used on the trial of the 
case in the court belov*',, and that the bill of exceptions is alsp insufli- 
cient in view of rule 10 bf this court. 31 C. 0. A. cxiv., 90 Fed. cxiv. 
In view of this state of the case, it is insisted by the défendant in 
error that the case is not brought within the revieory power of this 
court, and that ii'6 question of law is presented for our considération. 
The S. C. Tpyon, 105 U. S, 267, 26 L. M- 1026; Pennock v. Dialogue, 
2 Pet. 1, 7 L. Éd. 327; Burton v. Ferry Cb., 114 U. S. 474, 5 Sup. Ct. 
960, 29 L. Ed. 215; and other cases^ — are cited as supporting the 
contention of the défendant in error; but, assuihing that the motion 
to dismiss sliould not he çi^stained, we are of opinion that there was 
color for the motion, which authorizes the court to entertain the mo- 
tion to afflrm, and that thie motion should be granted. The single ex- 
ception taken to the charge did not direct the attention of the court 
to the particulaï- portion^ of it to which the objection was made, and 
therefore raised no question for re view. It has been declared again 
and again that dut right of review is limited to questions of law ap- 
pearing on the face of the i*ecord, and no such questions are presented 
hère. In Sçlder v. U. S., 150 U. S. 92, 14 Sup. Ct. 10, 37 L. Ed. 1010, 
Mr. Chief Justice Fuller, in giving the opinion of the court, said : 

"There is no pretérise that the charge of the eourt, occupying twenty-four 
pages of the printed record, was erroûeous Ih every part, and no exception to 
any particular part js shown. The rtile Is that a gênerai exception to a 
Charge, which does not direct the attention of the court, to the particular por- 
tions of it to which objection is made, raises no question for review. Biirton 
V. Ferry Co., 114 U. S. 4T4, 5 Sup. Ct. '900, 29 L. Ed. 215; Iron Co. v. Blake, 
144 U. S. 476, 488, 12 Sup. Ct. 731, 36 L. Ed. 510; Lewis v. TJ. S., 146 U. S. 
370, 13 Sup. Ct. l36, 36 L. Bîd. 1011. It has also been settled by a long line 
of décisions of this court tJjàt the déniai of a motion for a new trial caanot 
be assigned (or error. As bbserved by Mr. Justice Lamar in Van Stone v. 
Manufacturing Co., 142 U. S. 128, 134, 12 Sup. Ct. 181, 35 L. Ed. 961, no 
authorities need be cited in support ôf the proposition." 

See, also, Holloway v. Dunham, 170 U. S. 615, 620, 18 Sup. Ct. 784, 
42 L. Ed. 1165; Hansen v. Boyd, 161 U. S. 397, 16 Sup. Ct. 571, 40 
L. Ed. 746, 

And the assignments ôf error cannot be availed of to import ques- 
tions into the record, in the absence of an exception which directs the 
attention of the court to the particular portions of the charge ob- 
jeeted to. Linàsay v. Burgess, 156 U. S. 208, 15 Sup. Ct. 355, 39 L. 
Ed. 399; Burton v. Ferry Co., 114 U. S. 474, 5 Sup. Ct. 960, 29 L. 
Ed. 215; Claassen v. U. S., 142 U. S. 140, 148, 12 Sup. Ct. 169, 35 L. 
Ed. 966; Philip Schneider Brewing Co. v. American Ice-Mach. Co., 
23 C. G. A. 89, 77 Fed. 138; Ansbro v. U;'S., 159 U. S. 695, 16 Sup. 
a. 187, 40 L. Ed. 310. 
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iiissaming that the exception, althoagh gênerai in its terms, conld 
be regarded as limited to that portion of the charge embodied in the 
f ourth assignment oi error, as insisted by counsel for plaintifif in error, 
it woirld only be uecessary to say that the charge in this respect was 
obyiously sonnd. Indeed, this ia now conceded, or, if not, is toc ob- 
Tiously trne to admit of déniai. 

The chief contention in this court on belialf of the plaintiff in error 
is that the contract sued on is ycid, as in restraint of trade, at com- 
mon law, and in contravention of the act of congress prohibiting con- 
tracta in restraint of interstate commerce. This question ia not raised 
by the assignments of error in this court, nor was it raised by the 
pleadings in the court below. It is insisted, however, that a contract 
eontravening public policy is one which should not be enforced, and 
that the objection should be noticed by the court and considered, 
in the absence of an assignment of error. The alleged illegality does 
not, however, appear as a matter of law upon the face of the pleadings ; 
and if, in view of the record, disclosing no motion for a peremptory 
instruction for the défendant, and only a gênerai exception to the 
charge, we were authorized to examine the évidence and refer to the 
contract, the asserted invalidity does not appear upon the face of the 
contract, or from the admitted facts of the case. The conditions, there- 
fore, which would justify this court in such action as is suggested, do 
not exist hère. Carter-Crume Co. v. Peurrung, 30 G. G. A. 174, 86 
Fed. 439. Furthermore, the issue whether the contract was invalid 
on account of any unlawful purpose, or knowledge of such purpose, 
in its exécution, was submitted to the jury as a question of faet, with- 
out objection, under a charge not excepted to in that respect, and 
without a motion to direct a verdict. Under such circumstances, this 
question of fact is not open to re-examination by this court. Hansen , 
V. Boyd, lei U. S. 402, 16 Sup. Ct. 571, 40 L. Ed. 746. Judgment af- 
firmed. 



In re DEW8. 

(District Court, D. Rhode Island. January 12, 1900.) 

Bankrtjptct — Opposition to Dischargk — False Oath. 

Whcre a bankrupt, on a hearlng on his application for discharge, pro- 
duces to the court a wrltten account, called a "Statement of Bxpendl- 
tures," which purports to show in détail the disposition made of a sum 
of money which he is charged with having secreted, and testifies to its 
truth, but such statement is in fact false and Inaccurate, If the inac- 
curacies are the resuit of an Intentional and fraudulent manipulation 
of figures, for the purpose of making a showlng favorable to the banlt- 
rupt, and not the conséquence of an honest mlstalte, he is guilty of 
mailing a "false oath and account in a proceeding in bankruptcy," wlthln 
the meaning of Bankr. Act 1896, § 29b, subd. 2, and his discharge must 
be refused. 

In Bankruptcy. On application of bankrupt for discharge, and op- 
position thereto by creditors. 

H. E. Bollee, for objecting creditor. 

Lorin M. Cook and S. W. K. Allen, for banlmipt. 
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BR,0^Pf,,fli8^rktJ :TliefW^slUHgtonNatio];i,al Bank, a cred- 

itop, jopï^es the, âischaçge of the bajirupt on the folïojying grounds: 
(l^,;|l^êcause tibi^fl^aidirupt tas made^4^^^^ oath and a îalse account in 
and in relation ti» a proceeding in the inatter of his bé^iikniptcy; said 
proceeding being a hearing before tbiS court upon the pétition of said 
bankrupt for his discharge and the objections of said çre^^itor thereto. 
(2) Because gaid, bankrupt at said hearing made tqaîid presented to 
said court in writing as a part of bis évidence in said proceeding a 
fftlse account, entitled "Statêment of , Expenditures,'' which account 
purported to show the way in which said bankrupt ihad spent |125,- 
2^2.98, withdra-SYn by him from the yhœnix Woolen Company, a cor- 
poration. (3) Because said bankrupt in said proceeding made a false 
oath and testifled falsely to said court in substance that said account 
«ubstantially sbowed thé manner in which said sum withdrawn by 
him; from said Phœnix Woolen Company had been expended by him. 

Previous to the hearing before me the bankrupt had been under 
examina tion before the référée for some 30 days, and it is stated in 
the bankrupt's brief, and aç appears from the évidence taken before 
the référée, that atthose hearings the objecting creditor had, in effect, 
charged the batnkrupt with having appropriated and secreted from his 
creditora money drawn by him from the Ehœnix Woolen Company. 
The manner in which the bankrupt had disposed of the sum of |125,- 
242.98 had been long a subject of examination, and the bankrupt was 
so thoroughlyiaware of the necessity of accounting fully for the dispo- 
sition of this sum that he had prepared and brought into court v?ith 
him a written account showing on one side by items the amounts re- 
ceived from the Phœnix Woolen Company, and on the other what was 
marked in open court as a "Statêment of Expenditures," the last item 
of which was as foUows: "Premiums on life Insurance in hands of S. 
Williams, àlso interest on above notes until paid, and family expenses 
for seven years, |45,903.08." The accounts were balaneed by this 
last item. Not only does the face of the account show that it was 
prepared and intended to show the manner in which the sum of |125,- 
242.98 received by the bankrupt Wâs expended, but it was in express 
terms preseated to the court for that purpose. 

After the bankrupt had testifled to the receipt of |125,242.98, his 
cpunsel said to him, "Now, Mr. Dews, I wlsh you would explain what 
you did with that money." In reply to a question from the court, 
"Is there also an account of the disposition?" counsel for the bankrupt 
replied, "Yes, sir." The bankrupt then proceeded to explain the 
account of expenditures, concluding with the statêment, "This used 
up the 11^,000." It is clear beyond a reasonable doubt that the 
bankrupt intended that the court should accept this as a statêment 
of what hà'd /been doue with the sum of |133,000, and should believe 
that no part of this sum had been concealed or appropriated by the 
bankrupt. Yet it is an indisputable fact that in this very account 
there is a concealment of the method of disposing of some |30,000 of 
the bankrupt's receipts. The inaccuracy of the statêment of expendi- 
tures is conceded, and an amended statêment bas been submitted by 
the bankrupt. The original statêment contains items amounting to 
about 130,000, which were not paid out of the |125,000. The account. 
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therefore, is untrue in at least two partieulars: First, in the insertion 
of sums aggregating $30,000 as pajinents made from the |125,-000 
wlien in fact they were not so paid; second, in the statement that the 
sum of 145,000 covered certain premiums, interest, and family ex- 
penses for seven years. The banlcrupt's right to a discharge must 
therefore turn upon the question, were thèse inaccuracies due to mis- 
take, or were they the resuit ol an intentional and fraudulent manipu- 
lation of figures, for the purpose of making a showing as favorable as 
possible to the bankrupt, regardless of the actual facts. The bank- 
rupt contends that the conceded inaccuracies were due to mistake. 
At the hearing, though this matter was stropgly pressed by couneel 
for the objecting créditer, the counsel for the bankrupt made no reply 
thereto. Though this question was then before the court for décision, 
it seemed that the serious nature of the charge rendered it proper to 
give to the bankrupt the fullest opportunity for explanation, and per- 
mission was given to the bankrupt to file, within 30 days, a brief spe- 
cially directed to the charges contained in the additional spécifications. 
In re IJews (D. C.) 96 Fed. 181. This décision was rendered on June 
21, 18î)9. Further time was granted, and the brief was flnally flled 
after a period of about three months. 

In the brief it is not contended that the account was correct. It is 
contended simply that this was an houest mistake, v/ithout any rea- 
sonable explanation of how the mistake arose. The statement of ex- 
penditures was deliberately prepared, and was on the final sheet of 
the account in a column parallel to that of receipts, not, as the brief 
states, on a separate sheet. The accounts were balanced, showing 
that the bankrupt fully understood that the important inquiry was 
the relation between the receipts and expenses. The bankrupt is a 
man of wide expérience, and it is impossible to belieye that he could 
hâve misunderstood tiie charge reiterated through some .30 hearings 
before the référée and again before the judge. He fully understood 
that he was to explain what he dld with a spécifie sum of money, and 
adopted a method of accounting which enabled him to avoid any ex- 
planation of what he did with |30,000 of that sum. Whether this was 
done for the purpose of concealing the présent possession of assets, or 
for the purpose of concealing extravagant expenditures, is immaterial. 

This mode of accounting is further suspicious from the fact that it 
is a departure from the usual method of accounting. On the books of 
the Phœnix Woolen Company appeared not only the receipts of the 
bankrupt, but also an account of personal expenditures. A man of 
the bankrupfs expérience, desiring in good faith to explain, would 
hâve resorted flrst to this account. It is idle for the bankrupt to 
«daim that his account was the resuit of lus best efforts to show his 
expenditures, when he had on the books an itemized account that 
would hâve shown the final item of the account presented to hâve been 
far in excess of |45,000. In order to work in as expenditures from 
.'?il25,000 the nidneys drawn in his wife's name, the bankrupt was com- 
pelled to ignore his personal account of expenditures on the books. 
Instead of referring to his books, he produced a large bundle of re- 
ceipts. Had he taken the obvions course of inserting ail expenditures 
shown on the books in addition to those he took from receipts, etc., 
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it would have appeared that he had expended at least $30,000 more 
than lie hâd receîyed. The failure to resort to his personal account 
on ihe books is strong évidence of fraudaient intent. 

Not only did the bankrupt insert items known to him net to hâve 
beeu paid out of the f 125,000, but in order to do this he also knowing- 
ly omitted many items, as, for example, large eums given to his chil- 
dren upon their toarriage, which eould not hâve escaped his memory. 
The bankrupt's testimony is, in my opinion, false in the suppression 
of those items as well as of many other items appearing on the books. 

The bankrupt contends that he had put in évidence the books of the 
Phœnix Woolen Company, both ledger and journal, and that they 
spoke for themselves, and that "when it is desired to ascertain what 
has become of the $125,000, or any other sum drawn by the bankrupt 
from the Phœnix Woolen Company, it is only neceesary to examine 
the books." But this is not true. As a matter of fact, the books do 
not diselose fully hovs' the bankrupt disposed of his money. Though 
the disposition of a large amount is shown, many items are simply for 
raoney drawn, without showing how it was applied. The bankrupt 
himself claimed that the books would not show what he did with the 
money, and that, therefore, he had resorted to "releases and one thing 
,and another." The accounts contained in the books of the Phœnix 
Woolen Company were not offered by the bankrupt to support his ac- 
count of expenditures. 

He further contends that the accounts of Mrs. Dews were in the 
books, and spoke for themselves, and showed that a part of the ex- 
penditures were from money drawn by her. But this was not in any 
way referred to by the bankrupt in explaining and presenting his ac- 
count. On the contrary, throughout the protracted examination be- 
fore the référée, the bankrupt had vigorously and successfully resisted 
persistent attempts to examine the account of Mrs. Dews, and in the 
hiearing before me the counsel for the bankrupt, so far from oflering 
Mrs. Dews' account in évidence, strenuously insisted that it should 
not be examined. Had this effort to exclude Mrs. Dews' account been 
successful, there would hâve been no means of disputing the bank- 
rupt's statement that he had paid those sums from his own withdraw- 
ale. I am satisfled that this account was prepared and presented with 
reliance upon a légal objection to prevent the introduction of Mrs. 
Dews' account and the exposure of the falsity of the statement of ex- 
pçnditures. It is absurd for the bankrupt to claim, as évidence of 
gpod faith, that he put in évidence the account of Mrs. Dews, to which 
he did not refer to support his account, and which conclusively dis- 
proves his account. Not until, against the bankrupt's objection, the 
dourt ruled that the objecting creditor had the right to examine the 
account of Mrs. Dews was any allusion made to the fact that certain 
items were paid out of Mrs. Dews' withdrawals. The effect of the 
ruling was at once obvious to the bankrupt, and his foreed allusion to 
îïrs." Dews' account, instead of aflfording évidence of good faith, is 
rather évidence that he quickly saw that the introduction of Mrs. 
Dews' account was a destruction of his own account, and exposed the 
fraudulent theory upon which it was prepared. 

Thé offense was fully complète before any allusion to her account, 
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and is not in the least mitigated by certain expressions of the bank- 
rupt wliich tend to show that he thoroughly understood tlie false prin- 
ciple upon which his account was prepared, rather than that he intend- 
ed to explain to the court facts which would entirely destroy bis care- 
fully prepared account. The bankrupt is thoroughly familiar with 
accounts, and it is impossible to believe that his original plan was to 
présent an account, and then to supplément that account by évidence 
that would show it untrue in fact as well as irresponsive to the in- 
quiry, "What was doue with the sum of |125,000?" After a most 
cautions and careful examination of this case, I am convinced beyond 
a reasonable doubt that the bankrupt is guilty as charged in the 
spécifications, and the discharge is therefore denied for the reasons 
therein stated. 



In re BARDEN. 
(District Court, E. D. North Carolina. May 15, 1900.) 

1. BaNKRUPTCY — B^ILIKG FeE — PARTKElîSiriP PETITION. 

Where a partnership applies for the benefit of tlie bankruptcy law, 
and tiles a pétition for tlie adjudication of tlie flrm as such, and also 
separate pétitions for tlie adjudication of tlie several partners, eacb 
pétition, with the accompanying schedules, constitutes a separate and 
distinct "case," wlthin the meaning of the provisions of the ace relating 
to fées of officers; and a deposit of the statutory flling fee of 825 
must be made, not only for the partnership, but also for each member 
of the firm who seeks an adjudication. 
3. Same— Time op Depositikg Fee. 

A deposit of the statutory flling fee by a proposed Toluntary bank- 
rupt, not within the exception in favor of paupers, is a condition pré- 
cèdent to the flling of the pétition; but if the pétition is placed on flle, 
and an adjudication made without paynient of such fee, the objection 
niay be raised on the bankrupt's application for discharge, and action 
on such application will be stayed until the flling fee Is paid. 

In Bankruptcy. On bankrupts' pétition for final discharge. 
The référée certifies the following facts: 

"On the 4th day of March, 1900, I received order of référence, and partner- 
ship adjudication, pétition, and schedules, in the matter of .1. P. Wilson & 
Co., bankrupts. The flnal clause of the pétition is as foUows: 'Wherefore 
your petitioners pray that the said firm may be adjudged by a decree of 
the court to be bankrupts, within the purview of said acts.' The order of 
référence and adjudication are hereto attached, and marked Exhibits 'A' and 
'B,' respectively. Attached to the individual schedules, which accompanied 
the schedule of partnership property, were individual pétitions, but the un- 
dersigned référée is Informed that thèse individual pétitions were not filed 
as separate cases with the district court clerk in Raleigh; that no deposit 
fee was made, exeept $25 in the partnership matter; that the judge was not 
asked to make Individual adjudications, and that no Individual adjudica- 
tions were made by the judge, and that the Individual pétitions and schedules 
were not referred to tUe référée, exeept as a part of the partnership péti- 
tion; that at the flrst meeting of creditors, in the matter of .T. P. Wilson 
& Co., the référée called the attention of the bankrupt's attorney to the fae't 
that there was no Individual adjudication of bankruptcy, though individual 
pétitions had been filed, and suggested that members of bankrupt flrm 
would not be entitled to receive individual discharges; the said attorney s, 
Messrs. Stevens, Beasley & Weeks, decided to flle Individual pétition with 
the district court clerk lu Wilmington, so that the référée could be ;r.itlior- 
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ized to malif thp; todivldual adjudications; a few days afterwards, to wit. 
on Marcli 22d, thé référée recel ved Indlvldual pétitions and schedules In the 
mattèrs oi J. B. PëUock, J. R. Barden, and J. P. Wilson, M'itli order of référ- 
ence from deputy I Clerk of tlie United States district court at Wilmington, 
and, supposlng déposit of $25 liad been made in each case, lie at once made 
adjudications in thèse matters, and malled notices of first meeting to cred- 
Itors, and had same published In the Morning Star; that on the foliowlng 
day he was notlfled by the clerli in Wilmington that no deposit had been 
made; the référée at once notiaed Messrs. Stevens, Beasley & Weelcs, and 
requested that same be made. They replied: 'The flllng fées are in the 
hands of Mr. WeeliS, my partner, In Wilmington. Mr. Sha-w at first refused 
to file indlvldual pétitions of Barden and others, but, upon examlnation of 
the order sent from Balelgh slgned by Judge Purnell, It stated that the 
indlvldual adjudications had been made by Judge Purnell, and fées paid 
Therefore we hâve been holding the funds. On April 2d, when we see you, 
we will do what Is rlght.' Nelther in the vrording of the act nor In the 
form of partnershlp pétition prescribed by the suprême court does It seem 
to hâve been eontemplated that diseharge from indlvldual debts could be 
had upon partnershlp pétition. Of course, it is frequently necessary thaï 
indlvldual assets and liabilitles be consldered In the settlement of partner- 
shlps by trustées In bankruptcy. If every member of a partnershlp could 
recelve a discharge from hls Indlvldual debts after a flrm adjudication, ail 
the bankrupts In à town, by forming a partnershlp, could get their indl- 
vldual diseharges for $25. However thls may be, no individual adjudications 
were asked in the partnershlp pétition, nor granted by the judge, and the 
Indlvldual pétitions flled in a différent town constituted separate cases. Had 
the référée known that no deposit fee had been made in thèse cases, he 
would not hâve slgned adjudication, and called first creditors' meeting In the 
Indlvldual matters; but, vchen he vcas Informed no fées had been deposited, 
he had already slgned adjudications, mailed notices, and publication made, 
80 he coneluded to go on wlth the proceedings, and when pétitions for dis- 
charge were flled raise the questions — First, of whether the bankrupts are 
entitled to indlvldual discharge where there is no Indlvldual adjudication; 
and, second, whether bankrupts can flle partnershlp pétition In Ralelgh be- 
fore the judge, and, after partnershlp adjudication is made, flle Indlvldual 
pétition In Wllïnington, and hâve the référée make adjudications on thèse, 
and proceed to discharge at a cost of $25 for the flling fées of ail. The un- 
dersigned référée does not think that the bankruptcy act and gênerai ordera 
justify the contention of the bankrupts in thls case, and he therefore recom- 
jiends that they be required to make the $25 deposit In each of the indl- 
vldual proceedings before redelving Indlvldual discharges." 

Stevens, Beasley & Weeks, for bankrupts. 

PURNELL, District Jtidge (after stating the facts as above). The 
question presènted by the foregoing finding of facts, of which the in- 
dividual bankrapt partners ask a review, seems to be one of ûrst im- 
pression. No opinion in point is cited, except two district court opin- 
ions, in which I cannôt concur; and, if there has been any other dé- 
cision, it ha^ been overtboked by couneel, référée, and court. The 
décision musi dépend on, a construction of the statute itself, gathering 
the législative intent from the provisions therein,— ^"from the four 
corners" of the âct. Section 52 of the bankruptcy act, after prescrib- 
ing thé dutiés of the clërk[ says: "Clerks shall reppectively receive 
as full compensation for their services in each estate a flling fee of ten 
dollars, eXcept where a flling fee is not required of a voluntary bank- 
rupt." This section further provides for the fées of the marshal. 
The case at bar is not qhejof those é:fceptéd. Seçtioi iO of the act 
provides: ; "Beferees shall «eceive as fuU compensatiou for their ^erv- 
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ices payable after they are rendered a fee of ten dollars deposited 
with the clerk at the time the pétition is flled in each case," etc.; the 
remaining clause referring to commissions, which are not pertinent 
to or material in the présent inquiry. Section 48 provides for a fee 
of five dollars and commissions for the trustée "in each case." 

What do the expressions "in each eetate" and "in each case" mean, 
as used in the statute, when a partnership files a pétition in bank- 
ruptcy? Among the définitions peculiar to the act is that of "per- 
son," which (section 1, subsec. 19) shall include partnerships, showing 
the législative intent was to recognize firms as légal entities, separate 
and distinct from the individual members of the firm or partnership. 
Section 4, applying this définition, provides for a voluntary pétition in 
bankruptcy of a partnership, and the next section (5), without the aid 
of the définition, provides expressly for such adjudication. Subsec- 
tion (d) of this section provides that the trustée shall keep separate 
nccounts of the partnership property and of the individual partners; 
(e) that the expenses shall be paid from the partnership property and 
the individual property in such proportion as the court may deter- 
uaine; * * » that the proceeds of the partnership property shall 
be appropriated to the payment of the partnership debts, and the net 
proceeds of the individual estate of each partner to the payment cl 
the individual debts; the surplus, should there be any, after paying 
the individual debts, is to be applied to the payment of partnership 
debts, and vice versa; and (g) the court may permit the proof of the 
claim of the partnership estate against the individual estâtes, and 
vice versa, and may marshal the assets of the partnership estate and 
individual estate so as to prevent préférences, and secure the équi- 
table distribution of the property of the several estâtes. The follow- 
ing provision is for the administration of the partnership estate when 
ail partners are not bankrupt. Other sections might be quoted to 
illustrate the provisions peculiar to partnerships, but the foregoing 
are sufQcient to show a récognition of the partnership as a distinct 
entity, and the législative intent to recognize différent estâtes when 
a partnership and the individual partners are adjudged bankrupt, — 
the sensé in which the words "each estate" are used in the section 
providing for the payment of the clerk's fées. Most of the décisions 
which hâve been made on this Une apply to the commissions allowed 
by the act, and none bas been cited or found applicable to the flling 
fées. In Ee Meyer, 39 C. C. A. 368, 98 Fed. 916, the circuit court of 
appeals of the ^cond circuit took the same view, above expressed, as 
to the distinct entiiy of a partnership and individual partners, and 
held, in an involuntary proceeding against a firm and its members, 
no adjudication can be made against a partner who bas not com- 
mitted, or participated in committing, any of the acts specifiéd in the 
statute as acts of bankruptcy. In gênerai order No. 8 the suprême 
court seems to recognize this distinction as it does in the prescribed 
forms. 18 Sup. et. v. Form No. 2 (Id. xviii.) closes with a prayer 
that the firm be adjudged bankrupt, and No. 1 (Id. xi.) is the indi- 
vidual pétition. In short, the proceedings are separate; the estâtes 
différent. Thei only logi cal conclusion from the act itself, keeping in 
view the législative intent deducible therefrom, "estate" having no 
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restricted technical meaning, but meaning the ownings, real and per- 
'sonal piroperty, choses in action) wMtever may belông to the person. 
as defined in the Statute, is that congress meant exactly what the 
statute proTides. Clerks shall rèceive for their services to each es- 
tate a ûling fee of flO; that is, $10 for filing the pétition and sched- 
ules of the partnership, and $10 for fliing the pétition and schedules 
of each individual memher thereof,— -flO from each esta te to be ad 
ministered. And if congress' thus used the words "each estate," it 
is not probable the phrase 'Un each case" was used in a more re- 
strictive sensé. In section 1 spécial meanings are given to the words 
and phrases used in the act, "unless the same be inconsistent with 
the context." Congress thus, in addition to the rule of construction, 
by express ternis made the context the test for the meaning of the 
words and phrases used in the act. 

The labors of the référée and trustée are greater in every case 
than those of the clerk. The référée, by section 39, is required to 
prépare dividends, examine schedules, and, if defective, cause them 
to be amende^, furnish information to parties in interest, prépare rec- 
ords, prépare and file schedules of property and list of creditors, etc. 
In short, he is the court in many respects, as deflned in section 1. As 
the estâtes muSt be kept separate, the pétitions and schedules being 
différent, many questions may arise as to the estâtes of the flrm or 
individual members, thus making several cases. Because the papers 
are or may bé flled in the same files case, jacket, or envelope does not, 
of necessity, make them one and the same case. The case at bar 
'is a part of the original proceeding of J. P. Wilson & Co., as was the 
case of J. E. PoUock, recently decided, but they involve questions 
which could not arise in the original proceeding; hence are separate 
cases. The trustée, too, whose duties are deflned, must keep separate 
accounts of each estate. In short, the act recognizes separate es- 
tâtes, and it is a logical conclusion from the act itself it was intended 
that each pétition, set of schedules, and estate should in the bank- 
ruptcy court eonstitute separate cases. "Case" bas no technical re- 
strictive légal meaning. Congress evidently used the word to apply 
as above considered, and not, while allowing to the clerk a flling fee 
in each estate, require the ofScers created by the act to administer, 
collect, distribute, and settle possibly half a dozen estâtes as one 
case. The duties of thèse offlcers are more responsible, burdensome, 
and laborious than those of the clerk, and it is not reasonable to sup- 
pose congress intended the narrow construction to be given to the 
act which would require of them so much more for so much less 
compensation in this peculiar class of proceedings. My conclusion 
is that the proper construction of the statute in proceedings where 
pétitions are flled by a partnership to hâve a flrm adjudged bankrupt, 
and a pétition by the individual members of the flrm, is that each pé- 
tition and the accompanying schedules eonstitute a separate and dis- 
tinct case; hence the référée and trustée are entitled to a fee of ten 
and flve dollars, respectively, in each case, — one on the partnership 
pétition, and one on the pétition of each individual member. The 
gênerai idea of the bankrupt law is economy in its administration, 
but, above this, the law is just, — ^just to bankrupts, just to creditors, 
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and was intended to be just to the offlcers of the court. Any other 
construction would net be in keeping with the spirit of the law, but 
fiagrantly unjust to the oflQcers. 

The case at bar is one strong in point. The adjudication as to the 
firm was made at Raleigh by the district judge on the pétition and 
schedules there filed. Afterwards pétitions and schedules were flled 
at Wilmington, and the référée made the adjudications. Hère are 
separate cases certainly, and the proceeding is in strict conformity 
with the statute. There is no argument in the fact that the court at 
Wilmington is a part of the court at Raleigh, and the offlcer at Wil- 
mington a deputy clerk. Under Act April 13, 1792, c. 17, there was 
but one district, known as "North Carolina District," and this district 
was by act of February 13, 1801, divided into three districts, to be 
known as "Albermarle," the courts of which were to be held at Eden- 
ton; "Pamlico," the courts of which were to be held at New Bern; 
and "Cape Fear" (Clarendon), the courts of which were held at Wil- 
mington. There was one judge. It was provided by statute the dis- 
trict court should "appoint clerks for said courts, respectively, which 
clerks were required to réside and keep their records of said courts 
at the places of holding said courts whereto they shall respectively 
belong." The courts of the district hâve been held at thèse places un- 
til, since 1872, the court formerly held at Edenton bas been held 
at Elizabeth City. The Western district of Korth Carolina was es- 
tablished by the act of June 4, 1872 (17 Stat. 217). The act of Au- 
gust 9, 1894 (28 Stat. 274), provided for a session of the district court 
at Ealeigh, and re-enacted the law as it was before in regard to other 
courts of the district. There has been no other spécial législation 
on the subject of the clerks, but, in déférence to a décision of the 
comptroller of the treasury (1898), that there should be no complica- 
tion in regard to the accounts of thèse oflfîcers, in which it was held 
that there could be but one clerk in the district, a clerk was ap- 
pointed to réside at Raleigh, and the other clerks made deputy clerks. 
The décision referred to does not seem to be in conformity with law as 
contained in the acts of congress, but deferring to it saves trouble 
to the clerks in having their accounts settled. The several courts 
in this district are separate and distinct, according to the acts of con- 
gress. The clerk at Wilmington should, as required by section 51, 
subsec. 2, of the bankrupt act, hâve collected a fee of $25 in each 
I)etition flled. The payment of thèse fées is a condition précèdent 
to filing a pétition, when the case does not fall under the exception, 
as this one does not, and until paid the petitioner has no standing 
in the bankruptcy court. The pétition for final discharge will not 
be heard when it appears the fées hâve not been paid. Action herein 
will be deferred until the filing fee» are paid. This ruling applies to 
the petitioners J. R. Barden, J. P. Wilson, and J. E. PoUock, bank- 
rupts, trading under the firm name of J. P. Wilson & Ço. The ruling 
of the référée is affirmed. 
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Kl !P$ MiTLB RiyÉH liUMBER 00. i 

(District Court, Wf, I). .A?l£ansas, Texartana Division, February, 1900.) 

1. Bankruptct— G««'03i!AiH)'li;xp)i;N8B8— Fbe oï Crbditoè'b Attoknbt. 

Where one -^fjthe credltors of a bankrupt, by liis attorney, objecta 
to tlie allowançe;of a clalm flled by ànother creditor, the trustée de- 
cllning to Interfère, and upon a cdûtq'st and trial sëcures its rejection, 
thereby sa vlng a considérable sum fdr distribution among the cred- 
ltors generally, the attorney for : sueh eontesting creditor may be al- 
lowed a fee for bis professlonal services jendered, to be paid out of the 
estate. 

3. Samb— ATTORBfBT FOR. TBtrsTBB— Compensation. 

Oreditors of a banlirupt, at thelr flrst meeting, when they elect a 
trustée, should also elect an attorney to perform such services for the 
tnistee as be may reqnlrê, If they beUeve the services of an attorney 
■will be neeessary for the préservation of the estate. Failing such action 
on the part of creditors, the référée may authorize the trustée to employ 
an attorney, if satisfled that such àl Course is Imperatively neeessary 
In the best intérest of the estate; and an attorney so employed will be 
allowed a fee, of sueh amouftt as will actaally compensate hlm for serv- 
ices rendered, chargeable as pact of the expense of administering the 
estate. \ 

In Bankruptcy. ' On review 01 deciâioiD of referefe in bankrupt cy al- 
lOAVing a fee, payable out pf tbe festàte, to the attdrneys for a creditor 
of the bankrupt i 

The opinion of, the référée (A. H. SEVIEE) was as follows: 

The facts in tbis case briefly are as fo^lotvs: The LIttle River Lumber 
Compiany was adjud^ed bankrupt on January 14, 1890, and the flrst meeting 
of ' Its Creditors was -held on January '25, 1899, when a trustée was elected. 
On August 7, 1899, , O'Dwyer & Abern, creditors of this eptate, filed an un- 
secured clajnj against the estate for $1,99645 . for allowance by the référée. 
A. ÏJemai-ce, anothet Unsecurefl creditor of the Little River Lumber Com- 
pany, whose Clâim hàd been allo#éd by the référée, flled on the l9th day of 
October, 1899, a protest against' the allowance of thé «Iftim of O'Dwyer & 
Ahern, on the ground of tbat,flrm being a preferred creditor of the estate. 
The issue, af ter notice to ail tl^e créditons by thé refpree, wa,s contested be- 
fore the référée on October 30, 1899, by attornéys of Demarce and O'Dwyer 
& Ahern, and the daM of O'Dwyer & Abern for' $1,996;45 was disallowed 
by the référée, wheréupofiG'Dwyer & Abern flled a pétition for a review 
of the proceedlngs iby, the, judg^ of; the; lUnlted States district court of the 

Western district .of Arkansg^s. The case w^s heardby Hpn. John H. Rogers, 

United States district judgé, ànd tbe deqlsién of the référée was sustained. 
92 Ped. 585. Thé' estate' 'of 'the BittleRlvër Lumbér Company had, previously 
to this décision, paiM'50 ï)er; cent, dlvidends' upon its indebtedness, so the dis- 
allowajjce of tbis :çlaim ofiO'DiYyer ,& Al^ern isayed $1,000 for distribution 
among the çr^itprp of tlii^ jestate; î^o^, comes the flrm .of Kirby & Carter, 
attornéys, Joiherf by thelr c^ent Démarcë,' the eontesting creditor in this case, . 
and -makés application for an ' attofdey's 'ieé 'fôr ?200 fôr legàî services ren'- 
dered in eoiitesting^ and deféating thi^ •daib :6f O'Dwyer & Ahei*n. The 
attornéys of 0?Dw;yeri&:Ah.6iifl; and- sévirai ;pther creditors flle objections to, 
the , payment : of ;any fee to,.Kl;;by, 4=; Cartcfr, ^ttprueys,<;ontending; that the 
bs'nkrupt act makes hp proviSIçns . for ' payni.e'nt of an attorney's. fée wheré 
onè' 'éfealtor'^ coilteSts' àiibtter' crfedltoi^'s ëi^iin.' ■ ■ Section ; 64 oï thé bankrupt 
act (paragraph "b") provides for payment of one teasouaible fee to an attoriij 
ney for services actually rendered to the petitioning creditors in involuntary 
cases, but malses no provision for payment of an attorney's fee in suits be- 
tween creditors over the allowance of contested claims. The attornéys for 
creditors who oppose the allowance of the claim of Kirby & Carter cite as 
conclusive authority, and dépend aimost exclusively on, the opinion of Judge 
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Phillips rendered In the caae of In re J. W. Harrlson Mercaiïtfle Co. (D. C.) 
95 Fed. 123, as sustaining their contention In obiectlag to the allowance of 
■QiiM fe«, * ♦ * In courts of equlty a party wbo brings property into a 
gênerai fund for creditors la aJlowed hls costs ont oi the fund In préférence 
to ail other clalœs. Thls la a weU-known propotiAtlon. See Trustées v. 
Greenough, 105 U. S. 538, 26 L. Ed. 115T. Is not that a proper raie to apply 
In the case at barî See General Order in Bankruptcy of United States Su- 
prême Court. 18 Sup. et. X. "The trustée may properly be allowed coun- 
sel when the situation reqiMres assistance, and fées of such counsel are prop 
erly allowed as part of the expenses of the bankruptcy proceedlngs." Wool- 
son, J., in Re Stotts (D. C.) 93 Fed. 438. It is the province of the truste* 
to represent ail the créditera and bring ail suits in the administration of the 
estate. Yet where the trustée déclines to act, as is plainly shown by the évi- 
dence in this case (although secured against costs and expense of the suit 
in event of failure), and where the trustée leaves It to a créditer of the 
estate to resist the allowance of a claim, it is the opinion of the référée that 
that créditer had the right to make the contest; and, having made it success- 
fully, is entitled to hâve the fee of his attomey paid eut of the gênerai fimd. 
And the référée se flnds. The attorneys, Kirby & Carter, will be paid $125, 
that amount being estimated as ten per cent, of the dividends, past, présent, 
and future, declared upon this disallewed elaim of O'Dwyer & Ahern, can- 
celed and turned into the gênerai fund of this estate, as the resuit of thls 
contest. 

Kirby & Carter, for A. Demarce, contesting créditer. 
Jones & Hudgins and Williams & Arnold, for other creditora. 

EOGrEES, District Judge. In this matter the action of the référée 
is afflrmed. The trustée in this case at the time this claim should 
hâve been resisted had removed from the state. Under the advice 
of his counsel, to the eiîect that he had no right to employ an at- 
torney for the purpose of resisting fraudulent claims, he declined to 
employ counsel. Being away from the state, and his counsel de- 
clining to act without rémunération, the counsel in this case, using 
the name of one of their clients, A. Demarce, resisted the claim of 
O'Dwyer & Ahern, and successfuUy defeated it, thus increasing the 
assets of the estate for the beneât of ail the creditors to the extent 
of about $1,000. The court is somewhat familiar with the services 
rendered in this case, and thinks the allov^ance made by the référée 
is not exorbitant. This allowance is made and goes as a part of the 
expenses of the administration of the estate, and is allowed under 
the gênerai equity powers of the bankrupt court. It seems to me that, 
on well-recognized équitable principles, an attorney who, under the 
circumstances of this case, intervened and successfuUy resisted an 
unjust claim, ought to be paid by the estate which was beneôted by 
his services. The injustice of requiring the intervening créditer to 
pay the attorney is manifest. His distributive ehare of the funds pre- 
servéd to the estate would not pay one-third of the attorney's fee 
if he were required to pay for the services. It is inéquitable and un- 
just to permit the other creditors to avail themselves of his services, 
accompanied by the necessary risk, involving costs, etc., and then 
share in the estate without contributing to the payment of the at- 
tomey who did the work. The court, however, does not intend that 
this casé shall become a précèdent for future cases. The better opin- 
ion is that at the flrst meeting of the creditors, when the trustée is 
elected, if the creditors believe the services of an attorney for the 
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trustée are iiëiçesSary f or the préservation ot tië estate, tiey should, 
at the same tiiii^; tàèj elect a trustée,, elpct an âttorney to perform 
such services as lie ma j rèquire. In re Smitli, lAm. Bankr. E. 37. 
In the event they do not do so, and the trustée becomes satisfied that 
the services of an attorney are nece^sary, the référée should direct 
him to employ ap attorhéy, his services to be compensât ed upon ap- 
plication to the court, the amount to be charged as part of the ex- 
pense of the administration of the estate. The référée, however, 
should always s^tisfy himself, by conférence with the trustée, that 
an attorney's services are necessary, and ought not to authorize the 
employment of ;one where the creditors bave not elected one, except 
vs^here tbere is an imperative necessity therefor in order to subserve 
the best interest of the estate. In view of the whole spirit of the 
bankrupt law, counsel wlio are required to represent the trustée must 
expect only such rémunération as will actually compensate them for 
services rendered. The court will endeavor, in ail thèse cases, to so 
conduct the administration of the estate as to best subserve the inter- 
est of both creditor and debtor. The allowance of |12o by the référée 
to Kirby & Carter is afflrmed, and the référée will cause the same to 
be paid as a part of the expense of the administration. 



In re PEACOCK. 
(District Court, B. D. North Carolina. May 16, 1900.) 

1. BA3SIKRUPTCY— ApPIilCATION FOR DlSCHAUGE— GlîOUKDS OF OPPOSITION. 

It is no ground of opposition t.o the discharge o£ a bankrupt that the 
debts due to the objectlng creditors were contracted in f raud, or that thej 
■were Induced to sell goods to the bankrupt, and glve hlm crédit, by his 
false représentations as to his flnancial condition at the time, and as to his 
business relations with a tlilrd person. 

S, SaMB — S0FFICIBNCy OF SPECIFICATIONS. 

Spécifications In opposition to a bankrupt's application for discharge 
which allège that he could not account for the proceeds of goods sold, and 
that, "a short while prior to flling his pétition," he sold goods and paid 
debts contracted several months priôr thereto, are too Indeflnite in sub- 
stance, and too tincertaln in respect to tlme, to defeat the application. 

In Bankruptcy. On bankrupt's application for discharge, and oppo- 
sition thereto by creditors. 

G. E. Hood, for objecting creditors. 

PURISTELL, District Judge. Some of the creditors of J. W. Pea- 
cock, bankrupt, object to a final discharge on grounds set ont as fol- 
iows: Pîrst, because of false représentations by the bankrupt when 
the debts were contracted, representing that another (his son) was a 
member of the flrm; second, that notice of the dissolution of the flrm 
was not given to creditors; third,such représentations were made witb- 
out the consent of said son; and, fôurth, the bankrupt concealed his 
true flnancial condition when the goods were purchased and the debts 
contracted. Thèse four ^rounds of objection in effect charge false 
représentations which might amount to a criminal offense, but not 
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one of the offenses indictable under the bankruptcy act, and hence do 
uot constitute, singly or collectively, a valid objection to a final dis- 
charge. The court will refuse a discharge when the bankrupt has 
committed an offense under the bankruptcy act punishable by impris- 
onment. Section 14b. The offenses thus punishable are when the 
bankrupt has knowingly and fraudulently concealed from his trustée 
any of the property belonging to the estate in bankruptcy; made a 
false oath or account in, or in relation to, the proceeding in bank- 
ruptcy; presented under oath any false claim for proof against his 
estate, or used any such claim in composition personally, or by agent, 
proxy, or attorney, or as agent, proxy, or attorney; received any ma- 
terial amount of property from a bankrupt after the filing of the péti- 
tion, with intent to defeat the act; extorted or attempted to extort 
any money or property from any person as a considération for acting 
or forbearing to act in bankruptcy proceedings. Section 29b. The 
objections do not allège either of thèse offenses. Xor do they allège 
(which is another valid objection to a final discharge) that the bank- 
rupt has, with f raudulent intent to conceal his true flnancial condition, 
and in contemplation of bankruptcy, destroyed, concealed, or failed to 
keep books of account or records from which his true condition might 
be ascertained, as provided in section 14b. In short, the objections 
seem to hâve been made on gênerai princij)les, without any regard to, 
or examination of, the bankruptcy law. ïhis is not sufflcient. To 
defeat the purposes of the act, the objections to discharge should be 
in strict compliance with its provisions. Thèse objections relate ex- 
clusively to the time when the debts were contracted. Possibly sec- 
tion 17, providing from what debts a discharge shall not be effectuai, — 
such as "judgments in actions for fraud or obtaining property by false 
prêteuses or false représentations," etc., — has confused counsel, who, 
without examination of the act, had a gênerai idea this class of debts 
would form the basis for an objection to, and refusai of, a final dis- 
charge. This section does not apply to a pétition for a final discharge, 
however. 

The fourth objection is that the bankrupt could not account for 
the proceeds of sale of goods sold; and, fiftli, that "a short while prior 
to filing his pétition" he sold goods, and paid debts contracted several 
months prior thereto. The periods flxed by the bankruptcy law are 
deflnite and spécifie. Allégations fixing no time within which goods 
were sold, except by the phrases "a short while prior to," and "several 
months before," are too indefinite and uncertain. They may mean 
hours, days, months, or years. They are no more deflnite than "some 
time before," or the expressions with which ail good nursery taies 
open, — of "once upon a time," "in the good old days," and other classic 
phrases with which mothers, nurses, and others mystify and amuse 
the young mind. In ^sop's Fables, Grimm's and other fairy taies, 
"Nights with Uncle Remue," or, it may be, in equity proceedings when 
time is not of the essence of the contract, such expressions may be fit 
and proper; but in bankruptcy proceedings the periods within which 
certain acts must be done, or alleged to be done, are flxed by statute, 
and, unless done or alleged within the statutory periods, they are of 
no avail. Acts of bankruptcy, assignments or transfers, préférences, 
101 F.— 36 



562. 101 FEDERAL EBPORTER. 

etc., to be void, jinust be witMii four months. Section 67e. Applica- 
tion for final dlscharge must be after one and within twelve months 
after the flling of the pétition, and objections to a diecharge witiiin a 
year. 

Objections 4 and 5, wliile thçy may refer, or be intended to refer, 
to acts which miglit defeat the bankrupt's discharge, are too indeflnite 
in substance to, serve that purpose. The objections are therefore over- 
ruled, and the bankrupt will be granted a final discharge. 



In re ROSSER. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 2, 1900.) 

N». 13. 

1. Bankrtjptcy— JuRiSDicTiON— Requikikg Banskupt to Sdhrekder Proper- 

TT. 

Under ttie gênerai rules of law, and under the spécifie provisions ot the 
bankroptcy act, a court o( banlîruptcy has power and .lurisdictloa to make 
an order requlring the banlsrupt to pay or deliver to his trustée In tm.nl£- 
ruptey money or other property found to be in his possession or control, 
constltutlng a part of his estate In baniîruptcy, and which he has not sur- 
rendered or aecounted for, and to enforce his obédience to such order by 
commitment as for contempt. 

2. Bame— Trust Funds. 

Two essential facts condition the lawfiil exercise of the power to requlre 
a bankrupt or other person to pay or deliver to the trustée money or prop- 
erty la his possession. They are that the money or property directed to 
be dellvered to the trustée Is a part of the bankrupt estate, and that the 
bankrupt or person ordered to deliver it has it in his possession or under 
his control at the tlme the order of delivery Is made. 

3. Samk — Imprisonmbnt for Debt. 

An order of the court of bankruptcy for tbe payment of money or deliv- 
ery of property to a trustée In bankruptcy, which constitutes a part of the 
estate In tmnkruptcy, and which is in the control and possession of the 
party directed to pay or deliver It, at the time the order is made, is not 
an order for the payment of a debt; and a commitment of the party to 
jail until such order is compHed wlth is not imprisonment for debt, within 
the mearilng of a state law (Const. Mo. art. 2, § 16; Rev. St. Mo. § 8954), 
abolisbing Imprisonment for debt. ' 

4. Same. 

Notice to the défendant of the charge, clalm, or proposed judgment or 
order agaliist him, and an opportunity to he beard respectlng the justice 
of the order or the judgment proposed, are essential éléments o£ due 
process of law in Judicial t)roceedings. 
â. SÀME— DtTE Process of Law. 

After tbe examinatiOn of a bankrupt and otl^er wltnessea concemlng his 

, : estate, rmder subdivision 9, § T, and section 21, of the bankrupt act, 

an order was made by the référée requlring the bankrupt to pay to 

, his trustée a sum of money alleged tô be In his possession and to constl- 

tùte assets of his estate:' The banlcrapt had no notice that the examina- 

' tlon, or the testlmony taken therèàt, wouid be used to obtaln such an 

-; order, nor was he notlfled that such Orderyas contempjated or had been 

, applied for, nor glven an, opportunity to sbo'sy cause against it TUere- 

af terj the order net beipg obeyed, thie trustée moved the district court to 

" ' punish thè bankrupt for coiiteïapt. Notlèe^ of thls motion and of the ap- 

' plîcatlon for adjudicatlbh'tliereon was gtv«n to the bankrupt, and he an- 

swered, alleglng his want of notice of the application to the référée, an^ 

, want of opportuflity to defepd agalngt It, apdprayjng that the proceediçiga 
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be dismissed, or that he be given an opportunity to take the testimony of 
witnesses showing that he was unable to comply with the order. The 
eourt reftised thls prayer, but offered the bankrupt aa opportunity to 
be cross-examined upon the matters embraced in bis previous examination, 
and upon any matters tending to show what had become of the money In 
question or hls inability to cornply with the order of the référée. TJpon 
his answering that he had disposed of the money before the institution of 
the proceedings in bankruptcy, and declining to be eross-examined, on the 
ground that his answers would tend to critoinate him, the court adjudged 
him in contempt and committed him to jail. 3eld, that the order of the 
référée was unlawful and void, for want of notice to the bankrupt and 
an opportunity to défend against it, not being based upon due process 
of law; that the defect was not cured by the subséquent proceedings in the 
court of bankruptcy; and that the judgment of contempt and order of 
commitment must be vacated and annulled. 

6. Same— Appeal akd Rbview— Law and Fact. 

On a pétition to the circuit court of appeals for reyiew of proceedings In 
bankruptcy had in the district court, under Bankr. Act 1898, § 24, subd. b, 
the jurisdlction of the appellate court is restricted to the considération of 
matters of law, and does not embrace the review of questions of fact; and 
an objection of the petitioner for review, that the évidence in the case 
did not warrant the order complained of, will not be considered by the 
appellate court. 

Pétition for Éeview of an Order of the District Court of the United 
States for the Northern Division of the Eastem District of Missouri, in 
Bankruptcy. See 96 Ped. 305, 308. 

This proceeding invokes a revision under subdivision "b" of section 24 of 
the bankrupt act (30 Stat. 544, 553, c. 541) of the rulings upon questions of law 
of the United States district court in the matter of George P. Kosser, bankrupt. 
On April 7, 1899, the creditors of Rosser petitioned to hâve him adjudged a 
bankrupt, and their prayer was granted on May 11, 1899. At the request of 
the trustée appointed in this proceeding the référée in bankruptcy required the 
bankrupt. Rosser, to submit to an examination under subdivision 9, § 7, and sec- 
tion 21, of the bankrupt act. At this examination hls testimony and that of va- 
rious other witnesses was taken, but no notice was given to him that this exam- 
ination or the testimony of the witnesses at this hearing would be used to obtaln, 
or that any application would be made for, an order upon him to deliver or pay 
over $2,500, or any other sum, to the trustée as a part of the property of the 
bankrupt estate. On July 20, 1899, in the absence of any preceding notice to 
Rosser that sueh an order was contemplated, the référée ordered him to pay 
over to the trustée $2,500, which the référée found in said order that Rosser 
had received about March 17, 1899, and had failed and refused to account for 
or to schedule as a part of his estate. This order was served on Rosser on 
July 25, 1890, and on August 4, 1899, he answered that he was unable to obey 
said order, because he had no money with whieh to comply with it. On August 
14, 1899, the trustée filed a pétition in the district court in which he set forth 
the proceedings that hâve been recited, alleged that the bankrupt had refused to 
obey the order of tihe référée, and prayed that he might be adjudged in con- 
tempt of court, and be punished for such contempt. Notice of this pétition and 
of the application for an adjudication upon it was duly given to the bankrupt, 
and he answered that he was never notified of the Intention of the trustée to 
ask the référée to make the order upon him to pay over the $2.500, that he 
was never given an opportunity to show cause why said order should not be 
made, that it waa made without giving him an opportunity to be heard in the 
premises, that he had not the présent ability to comply with the order, and he 
prayed that the proceedings against him be dismissed, and that he be given 
an opportunity to take the testimony of witnesses for the purpose of showing 
that he was unable to comply with the order of the référée. The court denied 
hi^ application tp;dlsmiss the proceedi^igs, andfo hâve an opportunity to take 
the testimony of 'Wrlthesses, but announced that ît would give the bankrupt an 
opiJortiïnity to be 'fcross-eiamîhéd beforè tiè court upoti any of the matters 
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and things upon wMeh he had been examlned before the référée, and upon any 
other matters tendlng to show what Mcl become of the $2,500 he had been 
ordered to surrender, or teudlng to shcv^r hjs Inability to comply with the oïder 
of the référée. Thereupon the case was set down for hearlng on August 26, 
18G9. On that day the bankrupt appeared, and flled an answer to the citation 
for contempt, In which he averred that he was unable to comply with the order 
of the référée or to pay over the $2,000, because he had not the money or any 
part of It in his possession or uniier hls cpntrol, and was unable to procure the 
same. He further averred in his answer that he borrowed the said sum of 
money on March 17, 1899, and that hè had disposed of the same prior to the 
institution of the proceedings to havé, him adjùdged a banlcrupt, and had not 
then, or at the timè of flling his answer, any control or ownership of said sum 
of money, or aijy part thereof, and that he was unable to inform the court of 
the disposition hç had made of the money, because the disclpsure of the facts 
in relation thereto would tend to inçriiçinai;e him. After thls answer was flled 
the banlirupt declined to be cross-éxamined, and thereupon the court adjùdged 
that he was in contempt of court for refusing to obey the order of the référée 
tô pay over the said Sum of ?2,500, and cpinmitted him to the eustody of the 
marshal, to" be held In captivlty in the city jâil untll he should pay to the 
trustée the said sum of $2,500,' or be otherwise discharged by due process of 
law. The bankrupt pétitions thls court to set aside the order and Judgment 
committing him to jail upon thé ground that the order of the référée was void 
because he had recelvéd no notièe of the charge against him upon which It was 
founded, or of the intention of the trustée to asli for such an order, and had had 
no opportunity to show cause why It should not be made until after it was 
made; and because the district court erred in refusing to dismiss the proceed- 
ings against him for contempt for f allure to comply with the referee's order, 
and in refusing to permit him to produce testimony to show that he was un- 
able to comply with it. 

P. H. Cullen and T. P. Bashaw (J. D. Hostetter, on the brief), for 
petitioner. 

Dorsey A. Jamison (Robert E. Gollins and Edwin E. Chappell, on 
the brief), for respondents. 

Before CALDWELL, SA^î^TBORN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The bankrupt, Rosser, was committed to jail for contempt of court, 
in that he failed to obey the order of the référée to turn over to the 
trustée |2,oOO alleged to hâve been a part of his estate vi'hen he was 
adjùdged a bankrupt, and to hâve been in his possession when the or- 
der for him to deliver it to the trustée was made. He challenges the 
order of çommitment on three grounds: (1) That conceding that the 
money was a part of his estate at the time of the adjudication in bank- 
ruptcy, and that he had control of it when the order for its delivery to 
the trustée was made, the order of çommitment constituted imprison- 
ment for debt, and violated section 16, art. 2, of the constitution of 
Missouri, and section 8954 of the Revised Statutes of that state; (2) 
that as a matter of fact the |2,500 was not a part of his estate, and was 
not in his possession when the order for its payment was made; and 
(3) that the proceedings which culminated in the order of çommit- 
ment did not constitute due process of law. Thèse objections will be 
considered in their order. 

The power of a court to punish for contempt of its proceedings, for 
disobedience of its lawful orders, is inhérent in the being of every 
court of gênerai jurisdiction. Without it the orders of a court would 
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be withoiit force or effect, would command neither respect nor obé- 
dience, and there would be neither warrant nor reason for its longer 
existence. From the earliest annals of our law this power bas been 
exercised. Tt rests upon the fundamental principles of judicial es- 
tablishments, and is inséparable from the existence, as well as from 
the usefulness, of a court of gênerai jurisdiction. 4 Bl. Comm. 286; 
State V. Matthews, 37 N". H. 451; Watson v. Williams, 36 Miss. 331; 
Hurd, Hab. Corp. 7; Ex parte Crenshaw, 80 Mo. 447, 453; In re 
Knaup, 144 Mo. 653, 667, 46 S. W. 151. The act to establish a uni- 
form System of bankruptcy throughout the United States (30 Stat. 
544, c. 541) vests in the district courts of the United States the power 
to "cause the estâtes of bankrupts to be collected, reduced to money 
and distributed, and détermine controversies in relation thereto, ex- 
cept as herein otherwise provided [section 2, subd. 7]; * * * 
punish persons for contempts committed before référées [section 2, 
subd. 16]." The effect of an adjudication in bankruptcy is to place 
ail the property of the bankrupt not exempt by law in the custody of 
the district court, and to charge the bankrupt, and ail other persons 
who hâve the possession or control of any of it, as trustées for the 
court and for the trustée in bankruptcy, who is subsequently ap- 
pointed. The act of congress requires the bankrupt to "comply with 
ail lawful orders of the court" (section 7, subd. 2); forbids him to 
"disobey any lawful order, process, or writ" issued by the référée 
(section 41, subd. 1); subjects him to the punishment of imprison- 
ment for a period not exceeding two years for knowingly and fraud- 
ulently concealing, while a bankrupt, or after his discharge, from 
his trustée any of the property belonging to his estate in bankruptcy 
(section 29b); or for making a false oath or account in or in relation 
to any proceeding in bankruptcy (section 29b, subd. 2). There can 
be no doubt that under the gênerai rules of law and under thèse 
spécifie provisions of the bankrupt act the court and the référée were 
vested with the right and subjected to the duty of making the neces- 
sary orders to require the bankrupt and ail other persons who had 
the possession and control of the property of the bankrupt estate 
to surrender and deliver it to the trustée. Such orders constitute 
one of the essentiel means by which the court and the référée are em- 
powered to collect the estate of the bankrupt. It is a broad and com- 
prehensive power, and great caution should be exercised to observe 
its limits and to issue under it only lawful orders. But, without its 
lawful exercise, the administration of the estâtes of bankrupts would 
in many cases be so complicated and tedious that ail the assets 
would be wasted in litigation, and the beneflcent purpose of the bank- 
rupt law would fail of accomplishment. Two essential facts limit 
this power and condition its lawful exercise. They are that the 
money or property directed to be delivered to the trustée or other 
offlcer of the court is a part of the bankrupt estate, and that the 
bankrupt or person ordered to deliver it has it in his possession or 
under his control at the time that the order of delivery is made. If 
the property is not a part of the estate, obviously no lawful order 
for its delivery to the trustée can be made. If the money or prop- 
ertj in controversy was a part of the estate of the bankrupt, but 
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before the ordër for its delivery is maiie he bas sqùandered, disposed 
of, or lost it, So that it is not iii hi^ control or possession, and he 
cannot obtaiû and deliver it at tbe time the order of delivery is 
made, or witMn a reasonable time thêreafter, it cannot be a lawful 
order, becaùéerthe court may not ordèr one to do an impossibility, 
and then punlsli him for refusai to perform it. The punishment of 
the bankrupt for such acts m^st be ëçiught undèr the provisions of 
the bankrtipt la'rt' relative td the fraudulent concealment of the prop- 
erty of the éstate and the making of false oaths relative thereto. 
But, if it appêars to the satisfaction àt the référée or the court that 
property of thé bankrupt estate is in the control or possession of the 
bankrupt, a lawful order for its delivery to the trustée may be made, 
and a refusai to obey this order may be punished as a contempt of 
court, both undér the gênerai law relative to contempts and under 
the Spécifie provisions of the bankrupt act. 

The contention that the cbmmitmetit of a contumacious bankrupt 
to jail until he compiles with such an order constitutes imprison- 
ment for debt, and is prohibited by the constitution of Missouri, is un- 
tenable, Such an order is not an order for the payment of a debt. 
AU the property of the bankrupt estate is placed in custodia legis 
by the adjudication in bankruptey. Every part of the estate be- 
longs to the court, and vests in the trustée when appointed, and the 
bankrupt and every other party who has the possession or control 
of any part of it holds that part as the agent and trustée of the court 
and its offleer. The money or the property of the estate which a 
bankrupt thus holds is not a debt which he owes to the court or to 
the trustée, but it is the money or'pr^perty of the court or of the 
trustée, which it is alike the duty ôf the court, of the référée, and 
of the bankrupt to place in the hand^ of the trustée in bankruptey 
for distribution to the creditors pursuant to the provisions of the 
bankrupt laW. An order for the payhient of money or the delivery 
of property, which is a part of the estate in bankruptey, and which 
is in the control and possession of the party directed to pay or de- 
liver it, àt the time of the making of the order, is not an order for 
the payihént of a debt, and a commitment to jail until such order is 
compliëd with is not imprisonment foi" debt, Under section 16, art. 2, 
of the constituticin of Missouri, and Section 8954 of the Revised Stat- 
uteâ of that state. In rè Purviné, §7 0. C. A. 446, 448, 96 Fed. 192, 
194; In re Sàlkey, Fed. Cas. No. 11^53; Id., Fed. Cas. No. 12,254; 
In re Knaup, 144 Mo. 653, 667, 46 S. W. 151; Ex parte Crenshaw, 
80 Mo. 447, 453; Coughlin v. Ehlert, 39'Mo. 285, 286; Roberts v. 
Stôher, 18 Mo. 481, 484; Burt v. Packing Co. (Mînn.) 57 N. W. 940, 
941; State v:Becht, 23 Minn. 411, 413; Stàtë v. Maubërret, 47 La. 
Ahû. 334, 335, lé South. $l4'. 

The second objection tô théorderof commitment istiiàt the évi- 
dence in this case doés iot 'èktabïisheither p^é. fact that ihe |2,500 
whièh' the bankrupt was ordéred f<) pây to the trustée was apart of 
hk estate, or tîiàt he hà'd thë pôsSesSjou or control of it at thé time 
that thé order for îts pàymëht waâ made. Thèse, howevér, were 
questions of fact, ■«'hidh it Wàs th^èdiity of the référée or of the court 
béiow to aSCërtain and déterminé v?hen the order for thé payment ot 
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the money was made. They are not hère for our considération, nor 
is this court empowered to review the finding of the référée or of 
the district court upon them. This is a pétition for a revision of the 
proceedings of the district court under section 24, subd. b, of the 
banlirupt act, and under that subdivision the jurisdiction of the cir- 
cuit courts of appeals is restricted to the considération of matters 
of law, and does not embrace the review of questions of fact. In re 
Purvine, 37 C. C. A. 446, 448, 96 Fed. 192, 193. 

A more serions question is presented by the contention of the 
banlirupt, that the proceedings in the court below did not give him 
such a notice of, and such an opportunity to be heard upon, the pro- 
priety of the order for the payment of this money as constitute due 
process of law. Chancellor Kent says : "The better and larger défini- 
tion of 'due process of law' is that it means law in its regular ad- 
ministration through courts of justice." 2 Kent, Comm. 13. While 
it is perhaps impossible, and is certainly unwise, to attempt to give 
a concise and comprehensive définition of the terms "due process of 
law" and "law of the land," it ie certain that notice to the party to be 
affected of the claim against him, and an opportunity to be heard 
upon it, are essential éléments of every proceeding in a court of jus- 
tice which can be said to constitute due process of law or to be in 
accord with the laM' of the land. "Perhaps no définition," says Judge 
Oooley, "is more often quoted than that given by Mr. Webster in 
the Dartmouth Collège Case: 'By "law of the land" is most clearly 
intended the gênerai law; a law which hears before it condemns; 
wiiich proceeds upon inquiry, and renders judgment only after trial, 
'l'he meaning is that every citizen shall hold his life, liberty, prop- 
erty, and immunities under the protection of the gênerai rules which 
govern society.' " Cooley, Const. Lim. 431. The basic principle of 
Énglish jurisprudence is that no man shall be deprived of life, liberty, 
or property without due process of law, without a course of légal pro- 
ceedings according to those rules and forms which hâve been estab- 
lished for the protection of private rights. Such a course must be 
appropriate to the case and just to the party affected. It must give 
him notice of the charge or claim against him, and an opportunity to 
be heard respecting the justice of the order or judgment sought. The 
notice must be such that he may be advised f rom it of the nature of 
the claim against him, and of the relief sought from the court if 
the claim is sustained. And the opportunity to be heard must be 
such that he may, if he chooses, cross-examine the witnesses produced 
to sustain the claim, and produce witnesses to réfute it, if a ques- 
tion of fact is in issue, and, if a question of law is presented, the op- 
portunity to be heard must be such that his coun^el may, if they désire, 
argue the justice and propriety of the judgment or order proposed. 
Judicial orders or judgments affecting the lives or properiy of citi- 
zens in the absence of such a notice and opportunity to the party 
affected are violative of the fundamental principle of our laws, and 
cannot be sustained. Gentry v. U. S. (C. C. A.) 101 Fed. 51; Burton v. 
Platter, 10 U. S. App. 657, 663, 4 C. C. A. 95, 99, 53 Fed. 901, 905; 
Windsor v. McVeigh, 93 U. S. 274, 277, 278, 23 L. Ed. 914; Capel v. 
Child, 2 Cromp. & J. 558, 574; Hovey t. EUiott, 167 U. S. 409, 414, 
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416, 446, 17 Snp. Ct. 841, 42 L. Ed. 215; Galpin v. Page, 18 Wall. 
350, 368, 21 L. Ed; 959; Underwood v. McVeigh, 23 Grat. 409, 413; 
Henry v. Oarson, 96 Ind. 412; Hovey r. Elliott, 145 N. Y. 126, 39 
K. E. 841; Taussig's Ex'rs v. Glenn, 4 U. S. App. 524, 541, 2 C G. 
A. 314, 318, 51 Ped. 409, 413; Merrill y. Kokes, 12 U. S. App. 183, 
188, 4 C. C. A. 433, 435., 54 Fed. 450, 452. 

The claim against the bankrupt, upon whidi the order for liis pay- 
aient of the $2,500 is based, was tliàt this money was a part of his 
estate, and that he had the possession and control of it on July 20, 
1899, when the référée made the brder upon him to pay it to the 
trustée. Under the principle to which référence has been made, he 
was entitled to a citation or notice of a hearing upon this claim and 
of the proposed order before it was made. In Galpin v. Page, 18 
Wall. 350, 368, 21 L. Ed. 963, the court said: 

"It is a rule as old as the law, aad never more to be respected than now, 
that no one shall be personally bound untù he has had his day in court; by 
which is meant, until he has been duly cîted to appear, and has been afflorded 
an opportunity to be heard. Judgment without such citation aud opportunity 
wants ail the attributes of a judicial détermination; it is judleial usurpation 
and oppression, and never can be upheld where justice is justly admiuistered." 

In Capel v. Child, 2 Cromp. & J. 558, 574, Lord Lyndhurst said: 

"A party has the right to be heard for the purpose of explaining his conduct; 
he has a right to call witnesses. for the purpose of removing the impression 
made on the mind of the bishop; he has a right to be heard in bis own défense. 
On considération, then, it appears to me that, if the réquisition of the bishop 
is to be considered a judgment, it Is against every principle of justice that 
that judgment should be pronounced, not only without giving the party an 
opportunity of adducing évidence, but without giving Mm notice of the inten- 
tion of the judge to proceed to pronounce the judgment." 

It is an axiom of pleading and practice that one may not bring a 
suit for one cause of action and recover a judgment for another, 
much less may one recover an order or judgment for money and prop- 
erty without any suit or notice of the claim upon which it is founded. 
Gentry v. U. S. (G. 0. A.) 101 Ped. 51. In the case in hand no notice was 
given to the bankrupt that any hearing would be had upon any claim 
that he should be required to pay over the $2,500 in controversy be- 
fore the order to that effect was made. No order to show cause 
why he should not pay it was made or served upon him before the 
absolute order for its payment was prësented to him. No oppor- 
tunity was afforded him to be heard upon the questions it présents. 
He was cited to appear and be examined under section 21 of the 
bankrupt act, and his testimony and that of various other witnesses 
were taken before the référée upon that citation, but no notice was 
served upon him that the claim, which culminated in the order for 
the payment of the |2,500, was made or was in issue at that examina- 
tlon, or that the testimony there elicited was taken for the purpose 
of establishing that claim, and no opportunity was prësented to him 
to produce witnesses in his défense or to be heard upon the issues of 
fact or of law which the issue of the ordèr involved. Such a proceed- 
ing lacks every élément of due process of law. It contains no notice 
to the party affected of the claim against him, or of the proposed 
action upon it, no opportunity to contest the questions of fact which 
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it présents by the cross-examination of the claimant's witnesses or 
the présentation of his own, and no chance to be heard upon the 
questions of law which it involves. It considéra without notice, con- 
demns without hearing, and rendera judgment without trial. The 
order of the référée was unlawful and void. 

The subséquent proceedings failed to extract the vice of this order. 
The flrst notice which the bankrupt received of the order was its serv- 
ice upon him five days after its date. He answered that he was un- 
able to comply with the order, because he had no money to pay to the 
trustée. The testimony taken on the examination under section 21, 
the order of the court, and the answer of the bankrupt were then cer- 
tifled to the district court. A pétition was flled by the trustée in that 
court, in which he set forth the order of the référée, and that the 
bankrupt had failed to comply with it, and prayed that he might be 
adjudged in contempt of court therefor. Notice was duly given to 
the bankrupt that a hearing upon this pétition would be had on Au- 
gust 24th. On August 25th the bankrupt appeared in the district 
court before Judge Eogers, set forth that he had never been notifled 
of the intention of the trustée to ask the référée to make the order 
for the payment of the $2,500, that he had never been given an op- 
portunity to show cause why it should not be made or to be heard 
in the premises, and moved the court that the proceedings against 
him for contempt be dismissed, or that he be given an opportunity 
to take the testimony of witnesses for the purpose of showing that 
he was unable to comply with the order. Ail the proceedings for 
contempt were founded upon the order of the référée. That order 
was void, and the district court should hâve granted the motion to 
dismiss the proceedings for contempt of court for its disobedience. 
It overruled the motion, and announced to the counsel for the bank- 
rupt that it would give the latter an opportunity to be cross-examined 
before the court upon any of the matters and things upon which 
he had been examined before the référée, and upon any other matters 
tending to show what had become of the |2,500 he had been ordered 
to surrender, or tending to show his inability to comply with the 
order of the référée in the premises. On the next day, August 26, 
1899, the bankrupt answered that he was unable to comply with 
the order of the référée, because he was unable to procure the |2,500 
or any part thereof; that he borrowed that sum of money on March 
17, 1899, and had disposed of it before the institution of the proceed- 
ings in bankruptcy, so that he had not then, nor at the time of his 
answer, any right, control, title, or ownership of said sum of money 
or any part thereof. He declined to be cross-examined, and the court 
thereupon adjudged him guilty of contempt for his failure to comply 
with the order of the référée, and committed him to the custody of 
the marshal until he should pay the |2,500. The fundamental error 
in ail thèse proceedings is that there was no notice to the bankrupt, 
either before the référée or before the court, of any hearing upon the 
claim of the trustée that he had |2,.500 of the bankrupt estate in his 
possession which the trustée asked the référée or the court to order 
him to pay over, and there was no opportunity for him to be heard 
upon the questions of fact and of law which that claim presented. 
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Thére were varîôtiis methods by whicli this notice ahd hearing could 
hafe been given. An ordèr to sbow' cause why tUê $2,500 shouM net 
be diredted to bé pàid OTér by the bâûkïupt to the trustée, fixing a 
tinie and placé foi- TieaMaê, nlight M'v'ë beèû issuëd by the référée or 
by the court, and properly" sèrved;- Ait that hearing an opportunity 
might hâve beèùgiVéh ttt the trustée ànd to the bànkrupt to présent 
thëir évidence, 'te" cïriss-exahiirie the #ithesseg oî eiach other, and to 
bé heard upoil the questîods of fact ànd of law in issue, and the 
référée or thé tîourt migfat then h^Ve made à flnding of the essential 
faets, and havè issued the jlroper order. If the bàntoûpt then refused 
to obey it, thé court, after a hearing' iipon notice or ûpon an order to 
sho# causéj mi^t havë adjûdged thé bankrùpt îii contempt for a 
refusai to bbey the ôrdet-, if thé fâCts ànd the law Warrânted that 
jûdgment. Nbthing équivalent to the eôursê suggestéd can be foûnd 
in this record'. The bankrùpt never' hàd any notice of the présenta- 
tion or heàrihg'ôf the claihi'agâinèt hirù ïor thé $2,5flO until aft^r 
the order for its payaient was made. The permissioti of the court 
for his cross-exdmination lipoh the hearing in the proceedings for côn- 
tèinpt fàiled to éXtract thé fatal vice of this deiéct. It gave him no 
opportunity tô producè telètitnony ôf other withesses, or to hâve an 
original héariûg of the questions invdlyed in the brder of the référée. 
Thbse questions had àlréaidy been determined without notice or 
hearing, and the question Tthè coiïrt was considering was whether 
hé should be punished for a failurè tb obey the order that had dë- 
tèrmined them. AU ttie prbceédiBgs oif the district court rested on 
the theory that the'ordér ôf fhé teféree was Validl For this l'eason 
no notice of a hearing and hô Opportunity to be hëàrd upon the crucial 
questions whiçh deterriiîtiëd thé propriety of thàt order were giveû 
in the district court, andj as no such hotice or opportunity was given 
before the référée, ail thé proceediijgs from thé clOse of the exam- 
ination, undei* section 21 of the balikrupt act, to the jûdgment for 
contempt, are without forcé, and muSt be set aside. The jûdgment 
ôf contempt and comiditipent is héreby vkcated and annulled, and 
this fact will be certifled tô the district court. 



In re GOLDSMITH. 

(District Court, E. D. Pennsylvanla. May 11, 1900.) 

No. 2J2. ■: 

Bankiiuptct— Opposition to Discjhakge— Falsb Oath. 

At a meeting of creditors of a bankrùpt, certain testimony which he had 
formerly given on a hearing UHder the state Insolvency law was put In 
évidence, under an agreement hetween hls counsel and counsel for certain 
creditors that such testiimony should be transcrlbed and made a part of 
• the record, and should hâve the same force and efCect as If the sald testi- 
mony was orlginally taken before the référée in that proceedlng. The 
bankrùpt took no oath before the référée that such former testimony was 
true, and was not a party to the agreement that it should be treated as 
évidence in the bankruptcy proceedlng. Creditors opposed his application 
for discharge on the ground that part of such testimony was false. Edd, 
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that tbe objection could not be sustained, the bankrupt not having been 
guilty of making "a false oath in or in relation to any proceeding in bank- 
ruptcy," within the meanlng of Bankr. Act 1898, § 29b, subd. 2. 

In Bankruptcy. On exceptions to report of référée in bankruptcy 
recommending the discharge of the bankrupt. 

Furth & Singer, for creditors. 
David Mandel, for bankrupt. 

McPHERSON, District Judge. The discharge of the bankrupt was 
opposed upon the ground that he had committed one of the offenses 
wpe(;ified in section 29, Bankr. Act, namely, that he had "made a 
false oath * * * in, or in relation to, any proceeding in bank- 
ruptcy." The objections were heard by the référée, from whose re- 
port it appears that the oath in question was taken in 1889 before 
a common pleas judge of Philadelphia county, in a hearing under 
the Pennsylvania act of 1842. During this hearing the bankrupt tes- 
tified concerning the causes of his insolvency, and concerning other 
mattera that need not now be referred to. The stenographer's notes 
of his testimony were introduced before the référée at the meeting 
of creditors held in January last, an agreement having been made be- 
tween counsel for certain creditors and counsel for the bankrupt that 
thèse notes "shall be transcribed and made part of this record, and 
hâve the same force and effect as if the said testimony was originally 
taken before the référée in this proceeding." 

Thèse notes contain the statements that are declared to be false, 
and are relied on to prevent the discharge; but I think it is clear that, 
even if their falsity be assumed, no offense under section 29 has been 
('ommitted. The bankrupt took no oath before the référée that his 
former testimony was true, and he did not himself agrée (whatever 
effect the agreement might hâve had) that such testimony should be 
tieated as if it had been repeated in the bankruptcy proceedings. 
It was his counsel who made the agreement, and manifestly it ex- 
cetds the authority of counsel thus to expose his client to the danger 
of prosecution for perjury. I do not say that under such an agree- 
ment the testimony might not be used for ordinary civil purposes, 
but to say that a criminal prosecution could be based upon it is a 
diiîerent proposition. 

As there was no oath before the référée, there is no foundation of 
fact for the objection, and the report must be approved. 



In re WILSON et al. 

(District Court, B. D. Nortb Carolina. April 28, 1900.) 

1. Bankruptcy— Parïneuship Exemptions — RETiiiiNe Partner. 

Where two members of a flrni signed a writing reciting that a cer- 
tain sum of money was due to the thlrd partner, which was to be paid 
in installments as stipulated, and that the latter should "be and remain 
a partner in the business untll the fuU amount Is paid," and that se- 
curity should be given to him, keld, that the transaction was not a con- 
ditional sale by the tbird partner o£ his interest in the flrm and its prop- 
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erty, but an 'ftgreement to retire frorii the firin on the payment of the 
ihoney; an(J, the condition not havlHg been performed at tbe time tbe 
firm beeame bankrupt, he -wàs stlll a member of it, and entitled to bis 
statutory exemption ont of its Personal property. 

2. Same— Exemption Out of Partkbkship A8sf:t8. 

In NortJi Carolina, in case of tbe baniiruptcy of a partnersbip, where 
tbere are flrm assets but no individual estate, eacb partner is entitled 
to recelve, out of the partnersbip assets, the exemption allowed by tbe 
law of tbe state, provided tbe other partners consent thereto; and tbe 
flling of tbeir voluntary pétition in bankruptcy is prima facie évidence 
of such mutual consent. 

3. Same— Allotmbnt Undkr Peocess of State Court. 

Where judgment is recovered in a state court against an insolvent firm, 
exécution Issued, and a personal property exemption allotted by tbe 
sheriff to eacb member of the flrm, and, witbin four montbs tbereaf ter, 
the flrm' becornes bauljrupt, ail proceedlngs under the judgment, including 
such allotment by tbe slierllï, are annuUed by tbe adjudication in bank- 
ruptcy; and the trustée in bankruptcy, in setting off tbe exemptions of 
the bankrupts, may either adopt the allotment made by tbe sheriff, or 
make a new allotment, if tbe former is not satisfactory. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Stevens, Beasley & Weeks, for bankrupt. 
Ë. K. Bryan and Juniue Davis, for creditors. 

PUENELL, District Jndge. Prior to February 1, 1899, J. P. Wil- 
son was merchandising at Warsaw, N. 0., and on that day associated 
with him, under tlie firm name of J. P. Wilson & Co., J. E. PoUock. 
The partnersbip thus formed continued until October, 1899, when J. 
R. Barden beeame a member of the flrm, and the business continued. 
On the 15th day of January, 1900, 'the following paper writing was 
Signed, and is flied as Exhibit A: 

"Due J. E. Pollock two bundred and fifty and no/ioo dollars. Twenty-flve 
dollars to bé paid ï'ebruary Ist; seventy-flve dollars to be paid Mardi Ist; 
seventy-flve dollars to be paid April Ist; seventy-flve dollars to be paid May 
Ist. And said .T. E. Pollock to be and > remain a partner in tbe business of 
J. P. Wilson & Co. until the f ull amount is paid, and seeurity to Pollock to be 
same as that given .T. E. Barden by .T. P. Wilson & Oo., whicb contract J. K. 
Barden holds, -whicb is virtually a bill of sale." 

Nothing ha,s been paid on this obligation. Under tiie contract, 
as appears in the testimony of Pollock, Barden was to recelve one- 
fourth of the profits, and the balance was to be divided between Wil- 
son and Pollock. This is the only testimony on the eubject of Pol- 
lock'» connection with the firm, except that he was a partner from 
February 1, 1899. On March 3, 1900, the firm was, on a voluntary 
pétition, adjudged bankrupt. l'rior to that time, and within four 
months, judgment had been obtained in the state courts against J. 
P. Wilson & Co., composed of the three members named, exécutions 
issued, and a personal property exemption allotted by the sherifif to 
each member of the firm. The contract with Barden is flled as Ex^ 
hiblt B, but, as it is only referred to as à èecurity, in the view the court 
takes bf the case this is of no Importance for a détermination of the 
question involved. In the referee's court the counsel for the cred- 
itors contended that paper writing "A" is a conditional sale, and, 
not being registered under the Nortli 'Carolina statute (Code, § 1275), 
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is void; hence Pollock is not entitled to Ws personal property exemp- 
tion. The référée adjudged Pollock not a member of the flrm of J. 
P. Wilson & Co., and signed an order for liim to deliver to the trus- 
tée the property allotted to him (Pollock) as his personal property 
exemption by the sheriff in a proceeding immediately preceding the 
pétition in bankruptcy. 

The solution of the matter is a proper construction of the paper 
writing recited. What is it? The creditors contend and the référée 
holds it is a conditional sale, and under the statute of North Caro- 
lina void. Section 1275 of the Code provides that conditional sales, 
where title is retained, must be reduced to writing, and registered, 
to give thera validity. This is the meaning, as construed in many 
cases, not the words of the statute. Admitting the position of the 
creditors to be correct, purely for the sake of argument, — for I can- 
not concur in this view, — then the agreement is void, and does not 
change Pollock's relation to the firm or its property. He was a part- 
ner before the paper was signed, and a void paper could not change 
or affect that relation. If void, he was still a partner. According 
to this contention, Pollock was a member of the fir-m as fully after 
the paper writing was signed as he was before. 

But what is the paper writing Exhibit A? Pollock does not sign 
it. It is signed by the other members of the firm. Without draw- 
ing any nice distinctions, it is simply written évidence of an agree- 
ment to retire from the flrm on the payment of a certain amount 
of money. It is a conditional retirement. It is not only not signed 
by Pollock, but contains no words of conveyance. If it be said it is 
évidence of a paroi agreement to sell his interest in personal prop- 
erty, there is no évidence of a delivery accompanying such agree- 
ment, or any change in the possession of the property. The paper 
provides expressly he shall remain a member of the flrm until the 
money was paid, showing there was no change of possession, — no de- 
livery, no complète sale. There is no other évidence of a dissolution 
of the flrm, no advertisement, or any of the prerequisites of a disso- 
lution. Pollock was still liable for the debts of the flrm; still entitled 
to participate in the proflts until the agreement was fully complied 
with. That the bankruptcy of the flrm should increase or make his 
interest in the property more than he had agreed to receive as the 
condition of his withdrawal may not seem exactly équitable to the 
creditors or to others, but, if bankruptcy thus favors a bankrupt, 
it is because the state exemption laws so provide, It is not because 
of any defect in the bankrupt law, which in exemptions follows the 
etate law, and is one of those anomalous and exceptional cases where 
a raan increases his estate by bankruptcy. In North Carolina each 
member of a flrm is entitled to his personal property exemption out 
of the assets of the flrm, where the debtor has no other estate and the 
other partners consent. Scott v. Kenan, 94 X. O. 29<>; IJurns v. 
Harris, 67 N. C. 140; Allen v. Grissom, 90 N. C. 90. A voluntary 
pétition in bankruptcv is prima facie évidence of such consent. In 
re Stevenson (D. C.) 93 Fed. 790. 

In the view which the court takes of the question involved, the 
décision of the référée is reversed, and the order made revoked. J. 
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BJ-iPp^Oitsl; liad -be^ and, w^s, at the time ^ the fiUng of the petitton 
i|i Ijiâ^lf i^PW, a membeç of the flrm of J«sP. Wilson & Co. The pe- 
ti,^îon is prima facie évidence of a consent by the otber partners that 
he shall hare his personal propertj exemption allotted to him from 
tb? firm asset». He is entitled to such exeraptiona. The proceed- 
ing in the statè court being within four menthe of the pétition in 
bankruptcy, ail process under snch proceeding is void; henee the al- 
lotment by the sheriff is void. The trustée may adopt such allot- 
ment, or make other aliotment, if the same is not satisfactory. In 
the view the référée took of the case, the order made by him was 
proper, and the bankrupt is still subject to the orders of the referee's 
court under the bankruptpy act and proceeding. 



In re BAUDOUINE. 
(Circuit Court of Appeals, Second Circuit. Aprll 8, 1900.) 
No. 121. 

1. BANKR0PTCT— JURISDIOTION — SoiTS BT AND AGAINST TRUSTEES. 

Under Bankr. Act 1898, § 2, cl. 7, as limited by section 23b, a district 
court, as à court of banlsruptey, bas original jurisdiction of actions by 
trustées in bankmptcy to recover propèrt^ alleged to belong to tbe es- 
tate of the bankrupt, against third persdns claiming title thereto aâverse- 
ly to tbe bankrupt or In hostility to tbe trustée, provided tbe cause of 
actiop is one which dld not originally exist in the bankrupt himself, and 
also of ail actions brougbt In such court ag^lnst a trustée In bankruptcy 
by adverse clalmants. 

S. Same— Sommak'î Pkoceédings. 

A stranger to the bankruptcy proceedlngs, settlng up an adverse tltle 
to property wl^lcb is claimed by the trustée in bankruptcy as assets of 
the estate, cannot be compelled to submit bis elaims to adjudication In 
a sumniary proceeding in the court of bankruptcy, but is entitled to be 
heard-ln ft plenary suit. If the matter in controrersy is of légal cognl- 
zance, he bas the right to a trial by jury. If It is of équitable cognizance, 
It may be Utlgated according to the recognized processes and procédure 
of courts of equity. 

8. Same — Who are Adverse Claimants. 

Where trustées undçr a will are directed thereby to apply the Income 
of property to the use of the beneflciary during bis Ufe, with no direction 
for accumulation, and the law of the state provides that tbe surplus of 
an income so settled, beyond what is necessary for the support of the 
beneflciary, shall be Mable in equity to the elaims of bis créditons; that 
the trust vests the whole estate, in law and in equity. In the trustées, 
subject only tO the exécution of the trust; and that no person beneflclally 
Interested in such a trust càn assign or in any manner dispose of It, and 
the courts cannot sanction any disposition of it by the concurrence of 
the beneflciary and the trustée, — the testamentary trustées bave a title 
or intercst hostile to that of the trustée in bankruptcy of tbe beneflciary 
(the latter clàlming the surplus Income of the estate as assets in bank- 
ruptcy), such as to entitle them to be heard in opposition to such clalm 
In a plenary suit, as distinguished from summary proceedings in the 
court of banltruptcy. 

On Pétition to Keview an Order of the District Court of the United 
States for the Southern District of New York, in Bankruptcy. 
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John A. Garver, for petitioners, 
Edward Van Ingen, opposed. 

Before WÀLlACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WAULACE, Circuit Judge. Ttie trustée in bankruptcy, claiming 
tliat certain income derived by the banlirupt as tbe beneflciary of a 
trust created by will was applicable to the payment of the bankrapt's 
creditors, commenced a proceeding in the United States district court 
for the Southern district of New York, in bankruptcy, by a pétition 
and rule to show cause against the bàukrupt and the testamentary 
trustées, to procure an adjudication to that eiïect. Upon the return 
day of the order to show cause, the trustées under the will appeared 
"solely for the purpose of objecting to the jurisdiction of the court," 
and insisted by demurrer (1) that the court had no jurisdiction to 
entertain the suit; and (2) that the rights of the parties could not 
be determined summarily upon pétition. They also insisted by de- 
murrer that the trustée in bankruptcy did not acquire any title to the 
income. The court overruled the demurrers, and made an order al- 
lowing the trustées to answer within 20 days, and directing a référée 
in bankruptcy at the expiration of that time to take testimony, and 
report to the court the araount of the trust income, and what portion 
thereof was applicable to the claims of creditors. 96 Fed. 536. The 
case is now before this court upon a pétition of the testamentary 
trustées to review the order. 

The jurisdiction of the district courts, as courts of bankruptcy, to 
adjudicate the rights and titles of persons not parties to the bank- 
ruptcy proceeding, who claim property adversely to the bankrupt or 
in hostility to the trustée, if given at ail, is conf erred by clauses 6 and 
7 of section 2 of the bankrupt act. The act does not contain any 
distinct provision speciflcally giving such jurisdiction, and in this re- 
spect differs from the act of 1867, in which (section 2) concurrent 
jurisdiction ovev such controversies was conferred on the circuit 
and the district courts. Section 2 of the présent is measurably a sub- 
stitute for section 1 of the act of 1867; and the omission of any 
provision similar in terms to section 2 of the earlier act is significant, 
and means that congress did not intend to confer the jurisdiction, or 
considered the terms of the présent section adéquate for the purpose. 
Section 2 invests courts of bankruptcy, within their respective terri- 
torial limits, with such jurisdiction at law and in equity as will en- 
able them to exercise original jurisdiction in bankruptcy proceedings. 
By clause 6 they are authorized to "bring in and substitute additional 
persons or parties in proceedings in bankruptcy when necessary for 
the complète détermination of a matter in controversy" ; and by 
clause 7, to "cause the estâtes of bankrupts to be collected, reduced 
to money and distributed, and détermine controversies in relation 
thereto, except as herein other-wise provided." 

"Ç^Hiether it is the meaning of thèse clauses to confer jurisdiction 
respecting the titles of those not parties to the original proceeding is 
a question of much diiflculty, which has been decided differently by 
différent tribunals, upon elaborate considération. One of the most 
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récent judgments is In re Hammond (D. C.) 98 Fed. 845, where Jtidge 
Lowell cites ail the decided cases, analyzes the varions conflicting 
provisions of the bankrupt act bearing upon it, reviews the history of 
the législation, and adverts to the impossibility of reaching a thor- 
oughly satisfactory conclusion. A deflnite answer can only be given 
by that tribunal whose opinion is theoretically inf allible, and we 
understand the question is before the suprême court for décision upon 
a, certificate for instructions. Under the circumstances, an inde- 
pendent discussion of the subject by this court would not be profit- 
able; and yvie shall content ourselyes with a brief statement of our 
conclusions, sufficient for présent purposes, and as a rule of décision 
in other cases now before us. 

Standing alone, the language of clause 7 would seem to be suf- 
ficiently comprehensive to authorize the détermination by courts of 
bankruptcy of every controversy relating to the estâtes of bankrupts. 
It is as broad as was the language of section 6 of the bankrupt act 
of 1841, which seems to hâve been considered by the suprême court 
suflBcient, irrespective of section 8 of that act, to confer such jurisdic- 
tion. Ex parte Christy, 3 How. 292, 11 L. Ed. 603. JSTevertheless, it 
is capable of a narrower construction, and can be read as extending 
only to controversies about property vi^hich actually belongs to the 
bankrupt's estante, or which arise strietly in the bankruptcy ^roceed- 
ing, such as those in référence to the marshaling of asset^ or the 
extent and priority of conflicting liens. The clause must also be read 
with section 23, relating to the jurisdiction of the United States and 
State courts. Section 23, by its first clause, conféra jurisdiction upon 
the circuit courts of ail controversies at law and in equity, "as dis- 
tinguished from proceedings in bankruptcy," between trustées and 
adverse claimants conceming the property claimed by the trustée, 
and, by its second clause, requires every action by a trustée to be 
brought in a court where the bankrupt could hâve brought it, unless 
the défendant consents to be sued elsewhere. The jurisdiction con- 
ferred by the flrst clause is not exclusive. That declared by the sec- 
ond clause doubtless refers only to such causes of action as originally 
existed in favor of the bankrupt, and compels a resort to the state 
court, unless by reason of the diversity of citizenship between the 
parties the bankrupt could hâve been sued in a fédéral court. Thus, 
by section 23, in one class of controversies the trustée maysue or bè 
sued in the circuit court, and in another class he must sue in the 
state court; and the two classes embrace every controversy about 
property rights claimed in hostility to the title of the trustée which 
can arise. In view of this section, the utmost eflfect that can be given 
to clause 7 of section 2 is to authorize jurisdiction of such contro- 
versies between a trustée and an adverse elaimant of the bankrupt's 
property as the trustée is not compelled by section 23 to bring in the 
state court. W^ think it should hâve that effect, not only because its 
language warrants it, but also because that construction is demanded 
by expediency and convenience. Bankruptcy courts ought, in the 
interests of promptitude and uniformity of décision, to hâve original 
jurisdiction to entertain and adjudicate ail; controversies which afEeet 
the administration of the assets in their custody. We therefore de- 
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cide tbat by clause 7 of section 2 the district court, as a court of 
bankruptcy, bas original jurisdiction to détermine ail controversies 
brouglit to it by a trustée, where the cause of action did not originally 
exist in tbe bankrupt, against a person asserting a hostile title to the 
bankrupt's property, and also of ail oontroversies brought to it 
against the trustée by an adverse claimant. This conclusion disposes 
of the first objection relied upon by the testamentary trustée. 

In conferring such "jurisdiction at law and in equity" as will en- 
able courts of bankruptcy to détermine the controversies they are 
authorized to entertain, the bankrupt a et does not attempt to pre- 
scribe the procédure which is to obtain when strangers to the pro- 
ceeding are compelled to litigate rights or titles with the trustée. 
Unlike section 6 of the act of 1841, which authorized jurisdiction to 
be "exercised summarily in the nature of summary proceedings in 
equity," section 2 merely authorizes courts of bankruptcy to "make 
such orders" and "issue such process" as may be necessary to enforce 
their powers. Clause 15. In the absence of provisions to the contra- 
ry, it is to be presumed that congress intended that the ordinary pro- 
cédure of courts of law or equity, according to the nature of the con- 
troversy, should be observed. As was said by the suprême court 
of the bankrupt act of 1867, it could not hâve been the intention 
of congress to deprive those not parties to the bankruptcy proceeding 
"of the usual processes of the law in défense of their rights." 
Under that act it was settled by the adjudications that the assignée 
must proceed by plenary suit, and that the courts could not compel 
adverse claimants to litigate their controversy by a summary pro- 
ceeding. It sufflces to refer to Smith v. Mason, 14 Wall. 419, 20 L. 
Ed. 748, and Marshall v. Knox, 16 Wall. 551, 21 L. Ed. 481. In the 
présent act (section 19, cl. "c"), where the matters in controversy are 
of légal, as distinguished from équitable, cognizance, the right of the 
parties to a trial by jury is expressly preserved. We do not doubt 
that, when the matters in controversy are of équitable cognizance, 
they are to be litigated according to the recognized processes and 
procédure of courts of equity. 

If the testamentary trustées had an interest adverse to the trus- 
tée in bankruptcy in the fund sought to be reached in the présent 
case, they are entitled to be heard in a plenary suit. Doubtless, the 
court could hâve acquired jurisdiction to adjudieate the controversy 
without the formai process of a subpœna and a bill in equity, as the 
pétition was in the nature of a bill in equity, and contained substan- 
tially ail the matters essential to such a bill. Sticknev v. Wilt, 23 
Wall. 150, 23 L. Ed. 50; Milner v. Meek, 95 U. S. 252, 24 L. Ed. 444. 
But where the objection is taken in limine by the respondents, as 
it was hère, it cannot be ignored, and the party who insists upon 
being heard in a plenary suit is entitled to that mode of procédure. 

The learned judge who made the order under review proceeded 
upon the légal theory that the testamentary trustées had no adverse 
rights to the fund in controversy. This theory we cannot accept as 
correct. The trust created by the will was one to receive the rents 
and profits of lands, and apply them to the use of the beneflciary 
during his life, without any direction for an accumulation. By the 
101 F.— 37 
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statfttes of Ne-n; "^prki itjip provided that in case pf sucli a trust the 
surplus of suct^ f ents ^^à profits, beypnd the &uin that may be neces- 
swy f»r the edi^çation qjiii sflppprt; of the beneflciary, "shall be liable 
ifliequity" tptbp claims of j hisi creditqjps "iu the same manner as 
other persoï:^eii pFQpertyji^Jiich ca^no,t;be:reachea by an exécution 
at law"; tlie. tip^sti y^f ta the whole estate, in law and in equity, in the 
trustée, "subjeçtonlyto the eçsecïktipn of tte trust"; and no pér- 
son beneflcially ântereslf^ , in such a trust , "caji , assign or jn £|,ny 
manne?? disppse pf such intprest." j'^Th^ courtis of îîew York hâve 
uniformly dpcl^red nug^tpry esycrViatteflipt by tïie act of the ben- 
eflciary to a,lieB^te or inqu]p,ber th,e incpoxe.arising under such a 
trust, or tO: a^i^ipipate, it in any. ipap^ier, afld hâve denipd the povrer 
of tbecourts tp .çanctipn £|ny dispqaition of it l^y the concurrence of 
t^ie beneflciary m^ tbQ trustée,, , , Qr^tt v. BoJanett, 81 jN. Y. 12 ; 
Wpod v,;Woo<|,;$iPaige,,5l!Q; Van jEpps v. "Vaii JEpp^, 9 Paige, 287; 
Cruger y. Jonps, i& Barb.;4G7;. In ÏJtpugias v: Gruger, 80 N. Y. 19, the 
court offipppalssaid: I , , ,;,! 

, î'The purjKJse ol the statole, fwas! t»,Il^^.lie. thèse trpst estâtes aBd trust Inter- 
est:^ Ii3i4estôi(^tll:}le.an(i absolut^}? InaUenâbJe 4uriBg the existejpce .p£ the trust; 
apS, If thèv eoùliibe renaéréa aliénable,' by the order bf thé cèurt, the whole 
seMéme ôftii'é.'st'atiité #i)Ul(|'tié gneàtly Impaîred, àtïd'ks purpbsè thwarted." 

Totlie same eflfectipbyiiijtert'YlOhaiiivet, 136,^^ t. 326, 32 N. E. 
1088, 18 11,11. 4. 745. V,;, ,,; ..d"^;;; t ',:/'' .,i,., .^ ^'.::., .... ,.■ 

Such besing.thpnatujppiipl the tRu^tj it is obyiousiy, tte right and 
duty of latrp^tee topjrotect ithe in(çpmQ for the useanjà enjoyment 
of: the b^Ç#flçi*r.y',:jan4-tOjre?ist ai^y: àttempt tO âiyert it from the 
pbject ot tti^e; tesjtatpr's flolicitude,, ïîe i^i entitlpdtp insist that he 
i^all noti ;bp prpvented tf COm ^pa^ying it, tp the ib.pnçjàpiary and , com- 
Piejlpd tOipayit toanothgr- If thp lupdcan be;r,e;ached by thetrus- 
tpçiJB baflkrpptcy,^,ftefi iltbaa cooî^.intp the Ija^fis pf t}ie bankrupt, 
il^e, ]testan}entaj7 trustées are not.necessary,pa,j:t|çsto an a,ction. 
ièvtt, if itis fpqghtto ibe Fieached/beïppei they h9,yp dî^charged th^r 
flduqiary and, st^tutopyphligatipnitp^airds the bewfiçia^^y, they are 
in duty bound to résist. In defèndinigi^heir trus^nÇluties they are 
Iipstneito.the, tçuftteejip. bankrTOSl^J^and, ijE they-jJ^^ft^ntitled to be 
Ifie^x^ at . all,i tliey, ;are entitlpd tp jçpnte^t; bisi ititle as f uUy as though 
-fliiey werp, tli:e eçi;iiita,biçi:pwners Q|;;tl(e.,fui;id, jThje case is distin- 
guisli^itile from one iwliepe t^e, trustjeei ifl b^nkrnptcy seeks to reach 
■thpassets in the h?<iidsspiÇ fifl, assignée fpg the heneflt of creditors, and 
we do Bot intend tp 4!eçide that ?ii jpléntiry suit is always necessary 
■in such a casp. Wherejthp assignmf nt is without préférences, the 
;|pust being nugatory £^nd the assigQn)p];i]t void beçause in fraud of 
tjie bankrupt law, ^^nd tjie trustée ini bankruptcy represents ail par- 
ties having any real iiiterest in theas^PitSj it may be argued that the 
assignée and trustée ^o not stand, uppp hostile tities.; In Ee Gut- 
willjg, 34 0. 0. A. 377, 92j Fed. :337v:f eidecided that the court of 
bankruptcy had ppwer, pending a décision upon a pétition against 
the assigner tp adjudiicate him a bankrupt, to restrain the assignée 
from disposing of the assets. We thoijight thatipower deducible 
from clause 3 of section 2, authorieing courts of bankruptcy to take 
charge of the prpperty of bankrupts pending such a décision and 
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until the qualification of the trustée, and from the tenus of clause 
15, authorizing them to make the orders and issue the process necea- 
sary. The décision was net intended to hâve any wider scope. 

As we are of the opinion that the order under review should be 
vacated, and the rights of the parties adjudicated in a plenary suit, 
it would be prématuré now to express any opinion upon the mérita. 

The order is accordingly set aside 

LACX)MBE, Circuit Judge. I concur in the conclusion that the 
rights of the parties must be adjusted in a plenary suit, which should 
be brought in the district court. I think, however, that upon the 
questions of law arising upon the merits, which hâve been fully dis- 
cussed, and which will be in no wise changea by being presented 
in a suit in equity, the opinion of this court should be expressed 
for the guidance of the district court in disposing of such suit. 
Upon this branch of the case I concur in the careful and exhaustive 
opinion of the district judge. 



In re LYNCH. 

(District Court, S. D. Georgia. March 15, 1900.) 

1. BANKRUPTCY — HOMESTBAD BxBMPTION — VaI.DE. 

Where a bankrupt claimed the property on wlilch he reslded as exempt 
under the state law allowing a homestead of the value of $1,600, but it was 
alleged that the property was worth more than that amount, and respon- 
sible parties offered to bid larger sïims for it, held, that the property should 
be offered at publie sale by the trustée, after due advertisement, and 
knoelsed down to the bankrupt at a bid of $1,600, if no better offer was 
made, but, if the property brought more than that amount, the bankrupt 
should receive $1,600 in money out of the proceeds, as his exemption. 
3. Samb— Sbtting Apart Exemption— State Law. 

While the value or amount of the exemption to be allowed to a bankrupt 
dépends upon the law of the state of his domicile, the method of ascer- 
taining the value of property claimed as exempt, or of setting apaxt the 
property, is not govemed by such law, but by the bankruptcy law. 

In Bankruptcy. On review of décision of référée in bankruptcy. 



SPEEE, District Judge. The question for décision arises from the 
controversy following: The bankrupt, W. H. Lynch, desired the 
trustée to set apart his résidence lot in the city of Augusta as an 
exemption. The trustée declined to do so, upon the ground that it 
is worth much more than |1,600, — the amount of the exemption al- 
lowed by the law of the state. The référée sustained the action 
of the trustée, after hearing much testimony offered for and against 
the applicant, and exceptions were made to his flnding. The évi- 
dence is strongly conflicting as to the value of the premises. The 
witnesses on either hand are apparently equally crédible. In the 
présence of the conflict, the court is not able to hold, as requested 
by the counsel for the bankrupt, that the referee's flnding was er- 
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roneouB., Beisides; there are sever^l bona fide offers by responsible 
bidders to pay at least:|2,50Q for 1;he property. A pràctical method, 
then, for tte ^ptérminàtion ,of tMa dispute, is to order the property 
in question sioid,, and the trustée to set apart to the bankrupt |1,600 
of the proçpe^s, This, it is said, will be in conflict ■w'ith the theory 
of the homéstead law of the state, which does not, it is insisted, 
comprehend a sale, as one of the meth0|ds of ascertaining the value pî 
property sought to be exempted. It is true, however, that the bank- 
ruptcy exemption is not in ail respects like the homestead exemp- 
tion of the state. In yalue, and seemingly in that alone, it is the 
same. It need not be invçsted by the court It is delivered to the 
bankrupt himself. It is pot liable for his proper indebtedness, even 
though he shottld cease to te the head of a family. It seems merely 
a bonus to tîija to enablehim to start anew in his business ventures. 
Its value and amount^ then, are the only matters with which the 
court is conc^rped. To ascertain this value in the case before the 
court, it wilï be directed that the premises in question be sold, and 
the trustée is authorized to accept the bankrupt's bid of |1,600, and 
set apart the lot to him as his homestead, provided there is no high- 
er bid. In any event, he will receive the value of his exemption 
from the proceeds of the sale. The order must provide for a public 
sale, with not legs than 10 days' full advertisement, so that ail par- 
ties at interèst ihay haVe ample notice. 



WEBER MEDICAL TEA CO. v. KIESCHSTEIN. 

(Qlrcuit Court, S. D. New York. May 7, 1900.) 

Ukfair CoMPBTitiON— Oral EïîpbbskntatiOns et Dealer. 

AlthougH by a prier adjudication It has been determlned that another 
manufacturer has the right to use labels and packages containing a name 
simllàr to that used by complainant, a dealer in the goods of such manu- 
facturer mây be enjotoed from maklng further oral représentations tending 
to confuse the goods of the two makers In the mlnds of purchasers. 

On Motion for Preliminary Injunction. 

Louis C. Eaegener, for the motion. 
James A. Whitney, opposed. 

LACOMBE, Circuit Judge. In view of the décision of the case 
àgainst Wilhelmina Weber in the Eastern district, complainant is 
not entitled tp any relief which will interfère with the labels or man- 
ner of packing the goods complained of . The further représentation, 
however, of the défendant, when selling, that such tea is "Weber's 
tfea," is an indépendant açt not considèred in the former suit. He may 
eell the packages which Wilhelminp, is allowed to put up, and which 
represent the goods as "genuine impôrted Alpine herb tea, manufac- 
tured by F. G. Weber & Co.," ànid may repeat that représentation 
orally; but, when he further represénts the contents to be "Weber's 
tea," his etatements, as the affldayîts show, tend to produce a confusion 
of goods, against which the public shpuld be protected. The prayer 
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for relief seems to be broad enough to warrant an injunction against 
selling anj préparation, not manufactured by complainant, upon thé 
représentation that it is "Weber's tea." To that extent the motion is 
granted; in ail other respects, it is denied. 



DODGE et al. t. OHIO VAI^LBY PULLEY WORKS et al. 
(Circuit Court, D. Kentucky. May 1, 1899.) 

1. Patents — Substitution of Material. 

It was not Invention to substitute wood for iron, especially in view of 
the well-linown utJlity of paper or leather as équivalents for Iron. The 
use of wood as an équivalent for iron in many arts of more or less 
analogy deprives Its substitution In the art of maklng pulleys of ail 
claims of discovery. 

2. SAMB— COMBINATION. 

Separate split thimbles, being old and well known in the art as an 
élément of comblnation wlth a separable wood pulley, eannot be sustalned, 
unless the claim is limited to the peculiar structural devices of the pulley. 
described and claimed in the patent. 

3. Samb— Novelty. 

The feature of "rim contact" is an essential feature of the separable 
pulley in the Dodge and Philion patent, No. 260,462. Défendants' pulley, 
which does not hâve the rim contact, but uses struts bétween the spoke- 
arms, and which keeps the rims from contact, do«s not infringe. 

4 Same— Consthuction dp Claim. 

Where a claim calls for a spécifie élément as a feature of the combinà- 
tion, It is not admissible to broaden the claim so as to inelude a différent 
and older method of construction. , 

5. Same— Plubamty. 

The claim for patent upon a separable pulley of certain spécifie con- 
struction, in combina tion with "a separable spllt thlmble interposed bé- 
tween sald shaft and pulley," eannot be broadened to cover a plurality 
of bushings, which is a mère earrying forward of the original idea; 

(Syllabus by the Court.) 

Lysander Hill and John W. Hill, for complainants. 
E. E. Wood and Wm. E. Wood, for défendants. 

LUKTON, Circuit Judge. This bill, as originally flled, claimed that 
the défendante infringed both the flrst and third claims of patent No. 
260,462, of July 4, 1882, to Wallace L. Dodge and George Philion. 
After the proof in the case had been taken, the complainants dismissed 
the bill so far as infringement of the flrst claim was charged, and the 
case is now heard upon the questions involved by the charge that 
the défendants infringed the third claim. This third claim is for a 
combination. The éléments are: First, "a separable pulley, whereof, 
when the meeting ends of the rim are in contact, the meeting faces of 
the spoke-bars are slightly separated"; second, "the clamp-bolts, G-," 
described in the spécifications; and, third, "a separable split thimble 
interposed between said shaft and pulley, eubstantially as set forth." 

1. The validity of both the flrst and third claims was passed upon 
and sustained in an elaborate opinion by the late Judge G-eorge K; 
Sage in the circuit court for the Southern district of Ohio. His opin- 
ion is reported as Dodge v. Post, 76 Fed. 807. Judge Sage, in that 
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case, aftep an elaborate çoneideratio» &i a ¥ery largp number of an- 
ticipatory devicesy found àimself enabled to çustaia the validity of the 
flrst claim, which is the broad onç of ijie, patent, upon the ground that: 

"Complalnant's patented puUey Is tiie OiiJj one sliown lû the record in which 
compression to the shaft to any required degree— a compression bringing the 
entlre Inner surface of the hub to bear upon the shaft, and so constructed that 
It may be Increased whenever necessary by reason of change of shaft, or of 
wear, or of any other cause^is so efCected.aa to be supefior tg any other mode 
or means of fasteilng or attachment, and tô impart to the pUlley its greatest 
mechanlcal power, and yet Jeave it entirely separable into itg cwn halves, and 
from the shaft." 

The leamed judge further said that, in order "to aocomplish this re- 
suit, there must be compression at the shaft, and contact at the rim, 
and the inner side of the divided Spoke-arm must be separated from 
rim to rim." He was enàbled to distinguish the anticipatory devices 
from the structure coyered by the first claim of the Dodge patent by 
reason of his inability to flnd in them the necessary contact at the 
rim, which he regarded as an éssential f unctional eleident in the Dodge 
method ùt attaching the pulley to thç shaft. Thé necessity of this 
feature of "rim contact" and "hub séparation," as the proper construc- 
tion of this patent, was also empbasized by the circuit court of appeals 
for the Second circuit in the case of Dodge V. Pulley Co. (decided in De- 
«ember, 1898; not yet offlcially repotted) 35 O. C. A. 140, 92 Fed. 995. 
The same construction was given to thé patépt by the circuit court of 
appeals for, the Seventh circuit in the casé of Pulley Oo. v. Dodge, 29 
0. 0. A. 508, 85 Ped. 971, and reaffirmed, upon pétition to rehear, in 
30 C. C. A. 455, 86 Fed. 904. My own eiamination of the rery volum- 
inous record in this case.convinces me that the construction placed by 
Judge Saga, and foUpwed in the two cases cited above, is the only con- 
struction which could possibly saTe the first claim of this patent, if its 
validity was hère in question. 

2. The third claim is identical with the first, except that an addi- 
tional élément is added to the combination covered by the first. This 
will be at once Observed by cbmparison, the first and tbird claims 
being as f ollows : . 

"(1) A separable pulley, whereof, when the meeting ends of the rim are In 
contact, the meeting faces 0^, the spoke-bar ,andi hub are sUghtly separated, as 
descrlbed, comblriéd with Clatt(p-bolts, G, whereby said hub Is clamped upon 
the shaft In the inanner set forth." "(3) A seï)arable pulley, whereof, when 
the meeting énds of the rim are In contact, the meeting faces of the spolie-bar 
and hub are sUghtly separated, and clamping-bolts, G, combined with a sep- 
arable split thlmble Interposed bet^een said shaft and pulley, substantially 
as set forth," 

The third claim consista, then, in the élément of the first claim 
"combined with a separable 'split thimbîe interposed between said 
shaft and pulley, substantially as set forth." Now, it is clear that, if 
it be conceded that the devices of the défendant do contain this élé- 
ment of "a separable split thimble," they dô not infringe, unless this 
élément is found in combination with "a separable pulley, whereof, 
When the meeting ends of the ritoi^re in contact, the meeting faces 
of the spoke-bars are slightly Separated." In other wOrds, as said 
by the court of appeals for the Second circuit in référence to this third 
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claim, in the case of Dodge v. Pulley Co., "if the pulley itself be struc- 
tuially différent from the pulley of the ûrst claim, it cannot be held to 
infringe the third claim solely because it contains the single addition- 
al élément of that claim." But the use of bushings for adapting a 
pulley to a shaft which is smaller than the bore of the pulley was itself 
old in the art. The évidence in this record shows beyond ail question 
that separable split iron thimbles or bushings were well-known devices 
in the gréât and small workshops of the country long before this pat- 
ent was applied for. So, also, it is shown that bushings of paper and 
leather were used for the same purposes. The substitution of wood 
for thèse materials formerly used was not invention. It is true that 
Judge Sage, in Dodge v. Post, already cited, did hold that iron was not 
adapted for adapting wood split pulleys to the shaft. Upon the évi- 
dence before him this may hâve been the proper conclusion. But the 
additional évidence in this record removes ail serions doubt in mymind 
as to the practical value of iron as a bushing material. It is not nec- 
essary to hold that wood bushings may not be better in connection 
witîi separable wood pulleys, but I am not satisiied that a mère change 
of material-T-a change to which the patentées hâve not chosen to limit 
themselves — was invention. If iron was not sufficiently yielding so 
as to grip the shaft tiglitly enough, it was not invention to substitute 
wood for iron, especially in view of the well-known utility of paper or 
leather as équivalents for iron. The use of wood as an équivalent 
for iron in many arts of more or less analogy deprives its substitution 
in this art of ail claim to discovery. The subject of a mère change 
of material is discussed bv the court of appeals for this circuit in 
Kilbourne v. W. Bingham Co., 1 C. C. A. 617, 50 Fed. G97, and still 
more in point is the case of Bushing Co. v. Uoegler (0. C.) 23 Fed. 191. 
The claim to a plurality of bushings does not seem to be more than a 
carrying forward of the original idea of a separable split thimble. It 
is to be borne in mind that the patentées bave no claim covering this 
"separable split thimble" alone. It is only one of the éléments in a 
combination, and the claim is that the combi nation in which this thim- 
ble or bushing is an élément is new. In view of the character of the 
claim, it is difficult to see how the idea of a plurality of bushings or 
"interchangeable centers" can enter into the claim at ail. The claim 
would be infringed just as much by a combination of the separable 
pulley with a single "separable split thimble" as if a whole séries of 
such thimbles were sold or used in connection with the pulley. The 
idea of making the bore of such separable pulley abnormally large, 
so that by the use of bushing any smaller shaft might be used, does 
not seem to involve invention, but to pertain to the proper domain of 
mère mechanical skill. I do not flnd it necessary to pass upon the 
novelty of the combination of the third claim, further than to say 
that it cannot be sustained unless it be coniined to the peculiar struc- 
tural devices described and claimed for the attacliment of the pulley 
to the shaft, and for strengthening the two halves of the pulley 
against vibration and strain when in motion. The feature of "rim 
contact" was and is the feature which enabled Judge Sage to sustain 
the separable pulley of the flrst claim against anticipation. The later 
décisions hâve not widened that claim, nor supported a broader con- 
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struction of that élément as a part of the combination of the third 
daim. The devices of the défendants do not show the "meeting ends 
of the rim" in contact. Défendants hâve strengthened their puUey 
against strain by adopting struts at each end of their spoke-arms, so 
that thèse struts sustain ail the thrnsts of compression applied to the 
spoke-arms. The meeting ends of the rims are not in contact; for a 
clear space is left between them, the two halves of the polley being 
held together by the spoke-arms. Complainants say that the struts 
which support the spoke-arms are équivalent to inward rim extension. 
But in this the défendants hâve adopted the method of the Scheikopf 
wheel, as shown in patent No. 168,925, of October 19, 1875. Concern- 
ing the construction and opération of that wheel, Mr. Dayton, com- 
plainants' expert, said in the case of Dodge v. Post, when distinguish- 
ing the Scheikopf wheel f rom the eeparable pulley of the flrst claim of 
the Dodge and Philion patent: 

"The rJms of the wheel halves are purposely made to stand apart In order 
that the clamplng-bolts referred to may exert their entire force In holding the 
wheel members to the shaft, and In fastenlng the gadgeon to the shaft end; 
It beIng obvious that, If the rims met, the braced half-wheels would oppose 
the clamplng action of the clamplng-bolts, and In some measure prevent the 
desired security of the wheel to the shaft, and the firm fastenlng of the gud- 
geon wlthin the shaft. Between the outer ends of the spoke-bar, studs are 
Inserted, and addltional elamping-bolts, passing through the spoke-bars, draw 
them against the ends of thèse studs, glrlng rlgidity to the wheel." 

This end contact of the rims is a speciiic élément of this third claim 
of the patent in suit. Having sustained the flrst claim on the ground 
of the novelty and effectiveness of such rim contact, it is not admis- 
sible that it should now be broadened so as to inclnde the Scheikopf 
method of construction. That which infringes if later anticipâtes if 
earlier. The défendants do not infringe if complainants be limited to 
the spécifie rim contact of their claim, and this I think necessary to 
avoid anticipation. Let the bill be dismissed. 



DODGE MFG. CO. T. OHIO VALLEY PULLET WORKS et al. 

(Circuit Court, D. Kentucky. May 1, 1880.) 

1. Patents— Invention. 

The third clâlm of the McNcal patent, No. 351,004, Involved nothing but 

the method of strengthenliig the parts of a wooden separable pulley by 

means of a stay-bolt extending from the arms of the spoke-bars to the 

/ pulley rim. The novelty Is doubtful, In vlew of prlor aualogous uses in 

the arts. 

& Same— Construction. 

The claim Is entltled to only the most narrow construction, and must be 
conflned to the stay-bolt and its screw-nut. Défendants use a wooden 
pin with glue to look the parts together, and do not infringe. 

I. SAME— NOVELTT. 

The Philion patent. No. 368,490, which Involves the making of a pulley 
rim by gluing together the abuttlng ends of a number of segments to f orm 
an Individual rim, and, second. In gluing together a number of thèse indi- 
vidual rims and subjecting them to pressure, involves no Invention, in 
View of the Dodge and Philion patent* No. 200,462. It Is a mare carrying 
forward of old ideaa, and does not Involve Invention. 
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i. Same— Process. 

The method of unJting segments togéther and rims together by means of 
glue does not seem t» eonstitute a process, but Involvee only mechaoical 
opération. 

6. Same — Noveltt. 

ïhe Dodge patent, No. 456,722, for an angular bub-block bored to fit a 
sbaft, and detachably connected wltb the spoke-arms of a separable wood 
pulley, does not involve invention, in view of the prior Dodge patent. No. 
260,462. The angular hub-block or bushing of tlie one patent is not différ- 
ent in function from the round thimble or bushing of the other patent. 
It is a change of form without produclng new results. 

(Syllabus by the Court.) 

Lysander Hill and John W. Hill, for complainant. 
E. E. Wood and Wm. 11. Wood, for défendants. 

LUETON, Circuit Judge. 1. This is a suit for infringpment of sev- 
eral patents, ail owned by the complainant company. ïhe patents 
alleged by the bill to be infringed are (a) the Sanborn patent, of April 
17, 1883, No. 275,947; (b) the McNeal patent, of October 19, 1886, 
Xo. 351,064; (c) tîie Philion patent, of x\ugust 16, 1887, No. 308,490; 
(d) the Dodge patent of July 28, 1891, No. 456,722. The subjeet-mat- 
ter of ail the patents is pulleys and their manufacture. The complain- 
ant bas dismissed its bill so far as infringement of the Sanborn pat- 
ent was charged, and so far as infringement of claims 1, 2, and 3 of 
the McNeal patent was involved. 

2. The only claim of the McNeal patent involved is the fiftli, which 

is in thèse words: 

"(5) A split puUcy h.aving a section A, and the arm, 0, mortised Into the 
same near its end, and provided with a sta.v-bolt, K, extendiag from said arm 
back to the pulley rim at a distance frooi its eud, substantially as set forth." 

This involves nothing but a method of strengthening the parts of a 
wooden separable pulley by means of a stay-bolt extending from the 
arm of the spoke-bar to the pulley rim. The novelty of the device 
is doubtful, but need not be decided. The history of the earlier art 
involved, and of analogous arls, is such as to demand the most nar- 
row construction of this claim, whereby the patentée shall be confined 
to the stay-bolt in connection with a half pulley rim having a mortise 
near the extremity of the half rim, and having a spoke-bar with its 
ends within said mortise. Défendants do not use stay-bolt, K, with 
its screw-nut. They use a wooden pin, with glue, to lock the parts 
together. 

3. The patent to G. Philion, No. 368,490, for a process for the con- 
struction of pulleys, is void. It consists in two steps: First, in unit- 
ing the proper number of segments at their abutting ends by glue, 
to eonstitute individual rings capable of being handled as entireties; 
second, in assemblying the proper number of such rings to form the 
rim Qf a pulley, and uniting them by glue applied to their contiguous 
faces, and subjecting them to pressure for the purpose of bringing 
about the proper degree of adhésion. The patent to Dodge and 
Philion teaohee a method of first making individual rings by uniting 
segments at thôlr meeting ends "by glue or nails, or by doweling" 
tog«ther. The next step shown by the same patent is the adding of 
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»imilar rings aftep; tbe ^poke-bar» are united to the, m'iddle section. 
Thèse additional or extemal rings, it is stated in that patent, are 
"secured by glue, nails, or other suitable means," to the iniddle sec- 
tion. Neariy as much may be said of the patent to McNeal, No. 351,- 
064. That it wa,s not new to unité individual segments to form a 
ring or wheel by gluing them together at their abutting ends is abun- 
dantly shown by the record. Neither was it new to unité wooden 
structures by meàns of glue under compression. No new resuit was 
produced by the method of the patent, That pulleys thus made may 
hâve been more durable than those united by nails or doweling, or by 
glue with nails, or by glue without pressure, may be conceded. But 
such improvement is not invention. What Philion has done is but 
the carrying forward of old ideas, and does not amount to invention. 
Neither am I satisfled that the process involves anything more than 
the opération of mechanism. The suggestion that the application of 
liquid glue involves chemical action is not évident. It seems to n^e 
that, under the principles of Locomotive Works v. Medart, 158 U. S. 
68, 15 Sup. et. 745, 39 L. Ed. 899, and the cases there cited, if 
the method was new or the resuit new, the process is not the subject 
of a patent. See, also, Glass Co. v. Henderson, 15 0. G. A. 84, 67 
Fed. 930. 

4. The patent to W. H. Dodge, No. 456,722, for improvements in 
band pulleys, recites that the invention consists "in an interchange- 
able or removable hub, wheréby by removing one hub and substituting 
another the same puUey may be adapted to ehafts of différent sizes." 
The spécification includes this statement : 

"In letters patent No. 260,462, issued to me on the 4th day of July, 1882, 
a slmllar object is provlded for by the employment of bushes to be interposed 
between the hub and the shaft, the hubs being ail bored to standard sizes, and 
the busl^es belrig bored to the Slze of the requlred shaft; but, as wlU be ap- 
parent, the employment of bushes is not always désirable, because, belng an 
extra and Interposed part, It Is necessarily an dément of weakness, although 
It Is convenient and satlsfactory ip many cases. The object of my présent Im- 
provement Is to avoid the necessity for boring thé hub larger than the shaft, 
and thereby wealienlng It, and at the same time to retaln the advantage of an 
Interchangeable center, so that any pulley may without trouble be fltted to any 
shaft, My Invention, therefore, consists In a pulley having arms capable of 
ylelding at the center, provided with removable angular hub-blociss seated in 
sald arms, and straining-bolts to dràw the arms and hub-blocks towards each 
other to clamp the same flrmly on the shaft." 

Only the flrst and second claims are involved. They are as foUows: 

"(1) In a pulley, a rim provlded wlth spoke-anns rigldly attached at thelr 
enjjs to sald rim, and eapatile of yielding at the middle, comblned wlth angular 
reinovable hub-blocljs seatelj on said arms, and, bored to fit a shaft, and strain- 
in^-bolts whereby sàid arms and biocks may t>e dràwn towards the center and 
cWmped fast ùpon the shaft, as set forth. (2)! In a pulley, a rim and two 
parallel spoke-arms rigldly attached at thelr ends to sàld rira, but capable of 
ylelding at thelr jnlddîe.^sil*!; arms belng prçvided with flat seats, poçc^blped 
wlth removable angular hufa-'^loicks ftdapted tç ftt said, seats ànd bored to fit tf. 
dhàft, aiid stralUlng-bolts wïieïjéoy sald Mb-bbckS ând arms are drawn toWàtds 
t!iè' center ahd clampedupttri the shaft, as %et' forth." -': ■ ' ^ ■' 

jjtseems to me that the;se daims are antiçipatedby the, Dodgpài^4 
5Rhilion patent referped to in< the speçiftçgi^oçs, which t imve set ont 
above. I cannot see anything in thesè claimô patentàbly dislingùfÉh- 



THOMSON-HOUSTON ELECTRIC CO. V. BULLOCK ELECTRIC CO. 



587 



ing the "removable hub" from the "removable split thimble" of the 
older patent referred to in the spécification above set out. The "sep- 
arable split thimble" was not claimed, except in combination with 
the separable pulley of the flrst claim of the same patent. There ie 
nothing in the third claim of the patent which should necessarily 
limit the patentées to a removable split thimble cylindric in form. 
The removable hub-block of this Dodge patent is nothing more than 
the removable thimble of the older patent made in angular form. In 
the later patent they are described and claimed as "removable angu- 
lar hub-blocks." In the older patent the wooden devices correspond- 
ing precisely in function are described in the spécifications as "re- 
movable thimbles." The function of the "removable thimble" was 
"to properly fit a pulley to a shaft for which it is not adapted." The 
function of the "removable hub," as stated in the spécifications of the 
Dodge patent, is to adapt the same pulley "to shafts of différent 
sizes." Even if Dodge and Philion were limited to "removable 
thimbles" "cylindric in form," I fail to see invention in the change 
of shape. No function results from the change, and no other, différ- 
ent, or better resuit is accomplished by changing the form of such 
removable thimbles from cylindric to angular. The change of name 
from "thimble" to "hub," without any change of function, cannot 
deceive. Whether called a "thimble" or a "hub," they are both mère 
"bushings," intended to fit a pulley to a shaft to which it was not 
adapted. The failure to claim the "removable thimble" or "inter- 
changeable center" of the Dodge and Philion patent as in itself novel 
and patentable was a surrender to the public of the right to make, 
vend, and use such "interchangeable centers," except in combination 
with the other éléments of the claim in which such bushings were 
an élément. I fail to find that in this change of form there is any 
change of function, or that any better results are attaiiïed. The pat- 
ent is therefore void for want of novelty. I do not deem it neces- 
sary to go behind the Dodge and Philion patent to find anticipation. 
The view I hâve already expressed as to the narrowness of the third 
daim of the Dodge and Philion patent, as briefly stated in the mémo- 
randum I hâve filed in the case of Dodge v. Pulley Works, 101 Fed. 
581, indicates the trend of my thought touching this whole subject 
of bushings, whether called "separable split thimbles" or "removable 
hubs." The bill must be dismissed at cost of complainants. 



ÏHOMSON-HOUSTON ELECTRIC 00. v. BULLOCK ELECTRIC CO. et al. 

(Circuit Court, S. D. New York. May 3, 1900.) 
1. Patents— JuRisDioTiON of Suit for Inpringemekt — Non résident Dkfekd- 

ANT. 

Un(l«r Aet March 3, 1897 (29 Stat. 695), which gives a circuit court juris- 
diction of a suit for infringement of a patent in auy district in vi'hich the 
défendant shall hâve Committed acts of infringement and hâve a r^ular 
and established place of business, and authorlzes service upon the agent 
'. ■ conducting such business, where a manufacturing corporation of Ohio, 
which there manufactures articles alleged to inf ringe, consigns them to a 
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second corporation, doing business in New York, wliich is given tlie exclu- 
sive right to sell the same withln a glven territory, being oharged tbere- 
with at a flaced priée, but privileged to return any part of the same and 
, receive crédit therefor, and the manufacturing corporation pays the cost 
o£ advertlsing, fumishes catalogues, etc., the latter is a participator In the 
saies of such articles for use in New Y6rli, and the office of the second cor- 
poration is Its regular, establlshed place of business, within the meaning 
of the statute. _, ^ _ 

3.. Same— Validitt-^Electbic Switches. 

The Thomson patent, No. 401,085, for a shield of insulating material to 
control the placé of tlie arc in brealiing a circuit by rûeans of an electrlc 
switch, and Wtiieh is an addition to thé prlor combination of a magnat 
' wlth a circuit brealier for the purpose pf dissipating the arc formed, dis- 
closes patentable novelty, and is valid; also, held infrlnged. 

' ïn Equity, Suit for infringement of patents. On final hearing. 

Frédéric H. Betts, for plaintifE. 
i George' J. Harding, Clifton V. Edwards, and Wm. Houston Ken- 
yon» for défendants. 

WHEEIiER, District Judge. This suit is brought upon patents 
Nos. 283,167, dated August 14, 1883, for a magnetic fleld in an electric 
switch, to dissipate the arc found by breaking the circuit, and 401,085, 
dated April 9, 1889, for a shield of insulating material to control the 
place of the arc, granted to Elihu Thomson, and owned by the plain- 
tiff. The défendant the electric manufacturing company is a corpora- 
tion of Ohio. The défendant the electric company is a firm in New 
York, having offices at 220 Broadway. 

The act of March 3, 1897 (29 Stat. 695), provides : 

■ 'That in suits brought for the infringement of letters patent the circuit 
courts of the United States shall hâve jurisdiction, in law or in equity, in the 
district of wbich the défendant Is an inhabitant, or in any district in which the 
défendant, whether a person, partnership or corporation, shall hâve committed 
acls of infringement and hâve a regular and established place of business. 
If such suit is brOught in a district of which the défendant is not an inhabitant, 
but In .which such défendant bas a regular and established place of business, 
service of process, summons or subpœna upon the défendant may be made by 
service upon the agent or agents engaged In conducting such business in the 
district In whieli suit is brought" ' 

The bill allèges infringement In this district by sale of machines by 
the electric company, as Eastern agents of the manufacturing com- 
pany, and service was made upon the firm as such agents. The manu- 
facturing company bas pleaded that it ought not to be held to answer, 
because its factory is in Ohio, and that it bas no established place of 
business with the electric company, engaged in conducting such busi- 
ness as its Eastern agents, or in this district or state. The plea bas 
been traversed, and proofs hâve been taken which show that the busi- 
ness between thèse défendants is done under an agreement in writing 
by which the manufacturing company grants to the electric company 
the exclusive right in the New England states, New York, New 
Jersey, Pennsylvania, Delaware, Maryland, and the District of Col- 
umbia for the sale of such machinery, appliances, and material as the 
manufacturing company might manufacture, on the basis of discounts 
from the published list or lowest selling priées f. o. b. at Cincinnati 
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(payments to be made in 30, 60, and 90 days from date of sliipment), 
which. the electrie company would handle exclusively within the terri- 
tory; the manufacturing company to do the gênerai advertising, and 
furnish ail catalogues and other descriptive matter; and the electrie 
company to hâve the privilège of returning for crédit any part of the 
consignment stock, they being charged with whatever should be neces- 
sary for putting the stock in the same condition as wlien it left the 
manufactnring company's hands. Making, using, or selling for use, 
wonld be an infringement; and the sale for use by the electrie com- 
pany in New York would, of course, be such. If the manufacturing 
company should do no more than to sell to the electrie company in 
Ohio, that would be an infringement ending in Ohio. But the manu- 
facturing company does more. It controls and participâtes in sales in 
New York. Its property does not pass absolutely to the electrie com- 
pany in Ohio, for the latter has a right to return it before sale. So 
the manufacturing company essentially promotes and actively partici- 
pâtes in the sales in New York, when made there by the electrie com- 
pany for use. The title of the manufacturing company first abso- 
lutely passes by that sale for use, in whick it participâtes through the 
electrie company. Those who partake in torts are principals, and the 
manufacturing company so appears to be a principal in the sales for 
use hère, and an infringer hère. The offices of the electrie company 
hère constitute a regular and established place of this business. The 
issue joined upon the plea is therefore found for the plaintiff, and the 
plea overruled. 

Since the argument of this case, Judge Thomas has, in Thomson- 
Houston Electric Co. v. Nassau Electric B. Co., 98 Fed. 105, in the cir- 
cuit court of the Eastern district of New York, held patent No. 283,107 
invalid for want of novelty, so far as it is in any way involved hère. 
That décision should, of course, be followed by this court, while it 
stands unreversed and not overruled, and is so followed now, with- 
out attempting otherwise to reach a conclusion as to that patent in 
this case. 

The inventer, in the remaining patent (No. 401,085), states: 

"The objeet of my présent invention is, generally speaking, ta increase the 
efficiency and certainty of opération of arc-rupturing déviées such as I hâve 
described; and, to this end, my invention consists In the application of a shleld 
or septum of Insulatlng materlal between the opposed surfaces of the arc- 
rupturing devlce and the électrodes or conducting-lwdles between which the 
arc to be ruptured is fonned, thereby preventing an arc from formlng at any 
other portion of the électrodes or conductors than those dlrectly subject to the 
arc-rupturing force, and permittlng the arc-rupttiring devlce, when of conduct- 
Ing material, to be applied, wlthout danger of defeetlve action, very closely 
to the électrodes. When my Invention is applied to an arc-rupturing device, 
consisting of a magnet properly arranged with référence to the électrodes across 
which the arc to be ruptured is formed, the interposed insulatlng septum or 
shleld may be fonned by coating or coverlng the pôles or metallle portions of 
the magnet with enamel, rubber, or other insulatlng material; enamel being 
préférable, on account of its incombustible nature. By this means discharges 
or arcs which mlght otherwise pass from the pôles or électrodes placed In the 
magnetic fleld to the magnet-pole, thereby escaping the action of the magnet 
In rupturing the same, are prevented. I flnd it, In fact, désirable to apply the 
insnlation-shleld to ail métal portions which are In proximity to the arc to be 
ruptured, and also to coat or cover the électrodes themselves with Insulatlng 
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material ^t parts ontslde of the masnea£; flelfl* so that a^j^ possibility of a dis- 
charge or arc fbrmmg at any other portfôli |b( the cbndùctoïs than those directly 
included in the riiâguetlc fleld may be àtcfldêd: My présent itiVentlon, on ac- 
count of the layerrof Insnlatlng material cowerlng the pôles of the magnet, al- 
lows such pôles tp be approached quîte i pl<i>sely to the disruptlng electrodee, 
thereby enhanelflg very much the intensity. ,of the fleld. Th}?, in fact, is one 
of the important resnlts obtàltied M my présent invention*' 

The claimg in question: are: 

"(1) In an, arc-rupturing devio^, a sbieldoflnsulatliig material, located be- 
tween the SûrfaeeS; of the élecwdes, and adjacent ephductlng-surfaces of the 
device by which tte arc is diétupted, as ahd „for the pUrpèsè described. (2) 
An arc-rnpturlng device haviiig Its exposèd surfaces adjacent to surfaces of 
the arclng-eleetrodes or bodies shieldedi . nylth insulating material. (3) The 
combinatipn, with électrodes- Uajble to abnpnnal arcing, pf an, arc-dispelllng 
magnet and a shleld of insulating material between opposed surfaces of the 
magnet ahd electrMes, as and.for thé pitrpdse déscribed. (4) ïn an arc-ruptur- 
ing device, a magnet whose pWeé are covered^ with insulatittg shlelds. (5) In an 
arc-rupturing device, an iijtercepting shield of solid insiilatbr between the pôles 
of an arc-rupturing magnet ;and the arcing-electrodes. (<}), In an arc-rupturing 
device, magnet portions shiélied by an insulatlpg-covçripg, Ih combination with 
shieiijed elèctfodes having an eiiposed métal portion -s^hoUy wlthin the space 
between thé màgnet-poles." t i ^ 

Çurrents of electricity are understbod to hâve ajways been guided 
by ihsulàtion; and if thèse ciaïms wetë iûerely for the principle of in- 
sulation, or for thè use of otdinary means of insulàtion at this place, 
without niore, as bas beeri argued, they would ddubtless be wholly 
void ^or walif of patentable novelty. They seem to be, however, for 
thé use ôf a shield; composed of such iiisulating materials in this place 
about and in combination with the separated parts pf the circuit and 
the arc-di^pelling devices, to çontrol the arc during dispersion. That 
such a lise of such means in just such à combination for this or any 
pufpose is new is well proved, and not nnderstood to be really disput- 
eà; tiiit thé siibject of the invention is Sàid to hâve been so circum- 
scrîtied by pribr knowledgë ahd use as to leave no rôom for anything 
patéiitably. new in this direction.' ^he nèatést things appear to be 
patents No. 68,'407, dated Sieiôtémber 3, 1867, and issued to Arthur 
Barbarin, for an improyemeçt in lightning-arresters, and No. 316,077, 
dated Apr'ïl Ûl, 1885, à'nd îsSùed to William L. Stevens, for a sàfety- 
box for eiectric circuits; iand the Stevens patent is the nearest of 
thci^ê two, and the only onë of theto whieh hâs an insulating device as 
a gii^rd. Tliè iAfety-box of that patent does not appear to be any arc- 
dispèlling device of a circuit^breaker for constant use, but to be a de- 
vice for suppressing the formation of an arc under thè occasional and 
eXtraOrdinar^ eircumstances of electrical storms, to guard against 
dàiigejr' froiri Il'gbljning. ït lias not any ëombination with a circuit- 
breater ânfî «^ magnetic fleld for dispelling an arc formed by continuai 
breaking of the circuit in thè opération of powerful electric machines. 
The ftddingof this insûlâtihg Shield to the prior combination of the 
nq(^^^t, t^îth à ' cirçuît-brèa^er sèèins fo be new and highiy usef ul a,hd 
pâtei^t^ble,,whetlieritte coroWnation of the magnet with still prior 
machines was patentable oiinot. Thèse claims are for this addition 
of the "Shield tel tlie'cofn|>îtiatîoû çf a ihagiièt with a circùit-breaker,; 
thus. f ^.i^itig a i^eyf"^ai)(||,u^efi](J, combination,, -vfliich was patentable; as 
sucli.,i,,ïïii tM^vi0w,;pf.tbe]inyWtion,,wveE,e<i,by. thèse claims, the in- 
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fringement of them by the défendant does not eeem to be much in qnea- 
tion, and appears to be made ont. Plea overruled. Decree disniis>uig 
bill as to prior patent, and for plaintif as to the latter patent. 



MOOBE r. SUN PRINTING & PUBLISHING ASS'N. 

(Circuit Court of Appeals, Second Circuit April S. 1900.) 

No. 123. 

1. CONTBACTS IN NaMB Oï AqBNT— EnfOSOEMBKT AGAIH8T PRINCIPAL. 

A contract may be enforced agalnst one shown to bave been the real 
principal therein, although it purports to be tbe individual contract of the 
agent by whom it was made. 

3 ShiPPING— CONSTEUCTION OP CHARTKB— LiABILITT Oï ChAETKREB FOR L088 

DP Vessel. 

A charterer, who bound blmeelf by the contract to retum the vessel at 
the expiration of the term of hlring In as good condition as at the begin- 
ning, "fair wear and tear from reasonaWe use only excepted," and who 
also expltcitiy undertook to be responsibie for any loss or damage to any 
part of the vessel, her equipment and furnlture, and to secure the owner 
in a specifled sum agalnst ail losses and damages whlch might occur to 
her, is not relleved from the obligation to pay the owner her value as flxed 
in the contract on a failure to return her by the fact that she was lost 
wlthout fault on hla part, slnce such contingency might reasonably hâve 
been antldpated, and bis liability In that event provided agalnst had such 
been the Intention of the parties. 

8. Saub— Damages fob Loss of Vessel— Stipulatbd Valuk. 

It is compétent for the parties to a charter to flx the value of the vessel 
therein as a basls of damages in the event of her loss, and such valuatlon 
Is concluslve upon them in the absence of fraud or mutual mistake, es- 
pecially where the vessel was one built as a pleasure yacht, and bavlng 
no determinahle market value. 

4. 8ame— Construction op Charteb. 

The charter of a yacht required the charterer to pay a stlpulated sum 
as hlre durlng the term of the charter, to return the vessel in good con- 
dition at the expiration of the term, to be responsibie for any loss or 
damage to her or her equipment or furniture, and to giv© securlty in the 
sum of $75,000 for the performance of the contract It also provided that 
"for the purpose of thls charter the value of the yacht shall be consld- 
ered and taken at the sum of $75,000," and that the liability of the char- 
terer should in no case exceed the sum of $75,000. Eeld, that the provi- 
sion flxing the value of the yacht was solely for the purpose of determin- 
Ing the damages in case of her losS or Injury, and that on her total loss 
while In possession of the charterer the owner was entitled to recover the 
fnll sum of $75,000, wlthout déduction on aocount of the hlre paid by the 
charterer. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

George Zabriskie, for libelant. 
Franklin Bartlett, for respondent, 

Beforé WALIAOE, LACOMBE, and SHIPMAN, Oircuît Judges. 

WAUiAGE, CSrcuit Judge. The yacht Kanapaha, owned by thé 
libelant, was wrecked by stranding upon a teef on the northerly 
«hore of the Island of Cuba, about 2J miles from the shore, a«d;about 
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7^ miles ,ifjj0ij(i Hueyitas, while proceeding westward to the port of 
Havana,^lï becajûe a.t^^ B.& çlifeiiëi*' lirought this action to 

rëcover hëf yalue against uié feun Printing & Publishing ÀSsbciâtion, 
as the ciiarterer 6f tHé yâclit, ùndër "ivliose Côiiti*6l and management 
she was at the time. The charter provided that at the expiration of 
the charter term (four montïis,— trom June 1 to October 1, 1898) 
the charterer WQu^d returp.tïiç yacbt "jn aiS good conditioii as at the 
start, fair wear and tear îrom reàsbhablW and proper use only ex- 
cepted." It 'als& provided that the chacterer should be "liable and 
responsible for any and ail loss and damage to hull, machinery, equip- 
ment, tackle, spars, furniture, and the like," and that the charterer 
ShQuld "proçui^ security and guarânty tô and foi* the owner in the 
siun, of, |75,6()i[> to secure any and ail ïossës and damages which may 
occur to said beat or its belongings which may be sustained by the 
owner by reason of such loss or damage, and by reason of the breach 
of any of the terms or conditions of this.contract." The libel alleged 
the breach oï tbese conditions, and alsô alleged that the yacht was 
lost by the négligent navigation of the charterer. The court below 
decreed in favor of the libelant, awarding him a recovery of $65,000, 
with intejrést. (D. C.) 95 Ped. 485. Both parties hâve appealed 
from the decreë, the défendant insisting tbat it was not liable at ail, 
and the libelant insisting that the damages awarded should hâve 
been f 75,000 and interest 

That the Sun Printîng & Publishing Association was the charterer 
of the yacht, notwithstanding Chester S. Lord was named as such 
in the contract, ànd that the corporation sanctioned and ratifled his 
act in entering into the charter, we entertain no doubt; and we fully 
agrée with the learned judge who decided the cause in the court be- 
low in respect to thèse propositions, and deem it unnecessary to en- 
large upon the very satisfactory reasons assigned in his opinion. As 
the défendant was the real principal, the libelant was entitled to en- 
force the Gontract againsti it, notwithstanding it purported to be a 
contract ûf the agent, ^teâmship Go. V. Harbison, 21 Blatchf. 332, 
336, 16 r^d.;688: 

It is insîsted for the charterer that the yacht perished without any 
fault on the part of those who were navigating her, aBd, consequently, 
that thè case is bne for the application of the principle, well settled 
in the layf èf ;bailments, '^(iiât thé hirer is absolved from further obli- 
gation where the hired tning is destroyed without his fault, so that 
redelivery to the bailor is impossible. This principle is deduced from 
the implied conditions of a contract of bailment by which the bailee 
only unde^alie^ to exercise due care in the use of the article hired, 
and to resto*re it to the bailor in as good condition as when received, 
«nless it be destroyed or deteriorate(ji bj natural decay, or by exter- 
nal means without his default. The ïule of the law of bailments does 
not conflict with the gênerai principle that where a party, by his 
own'cdnttact, dreàtés a dûty or obligation, ûpon hiriiself, he is bohnd 
to make it good, or answer in damages, although prevented from per- 
fottnailcè by inévitable accidents This principle is applicable to con- 
tract» of hiring as well as to ail other contracts, and its application 
is illustrated in numerous décisions in respect to a great variety of 
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contracts. Tlius it bas always been settled that when a lessee bas 
covenanted in liis lease to keep the demised premises in good order, 
and surrender them to the lessor at the expiration of the term in as 
good order as they were originally, he is bound to rebuild, although 
the premises are meantime destroyed by an accidentai fire. Beach 
V. Grain, 2 N. Y. 86; Hoy v. Holt, 91 Fâ. St. 88; Leavitt t. Fletcher, 
10 Allen, 119; Coles v. Manufacturing Co., 39 N. J. Law, 326; Proc- 
ter V. Keith, 12 B. Mon. 252; David v. Ryan, 47 lowa, 642. The prin- 
ciple has been applîed with great strictness in charter party con- 
tracts. Thus, in Pope v. Bavidge, 10 Exch. 73, where the charter 
provided that the vessel should make six specifled voyages not later 
than a speciiied day, it was held to be no défense in an action by the 
charterer against the shipoM'ner that during the first three voyages 
the vessel was so damaged by accidents of the seas and navigation 
that she could not be repaired in time to perform the remaining 
voyages. In Burrill v. Crossman, 35 U. S. App. 608, 16 C. 0. A. 381, 
69 Ped. 747, we had occasion in this court to apply it in the case 
of a charter party, and held that, inasmuch as the contract contained 
an absolute obligation to do certain acts within a time definitely 
flxed, nonperformance was not excused, although performance be- 
came impossible by events occurring without the fault'of the prom- 
isor. In that case the défense was that performance was made im- 
possible by the act of the public enemy, — the war vessels of a for- 
eign power. The cases which are sometimes referred to as excep- 
tions to the gênerai rule are not exceptions, but were those in which 
impossibility of performance existed when the contract was made 
and its obligations were held discharged upon the ground of mutual 
mistake, or those where the contract itself implied a condition that 
performance should be dépendent upon the continued existence of the 
subject of the contract. The gênerai doctrine may be stated in the 
language of the court in Baily v. De Crespigny, L. E. 4 Q. B. 185 : 

"There can be no doubt that a man may, by an absolute contract, bind hlm- 
self to perform things which subsequently become impossible, or to pay dam- 
ages for the nonperformance; and this construction is to be put upon an un- 
qualified undertaking where the event which causes the impossibility was or 
might bave been anticipated and guarded against in the contract, or where 
the impossibility arises from the act or default of the promlsor. But where 
the event is of such a character that it cannot reasonably be supposed to hâve 
been in the contemplation of the contracting parties when the contract was 
made, they will not be held bound by gênerai words, which, though large 
enough to include, were not used with référence to the possibility of the par- 
ticular contingency which afterwards happened." 

A contract of hiring présupposes the continued existence of the 
thing hired during the term of hiring; and because the parties must 
hâve known that otherwise it could not be fulûlled, and the whole 
contract is founded upon that understanding, the courts hâve con- 
strued express promises for the redelivery of the thing in as good 
condition as when received as intended merely to stand for the 
implied condition, and not as intended to impose a more stringent 
liability upon the hirer. Such a case wae Young v. Leary, 135 N. 
Y. 569, 32 N. E. 607. That was an action to recover of a charterer 
101 F.— 38 
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the value of a Tessel which was destroyed during the charter tèrm by 
flre, and was brôught for the breach of a condition in the charter to 
deliver the vessel to the owner at its termination "in the same good 
condition as she is now, ordinary wear and tear excepted." The court 
read the condition as intended to create no ottier obligation than 
would hâve beên raised by implication without it, ànd said: 

"When language Is used which does no more than express in terms the 
same obligation which the law mises from the facts of the transaction itself, 
the party using the language Is no further bound than he would hâve been 
without it." 

Décisions to the same effect are Ames v. Belden, 17 Barb. 513, and 
Hyland v. Paul, 8â Barb. 241. On the other hand, the suprême court 
of Massachusetts decided, in an action brought to recover damages 
to the article hired, caused by accidentai injuries, where the con- 
tract contained a condition to return it "in as good order as when re- 
ceived, customary wear and tear excepted," that the bailee was not 
excused from performance. Harvey v. Murray, 136 Mass. 377. In 
Drake v. White, 117 Mass. 10, there was a bailment of personal prop- 
erty by a debtor, who pledged it as collatéral security for a loan to 
the défendants upon the express promise of the latter "to deliver the 
same, or its équivalent in money," on the payment of the loan. The 
court, holding the creditor not discharged by the destruction of the 
property by flre without his fault, based its décision upon the terms 
of the express contract to redeliver, and used this language: 

"If, in the common case of a pledge, the common-law contract was reduced 
to writing, it would contain, among other things, a stipulation that the pledgee 
should not be responsible for the loss of the property, unless some want of 
reasonable and ordinary caré on his part wère the cause of such loss. In the 
présent case thë parties hâve reduced their contract to writing, and hâve omit- 
ted to attach tp the def endant's liabillty for the property any limitatlpn what- 
ever. On the contrary, tiieir express promise is to do one or the other of two 
things: either to return tbe property speciflcally, or to pay for it in money." 

The question iû ail cases of this kind is a question of the construc- 
tion of the contract, and the défense of impossibility of performance 
has been sUstained, not because coijttràcts of hiring are not within 
the gênerai rule, but because the terms of the particular contract 
weré thought to withhold it from the rule. Dexter V; Norton, 47 N. 
Y.--62. ■■ ■■ ■■: 

In thé caee ::of Warth'g; Èi'x v,,Maçk,'51 U. S. Ap|), 133, 25 0. O: A. 
235, 79 Fed. 955, this court applied the rule to a contract of, bail- 
ment, and held the promisor not to be released from performance 
by imjMJSsîbility. Our décision proceeded upon the ground that it 
wâs inferable from the; varions prôvisionB of thé contract thiat the 
bailee was nôt to be aib^ôly'ed in case bf the destruction by flre without 
his faUlt of "the subject''6f"thé bailment. Ih thé |)resent case the 
chartet-er not onl^ expliifitly lihdèrtooK by thè cdhtràèt to rettirti the 
yacht at thé expiration bf the termof hiring in as gôod conditiôij as 
âl; tibé beginhing, "fair wear and tëàï?f^bm reasbtiablè and j^ropier use 
only eXcèpted," bût also explicitl^ ùii'dertook to be.res^bnsible for 
any ïbss or • dahàâfee tb any part of the veésel, lier ëquipment and 
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fumiture, and also to secure tlie owner in a specifled sum against 
ail losses and damages which might occur to her. It is impossible to 
construe eucli a contract as contemplating that the loss of the yacht 
by vis major or inévitable accident should discliarge tlie charterer 
from furtlier liability. Tlie case is one wliere the promisor must ful- 
till theî lerms of his promise, or respond in damages for a breach. 

We are unable to agrée with the court below that the libelant was 
entitled to recover only |65,000 as damages for the loss of the yacht. 
The charter contained this provision: "For the purpose of this char- 
ter, the value of the yacht shall be considered and taken at the sum 
of 173,000." It appears from the testimony in the record, and, in- 
deed, the fact is one of which the court may take judicial notice, that 
the market value of yachts is a very uncertain quantity. Thèse ves- 
sels, built for pleasure purposes, and to suit the tastes and caprices 
(É the original owner, seldom command approximately their real value 
when offered for sale in the market, and fluctuate in the estimation 
of purchasers with the notions and fashions of the day. As Capt. 
Atkinson testifles, "A yacht has no value except a fancy valuation." 
It is compétent for the parties themselves to âx the value of given 
property as the basis for ascertaining damages in the event of de- 
struction or injury to it, and the agreement is, in the absence of fraud 
or mutual mistake, conclusive upon them. Providence & S. S. Co. v. 
Phœnix Ins. Oo., 89 N. Y. 559; Hart v. Eailroad Co., 112 U. S. 
;?31, 5 Sup. et. 151, 28 L. Ed. 717; Graves v. Eailroad Go., 137 Mass. 
33; Railroad Co. v. Sayles, 58 U. S. App. 18, 32 G. G. A. 485, 87 Ped. 
444. Even in cases where the question arises whether a sum fixed 
in the contract as damages for a breach is to be treated as a pen- 
alty or as liquidated damages the courts treat it as liquidated dam- 
ages when, considering the subject-matter and nature of the agree- 
ment, and the difficulty of estimating exact damages, the intention 
of the parties to consider it as liquidated damages may be inferred. 

The learned judge in the court below was of the opinion that the 
sum fixed was intended as the limit of the liability of the charterer 
for a breach of ail the conditions of the contract, including those of 
the payment of the charter hire. In reaching this conclusion he 
placed emphasis upon another condition of the charter providing that 
the liability of the charterer should "in no case exceed the sum of 
175,000," and held that, inasmuch as the charter hire, |10,000, had 
been paid by the charterer, the latter's liability did not exceed |65,000. 

We think it was the meaning of the provision flxing the value of 
the yacht to fix it for the purpose of determining her value in case 
of her injury or destruction as the basis of damages, and that this 
was practically the only purpose contemplated by the provision. It 
surely was unnecessary to agrée upon the value of the vessel with 
any référence to the payment of the charter hire, or of demurrage for 
détention beyond the charter period, or for the fulflllment of any 
of the conditions in which the value of the vessel could not affect the 
ainpiintof damages arising from the breach. 

Tîiese. conclusions require a modification of the decree in the court 
below* The cause is accdrdingly temitted to that court, With instruc- 
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tions to decrèe for the libelant in the sum of |75,000, and înterest 
from October 1, 1898. The libelant iS entitled to the costs of this 
court. 



THE INDRANI. 

(Circuit Court of Appeals, Founh Circuit May 1, 1900.) 

No. 330. 

ShIPPINO— IlîJUBT. TO SteVEDORE— LiABILITT OF Vessbl. 

Libelant wàà a stevedore In the employ of a contracter engaged In load- 
Ing a portion of a ship, whlle a separate Contraetor was loading a différent 
portion. The ship had furWshed libelant and those wlth whom he worked 
a safe place In which to work and a safe passage thereto, whlch libelant 
had used; but, coniing out of the hold where he was at worlc durlng the 
night, he started to go along the deck upon the other side of the shiji, 
which was Bot intended to be used a8 a passage and had been obstructed, 
and by reason- of the darliness fell through an open hatchway, which had 
been left unguarded by employés of the other contraetor, and was injured. 
The hatchway was in the usual place, and libelant had been employed on 
ships for many years. Beld, that the ship was guilty of no négligence 
which rendered it liable for the injury, the proxlmate cause of which was 
libelant'B own négligence. 

Appeal from the District Court of the United States for the Eastem 
District of Virginia. 

This case cornes up on an appeal from a decree of the district court of the 
tJnited States for the Eastem district of Virginia, in admiralty. The steamship 
Indraiii, on January 18, 1898, was lylng at a. wharf at Newport News. She 
was talving In cargo. To this end she had employed two bosa stevedores", each 
having his own gang, and each doing separate work. One gang was engaged 
to load the ship: witii a gênerai cargo. They were at worli In hold No. 2. The 
other gang was, engaged in loading her wlth grain by means of an elevator 
on the wharf. 16 this end they put a chute down through hatch No. 3. The 
ship, having been engaged In the cattle trade, had erected upon her upper or 
main deck a permanent set of cattle flttings or pens, the roof of which ex- 
tended forward from, and about on a level wlth, the lower bridge or floor of 
the chart room, and was about seven feet above the main deck. This roof is 
reférred to In the record as the "hurrlcane deck." In this hurricane deck 
hatches were eut directly orer and corresponding with the hatches on the 
main deck, but, being required by the imderwriters to be left open for the 
purpose of ventilation for the cattle, thèse hatches had no covers, even at sea. 
They were guarded, while in port, by a wlre manrope about three feet above 
the deck, rove through stanehions let Into holes eut In the deck at each corner 
of the hatch. The method of reaching the forward hurrlcane deck from the 
wharf was by means of a ladder reaching from the wharf to tlié lower bridge, 
opposite the chart room; thence by an alley around the rear of the chart 
room: and then forward, along its poit side, out onto the deck. At about 3 
o'clock on that afternoon, the vessel being ready to recelve cargo, the libelant, 
Esses Holts, as header of a gang of stevedores, was sent Into the lower (No. 2) 
hold, and commenced to load flour. He continued at work In this hold untll 6, 
when the gang knocked off and went ashore for supper, returnlng at about 7 
o'clock to tbelr work. On each of thèse occasions libelant passed by hatch 
No. 3. Shortly after 7 o'clock a gang of men In the employ of the grain steve- 
dore came aboard, went to the No. 3 hatch, and, taklng down the manrope 
on the starboard side, inserted the grain chute In the hatch ready to load th<s 
grain. The chute passed down through hatch No. S Into the main hatch. 
Fôr this purpose two out of the seven subdivisions of the cover of the hatch 
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were removed. After putting the chute down, thèse men went away, leaving 
the manrope on the starboard side of the hatch down, with a chute in the 
hatch. The libelant, at work in No. 2 hold, between 9 and 10 o'clock p. m., 
needing dunnage, sent ont a man in search of one Enright to get it. Thls man 
came back, saying that it was too dark, and he was afraid to go. He then 
went himself ; but he did not go by way of the passage on the port side of 
the ship, where the way was clear. He went straight aft from No. 2 hatch, 
and fell into No. 3 hatch down to the bottom of the vessel, injuring himself 
seriously. He did not see the chute which was in this hatchway until he had 
reached the bottom and looked up at it. The libelant is the only witness as to 
the accident, and how and when it occurred. He does not himself give an 
understandable account of where it was in the hurricane deck hatch that he 
stepped in. His testimony leaves the place where he stepped in uncertain, and 
there is a difliculty in comprehending how, if he fell through the forward part 
of the hurricane deck hatch, as he testifles he did, he could possibly hâve gone 
through the main deck hatch, whieh was partly covered, and through the 
under deck and the orlop deck hatches, and bave been found where he lay, 
in the bottom of the ship. There is conflict in the testimony upon the question 
of lights on the deck. There were electric lights on the wharf, and there were 
lights about the ship and in the chart room near No. 3 hatch. The libelant 
had been a member of a stevedore's gang for 27 or 28 years. The ship was 
lying with her starboard to the wharf. 

The court below heard the witnesses and found as follows: (1) That the 
respondent ship was guilty of négligence in allowing its hatch Xo. 3, in which 
libelant fell and sustained the injury sued for, to be and remain open at 
night, without proper guard or protector on one side thereof, and also in not 
having the same, while in this condition, properly and sufficiently lighted, and 
that the injuries sustained by the libelant were the resuit of thèse conditions. 
(2) That although, as between the steamship and the stevedore contracting 
to load the ship at sald hatch, the latter may be primarily liable, still the 
libelant is none the less entitled to recover in this case against the respondent 
steamship. (3) That, not.withstanding the négligence of respondent as above 
stated, the libelant was not himself free from fault, in that he did not exercise 
as high a degree of care as he might hâve done in moving about a ship in the 
dark, with whieh he was not acqualnted, and for this reason he should only 
recover for one-half of the damages sustained by him. (4) That the sum of 
$1,500 is a proper award to the libelant, that being such an amount as the 
court thinks, under ail the circumstances, taking into considération his own 
négligence as aforesaid, he is equitably, justly, and fairly entitled to receive; 
and a decree may be entered for this amount, with costs. 

An appeal was allowed, and the cause is hère on assignments o£ error di- 
rected to ail the findings of the court. 

Kobert M. Hughes, for appellant. 

W. B. Burroughs and W. H. Arrington, for appellee. 

Before GOFP and SIMONTON, Circmt Judges, and MOERIS, Dis- 
trict Judge. 

SIMONTON, Circuit Judge (after stating the facts). What was 
the proximate cause of this accident,— the négligence of the respond- 
ent or of the libelant? His honor, the district judge, found that 
there was négligence on the part of the libelant, and so he reduced the 
award of damages. As there has been no exception to this ânding, 
it can be safely assumed that this fact has been established. The 
Maria Martin, 12 Wall. 40, 20 L. Ed. 251. Was the respondent also 
guilty of négligence? Was there the absence of that care which it 
was the duty of respondent to use? The action proceeds on the idea 
that there existed an obligation on the part of the respondent to use 
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cqpé, and that theré waa.à breaçh of that obligàtioiito tlle injury of 
libelant. The libelant waenot on the ship by the mère snfferance or 
license of the maister, but for the purpose of performing a service that 
coùld not hâve bëèn perforiried elsewhere, and in which the shipown- 
er had an inteçest^ The lijielant had, thereforè, a right to be where 
he was, and it folio ws that there was a duty on the part of the ship- 
dwner to secure him a safe place in which he could work, and a safe 
passage to and îrom that place. Gerrity v. The Kate Oann (D. C.) 2 
i*èd» 246. Thls was the nature and extent of this duty. No acci- 
dent happened to libelant in the place in which he was at work, the 
No. 2 hold. The accident occurred aftér he had left the hold. The 
shipmaster had pirovided a safe mode of ingress and of egress to and 
from thé hold by a gangway îrom the wharf to the lower bridge, op- 
posite the chart room; thence by an alley around the rear of the chart 
roomj and thence forward; along the port side of the ship, out to the 
deck. There were lights on this passage. On the starboard side of 
the ship the way forward towards hold No. 2 was obstructed. Al- 
though the libelant had used the passage so provided in going into 
the ship, he did not avail himself of it on the night of the accident. 
He had just been informed that it was dark on deck, yet he went out 
of hatch No. 2, and apparéntiy went straight aft from it towards and 
on the starboard side of hatch No. 3, and fell into it. The finding of 
the court below that this was négligence on his part makes it clear 
that he had gone where he had no right tp go, and so was injured. 
This was the proximate cause of his injury. It was the natural and 
probable conséquence of his négligence. Eailroad Co. v. Kellogg, 94 
U. S. 475, 24 L. Ed. 256. The district judge, however, held that the 
respbndent was also négligent in allowîng the hatch to remain open at 
night without proper guard or prot^çtor on one side, and in not having 
a Hght there. The ship was being loaded by two separate contractors, 
each in chargé of his part .of the ship. To accomplish his work the 
steyedore loading grain /oCçui>iëd hatch Np. 3, removed the wire man- 
rope on its starboard side for the pnrpose of putting in the chute, with- 
out which the grain could not be carried into the ship, arrangea the 
chute in the hatch, and left it so. If there were any négligence at- 
tending that opération, it was the négligence of this contractor. 

In the :<^Bé of Dwyer y. Stéamship OP. (O. 0.) 4 Ped. 495, 17 Blatchf. 
472, the court quotes Packard v. Smith, 10 0. B. (N. S.) 470, and applies 
the principle to the case of a stevedore injured by the act of another 
stevedore: ; ..■:■■'.. , 

"H an Independent contractof Is employed to do a lawînl act, and in the 
course of the work does some' casual act of négligence, the comiûon employer 
Is jiot answerable." , i :.. ; ' , 

In The Wm. P. Babcock (X>. G.) 31 Ped. 419, an employé of a master 
stevedore, who was loàdili^ a yeseel undercontrafîtv^as injured by 
slippiûg into a small trMmiiig hatch betweeh decks whilè engaged in 
stoniig cargo. Thé iigfiï'inïhebetwPén decks was dim, and libelant 
did'npt know of the existence of.tiiè' hatch or that it was uncovereâ> 
^Vi^ei the vessiel wastufiied bvef tb tïid'niafeter stéVedbre to bê loaded, 



THE INDRANI. 599 

this trimming hatch was covered. The cover was removed by the 
stevedore's f oreman. Held, that tke vessel was not liable. The court 
in that case says: 

"Whether or not any of the crew or ofiicers were engagea, in the performance 
of any duties on hoard the ship, the taking in and stowing of the cargo was 
oonducted under a contract made by the vessel with a master stevedore. 
* * * If the négligence was not that of the master, but of an independent 
tontractor, or of the stevedore having charge of the loading of the ship, the 
latter, and not the owners, are liable." 

The finding of the court below ignores this. It proceeds upon the 
idea that, notwithstanding the contracts with thèse two stevedores, 
the master had a gênerai supervision of the ship, and that it was 
his duty to keep his hatches closed and guarded or lighted. It must 
be borne in raind that the hatchway in question was one of the usual 
hatches in the ship; that it is customary, wTien ships are in port, to 
l;eep the liatches open for the purposes of ventilation; that in this 
cattle ship this hatch was intended to be always open ; that this vessel 
was being loaded, which necessitated an open hatch; that libelant had 
had an expérience of over 25 years as stevedore, and therefore knew 
uU this ; that the master had done ail in his power to prevent the use 
<)f the starboard side of the ship as a passage, by obstructing it; and 
that he had provided a safe passage on the port side. 

Tliere are very many cases in the fédéral reports bearing on cases 
of this character. In Dwyer v. Steamship Oo., supra, Judge Benedict 
says: 

"I caunot agrée witli the proposition that It was a part of the defendant's 
duty to'maintain a safe covering upon this hatchway. Hatch ways are well- 
knowu features and sources of danger on a ship. They are intended to be open 
a large portion of the time, espeeially when In port, not only for the purposes 
of loading and imloading, ijut also for ventilation." 

Judge Brown of New York, in Anderson v. Scully (D. G.) 31 Fed. 
162, does not think it the duty of the master — 

"ïo keep ail parts of the boat secure agalnst any possible accident to stran- 
gers who may hurry across it at any time and in any direction vvithout notice 
or inquiry, a safe passage in another direction having been secured." 

In the circuit court of appeals for the First circuit, in Horne's 
Adm'x V. George H. Hammond Co., 33 U. S. App. 362, 18 C. 0. A. 54, 
71 Fed. 314, the action having been brought by the administratrix of 
a stevedore against the shipowner for injury by falling down an open 
hatch, the court quotes Dwyer's Case, supra, with approval and adds : 

"The neeessities and usages of commerce, and the unif orm testimony by the 
admiralty courts to the existence of this rule, alilte when it is in issue and 
when it is not, so support it, not only with référence to the main deck, but also 
with référence to between decks, that it cannot be gainsaid." 

In the circuit court of appeals of the Fifth circuit, in The Gladiolus, 
22 Fed. 455, the court, affirming the decree of the district court (21 
Fed. 417), held that there was no duty on the part of the master and 
crew of a steamship, which was being loaded under contract by a 
stevedore, to look to the hatches and the préparations to receive car- 
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gô', nér iwasttlîiere Beglect of duty in leaving the hatcliways uncovered^ 
througk tvhidi ithe stevedore, husband of libelant,,fell and met bis in- 
jurj; that tliere was négligence on the part of this stevedore in going 
to the hatcliway without a light, if light was needed; that, if there 
was négligence in the cage, it was négligence of the stevedore and his 
gang, for which the ship was not responsible. 

In the circuit court of appeals of the Second circuit, in The Sara- 
toga, 36 ce. A. 208, 94 Fed. 221, the court had before them a case of 
injury to a stevedore falling through an open hatch. Among other 
things the court sajs: 

"The district judge held tliat the hatch coverings were customarily left oper 
when the vessel was in port. ■ With the knowledge of this condition of things 
libelant must hé charged. Passengers, visitors, or tv'orljmen from shore, unac- 
customed to the régulation o£ the ship'a internai economy, who are invited bj 
the owner, either expresslyor by ImpUcation, to wander about the vicinity ol 
such hatches, imay hold the owner responsible for the results; but, so far a? 
the regular gang of workmen from the shore, who are famlliar with the Joca 
tion and régulation of the hatches, are concerned, their l^nowledge of the situ- 
ation and their continuance of the worli are held to be conclusive évidence that. 
as to the particular danger of wliich they are advised, they took the risk. This 
has been held so many times that it is unnecessary to cite authorities." 

There is nothing in the testimony of this case which takes it ont of 
the rule established by thèse authorities. We are of the opinion that, 
inasmuch as the ship had provided libelant with a safe place in which 
to do bis work, had also provided a safe mode of ingress and of egress 
from and into this place, which was known to him and had been used 
by him, and inasmuch as he had met with his accident by not using 
this mode of egress, together with the fact that hatch Xo. 3, into which 
he f ell, was in charge of, and the manrope on the starboard side had 
been let down by, an indèpendent contractor, the ship is not responsi- 
ble to the libelant for his injury. 

The decree appealed from is reversed. The case is remanded to the 
district court, with instructions to dismiss the libel. 
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BURRELÉ et al. v. ARMSTRONG et al. 

(Circuit Court ùt Appeals, Second Circuit. April 3, 1900.) 

No. 127. 

1. Shippino — Contribution in General Average— Liabilitt of Cahrier— 
BxcLuDiNe Loss to Ship. 

AlthougU the owners of a vessel are exempt under the statutes from 
liabillty for damage to the cargo resulting from a flre due to the négligence 
of one of the crew, without their own neglect, they cannot maintain an 
affirmative action against the owner of the cargo for contribution in gên- 
erai average to the ship loss; but, when an action for gênerai average 
Is brouglit by the cargo owper, the damage to the ship must be taken 
into considération, as othèrwise the cargo owner could recover by selecting 
his form of proeeedings for losses for wùch the shlpowner was not re- 
sponsible. 
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2. Damaoe bt Fire — BunDEN op Proof. 

Where the theory of the eomplainant In an action agalnst the owner of 
a steamship for damage resulting fiom tire to goods shlpped on such ves- 
sel Is that the tire origiuated from an overheated fine, from which the 
cargo was ignited, the burden is on the eomplainant to establish that the 
fine was overheated, and that the lire originated therefrom. 

3. SaME — SOPFICIEKCY OF FaCTS. 

The donkey boiler of a steamship was directly under a decls where a 
portion of the cargo was stored. ïhe top of the boiler was 10 or 12 feet 
above the tire, and a flue in its furnace extended from its top to the main 
boiler fiinnel, its nearest point to the roof being 19 Inches therefrom. The 
entire shell of the boiler contained water, and there were four transverse 
water tubes in the interior. Expert witnesses testlfled that it would be 
almost impossible for the beat iu the boiler to malse the flue red-hot; and 
that such a fire would cause the steam to explode the boiler, if the safety 
valve did not lift, and wam the men. The use of the boiler did not re- 
quire a beat sufflcient to overheat the flues, and to maintain such a beat 
was contrary to instruction, and the testimony of witnesses who saw the 
flue before and after the fire indicated that it had not been red-hot. A 
former employé of the steamship, who had been discharged for bad con- 
duct, and who was shown to hâve sworn falsely as to otlier matters tend- 
Ing to discrédit the owners, testlfled that the flue was red-hot The cargo 
was on planlis on an iron deck over the boiler room. Between the flue 
and the deck were three baflle plates, leavlng three 3-inch air spaces and 
one 10%-mch air space between the flue and the roof. Experts testlfled 
that the deck could not hâve become hot enough to set fire to the cargo. 
Seld not sufflcient to warrant a finding that the cargo caught flre as a 
resuit of the flue becoming overheated. 

4. SAME— WlTNESB. 

Where an employé of the owners of a steamship was expected to tes- 
tify for them, but was discharged before the trial for bad conduct, and 
gave testimony on the trial adverse to the owners, but his testimony, on 
collatéral facts tending to discrédit the owners, was shown to be false, 
he was discredited, and his testimony of no value. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Action by the owners of a cargo of the steamship Strathdon to re- 
cover contribution from the shipowners to damage to the cargo re- 
sulting from a fire on the vessel during the voyage. From a judg- 
ment of the district court for the Eastern district of New York (94 
Fed. 206) in favor of défendants, the complainants appeal. Af- 
flrmed. 

Lawrence Kneeland, for appellants. 
J. Parker Kirlin, for appellees. 

Before WALLAOE, LACOMBE, and SHXPMAN, Circuit Judges. 

PER CURIAM. This is an appeal by the claimants, owners of a 
cargo in part destroyed by fire while in transit upon the steamship 
Strathdon, and in part saved, but damaged in extinguishing the 
flre, from a decree in a proceeding instituted by the shipowners for 
limitation of liability. The decree below adjudged that the flre 
was not caused by the design or neglect of the owners of the ves- 
sel, and the loss was occasioned without their privity and knowl- 
edge, and exonerated and discharged them for ail loss and damage 
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arising from or growing out of it, exçept contribiition in^ général ave^ 
kjgë. ;The Struthdpïï^teàilea frôtf Jà^ with à full cargo ëf sugar, 
liaiipdijÇpr lie port pf K<ew Yoyji,' ^e cargo was shipped pursuant 
to! a^ei^a^te^ party by «bapterers who loaded it themselves or through 
agents, and received bills of laditlg reciting that it was camed pur- 
suant to the terms of the charter party, and was deliverable to or- 
âér. Tll^ charter pàrty prôvidèdtliftt' the carrier èhould not be liable 
foi" lôss 9^" 4à)a¥i'èe,''(i:fcç^i6fled.^J^ l>eyofld its control; by 

the peRÏspfhthe sea pi? Other, wateis; by flre from any cause and 
where80«vePi0ecnrring; by collision^ stranding, Or other accidents 
of navigatiolï;bf whatfeO'eTër kind,;&yen when occasioned by the nég- 
ligence,, âéïâpt, o'rerjrf3;r;!ap judgiùç^ pf the pilpt, inaster, marihers, 
ôr othep seryants bf Mè shipowner,: not resulting, however, from 
any carelessBess or waat of diligence by the ownfers of the ship, or 
any of thein, or by the shîp's husba'nd or mâstéi-.". After stopping 
at Point dé Gr|i.y]B'a'|ldj|!'eriin for Çoaîs, the steani^r'an'ived at Suez, 
and entered' iti^e canaï, .tonidd for Pbri;; Said, on the afternoon of Oc- 
tober 31, 1893. Abouti; haif pastiS in the mornitag of the next 
day it was found that the cargo iû the starbpatrd betwéen-dècks 
was on ûre,. 'jïhis firëjsçri^àd ràpitfly forward In ihe between-decks, 
and to the ip^èp ItoI|à,'i,not:withstan4ing the most energetic efforts 
toHarrestiitiweremade by.those in charge of the stéamship, and was 
not extinguished until the morniù^ of Noveiïibef' 5th. In the mean- 
time, owing to the large quantity of water which had been pumped 
into hèi^, thp gteiamship'açttled on the canal ;banlc, listing over to 
starhp^rd unjÉîl moré thaji half of, hi^r main d^ek was under water. 
^he , remain^â, in this position nntil the water was pumped ont of 
her, November 5th, and'her cargo waisshifted and partly discharged, 
when she was enabled to prpceed in tow to^v^ards Port Said. No 
water entërèd àhy of the holds thrôiigh the h^tchways except hpld 
No. 2. But the water pumped. into No. 2' hôld p^^^d through thé 
coal bnttfers'ahd engijj'è'rbblh'thrbtilgh a two-inch drain pipe into 
hold No.' 3^ an:d into No.' 1 hbld ïhp'OUgh opèhiiigs in the bulkhead, 
causedby flre. Water 't'eached.'Nb. 4 hold through the captain's 
cabinl Thë'bathrooni àhd toilet pi^s werè ^ubihérged |by the list- 
ing of the^fehip, so that water floWéd through thëm to this cabin, 
and passed from there through a two-inch drain pipe leading into 
the bilge of hold No. 4. Large portions ofthe sugar in ail the 
holds were melted, and totally lost.. The portion, of the cargo which 
was not .destrpyed ^ya3,discharge(ï, at Port Said, this •jyork being 
eompleted December iè; 1893. Dùly-constitilted surveys héld on 
the vessel at Port Said held that she was unflt to make an Atlantic 
voyage withontt; flrsteffécting peOTttanent repairs. The stéamship 
remained in Port Said until Janùàry 21, 1894. At first it was sup- 
posed. repairs éould be made in Port Said, and some were made, 
beginning on November 28th. It'Was subsequently found that per- 
manent repairs eould not be completed, nor could a certificate of 
seaworthiness be obtained, without docking the ship, and that, as 
there was no dry dock at Port Said, she would hâve to proceed for 
repairs to some other port. A further survey recommended that 
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temporary repairs be made in Port Said, and that the vessel should 
proceed to Trieste to make permanent repairs. Temporary repairs 
were accordingly made at Port Said, and the steamship sailed thence 
for Trieste January 21st, arriving there January 27th. Work on 
iiie ptmnanent repairs was promptly begun, and a large force was 
«'luployed continuously making them, but the damage to the vessel 
])roved to be so extensive tliat the repairs were not and could not 
l)e completed until April 2(5th. The steamer sailed from Trieste 
on that day, returntHl to Port Said, and took on board the cargo 
which had been stored, and then proceeded on her voyage towards 
N^ew York, arriving there June 1, 1894, and thereupon delivered the 
remuants of the cargo to the claimants. 

The claimants alleged that the lire and conséquent damage to 
their sugar were caused by the neglect and default of the ship- 
ownei-s, and that the latter were liable for the damages. They also 
all(!-ged that the sliipowners negligently dehiyed making the repairs 
uecessary to eiiabk' tlie steamship to proceed after the lire, and 
carry the cargo to its destination, and should hâve caused the cargo 
to be transhipped and forwarded by another vessel; and that in 
(ïonsequence of their default, the niarket value of the ca.rgo having 
declined, the claimants sustained large damages. Their claim for 
damages to the cargo was based upon the theory that the lire was 
caused by beat trausmitted from the flue of the donkey boiler; that 
the steamship was not equipped with proper préventive means; 
and that the vessel was not provided with proper appliances for pre- 
\ euting the access of water to the cabin, which entered No. 4 hold 
from the cabin, and occasioned the injury to their cargo stored 
în that hold. The claimants also alleged that the steamship and 
freight moneys were liable to contribute in gênerai average for the 
value of the sugar damaged and destroyed by the water poured into 
the steamship in order to extinguish the lire. The court below de- 
cided that the steamship was in ail respects seaworthy; that the 
(construction of the donkey-boiler and flue complied with ail the 
known demands of skill and safety; that the repairs to the vessel 
were proceeded with as speedily as possible, that the claimants had 
acquiesced in having the cargo forwarded to its destination by the 
steam.ship rather than by another vessel; and decided as conclu- 
sion of law that the petitioners were not liable for any damages 
to tlu! claimants. The decree appealed from proceeded upon thèse 
conclusions. 

In dis[)()sing of the claim for gênerai average, the court found as 
a fact that the tire was communicated to the cargo by the beat dis- 
seiiiinating from tlie donkey boiler flue in conséquence of tbe care- 
lessjiess of the empkjyés of the steamship in causing the flue to be- 
uome overheated; and decided as a conclusion of law that in arriv- 
ing at the gênerai average contribution the adjustment should be 
made as if there had been no négligence on the part of the ship- 
owiiers. This conclusion proceeded upon the ground that the ship- 
owners were exonerated from liability by the statutes relieving them 
from liability for losses caused by flre occurring by the default of 



604 101 FEDERAL REPORTER. 

their servants without their own neglect; and that, notwithstanding 
the shipowners could not compel the cargo owners to respond in gên- 
erai average for losses which would not hâve arisen except for the de- 
fatrlt of their own Servants, when the cargo owner invokes a recovery 
for gênerai average in such a case the shipowner is also entitled to 
contribution as though innocent of fault; otherwise the cargo owner 
would recover by selecting his form of proceeding for losses for 
which the shipowner was not responsible. We think that the court 
below made a correct disposition of the case, and concur in the main 
with the conclusions of tact, and fuUy witli the conclusions of law, 
set forth in the very thorough and satisfactory opinion of Judge 
Thomas in deciding the cause; and we should deem it unnecessary 
to add anything to his opinion if we did not difEer with him in re- 
spect to one question of fact. A carëful study of the proofs leads 
us to conclude that it was not established that the fire originated 
from the donkey boiler, or was caused by négligence of those in 
charge of the boiler. Although this conclusion does not affect the 
correctness of the decree appealed from, it is proper that our rea- 
sons for It should be stated. The theory of the learned judge was 
that by the carelêssness of those in charge of the donkey boiler the 
flue became overheated, or red-hot, and generated sufiQcient beat to 
set fire to the cargo stowed in the between-decks. This theory was 
largely based upon the cîrcumstance that the fire could not be at- 
tributed, excep>t conjecturally, to any other cause. It is true that the 
fire was first discovered in the cargo in the between-decks in the 
vicinity of the donkey boiler; and it is also true that, unless the 
fire was communicated to it by the overheated flue, no definite pro- 
ducing cause can be f ound, and it can only be conjectured that it 
may hâve been caused by a spark entering through the ventilator, 
and igniting the baskets in which the sugar was packed, or by the 
friction of the baskets, or by a match dropped among the baskets 
by the stevedores in loading and ignited by attrition, or by some 
other unknown agency. We are not satisfied that the flue was suf- 
fered' to become red-hot during the night of the flre, or that, if it 
had been overheated to any degree for any considérable period be- 
fore the ûre, the beat would hâve sufûced to ignite the cargo; and 
the burden of proof was upon the claimants to establish both of 
thèse propositions. The donkey boiler occupied a room below the 
between-decks. It stood in a recess in the stoke hole formed by the 
stoke-hole bulkhead. The roof of the recess was the iron main deck 
forming the floor of part of the between-decks. The boiler was 14| 
feet high. The crown of the boiler was about 3| feet below the iron 
roof. The flue arose from the dôme, was of wrought iron, was 
about 18 înches in diameter, and led diagonally across the ship to 
the funnel of the main boilers, and at the point nearest the roof was 
19 inches distant therefrom. The fumace was at the bottom of the 
boiler, and from the top of the fire to the top of the boiler the dis- 
tance was 10 or 12 feet. The entire shell of the boiler, including 
the dôme, was constructed to contain water, and there wére four 
transverse tubes for water, each 12 inches in diameter, leading across 
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the interior from side to side. The expert ■witnesses testified — 
anf! their testimony commends itself to our judgment — that it would 
be almost impossible for the beat to rise in the boiler as constructed 
in sufficient volume to make the flue red, at least to any appréciable 
extent; and also that a are intense enough to make the flue red 
would cause the steam to explode the boiler, if the safety valve did 
not lift,' and thus give warning to those in the stoke hole and en- 
gine room. It was contrary to instructions to permit the flue to 
get red-hot, because of the tendency to deteriorate the iron. The 
ordinary use of the donkey boiler did not require it to be forced so as 
to overheat the flue ; and the prépondérance of the testimony of those 
who saw the flue shortly before and after the time of the flre indicates 
that it was not, and had not been, red-hot. The only testimony to 
show that the flue was red on the night in question is found in the 
déposition of Love, a flreman, who was temporarily acting as third 
engineer. Before he testified for the claimants he was expected to 
testify for the shipowners, but, upon being discharged from the 
steam ship for misconduct, he promptly put himself into communi- 
cation with the claimants. He testified that after the fire was re- 
ported he went into the stoke hole to see what he could see, looked 
at the flue, and it was red "top, bottom, and ail around" for three 
or four feet from the top of the boiler. His testimony upon collatéral 
facts tending to the préjudice of the shipowners was proved to be 
untrue. We regard him as a discredited witness, whose testimony 
was of no value. The builders, surveyors, and ail other expert wit- 
nesses were unanimously of the opinion that it was physically im- 
possible for sufficient beat to be communicated from the boiler flue 
through the intervening spaces, baffle plates, and iron deck so as 
to set flre to the cargo. The cargo was stored in baskets, and thèse 
baskets rested on planks, and, before the baskets could bave been 
set on flre, the beat in the iron deck must bave been sufiiciently in- 
tense to ignite them. The flue was in sound condition. Two curved, 
wrought-iron baffle plates or awnings, one-eighth of an ineh thick, 
were attached to the flue, and extended over the whole of that part 
of it which was under the deck. The flrst one of the awnings was 
about 3 inches above the flue, and was attached directly to the 
flue by studs; and the second was about 3 inches above the flrst, 
and was attached to the flrst awning by studs. Still another baffle 
plate, 2| feet wide, was attached to the iron beams upon which the 
deck rested, and extended over the whole of that part of the flue 
which was under the deck. There was an air space of 10^ inches 
between this baffle plate and the deck, and a space of 3 inches be- 
tween it and the upper one of the two awnings which were attached 
to the flue. According to persuasive testimony, the air space of 19 
inches between the flue and the iron floor would bave protected the 
deck from becoming dangerously heated had there been no baffle 
plates. The utility of any of the bafile plates except the one at- 
tached to the deck beams was doubted by some of the witnesses, 
who were of the opinion that the freer circulation of air without 
them would bave compensated for their absence. But ail the wit- 
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nesSès à^reè th'àt tbe fâfflë plate attached to tËe'îî^ànis would pro- 
tect tHe deck from gétfiiig overheated ùndër ttiiy circumstancés, 
and that tô -wEÈttëVer degree ît Could béÇomè Mèàted from.tbe flue 
the ample air spaice betwèen it and the deck W<)ùïd'îidequatéïy pro- 
tect the dèck.' ' Tbe witieSfees were men of expérience and great in- 
telligence, aild thère is no rëàson to doiiïït the caindor of their state- 
ments. If îtshôuld be aSiSunïed that tte flnè was red-hot, atA should 
then be cbnjèfctui'ed tbat thé nearest baffle plate, ànd next the sec- 
ond baffle plate, became intensely bot, and that next the independ- 
ent third baffle plate became intensefy bot, there still remained to 
be bridged the air space of nearly à foot before the deck could be- 
come dangërotislj hot. The testimony iS s© cogent that it would be 
impossible to transmit enougb beat from the flue to the deck to 
dangerorisly heat the deck that we caiiinot rejéct it. It is so in- 
conceivâble tlïât the beat from the flue, even if the fluë were red- 
hot, could haVèbeen côicmunicated through the séries of baffle 
plates and aij spaces to the deck, aifid througb the deck vrith in- 
tënsity enoui^h to ignite the planks, that the cpn|écture that it did 
so is no morë probable than the other conjectures as to the cause 
bf the flre. The occult causes of fire are as numerous as they* are 
niysterious. If the flue wias red-hot on the night of the flre, it may 
or may hot bavé bëen the pïoducing cause. If, as we think, it was 
not, there is no satisfactolry proof of the opigin of the flre. The 
decree is aSarmed, with interest and costs. 



DUKÇIIMAN V. DUNN et al. 
(District Courti S. D. New Totli. Mareh 26, 1000.) 

ï. SHIPPISQ— ÎJÉMnRKAGK— CONSTRUCTrON OP ChABTKH. ' 

A firovisioE, în a Charter for cartylng fa Cargo of Imiiber, that the Cargo 
should be furulshed "as fast as vessel caa recelve and properly stow same 
In suitahle hours and weather," has référence to the hours and weather 
sultablefpr Joadlng and stQwage, and does not exclude time lost by rea- 
son of the Ininber becdming wet In distant yàrds, and unftt for loadlng 
beforé'lt îb forwarded to the ship. 
2. Samb— Eppbct ÔP Belkàsb. 

A receipt in full for ail clalins under a charter executed by a master at 
the port of ^ischarge on payaient to hlm, of only the frelght due does not 
release the çharterers from a claim for deipurrage which was also made 
at the tIme by the master, and rejected,' where the master was compelled 
to give éuCh receipt In order to coUect the frelght, and dld so under prOtest. 

In Admiralty, I^ibel for demurrage. 

Cowen, Wing, Ihitnam & Burlingham, for libelant. 
Wilson & Wallis, for respondents. 

BROW]^, District Judge. The charter party of the ship Columbus 
for carrying a cargo of epruce lumbër from Batiscan, Québec, to 
Buenos Ayres, under which the demurrage for delay in loading is 
claimed, provided as foUows: 
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"Cargo to be furnished at port of loading as fast as vessel can recelve and 
properly stow same In suitable hours and weather, * • • Siitidays and 
lioUdays excepted." 

The sbip,,was to be loaded with lumber at Batiscan, which was the 
usual place pf £(nchorage for that région at the mouth of the Batiscan 
j-iver. The ordinary course of business was that the lumber for load- 
ing was brought down on lighters from the lumber yards and mills 
from 12 to 14 miles up the river and transferred from lighters to the 
ship. Tbe ship had nothing to do with the lighterage, or with the 
lighters, except to receive the lumber as brought by them. Loading 
commenced ou the 8th of August, and as I ûnd from the évidence was 
completed on Wednesday the 7th of September. Demurrage is 
daimed for the vvhole of August 29th, 3Qth, and 3l8t, for a half day 
each on September Ist and 2d, and for the whole of September 5th, at 
the ratefixed by the charter party of |137.76 per day. September 
ath, however, was a hoiiday. I construe the charter as excepting that 
day from the obligation to load; and although it appears that work 
mightperhaps hâve proceeded through stevedores at the ship, notwith- 
standingthe exception in the charter party, I think the libelant cannot 
liold the respondents answerable for not working or supplying lumber 
on that ,4^y|. 

1. The défense as to the other days claimed is, that the lumber to be 
Khipi)ed w^g; required to be dry, on account of the length of the voy- 
age,_an^ that thijough local storms up the river, the lumber which was 
pçeviously suificiently dried at the yards where it was piled up became 
so wet as to be unflt for loading. I must overrule this défense, as 
not within, the exception of the charter. The charter required the 
loading to proceed "as fast as vessel can properly receive and stow 
same in. suitable hours and weather." That plainly means suitable 
hours and weather for loading and for storage. That clause prevents 
(jounting hours or days when by reason of the weather at the place of 
loading the ship, the cargo could not be put on board or stowed with- 
out being injured. It certainly has no référence to the care and prés- 
ervation of the lumber either at the distant yards, where it was piled, 
or on board of lighters by which the respondents were to bring it to 
the vessel at the place of loading. Under the clause quoted that was 
a risk lying wholly upon the respondents and not upon the ship. 
t^crutton, Charter Parties, § 42; Grant v. Coverdale, 9 App. Cas. 470; 
Davis V. Wallace, 3 Clif. 131, Fed. Cas. No. 3,657; Burrill v. Cross- 
man, 16 C. C. A. 381, 69 Fed. 747, 751; Sorensen v. Keyser, 2 C. C. A. 
650, 52 Fed. 163 ; McLeod v. 1,600 Tons of Nitrate of Soda (D. C.) 56 
Fed. .528; Id.. 10 C. O. A. 115, 61 Fed. 849; Empire Transp Co. v. 
Philadelphia & R. Coal & Iron Co., 23 C. C. A 564, 77 Fed. 919, 35 
L. R. A. 623. 

2. The respondents were in fact agents of John & Joseph Drysdale 
& Co. of Buenos Ayres, who were in fact the owners of the lumber. 
The charter was executed by the respondents in their own names, and 
the fact of their agency was not known until about the time the cargo 
was loaded, when the master became acquainted with that fact. The 
claim for demurrage was made before the ship sailed, but was resisted 
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hj the responderitfl, and tïie ship sailed ^itfiout îp^yment of the demur- 
rage. On delivery of the cargo at Buenos Ayres the demand for de- 
murrage was renewed. upon Drysdale & Ce., who refused to reçognize 
it, and the master being uiiable to collect his freight except by sign- 
ing a release of ail demands, flnally executed a receipt in full of ail 
claims under the charter; entering at the time a protest against the 
same, and receiving only the précise amount due for the freight. It is 
urged in défense that this transaction constituted an accord and satis- 
faction, and a releàse of Drysdale & Co., and consequently an estoppel 
against any f urther clailn upon the respondents, who were but agents. 

No doubt undér the terms of the charter party as well as the bill of 
lading, which provided for the payment of freight and "ail other con- 
ditions as per charter pàrty," Drysdale & Go., both as principals and 
as consignées and owners Were liable for the demurrage. See Burrill 
V. Crossman (D. C.) 65 Fèd. 104; Id., 16 0. 0. A. 381, 69 Ped. 747, and 
cases there cited. But thé receipt in full, executed by the master un- 
der the circumstances abcrve stated, did not in fact release Drysdale 
& Co. from their liability for demurrsige. The receipt in full, as re- 
spects the claim for demurrage, was whoUy without considération. 
The payment màde was not an accord and satisfaction of any unliqui- 
dated demand; it was simply a payment of the undisputed amount of 
the freight due for transportation. The case seems to be entirely 
within the décision of Association t. Wickham, 141 U. S. 564, 568, 12 
Sup. et. 84, 35 L. Ed. 860. See, also, Ryan v. Ward, 48 N. Y. 204; 
Burrill v. Crossman, 33 C. C. A. 663, 91 Fed. 543; Garfleld & P. Coal 
Oo. V. FitchbUrg R. Co., 166 Mass. 119, 44 K E. 119. As Drysdale & 
Co., therèfore, are not discharged, the libelant is not estopped from 
asserting his claim against the respondents under their ex;press con- 
tract, ànd the remedy of the respondents over against Drysdale & 
Oo., their principals, upon payment, will be unimpaired. 

Decree for libelant for four days' demurrage, amounting to |551.04, 
with intèrest from September 8, 1898, and costs. 



A.NDERSON V. ELLIOTT. 609 

ANDERSON et al. v. ELLIOTT, Oonstable, et al. 

(Circuit Court of Appeals, Fourth Circuit. May 1, 1900.) 

Xo. 336. 

1. FEDERAL AND StATE COUBTS— AbREST OF MaRSHAIj FOR EXBCUTING PROCESS 

— Habbas Corpus. 

A United States marshal cannot be subjected to arrest and imprisonment 
by the autliorities of a state for aets done pursuant to the commands of a 
writ issued to him by a court of the United States, but is protected by bis 
process, and, if so arrested, wlU be discharged by a fédéral court on 
habeas corpus. 

8. SaMB— JUDGMKNT OF FeDEBAL COUBT — COLLATEBAI, AtTACK IN StATE 
COUBT. , 

A défendant personally served with process in a suit in a fédéral court 
to recover land, who malses default, Is bound by a judgment therein 
awarding possession of the land to the plaintiff, and he cannot attack its 
validity on the ground that tbe land is sltuated in another state, and be- 
yond the jurisdietion of the court, where the boundary Une between the 
two States Is in dispute, by instituting proceedings In the courts of the 
State in which he claims to réside, and causing the arrest of the marshal 
therein for attempting to exécute such judgment. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina. 

Charles Seymour (T. E. H. McCroskey and Norman B. Morrell, on 
the brief), for appellants. 
James H. Merrimon (J. G. Merrimon, on the brief), for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

GOFF, Circuit Judge. On the 13th day of July, 1889, in the cir- 
cuit court of the United States for the Northern division of the East- 
ern district of Tennessee, Vernon K. Stevenson and others instituted 
a suit against Tip Lovingood, Ki Woody, Columbus Hoss, Jasper 
Fain, and William M. Marr, citizens and résidents of the county of 
Monroe, state of Tennessee, and William M. Nixon, a citizen and rési- 
dent of Hamilton county, Tenn. The object of said suit was to re- 
cover the possession of certain tracts of land sltuated in Monroe 
county, Tenn. Process was duly issued from the clerk's office of said 
court on the 13th day of July, 1889, returnable to August rules next 
following. The marshal returned that he executed the summons 
on Lovingood, Woody, Hoss, Marr, and Nixon, and that Fain was 
not to be found in the Eastern district of Tennessee. On the 2d 
day of September, 1889, the défendants Nixon and Marr flled their 
disclaimer, denying that they were in possession of the lands men- 
tioned in the plaintiffs' déclaration, and renouncing ail claim, title, 
and interest in the same. On January 26, 1892, an order was entered 
in said cause reciting the service of process on the défendants Lovin- 
good, Woody, and Hoss, their failure to appear and make défense, 
and directing that as to them the bill be taken for confessed, and 
the cause be set for hearing ex parte, and that an alias subpœna 
issue as to the défendant Fain. On the 27th of January, 1892, an- 
101 F.— 39 
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otlier order was duly entered by the court in said cause, of whicli the 
following ie a part, tiz.: s' ■ '■■ 

"And It appearing td the satisfaction 'of the court that 'subpœha was duly 
Issued against Jasper Fain, one of tlie défendants in the above-entitled cause, 
and that the marshal for said district haë retumed that said Fain is not to be 
foun;4 iH thls district, it iç.ordered that said ^ain be dirççt;e,4. tp appear, plead, 
answér.'or demur to thé coinplainants' biU on or beforé tli&.lst. day of March, 
189?.;^^. that copy of tilis order be Sfirveid on -.the saifi, Jasper Fain, if prac- 
ticftblé„,j^iiei:ey,er found, or, 1( such .Personal service is not practicable, shall 
be publlsiiçd ,fo^ four çoijseeiitlye wéeli^ jn the Madlspnyille, Gazette, a news- 
paper.publj^ed'at Madispinyiye, in Mpntççi^, county, in said district And it is 
furthèr ordéred that, In case said Fain' does not appear yritiiip the time so 
limited, the court, upon proof of the service or publication of said order, and 
of tHê pé'forïûànce of thë airwtlons edatàinèd theréin, 'it'ill entertain jurisdic- 
tipn, and proceed to the hearing aod , adjudication of thls suit. In the same 
maniim''a8'if said Fain haÔ BèéD 'àerVièd Tvlth process lli thjs district." 

Qii the 25tliFebrûary^ 1892, said Côiirt enteïl^ëd anOther order in 
said; c,au4e,i extènding tûè.'tîme for '^iiç service »£ jpirocess on the dé- 
fendant Fain, or the making of said publication, until the July tenu, 
1892, ofsiaid court. On the 26th of May, 1892, thé marshal for the 
Western district of North Càroliha ïnade returh tJiât he on that day 
duly sejîyedi said proce^s and notice on the sjiid J^per Fain by read- 
ing and dèlîvèring a copy in persoh to him. 0m th|e ilth August, 
1892, on motion of the plaintiffs, an order was eiiterëd in said cause 
reciting thè diie' Set-vice df the suflïiiiëiîs on ail o^ the défendants, théir 
failure to appear, plead, or demur, and then àdjudgihg that said 
plaintifte recover of thè deîendatttS Lôvingood, Woody, Hoss, Faîn. 
Marr, and ^Nixpp the premises described in the déclaration, which 
were particularly located by metes and bounds. In said order of judg^ 
ment the court also directed that a writ of possession issue to put the 
plaintiffs, in possession a.n*i ppcupatioflof the sajd lands, which were 
described as situated in Qcoee .(Jistriipt, and the records, officiai sur- 
vey, and maps of that dis.trict of t|ie,^tate of Tennessee were referred 
to for a further description of said property. 

On the lOth day of February, 1893, the writ of possession so au- 
thorized wasjifsued and. placed in, thehands of the marshal of the 
Eastern district Qf Tennessee, who made the f ollowing return thereon : 

'^Bxecuted lin fuU, as commanded, as to Tlp Lovingood, "by removlng hlm 
froBQ the promises descrlbpd, and putting the companie In possession through 
thelr agent, W. D. Haie, on May 24, 1893; : also executed .ag to Kl Woody and 
Columbus Hosé, Mày 25, 1893, in the same mariner, the deft. Jasper Fain 
was permltted to remain through said ag;ent, Mr. Haie, under an agreement 
between them. The defts. William M. Nikon and William M. Marr were not 
to be f omid in possession .or on any portion of said lands, and nothlng was done 
to them." 

On the lOth day of February, 1894, an alias writ of possession was 
awarded by sàid court; the object 5f which was to put said plain- 
tiffs in fuU possession of the lands described. This alias writ was 
duly issued on the 21st day of April, 1899, and was in the hands of 
the marshal of the Eastern district of Tennessee for exécution, when 
one D. W. Deweese, a justice of the peace of Oherokee county, in the 
state of North Garolina, issued his warrant for the arrest of Murphy 
L Andersen, W. N. Barr, G. W. Metcalf e, and Joe Garrett (the deputy 
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marshal and the posse with him), who were endeavoring to place the 
plaintiffs in the possession of said land, as the writ authorized them 
to do. The charge against them was described in said warrant "as 
unlawful and malicious trespass," a proceedlng founded on a stat- 
ute of the state of North Carolina. The "unlawful and malicious tres- 
pass," so charged, consisted of the means taken by the deputy mar- 
shal and those summoned to assist him in executing said writ, and 
in placing the plaintiffs in said suit in the possession of the land as 
decreed to them by said court. The affidavit on which the warrant 
was issued was made by one A. A. Fain, who claimed to be a tenant 
in common with said Jasper Fain and others of the land in contro- 
versy, and who charged said deputy marshal and his assistants with 
committing a trespass on the land when they entered upon it for 
the purpose of removing said Jasper Fain and his personal property 
therefrom. The warrant was executed by J. N. EUiott, a constable 
of Cherokee county, N. C, who arrested Murphy L. Anderson, the 
deputy marshal, and W. N. Barr and G. W. Metcalfe, two of the par- 
ties summoned to assist him, and removed them to Murphy, in said 
county of Cherokee, where they were delivered to said justice and 
held in custody. While they were so held as prisoners, they were 
again arrested by the sheriflf of said county, on a warrant issued by 
the same justice of the peace, in which they were charged with as- 
saulting the said Jasper Fain with deadly weapons, and with im- 
prisoning him without authority of the law; and also at the same 
time they were served by said sheriff with process in a civil suit insti- 
tuted by said Fain, in which he claimed 110,000 damages for false im- 
prisonment. On May 2, 1899, while they were so in the custody of said 
oiBcers, who claimed to be acting under the authority of the statutes 
of North Carolina, the said Murphy L. Anderson, W. N. Barr, and G-. 
W. Metcalfe presented their pétition to the circuit court of the United 
States for the Western district of North Carolina, praying that the 
writ of habeas corpus might issue, directed to said sheriff and con- 
stable, and, as they alleged their unlawful détention, they asked that 
they might be discharged from arrest. The writ issued on that day, 
and came on regularly to be heard, on considération whereof the court 
below, on the 20th day of May, 1899, denied the prayer of the peti- 
tioners, and remanded them to the custody of said otïicers of the state 
of North Carolina. From that action of the court below, this appeal 
was asked for and obtained. 

Section 753 of the Revised Statutes of the United States is as fol- 
io ws: 

"The writ of habeas corpus shall in rio case extend to a prisoner in jall, 
unless where he Is in custody under or by color of the authority of the United 
States, or is eommitted for trial before some court thereof ; or is in custody for 
an act done or omitted in pursuance of a law of the United States, or of an 
order, process or decree of a court or judge thereof; or is in custody in viola- 
tion of the constitution or of a law or treaty of the United States; or, being a 
subject or citizen of a foreign state, and domiciled therein, is in custody for 
an act done or omitted under any alleged right, title, authority, privilège, pro- 
tection or exemption claimed under the commission, or order, or sanction of any 
foreign state, or under color thereof, the validity and effect whereof dépend 
upon the law of nations; or unless It is necessary to bring the prisoner into 
court to testify." 
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It follows, tiierefore, that if the petMioners were so held by said 
offlcers becaaseï of an act done by them in pursuance of a valid de- 
cree of the circuit court of the United States for the Nortiern divi- 
sion of the Eàstern district of Tennessee, then tliey should hâve been 
dischargedi I ' That the suit mentioned by the petitioners, styled "Ste- 
venson et âl. V. Lovingood et al." (a certified copy of the record was 
flled as an exhibit with the i pétition), was duly flled in the said circuit 
court of the United States in the state of Tennessee is without ques- 
tion. Ail of the défendants to said suit were duly served with pro- 
cess within the district where the suit was brought and in which they 
resided, except Jasper Fain. As to Mm service was made under 
the provisions of section 8 of the judieiary act of March 3, 1875 
(chapter 137, 18 Stat. é70). The défendants were ail regularly sum- 
moned to appear, and ample time was given them, as required by 
law and the practice thereunder, in which to plead, and take ail proper 
steps to protect their interests, as the same were alEected by said 
writ. The said défendant Fain, after he was served with the notice 
of the pendency of the suit, and of the order of the court that he ap- 
pear and plead, failed to do so, and permitted judgment to be entered 
against him. After that, when the first writ of possession was in the 
hands of the marshal for exécution, he entered into an agreement 
with an agent of the plaintifPs, under and by which he was permitted 
to remain for a certain time on the promises in controversy. Subse- 
quently, after the second writ of possession had been issued by the 
spécial ordér of the court, he resisted its exécution, and now claims 
that said cdurt did not hâve jurisdiction over the land in controversy. 
It appears from the évidence that for some years past a controversy 
has existed, at the point where said. land le located, as to the true 
boundary line between the states of N'orth Carolina and Tennessee, 
and it seems that the authorities of both of those states hâve claimed 
and exercised authority and jurisdiction over the land in controversy. 
The plaintiflfs in said suit claimed title to the land under grants issued 
by the state of Tennessee, and in their bill they alleged that it was 
located within the boundaries of that state, and that it was within 
the Jurisdiction of the United States circuit court for the Northern 
division of the Eastern district of that state. That court found as 
a matter of fact that the land was within its Jurisdiction, and decreed 
that the plaintiffs were entitled to the possession of the same. It 
is needless, so far as the questions now at issue are involved, for us to 
consider the character of said suit, whether it was instituted on the 
equity or the law side of the court, and whether or not the proceed- 
ings therein were regularly conducted, for the reason that, so far as 
the parties now before us are concerned, they are bound by the de- 
cree rendered therein. Clear it is that said court has Jurisdiction 
of such suits, — a Jurisdiction expressly granted by statute, — and 
equally clear is it that ail the parties to the controversy were regu- 
larly before it. The défendants to the suit could hâve made the dé- 
fense before that court which they désire now to make in this pro- 
ceeding, — that is, that thé land as a matter of fact is situated in North 
Carolina, and not in Tennessee, — ^but for reasons of their own they 
failed to do so, and they will not now be permitted to raise that ques- 
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tion. In the matter now before us we will not consider the testimony 
relating to the true line of boundary between the states of Tennessee 
and North Carolina; for it is sufflcient for us in this proeeeding to 
know that a court of compétent jurisdiction, in disposing of the land 
mentloned, located it in the state of Tennessee, and directed that 
the possession of the same be delivered to the plaintiffs in the suit it 
wa^ deciding. It does not appear that the petitioners, in the dis- 
charge of their duties relating to the exécution of the writ of pos- 
session, did more than was proper, under the circumstances and the 
requirements of the law, they should liave done. The défendant Fain, 
in resisting the exécution of the writ, placed himself in the wrong, 
and thereby made it necessary to use force in ejecting him. To per- 
mit the marshal and his deputies to remain in the custody of the offi- 
ciais of Cherolcee county, N. O., on the warrants mentioned, will be 
to punish them for the faithful discharge of their duties, and to in- 
vite the opposition of disappointed litigants to the enforcement of the 
judgments of the courts of the United States in that locality. While 
it is undoubtedly true that the writ of habeas corpus will not be is- 
sued, as a matter of course, concerning arrests made under the laws 
of the states, still the power exists in the circuit courts of the United 
States to issue said writ, if the facts of the particular case submitted 
render it proper so to do. Ex parte Royall, 117 U. S. 241, 6 Sup. 
et. 734. 29 L. Ed. 868; In re Wood, 140 U. S. 278, 11 Sup. Ct. 738, 
35 L. Ed. 505; In re Frederich, 149 U. S. 70, 13 Sup. Ct. 793, 37 L. 
Ed. 653; New York v. Eno, 155 U. S. 89, 15 Sup. Ct. 30, 39 L. Ed. 
80. The circumstances of this case, as shown by the record, bring it 
clearly within the rule laid down by the suprême court in the cases 
cited, and not only justify, but require, the discharge of the peti- 
tioners. To do otherwise would be to establish a practice under 
which the jurisdiction of the fédéral courts and the personal freedom 
of their otificers would be relegated entirely to the décision and cus- 
tody of the courts of the states. Under such practice it would be 
possible to review ail the judgments rendered by the courts of the 
United States by simply raising the question of jurisdiction in the 
courts of the différent states. A raie by which such a resuit could 
be accomplished would not only render the courts of the United 
States useless, but would in a short time destroy the government by 
which thev were established. Martin v. Hunter's Lessee, 1 Wheat. 
304, 4 L. Ed. 97; McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579; 
Cohens v. Virginia, 6 Wheat. 264, 5 L. Ed. 257; Ableman v. Bootli, 
21 How. 506, 16 L. Ed. 169; Ex parte Siebold, 100 U. S. 371, 25 L. 
Ed. 717; Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648; Free- 
nian v. Howe, 24 How. 450, 16 L. Ed. 749 ; Covell v. Hevman, 111 
U. S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390. 

The défendant Fain, who was properly before the circuit court of 
the United States for the Eastern district of Tennessee, as a défend- 
ant in said case instituted by Stevenson and others, and who was at 
his own request at one time left in possession of a part of the land 
in controversy, should hâve appealec' to the proper appellate tribunal 
from the judgment of said court, if convinced that it was erroneous, 
and not hâve resisted its exécution bv force and by procuring the ar- 
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rest of the officerei sept i<;q içyecute it. TÇhe case ,^as pending in a 
court çf the United States iaving jurisdiction of the subject-matter 
of the suit, and itlsbould nqt in any way, by any pf the parties to it, 
hâve been transferred ito^another jurisdiction, by either a civil or 
criminal proceeding. On this point the suprême court of the United 
Btates has directed the mpcfe of procédure in cases where there is any 
conflict between, the courts of the United States, and of any of the 
States. In Tarble's Case, 13 ^iVall. 397, 20 L. Ed. 597, Mr. Justice 
Field, in delivering the opinion of the court, said: 

"And the powers of the gênerai. government and of the state, although both 
exist and are laxerelsed \vithin> the same territorial limits, are yet separate 
and distinct soverei,guties, actlflg separately apd Independently of each other 
within their riespeetlve sphères. And the sphère of action approprlated to the 
United States is as far beyo'nd tlib reach bf the judlcial process issued by a 
State judge or a* state court as if the line of division was traced by landmarlis 
and monumçnts : viiSible to tlie eye., And the state of Wlseonsin had no more 
power to authprlzp thèse proceedings of its judges and courts than it wouid 
hâve had if the pijsoner had beéii conflned in Miçhigan, or any other state of 
the Union, for an offense agai'Qst the laws of the state in which he was im- 
prisoned. It Is In thô iconsideration of thls distinct and independent eharacter 
of the government cîf the United States from that of the government of the 
several states tjiat the solution of thf question preseuted in this case, and in 
similar cases, must be found. There are withiri the territorial limits of each 
state two goVerninénts, restricted in thelr sphères of action, but Independent 
of each other, and suprême ■ within their respective sphères. Each has its 
separate departments, each has, Its distinct laws, and each has its own tri- 
bunals for thçii- enfprcement. Neither government can Intrude within the 
jurisdiction, or authorlze any interférence therelh by its judlcial officers with 
the action, of the other. The two governments in each state stand in their 
respective sphères of action in the same independent relation to each other. 
except in one particular, that they would If their authority embraced distinct 
territories. TJhat particular consjsts in the supremacy of the authority of the 
United States 3'hen any conflict arises betweén the two governments. The 
constitution, and the laws pàssed in pursuanéé of it, are declared by the con- 
stitution Itself to bia the suprême law of the land, and the Judges of every state 
are bonnd thereby, 'anything in the constitution or laws of any state to the 
contrary notwithstanding.' Whenever, thereforp, any conflict arises between 
the enactments of the two sovereignties, or in the enforcement of their asserted 
authorities, thqse oic fhe national government must hâve supremacy, until the 
valldlty of the différent enactments and authorities can be flnally determined 
by the tribunals of the United States. This temporary suprenmcy until judi- 
clal décision by the national triburials, and the ultimate détermination of the 
conflict by such décision, are éssential to the préservation of order and peace, 
and the avoidàric'e of forcitilè collision between the tiwo governments. 'The 
constitution,' as said by Ohief Justice Taney, 'was' ïiot framed merely to guard 
the States agàlnst danger from abroad, but chiefly to seeurè union and harmony 
at home; and t;o accomplish this end it was deenjed neeessary, when the con- 
stitution was framed, IJiat many of the rlghts of sovereignty which the states 
thén posse^sed should be ceded to the gênerai government, ànd that, in the 
sphère of action assigned to it, it should be suprême, and strong ehough to 
exécute its own laws by its own tribunals, wlthout interruption from a state 
or from state authorities.' And the judlcial power conferred extends to ail 
cases ai'isingunder the constitution,' and thus embraces every législative act of 
congress. whether passed.in pursuance of it or in disregard of Its provisions. 
The constitution is' under the viè'w ot the tribunals of the United States when 
any act of congress is brought before them for considération." 

The contention of the respondents that the petitioners were tres- 
passers, because they were enf orcing a judgment beyond the limits 
of the jurisdiction of the court that rendered it, is without merit; for 
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it is plain that, even if there was error in the conclusion reached bj 
the court, still it was, under the circumstances, binding on the par- 
ties to said suit until reversed by an appellate tribunal. No appeal 
was taken, and the judgment cannot be questioned by the parties of 
record in a proceeding growing out of the effort to enforce it. 

The cases are many in which the courts of the United States hâve 
promptly discharged from the custody of the officers of the states the 
fédéral officiais who bave been arrested by them, when such officiais 
were engaged in the discharge of their duties under the laws of the 
United States. A few of them are hère referred to as showing the 
course proper to be followed in cases of the character of the one we 
now dispose of. Ex parte Jenkins, 2 Wall. Jr. 521, Fed. Cas. No. 
7,259; Ex parte Bobinson, 6 McLean, 355, Fed. Cas. No. 11,935; 
Ex parte Eobinson, 1 Bond, 39, Fed. Cas. No. 11,934; In re McDon- 
ald, 9 Ani. Law Reg. GCl, Fed. Cas. No. 8,751; U. S. v. Jailer of 
Fayette County, 2 Abb. (U. S.) 205, Fed. Cas. No. 15,463; Ramsey 
V. Jailer of Warren Co., 2 Flip. 451, Fed. Cas. No. 11,547; In re Neill, 
8 Blatchf. 1,56, Fed. Cas. No. 10,089; Ex parte Royall, 117 U. S. 241, 
6 Sup. et. 734, 29 L. Ed. 868; Ex parte Bridges, 2 Woods, 428, Fed. 
Cas. No. 1,862. 

W^e are of opinion that the petitioners were not only autliorized, 
but that it was their duty, to eject the défendant Fain from the land 
described in the writ of possession as located in the state of Ten- 
nessee, and that in dbing so they were fully protected by said writ. 
While at one time there was considérable conflict in the courts as 
to the extent of protection afforded to ministerial officers, acting un- 
der authority of the orders of courts invested by law with the right 
to pass upon particular cases and render judgment therein, it is now 
no longer an open question, and such officers, acting under such or- 
ders, are fully protected thereby; and this, even though error was 
committed by the court in entering the judgment. Erskine v. Hohn- 
bach, 14 Wall. 613. 20 L. Ed. 745; Buck v.' Colbath, 3 Wall. .334, 18 
L. Ed. 357; Stutsman County v. Wallace, 142 U. S. 293, 12 Sup. Ct. 
227, 35 L. Ed. 1018. The decree appealed from will be reversed, and 
this cause will be remanded to the court below, with directions that 
judgment be entered discharging the petitioners from the custody of 
J. N. Elliott, constable, and A. J. Martin, sheriff, of Cherchée county, 
N. C. Reversed. 
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(Circuit Court ot Appeals, Fourtii Circuit. May 1, 1900.) 

No. 354. 

1. Paktition — Patîties — Intervention. 

A part owner of a tract of land who is not made a party to a suit for 
its partition, but who claims as a tenant in eominon with the parties, and 
from the sanie source of title, may properly be allowed to become a party 
by intervention, being in fact a necessary party to a decree for Its parti- 
tion. 

2. SaME — .lUTUSDICTION TO DKTEItMINE InTBRESTS OF PARTIES. 

Whei'e the title of a eomplainant in a suit for partition is not denied, but 
only the quantum of his interest is dlsputed, the court has jurisdiction to 
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; détermine t^ie Interests of the respective parties, and there Is no occasion 
■ for ordrrring an issue at law, or for suspending ttie cause in equity uatil 
an action at làw lias been liad, for tlie purpose of trj'ing title. 

3. SàME— SOOPE OP, SdIT— LiTIGATlON op Advekse Tttlbs. 

AVlieu a party is permitted to iutervene in a suit for partition beeause tie 
claims to liold an estate in common witli tlie other parties to tlie suit, 
he cannot in tliat suit set up a tltie adverse to tlie common title, but to asr 
sert such title he must proceed in an independent action at law. 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina. 

Thomas B. W6mack (Armistead Jones and Womack & Hayes, on 
the brief), for appellant. 
E. F. Aydiett (F. H. Busbee, on the brief), for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and WADDHJj, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the Eastern district of North 
Carolina. The proeeedings began in the circuit court by a bill flled 
by the East Coast Cedar Company against the Richmond Cedar 
Works, seeking partition of certain lands in North Carolina held by 
thèse two corporations as tenants in common by several con voyances 
to them, respectively, from the heirs of Bannister Jarvis and Levy 
Walker, who had held them as tenants in common. Pending thèse 
proeeedings, William A. West, the appellant, prayed leave to inter- 
vene, claiming that he also had an undivided interest in the same 
lands. Thereupon he flled his pétition intervening, and averring 
that he is the owner as tenant in common of an interest equal to 
l,480f acres in the tracts of land described in the bill. The cause 
was thereupon referred to a spécial master. At the références it ap- 
peared that West held under a conveyance of the interest of Caro- 
line Walker, one of the heirs of Levy Walker; but he also claimed 
one-third of the land under a title, dated after the bill in this case 
was flled, from the heirs of one Spruill, who was co-tenant with the 
Sykeses, from whom it is charged that Jarvis and Walker derived title. 
The référée held that it was not compétent in this suit for the inter- 
vener to dispute the title of the complainant and défendant, as he 
claims under Caroline Walker, who derived title from a common 
source with them. He also held, examining into the title of Jarvis 
and Walker, that they had a perfect title by possession under color 
of title, and that the claim of the heirs of Spruill was barred. He 
then recomnaended a partition between the complainant and the de- 
fendant. 

The report of the référée was aiflrmed, and Ms légal conclusions 
adopted, by the circuit court. The intervener excepted, and the cause 
is hère on the assignments of error. Thèse présent the questions 
àrising out of the conclusion of law of the référée. 

The facts of the case necessary for a proper understanding of thèse 
questions are as follows ; On 8th April, 1796, the state of îs'orth Caro- 
lina issued a patent to John McRae of 5,080 acres, lying within the 
boundaries of a patent issued the vear before for over 100,000 acres 
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to John Gay lîlount. In 1809 the slierifl, under exécution for taxes, 
sold and conveyed ail McEae's right, title, and interest in tliis tract 
to John Armistead, and the same year Arnaistead conveyed ail his 
title and estate in this tract to Daniel Sawyer. Sawyer, by deed 
llth Pebruary, 1811, conveyed one-half of this entire tract in fee 
to John Sykes, Thomas Sykes, and Joseph Spence, as tenants in 
coramon. This is the northern half of the McRae patent, and includes 
the lands in eontroversy in this case. In April, 1851, Bannister H. 
Jarvis and T-^'vy Walker entered into possession of this northern 
half of the Mcliae patent under two deeds,— one dated 8th April of 
that year, executed by one Joshua T. McCoy; the other dated llth 
April of the same year, executed by one John Sykes, Jr. The undi- 
vided half interest of Bannister Jarvis by several deeds passed to, 
and became vested in, W. W. Archibald, and then in the East Coast 
Cedar Company. Levy Walker died apparently intestate, leaving' 
as his heirs at law his children, Caroline, Elizabeth A., Emaline, and 
Xathan L. Walker. The interest and estate of ail thèse persons but 
Caroline became vested in one or other of the two corporations, the 
complainant and défendant in this suit. There had been previous 
litigation between thèse persons, to which litigation Caroline Walker 
was not a party. It is adinitted that she has an undivided interest 
in this northern half of the McRae patent to the extent of two-six- 
teenths, and that this interest vests in the intervener, William A. 
West. West, however, contends that Jarvis and Walker did not 
hâve a complète title to this northern half of the McEae patent; that 
it was conveyed in undivided thirds to John Sykes, Sr., Thomas 
Sykes, and Joseph Spence; that, although Jarvis and Walker could 
show a complète chain of title from the two Sykeses, there is a fatal 
break in the chain of title from Spence. In 1812, Spence conveyed ail 
his estate in this tract to Samuel Spruill. The next deed is Samuel 
Spruill, by H. G. Spruill, to Willoughby Foreman, and no authority 
is produced whereby H. G. Spruill executed the deed for Samuel 
Spruill. Nor is any deed produced from Willoughby Foreman. The 
only mention of it is in a deed from Joshua T. McCoy to Jarvis and 
Walker, which recites that the land conveyed in that deed is the 
same that was conveyed to McCoy by the heirs of W^illoughby Fore- 
man. It must be noted that in their testimony thèse corporations, 
the complainant and défendant, who claim under Jarvis and Walker, 
do not set up any i)aper title. They claim to be the owners of their 
interest by reason of actual, notorious, and adverse possession, using 
the lands as their own under color of title for more than seven years, 
and that this gives them a good title as against ail adverse claim- 
ants. They admit that Caroline Walker and her assigns are not 
barred. In this contention they are supported by the référée, and 
his opinion was conflrmed by the court. The intervener, on the other 
hand, insists that holding thèse conveyances they do assert title by 
deed, and that, the chain being imperfect, there is ontstanding a title 
in the heirs of Samuel Spruill. He offered in évidence a con voyance 
of ail thèse heirs to him of the undivided third part of this land held 
by their ancestor. In other words, his position is that Jarvis and 
Walker hâve a clear title to two thirds only of the land, and that the 
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remaining third rests in him. ÎPhat Caroline Walker, therefore, in- 
stead of being entitled to two-sixteenths of the whole, is entitled only 
to two-sixteenths of two-thirds, and that in the decree of partition 
tlie court siiould either allow him this two-sixteenths of two-thirds, 
and the one-third of the whole tract sought to be partitioned, or sus- 
pend the proceedings in partition until he can establish his title at law. 
The original proceedings for partition in this case were between 
the East Coast Cedar Company and the Richmond Cedar Works. 
William A. West flled his pétition for leave to intervene. In so doing 
he recognizes the jurisdiction of the court in this as a partition case, 
and submits himself to its decree. He was and is a necessary party 
to this suit. He claims an undivided interest in the lands sought 
to be partitioned, recognizing that the parties complainant and de- 
fendant also hâve an undivided interest in the same lands. In other 
words, he claims to be a tenant in common with them. This asser- 
tion on his part is recognized, and only the extent of his interest 
claimed is denied. He certainly is a necessiary party. In Barney v. 
Baltimore City, 6 Wall. 280, 18 L. Ed. 82S, the question was dis- 
cussed. Mr. Justice Miller puts co-tenants in common in a suit for 
partition in that class of persons whose relations to the suit are such 
that, if their interest and their absence were formally brought to 
the attention of the court, it will require them to be made jjarties, 
if within the jurisdiction, before deciding the case. The reasons given 
by the learned justice are very strong, and may assist in the further 
elucidationof this case. He says: 

"If a decree Is inade whlch Is Intended t» blnd them, It Is manifestly unjust 
to do this when they are net parties to the suit and hâve ao opportunity to be 
heard. But, as the decree c^nnot blnd them, for that very reason the court 
cannot afford the relief asked to the other parties. If, for Instance, the '^cree 
should partition tlie lands, * * • the parti crflar pièces of land allotted to 
the parties before the court woulil still be undivided as to those parties whose 
interest in eaeh pièce would rèmain as before the partition. And they eould 
at any time apply to the proper court, and ask a repartition of the whole tract, 
unafleeted by apy decree in this case, becausé they cannot be bound by a de- 
cree to whlch they are not parties." 

In Willard v.Willard, U5.F. S. 116, 12 Sup. Ct. 818, 36 L. Ed. 644, 
a tenant in common whoee title in an undivided share of the land 
is clear, is entitled to a partition as a matter of right. 

This being theease, the; circuit court vecy properly allowed the peti- 
tioner to int«*«ene for his interest and to become a party défendant 
to the suit. In his answer he sets up his claim, and seeks to sup- 
port it by testimony. He claims an interest in the land equal to 
i,480i acreS/ mafle up of ithe interest of Caroline Walker therein qow 
held by hinis and of an undivided third therein as aliénée of the heirs 
of Samuel SprililL . ; 

It is objected to this cîaim that the intervener is estopped from 
making it as he claims under Caroline Walker, and this assertipn of 
aititle in oncithM of the.feact as aliénée- (OfSpruill'sJieirs is in déroga- 
tion of her title. >Bat iiteKe-is nothing in: the record which shows how 
much of this land he claiûied by or for 'Oa'poline Walker. The inter- 
vener holds her rigM, title, and interest. itherein, without désigna- 
tion of what that right, title, and interest is. And, if she did claim 
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an undivided interest in the whole fee in the entire tract, tliere can 
be no légal objection to bis attempt to strengthen bis own title by 
the purchase of an outstanding claim. Freem. Co-Ten. § 154 et seq. 
The most that the other parties can assert is the rigbt to secure the 
benefit of this by oflering to pay and by paying their proper propor- 
tion of the expense. M. As tbey hâve done neither, it is not neces- 
sary to pass on this question. Id. § 156. 

The intervener being properly a party, does his assertion of an in- 
terest greater than that which the complainant and défendant admit 
that he bas render it necessary to suspend tbe case and await a trial 
of tbe title at law? It must be noted that the intervener does not 
deny that the complainant and défendant each has an interest in com- 
mon in the land, — an undivided interest. His sole contention is as 
to the amount of such interest. Nor does he daim in any other char- 
aeter than as a co-tenant. He is co-tenant with them by virtue of 
his holding the share to M'hicb Caroline Walker was entitled. He al- 
lèges that he is co-tenant with them by virtue of his holding the un- 
divided share of Samuel Spruill, who was co-tenant with their grantor, 
the Sykeses. So, the real question is not on a conflict of title, but 
on a quantum of interest. In every suit for partition between par- 
ties admitted to be tenants in common, the court, for the purposes 
of partition, must ascertain and détermine the aliquot share of each 
l)art owner. Tliis is absolutely necessary to the proper exercise of 
its jurisdiction, and is one of the reasons given for the requirement 
that every part owner must be before the court. "In ail cases of par- 
tition," says Mr. Justice Story, "a court of equity does not act merely 
in a ministerial character and in obédience to the call of the parties 
who hâve a right to the partition, but it founds itself upon its gên- 
erai jurisdiction as a court of equity, and administers its relief ex 
jequo et bono according to its own notions of gênerai justice and equity 
between the parties. It will therefore, by its decree, adjust ail the 
équitable rights of the parties interested in the estate, and courts of 
equity, in making thèse adjustments, will not confine themselves 
to the mère légal rights of the original tenants in common, but will 
hâve regard to the légal and equital3le rights of ail other parties inter- 
ested in tlie estate which hâve been derived from any of the original 
tenants in common." Quoted bv Campbell, J., in McCall v. Carpenter, 
18 How. at page .306, 15 L. Ed. 392; Story, Eq. Jur. § 6566. 

The intervener asked the court below to hold its hand until the 
question of title could be tried at law. It is true that when the title 
of a complainant is disputed, and his right to maintain his bill for 
partition is denied, a court of equity will suspend its interférence 
until the question of légal title has been determined at law. Pom. 
Eq. Jur. §§ 1388, 1392; Vint v. King, Fed. Cas. No. 16,950; Brown 
V. Coal Co., 25 U. S. App. 112, 13 C. G. A. 66, 65 Fed. 636. The com- 
plainant in a bill for partition has no standing in court ilnlees his 
title as co-tenant is admitted or bas been established at law. But 
in this case there is no déniai of the title of the complainant, nor of 
its right or of the right of the défendant to a partition. The tenancy 
in common is admitted, and thèse two parties and the intervener are 
without question the tenants in common. The position of the inter- 
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Yener is this : By reason of his acquisition of the interest of Caroline 
Walker, he is co-tenant with them in, ail the land held by Jarvis and 
Walker. By reason of the acquisition, by him of the interest of the 
heirs of Samuel Spruill, he is co-tenapt with them in the tract, as they 
hold under Sykes, who, as he claims, was co-tenant with Samuel 
Spruill. So the question is not one of tltle affecting the right to ask 
a partition, without establishing whiolj partition could not be allowed; 
but, .granting that such a title existe in complainant as would entitle 
it, to sustain a bill for partition, the issug is as to quantum of inter- 
est in each co-tenant, — how much ipust be allotted to the complain- 
ant and défendant and the întervener as their shares, respectively, 
in this land. So, in this case the circuit court sitting in equity could 
go into this inquiry by its own methods, and could détermine the 
question. The court did not err in refusing to hold the case, and 
await a trial at law. Agar v. î^airfax, 17 Ves. 533 ; Adam, Eq. 
§ 331. The circuit court referred the question to a spécial master, 
one of the most experienced and le^rned members of the bar of its 
district. He found against so much of the contention of the inter- 
veuer as claimed that he was entitled to an undivided one-third of 
tiie. land. 

Jarvis and Walker claimeâ the f^e in the whole of the northern 
half of the McRae patent. Their cl^im was of ail the land embraced 
in deeds executed to them by John Sykes, Jr., in 1851, and Joshua 
T. McCoy on April 8, 1851. Thèse deeds covered the entire northern 
half of the McEae tract. This McCoy deed cannot be connected with 
any preceding deeds. Jarvis and Walker entered into actual posses- 
sion of thèse lands, under color of thèse deeds, showing the boundaries 
and extent of their claim. This was their color of title. They 
claimed it against the world. Their joint possession was until 
Walker's death, about 1868, and Jarvis remained in possession until 
his death, May 20, 1878. By the law of North Oarolina, seven years' 
adverse possession under color of title makes a good title. Battle's 
Révisai, tit. "Limitation of Actions," c. 17, §§ 20, 23, 147. As against 
a tenant in common, the possession must be 21 years. McCuUoh v. 
Daniel, 102 N. 0. 530, 9 S. E. 413. 

It is said that the deeds under which Jarvis and Walker entered 
do not show a perfect chain of title, and are defective or inoperative. 
This does not aif ect them when produced to show color of title. "The 
courts," says the suprême court in Wright v. Mattison, 18 How. 5C, 
15 L. Ed. 383, "hâve concurred, it is believed without an exception, 
in deâning 'color of title' to be that which in appearance is title, but 
which in reality is no title. They bave equally concurred in attach- 
ing no exclusive or peculiar character or importance to the ground of 
the invalidity of an apparent colorable title. The inquiry with them 
has been whether there was an apparent or colorable title under which 
an entry or a claim has been made in good faith." In Pillow v. Rob- 
er|s;, 13 How. 477, 14 L. Ed. 231, the law is thus stated: 

"Statutes of limitation are fouDded on sound policy. They are statutes of 
repose, and sliould not be evaded by a foreed construction. The possession 
which is protected by them must be adverse and hostile to that of the true 
owuer. It Is not necessary that he who claims their protection should hâve 
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a good tltle, or any tltle but possession. A wrongful possession, obtalned by a 
forcible ouster of the lawful owner, will amount to a dlsselsin, and the statule 
will protect the disseisor. One who enters upon a vacant possession, claiming 
for himself upon any pretense or color ot tltle, is equally protecled with tbe for- 
cible disseisor. Statutes of limitation would be of llttle use if they protected 
those only who could otherwise show an Indefeasible tltle to the land. Hence 
color of tltle, even under a void and worthless deed, bas always been received 
as évidence that the person in possession claims for himself, and, of course, 
adversely to ail tlie world. A person in possession of land, clearing, improv- 
Ing, and building on it, and receivlng the profits to hls own use, under a claim 
of tltle, is not bound to show a forcible ouster of the true owner, in order to 
évade the presumption that his possession Is not hostile or adverse to him. 
Color of tJtle is received in évidence for the purpose of showing the possession 
to be adverse, and it is diflicult to apprehend why évidence offered, and compé- 
tent to prove that fact, should be rejected till the fact is otherwise proven." 

In Webber v. Clarke, 74 Cal. 11, 15 Pac. 431 (quoted in 1 Am. & 
Eng. Enc. Law [2d Ed.] p. 852), it is put thua: 

"It niaises no différence that the grantor had nelther title nor possession, 
provlded the deed is not void on Its face, and the parties relylng upon it be- 
lieve in good faith that he bas acquired an interest under it." 

Manufaeturing Co. v. Brooks, 106 N. C. 107, 11 S. E. 456. 

It is insisted, however, that Jarvis and Walker hold under Samuel 
Spruill, and that they are bound by the deeds to daim through him. 
But the record shows that they clairaed title under color, in convey- 
ances of the entire tract from John Sykes, Jr., and Joshua McCoy, 
and that on possession under this they rely. They cannot connect 
themselves with Samuel Spruill, and hâve not doue so. Indeed, the 
only standing in court on this issue on the part of the intervener is 
that the coniplainaut and défendant hâve no title from Spruill. If 
they had such title, the heirs of Spruill could convey nothing. It is 
contended, however, that Sykes was a tenant in common with Spruill, 
and that as Jarvis and Walker hold under Sykes their possession 
must be for 20 years to bar the co-tenant of Sykes. But Jarvis and 
Walker use the Sykes deed simjily to show the extent and character 
of their possession as color of tille. They do not insist upon — they 
are not called upon to show — any validity in that deed or any right 
of Sykes to make it. Tliey rely on their possession and claim title 
against the woild. Beside this, they show also as color of title the 
deed of Joshua ÎIcCoy, which, under the testimony, has no validity 
in the chain of title. And with this deed and the Sykes deed, show- 
ing the extent and boundaries of their claim, they set up title by pos- 
session for more than seven years. Beside this, if it be held that the 
Jarvis and ATalker title must dépend upon the deed of John Sykes, 
Jr., from this point of view the intervener has no title. That deed 
was executed on April 22, 1851. It is recorded. It conveys the whole 
tract. McCoy's deed in the same year conveys the whole tract also. 
Jarvis and Walker went into actual possession, and held joint pos- 
session until Walker's death, and then Jarvis continued the posses- 
sion until his death in May, 1878. Thèse deeds of Sykes and McCoy 
constitute disseisin of Spruill, if he had any right. Clapp v. Broma- 
gham, 9 Cow. 554. The possession of Jarvis and Walker, adverse 
and continuous thereunder, jointly until 1S68, and of Jarvis until 
1878, his possession inuring for the benefit of the heirs of Walker, 
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Ms «b-teiifliit; giVêS them an absolute title. Day t. Howard/ T3 N. C. 
i; ïre|l^:'i Neeîy,'79 N. c. 478. '; : , 

In oùr opinion, the circuit court committed no errpr in conflnnlirig 
the conciueion of the référée. We express no opinion upon the con- 
clusion expreseed by the référée, ûnd conflrmed by the court, that the 
intervener, clainjing under Caroline Walker, was estopped from as- 
serting tlie title of the heirs of Spruill, which he had afterwards pur- 
chased. The conclusion reached by the circuit court is affirmed. 

On, Kehearing. 
(May 16, 1900.) 

A pétition for rehearing h^s Jt^eep flied in this case, and bas re- 
ceived careful considération. tWo points hâve been decided in this 
case: First. That in a bili for partition, in which the title of the 
complainant seeking partition ià not denied, and pnly the quantum of 
his eStàte is disputed, there is no reason for ordering an issue at 
law, or for suspehding the cause in equity until an action at law bas 
been had, for the purpose of trying title. It being admitted that com- 
plainant bas title, the jurisdiction of the court cannot be disputed. 
Second. When a party is permitted to intervene in a suit for partition, 
because he claims to hold an esta te in common with the other par- 
ties to the suit, hfe cannot in that suit set up a title adverse to the 
common title. To do this hfe must proceed in an independent action 
at law. The East Coast Cedar Company filed its bill against the 
Eichmond Cedar Works, seeking partition of certain lands in the 
state of North Oarolina, in which the parties complainant and défend- 
ant were tenants in common. They claim thèse lands under mesne 
conveyances from the heirs of Bannister Jarvis and Levy Walker, 
who had held the tract of land sought to be partitionèd as tenants 
in commoû. The purpose of the suit was the partition of the Jarvis 
and Walker title. After this suit was instituted, William A. West, 
the appellant, soilght to intervene therein. He could do so only be- 
cause of hisclaim to represent a portion of the Walker interest as 
aliénée of Caroline Walker, one of the heirs of Levy Walker. Except 
for his ciaim as tenant in cbmmoû v<t:ith the other parties to the suit 
in the Jartis- Walker lands, he couîd bave had no standing in a suit 
in equity for partition of this title. Proceedings for partition are 
not appropriate for a contest in respect to title. McCall v. Carpenter, 
.18 How. 297, 15 L. Ed. 389. Had he claim in this land from an ad- 
verse sourèe, his remedy wâs at law, in an action to try the title. His 
prayer to 'intervene was àllowed. He did intervene and ûled his 
aflswer, claiming a large part Of the land. He baséd his claim ùpon 
the assertion that Jarvis and Walkèr were not sole owners of the 
tract sought to be partitionèd, but that there was an outstanding ad- 
verse title in Oûe Sprùili to the oné-third Of thià tract, which title, 
he averred, was now in hiin. The court below held, in effect, that the 
proceedîng beforé it was the partition Oî' the Jaryis-Walker title; 
that to this^ùît only thbse persons clàîtiiing' as tenants in comriion 
under tliat;titlé"W,ere necessary parties; that the intervener had been 
admitted ôffl/ 'becatjse he claimèd through an heii" of Walker; and 
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that in that suit he could not set up a title adverse to the Jarvis and 
Walker title. In this conclusion this court concurred, and tke opin- 
ion flled limits its aiiinnation of the decree of the circuit court to this 
conclusion. With some of the conclusions of law of the spécial mas- 
ter, approved by the court, this court did not concur, and so expressed 
itself in its opinion. In one of thèse specially, to wit, that the inter- 
vener was estopped from asserting the title of the heirs of Spruill, 
because he had had a conveyance of the interest of Caroline Walker, 
this court carefully refrained from expressing any conclusion. In 
the opinion flled by this court, the writer of the opinion discusses the 
validity of the claim of the heirs of Spruill, and expresses the conclu- 
sion that Jarvis and Walker had an absolute title. This, perhaps, was 
a discussion aside from the real points decided, and may be obiter 
dictum. But in the conclusion reached by the court, that in this pro- 
ceeding for partition in equity an intervener who is admitted as a 
party because he claims under a common title with the other parties 
cannot, after he cornes in, set up an outstanding title adverse to that 
under which the other parties claim, we see no error. If the inter- 
vener wishes to establish such a title, he must proceed in a separate 
action at law. 



CINCINNATI, N. 0. & T. P. RY. CO. et al. v. GRAY, 

(Circuit Court o£ Appeals, Slstli Circuit. May 8, 1900.) 

No. 793. 

1. LiMiTATiOKS— Commencement of Action— Amendmbnts. . 

Amendments to a pétition against a railroad receiver lo reecver aamages 
for ttîe death of an employé do not constitute new sults for the purpose 
of limitations, where the substantive cause of action In botli original and 
amended pétitions was the négligence of the receiver. 

2. Mastbb and Servant— FbijLow Servants. 

The gênerai yard master and a yard foreman In the switch yards of a 
railroad Company are fellow servants. 

3. Samb— New Appliancks— Failure to Instruct Servant. 

The receiver of a railroad substituted a new and différent switch for one 
formerly used in a switch yard. The new switch was a reasonably safe 
appliance, and properly constructed, but it operated in a différent manner 
from the former one, and, under very probable conditions, was dangerous 
to those using it, and not acquainted with its opération, but no régula- 
tions as to its use or other instructions were given the employés in the 
yard. Within two or three days after the switch was put in a car was 
derailed in attempting to pass over it, and a yard foreman who was rlding 
thereon was killed, under circumstances clearly indicating that, if he had 
known the manner in which the switch was operated, the accident would 
not hâve occurred. Helâ~, that the receiver was liable for havlng failed 
in his duty to give proper instructions. 

Appeal from the Circuit Court of the United States for the District 
of Kentucky. 

Samuel Thomas, as complainant, instituted a suit in equity in the court be- 
low, having for Its chief purpose the foreclosure of a mortgage on the Cincin- 
nati, New Orlean? & Texas Pacifiçç Railway. Pendlng the litigation, the ap- 
pellant S". M. Fèltori wàs appointed the receiver of the court in the cause, and 
was charged with the duty of continuing the opérations of the railroad. An 
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prder was «nt^red requirlng ail persons havlng elaims against. the recelver to 
hle'tiièm wltli tUë master, Richard Pi Ernst, Hsq., insteâd of formally suing 
lipcii' tliiémi àhd he was directed to report thereon. In pursùance of this re- 
qiii^einèiit'the àppellee, whdse intestate husband was klUed while in the serv- 
ice sQfitlje receiver, iiled a pétition before the master, settlng up her claim to 
damages, aijd no objection was made to this form of proceeding. The pétition 
was several'times ametideà during the prdgress of thé hearings, and again 
with leàvé Of the court at the trial. Thé material facts of the case, as we flnd 
thém fromthe record, are tiiat the petitloner's Intestaîte, Fletcher B. Gray, 
was a .yard foreman in the service of the recelver, in the extensive yards of 
the rail^Y^y; Company at Somerset, Ky., on Sunday, March 26, 1893; that t,wo 
or thrèe days before that date the recelver for the first tlme had placed in 
the track 6î the railroad in the yards at that point what Is called an "automatic 
switch," in substitution for one of a différent sort, but had made no rules to 
govern its use, nor had the receiver given apy notice of its dangerous character 
under certain probable conditions, nor any other instructions upon the sub- 
ject, and It Is not shown that Gray knew anything whlch was not apparent 
of the liaturô of the new appllanee further than that one ITred. Cook, the 
gênerai yâixï master, had Informed the employés that the switch worked auto- 
matieally;;;:13iat in fact, however, the switch was not intended by the receiver 
to be left to work Itself automatically, but it was intended that it should 
always bç set by hand; that it was in some sensé a switch for emergencies, 
though our View of the précise character of the switch will be stated further 
along;, that the said Cook was gênerai vard master and In complète control 
of the yards; that upon the date named he got upon an engine, attaehed to 
the front of which were two caboose cars, and to the rear another caboose, 
whlch was many tons lighter than the engine; that the train thus made up 
was moved backward, the engine being reversed, thus throwing the single 
caboose in front of the train as it was moved rapidly south along the main track 
through the yards; that the engine, in the temporary absence of the regular 
engineer, was operated by Cook, who, however, was not an experienced en- 
gineer; that Gray was on the front caboose of the moving train; that the 
switch was open; that Gray's attention was called to this fact as the train 
approached it, but he said it was ail right, a remark probably made because 
he relied upon wfiat Cook, the gênerai yard master, had told the employés, 
to the effect that the switch worked automatically; that the train, moving at 

.the rate of 18 or 20 miles an hour, went upon the switch; that it was not 
thrown by the caboose in front, but that the latter mounted the rail, and 
went off the track upon the rlght side, while the forcé and weight of the 
engine followlng threw the switch as it went through It, thereby keeping 
the engine and the other caboose cars upon the track Until the engine was 
thrown off to the left by the front caboOse in conséquence of its derallment; 
that there was at the tlme a box car standing on another and parallel track, 
and thé caboose upon whlch Gray was riding when it was derailed came in 
collision wlth thé box car, whereby he was mortally wounded, and soon after- 
wards died. It is also claimed that the plates upon which the switch was to 
move, in being opéned and closed, were not olled, but were impeded by the 
présence of loose çinders or slag, which prevented the prompt closing of the 
switch. It is shown that this character of switch had béen in use upon other 
railroads for many years; that the one in use hère was well constructed and of 
good quàllty, and that it had been carefuUy selected, and was up to the 
standard of sueh appliances. It also appears that the railroad track was in 

;gOOd condition at the time. Upon thèse facts the master reported that the 
receiver should pay the administra trix of Gray the sum of $8,000 as damages, 
the circuit court approved this action of the master, judgment was entered 
accordingly, and, a pétition for rehearlng having been denied, the case cornes 
hère upon appeal from that ijudgmènt. . 

Edward Çolston, for appellanta. 
C. M. Cist, for appellee. 

Before LURTON and DAY, Circuit Judges, and EVANS, District 
•Judge. 



CINCINNATI, N. 0. & T. P. EY. CO. V GEAY. 625 

EVANS, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

Error is assigned by appellant upon the action of the court below 
in permitting the flling of certain amended pétitions, but, as thèse 
were matters entirely within the sound discrétion of the trial court, 
the authorities are uniform to the effect that such action is not reyiew-- 
able upon appeal. This rule applies quite as f orcefuUy to the amended 
pétition permitted to be flled at or near the final hearing of the case as 
to the others. Corrections and amendments of pleadings are liberally 
allowed in order to subserve the ends of justice, and to secure a thor- 
ough présentation of the claim or défense, so that its merits may be 
fully discloeed. There was therefore no reviewable error in the action 
of tlie circuit court in this respect. 

After the judgment in the court below the appellant's counsel pre- 
sented a pétition for a rehearing, which was denied, and error is also 
assigned upon that:,action of the court. We need not do more than say 
that the cases ail agrée that the action of the trial court, upon péti- 
tions of this character and upon motions for new trials, is not assign- 
able for error. They are matters of discrétion entirely. It is unnec- 
essary to cite authorities upon this point. 

Nor do we think that the Kentucky statute of limitations bars the 
claim of the petitioner. The claim arose when the injury occurred, 
on March 26, 1893. The original pétition was flled September 18, 
1893, much less than the required one year after the injury. The sec- 
ond amended pétition was flled on December 26, 1895, a former one 
not appearing in the record, and the third was, by express leave of the 
court, flled on April 25, 1899. The last amendment was possibly de- 
signed rather to make the pleadings conf orm to the proof than for any 
other purpose. It may be, and doubtless is, true that, when an amend- 
ed pétition sets up an entirely new and distinct cause of action, time, 
under the statute, will not cease to run until the date of flling it. 
Cecil V. Sowards, 10 Bush, 96; Leatherman v. Times Co., 88 Ky. 292, 
11 S. W. 12. But this rule by no means applies to a case such as we 
hâve before us, in which the original and real cause of action, namely, 
the négligence by which Gray was injured, was never departed from 
nor abandoned. The plaintifl only restated the circumstances of the 
Injury as the investigation appeared to develop them; but thèse were 
the particulars, the détails merely, of the substantive claim, stated in 
gênerai terms, that the injury to Gray was due to the inculpating nég- 
ligence of the receiver. 

The action itself, to recover damages for that négligence and its 
results, was the principal thing, whatever may hâve been the détails 
incident thereto, and was commenced within one year, and was not 
barred by the statute of limitations by reason of the supplying, by 
amendment, of any omission, or by correcting any error in the original 
statement of the petitioner's claim that her intestate was injured by 
the receiver's négligence, whether the détails of its happening were 
one way or another. For the injuries complained of the suit was, 
without any objection to its form, instituted before the master in the 
way already mentioned, and, although the means and manner of the 
101 F.-^o 
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iûflictioù'Of thèse injuries were variousiy stated, the appelleé, as we 
hâve seen, alwajs relied upon the original claim that her intestate waa 
irtjàpéd by thié ûegligence of the receiver. It does not appear, there- 
forë, that this assignment of error is well taken. The action was 
brought within the year allowed by the Kentucliy statute. It has been 
proseeuted Coatinuously from that time until now, and the generic 
cause of actioh has always been the same. 

It was insistied in the circuit court, as it is hère, that Cook was not 
a fellow seirvaht of Gray, but a vic& principal, and that his négligence 
in running thé train throùgh the switch when it was open, and his fail- 
ure to acciii'atfely instruct the employés of the receiver as to the limita- 
tions upon its toe, were not the négligent acts merely of a fellow serv- 
ant in the same employment with the décèdent, but were those of the 
master himselfj ih whose employ as vice principal it was claimed Cook 
in thèse respects stood. We cannot accept this view, but agrée with 
the learned éitcùit judge in his opinion that Cook was the fellow serv- 
ant of Gray,, and that no liability arose out of what he did at the time 
of the accident nor previôusly in référence to the switch. This con-' 
clusion seems una.voidable iipon the authority of many cases. Among 
them we need only cite Eailroad Oo. v. Peterson, 162 TJ. S. 346, 16 Sup. 
et. 843, 40 L. Ed. 944; Eailroad Go. v. Baugh, 149 U. S. 369, 13 Sup. 
et. 914, 37 L. Ed. 772; Same v. Camp, 31 U. S. App. 236, 13 G. 0, A. 
233, 65 Ped. 952. 

In acceptihg a voluntary employment, a servant, as is well under- 
stood, assumes au the ordinary and obvions risks of such employment, 
ihcluding thèse arising from the négligence of his fellow servants; 
but, in the view we take of the facts ot this case, our décision must rest 
upon another phase of it. As we hâte seen, the form of switch, which 
is called aiitôtoàtic, while long, successfuUy, and safely used by other 
roads, had been in use in thé yards of -this railroad, when Gray was in- 
jùred, only t#b ot three days, and it is not shown that he personally 
hàd any pïevions knowlédge ôf thè'workings or opérations of such a 
switdi, particiilarly in so far as théy differed frôm the old one, which 
it had replSacêd. ' No instructions hftid been given by the receiver ex- 
^Mining thë oses' of this ûew âppliance;- hoir» had any notice been 
given of thé pfeisible dàhgèrà of its iiSe ùnder certain altogether prob- 
able circumyt!Blnces;''nor had any ïKégnliations whatever been promul- 
gated respëètllig its opérations, althdngh^ in sonie important respects 
they wei*ë Vér^' différent ftom thoSe Of the old one. True, the switch 
cannot be regarded as dangerous per se, but certainly therè were con- 
ditions ùp6fl #hîch it itiight bècditoé'most dangeroûSj and thèse were 
tnknown tè Gray. They eiisteè,'' bût he was inot notifled of it. 
Though poBsibly tanfortuilàtëly called' an ' "a'titoÉiatic' switch," it was 
not intendëd' tô'do its otrawork,'butWaftintended always tobe set 
by hand, thdnghits automâtie featuré was expectfed to be a usefùl; safe- 
gùafd în àny time ôf enïeïgency due té a négligent or accidentai omis- 
sipfl to set it by hand. In this seùse;ànd in thiB sensé only, it was an 
emërgëney switch; It îa 'nt>t shôwâ thàt Gi-ay had notice of th^e 
facts. On the cbntraryy the little infOWriation he had abouti the opéra- 
tions of the switch tended Tâthër to show Mm that it was a labor-sav- 
ing device, which was designed to avoid the work of setting it by hand, 
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and lèave it to be operated upon by the force of moving cars and en- 
gines as they came upon it, thus doing its own work. 

It is true that the gênerai purpose and opérations of an ordinary 
railroad switch were perfectly understood by Gray, and that if there 
had been nothing more in this case than the act of a fellow servant in 
running a train through a switch, known and seen to be open, there 
would not be the slightest right to recover for the injury inflicted in 
that way. But hère there was a new kind of switch, very recently put 
in. The methods of its opération, particularly wherein they differed 
from those of the former switch, had not been explained to Gray, and 
were not obvious. The name "automatic" possibly, and even prob- 
ably, carried an idea which gave weight to the gênerai yard master's 
statement to the employés that the new ewitch would work itself, 
though, in fact, the receiver never intended that it should be operated 
in that manner. No notice was given that put the employés gener- 
ally, or Gray especially, in possession of the fact that the switch, while 
automatic in name, did not operate, and was not intended to operate, 
of itself, nor otherwise than in such manner as required it always to 
be set by hand; nor had there been made or published any gênerai 
régulations upon the subject for the guidance of the servants who 
were to use the new switch. It is by no means certain that the name 
or description of the new switch as "automatic" was not so far mis- 
leading and dangerous as to give stress to the necessity for notice and 
instruction. 

Upon the facts shown, we think it is not difficult to deduce from 
the authorities the rules which fix the duties of the master in cases 
like this, and détermine the tests of his responsibilities to his servants. 
The considérations which demand that the master shall furnish for his 
employés reasonably safe appliances for doing the work imposed upon 
them necessarily reach to and include the requirement that when new, 
and, so far as they differ and as far as the particular work is con- 
cerned, unknown and untried, appliances are substituted for old ones, 
he shall give full and plain instructions to employés as to the parts 
of such appliances which are new in opération, in order that a servant 
may hâve a fair opportunity, before incurring danger, to understand 
the différence which might, if unknown, produce it. This obligation 
on the master is equally as strong when appliances are put in which 
differ only in some respects from old ones for which they are substi- 
tuted as it is when there is the beginning of a work or when appliances 
are more radically or even entirely changed. And, indeed, this duty 
of the employer is emphasized when ignorance of the points of novelty, 
either of design or of opération, in the substituted appliance may, as 
hère, involve the most serious conséquences affecting the safety and 
lives of the servants. The obvious fact is that if ijistruction or notice 
of the exact situation, in respect to the new switch and its opérations, 
had been given in this case, the accident would not hâve occurred, at 
least in the way it did. This illustrâtes the extrême importance of the 
duty of the ndaster in regard to making known the différence between 
the workings of the new and the old machinery, especially where that 
différence: is the one which, if unknown, might bring about dangerous 
conditions or conséquences. The servant in such cases is entitled to 
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notice and iafocmation upon thèse points, and it is thé dlity of the 
master to give it. His failure to do so is négligence. In the case 
before us there was négligence in this respect, and we do not doubt 
that it was the proximate cause of the injury to Gray. 

In speaking of the gênerai rule that the master is exempt from lia- 
bility to oi^e servant for injuries caused by the négligence of a fellow 
servant in the same employment, and ol certain exceptions thereto, 
the suprême court, in the case of Hough v. Eallroad Oo., 100 U. S. 217, 
25L. Ed. 615, said: 

"One, and périaps the most Important, of those exceptions arises from the 
obligation of lâie master, whether a natural person or a corporate hoiy, not 
to expose the: servant, wheîi conducting the master's business, to périls or 
hazards agaihat whieh he may be guarded by proper diligence upon the part 
of the master. l'b that end the master is bound to observe ail the care 
which prudence ànd the exigencies of the situation requlre in providing the 
servant with toaehinery or other instrumentalities adequately saf e for use 
by the latter. 'it is implied in the contract between the parties that the 
servant rislis the dangers which ordinarily attend or are incident to the busi- 
ness in which; he yoluntarily engages for compensation, among which is the 
carelessness of those, at least, in the same work or employment, with whose 
habits, conductiandcapacity he has, in the course of his duties, an oppor- 
tunity to become acquainted, and against whose neglect or Incompetency he 
may himself talie such précautions as hia Inclination or judgment may suggest. 
But it Is equâiiy 'irilplied in the same contract that the master shall supply the 
physical meafis aiîd agencies for the conduct of his business. It is also implied, 
and public pollcy requires, that in selecting such means he shall not be want- 
ing in proper care. His négligence in that regard is not a hazard usually or 
necessarily attendant upon the business. Nor is it one which the servant, in 
légal contemplation, Is presumed to rislj; for the obvions reason that the 
servant who is tô use the instrumentalities provided by the master has, ordi- 
narily, no connection with their purchase in the flrst Instance, or with their 
préservation or maintenance in suitable condition after they hâve been supplied 
by the master.'* 

In the case of Mather v. Rillston, 156 U. S. 399, 15 Sup. Ct. 467, 39 
L. Ed. 470, where the circumstances were such as to call for strong 
and emphatic language, the court said : 

"Indéed, we think it may be laid down as a légal principle that in ail occu- 
pations wliich are attended with great. and unusual danger there must be used 
ail appliances, readily attalDable, known to science for the prévention of acci- 
dents, and that the neglect; to provide such readily attainable appliances will 
he regarded as proof of cui^)able négligence. If an occupation attended with 
danger can be prosecuted by proper précautions without fatal results, such 
précautions must be taken by the promoters of the pursuit or employers of 
laborers thereoii. Liability for injuries following a disregard of such précau- 
tions will otherwlse be incurred, and this fact should not be lost sight of. So, 
too, if persons engaged in dangerous occupations are not informed of the 
accompànying dangers by the promoters thereof, or by the employers of labor- 
ers thereon, and such laborers remain in ignorance of the dangei-s and sufler 
in conséquence, the employers will also be chargeable for the injuries sus- 
tained. Both of thèse positions should be borne constantly In mind by those 
who engage laborers or agents in dangerous occupations, and by the laborers 
themselves as remiûders of the duty owlng to them. Thèse two conditions 
of liability of parties employing laborers In hazardous occupations are of the 
highest i portance, and should be in ail cases strlctly enforced. Further than 
this, it is plain from what has already been stated that the plaintifE knew 
nofhing of the spécial dangers attending his work, or that he was at ail in- 
formed by the défendants on the subject. His testimony Is positive on this 
point, and is not contradlcted by any , one. With that fact shown, there was 
no ground for any charge of contrlbutory n^llgence on his part." 



CINCINNATI, N. O. 4 T. P. RY. CO. V. GRAY. 629 

While the facts of that case were quite différent from those in the 
case before us, the gênerai principles announced as to the duty of the 
master may well flnd application hère to the extent, at least, that such 
application is called for. It may be that the principles enforced there 
would create a rule of liability beyond that demanded in this case, and 
they might establish a test of duty for the master much more exacting 
thau is required in the opérations of a railroad where the dangers to 
experienced employés are much less than those shown under the facts 
in that case. Still those principles do, in their scope, embrace cases 
like the présent, where the master so certainly failed in the discharge 
of his duty in the respect already indicated. 

In the case of Kailroad Co. v. Herbert, 116 U. S., at page 648, 6 Sup. 
et. 593, 29 L. Ed. 758, in speaking of the corrélative duties and rights 
of master and servant in regard to raachinery, appliances, etc., the 
suprême court in one sentence epitomizes a phase of the subject in 
this language: "His [the servant's] contract implies that in regard 
to thèse matters his employer will make adéquate provision that no 
danger shall ensue to him." Doubtless the dangers alluded to were 
unnecessary or unknown dangers, but this statement from the court's 
opinion gives a clear idea of the master's duty in the case before us. 
The master should hâve taken adéquate measures to make known the 
dangers which persons ignorant of the workings of the new switch 
might incur by its use. 

Many other cases from the suprême court might be referred to illus- 
trative of the gênerai principles we are discussing, but we will only 
name that of Railway Co. v. Archibald, 170 U. S. 669, 18 Sup. Ot. 777, 
42 L. Ed. 1188, and that of Eailway Co. v. Ross, 112 U. S. 377, 5 Sup. 
et. 184, 28 L. Ed. 787, where, on page 382, 112 Ù. S., page 186, 5 Sup. 
et., and page 790, 28 L. Ed., the court, after alluding to the arguments 
by which the doctrine that the servant assumes the known and ordi- 
nary risks of his employment are supported, said: 

"But, however this may be, it is indispensable to the employer'» exemption 
from liability to his servant for the conséquences of rislis thus incurred that 
he should himself be free from négligence. He must fumish the servant the 
means and appliances which the service requires for its efficient and safe per- 
formance, unless otherwise stipulated; and if he fail in that respect, and an 
injury resuit, he is as liable to the servant as he would be to a stranger. In 
other words, while claiming such exemption, he must not himself be guilty of 
contributory négligence." 

In 1 Shear. & E. Neg. (5th Ed.) § 202, the authors say: 

"A master who employs servants in a dangerous and eomplicated business Is 
personally bound to prescribe rules sufflcient for its orderly and safe manage- 
ment, and to keep his servants informed of thèse rules, so far as may be 
needful for their guidanee." 

And they amplify the principles applicable to this case in section 
203 in the following language: 

"It is aiso tbe personal duty of the master, so far as he can, by the use 
of ordinary care, to avoid exposing his servants to extraordinary rislis which 
they could not reasonably anticipate, although he is not bound to guaranty 
them against such risks, nor to guard against an accident which is not at ail 
Jikely to happen. ïhe master must therefore glve vaming to his servants of 
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ail périls toi#hlch they will bé expospd» of which he Is or ougW to be aware, 
otàer than^iiciiag they should,. In thfi, exercise of ordinary care, haye foreseen 
as neeessftrlïsî ificiclental to thé business in the màtter and ordinary course of 
affalrs, îtilbtiS? *a'orè than thls Js uôt fé^uired o£ Mm. It makes no différence 
wKat Isi thé liâtùré of the peculiar ileril, or whether It Is or is not beyond 
the master's eontrol. And It Is not enough for the master to use care and 
pains to,ij;ive,s»eh notice.^ He must,(S^e tliat it Is actually given. If, there- 
fore, he fallgi to give such warnlng, in |érms sufflclently clear to call the atten- 
tion of hlè' séry'aûts to a péril of whlèh he Is or ought tb bfe aware, he is liable 
tô thém-fèranyinjury -which they értfifer tbereby wlthout contrlbutory négli- 
gence. Such notice œust be, timely; ithatiis, given in suiflcient time to enable 
the servant to prpflt by it. It is therefpre the duty of the master to give adé- 
quate and timely warnings of changes Ih the situation involvlng new dangers," 

The last proposition aûBounced in the paragraph just quoted is sup- 
ported by several cases, such as Eflilroad Co. v. Kerr, 148 III. 605, 35 
N. E. 1117; Donahoe v. Eailroad Oo., 153 Mass. 356, 26 N. E. 868; 
StephenSOH T.iRaveiiscFoft, 25 Neb.;678j 41 N. W. 652; Milling Co. v. 
Sharp, 5 Colo-îApp. 321, 38 Pac. 850. Elliott, in his work on Rail- 
roads (volume 3, §§ 1268, 1272, 1273), lays down the recognized gêner- 
ai propositions in regard to the dnty of the master to furnish safe ap- 
pliances andisafe places for the servant to work in, but we do not 
deem it nfecessary to cite Other authorities. 

We concludfe that while the railrpad track in the yard at Somerset, 
and even the nèiw switch itself, were in good physical condition, and 
while it is shown that the receiver used at least ordinary care to hâve 
them so, Still that the existence of the latent dangers connected with 
the opération, by ignorant persons, of the new form of switch just put 
in, muât ha^e teen knowû to the receiver, and that such information 
must hâve ;beien acquired by him, when he was purchasing the switch 
and preparing to put it in use in the yard. At ail events, that he 
must be charged with hBving such information we cannot doubt. If 
this isitrue, it follows that it was bis duty to give notice of those dan- 
gers to Gray by explanat^On in some form, or by rules or régulations 
brought to his, attention. There does not seem to hâve been anything 
of this kîndi donie. ïf notice in any forih of the exact facls had corne 
to Gray bef ore he went npon the train, his going vcould then hâve 
been at hiS own risk, and his not signaling the engineer to stop the 
train when he sàw that thé switch v^as open would then hâve been his 
own folly, iNot to heive endeayored to stop the train under such cir- 
cumstances, and if he had known of the danger arising from the 
switch being open, would hâve been suicidai; but not to hâve made 
an effort to hâve the engineet stop, under the actual facts as discloeed 
by the évidence, shows the utter ignorance of Gray of the danger about 
whieh themaster should bayé seen that he was accurately informed. 

The général and c6'i*rect propositions of laW that an employer does 
not insure the safety of his employé; that if the latter knows of rislîs, 
and Yoluptaçi}y swbjejçts himsflf to^tjiem, the master is not liabl^ for 
tiae injury tbereby incurred; and that, generàUy, ail thÊ(.t is requiped; of 
the master is to provide reasonably safe appliances for the use of his 
ejÉàpIôyéè in'tïipîi^ w^r|:'j'atf^^ placées for them toW^prk 

in,--^arein:no,fW'Pe ques^ipniçâ,^ r Ç^^ grpund upon which we rest 

our judgmen.t.iiponthiBcaseis'thatthei« was a latent and unapparent, 
but a very certain and material, danger to uninforrned employés, ac- 



CINCINNATI, N. O. & T. P. RY. CO. V. GRAY. 631 

customed to operating the other form of switch, in the use, without 
sufficient knowledge, of the new so-called "automatic switch," under 
the circumstances of this case, of which danger it was the duty of the 
receiver, who must hâve known of it, to give, in some way, clear and 
unmistaJkable information to his employés, including Gray. The fail- 
ure of the receiver to do this by régulation, rule, notice, or otherwise 
was such négligence upon his part as renders him liable for the in- 
juries to G-ray, who was evidently subjected to a great risk and hazard, 
the existence of which he did not suspect, but which could bave been 
obviated very easily by notice to him from the better-informed re- 
ceiver. It results that the judgment of the circuit court must be af- 
flrmed. 

On Pétition for Eehearing. 

(June 11, 1900.) 

In an elaborate pétition the court has been asked by the appellant 
to rehear this case, mainly upon the ground that the statute of limita- 
tions barred the remedy of the appellee. In support of this contention 
he relies chiefly upon the opinion of the suprême court in the case of 
Bailway Oo. v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983. 
This question had already received the careful considération of the 
court, and there is nothing in the opinion referred to which makes it 
necessary for us to change our judgment. In that action against the 
railway company for damages, the plaintiffi based his claim upon the 
gênerai law of master and servant and his rights thereunder. During 
the progress of the suit an amended pétition was flled, by which a 
cause of action was set up growing out of the same facts, but based up- 
on the rights and liabilities created and existing under a statute of the 
State of Kansas. The statute which supported the claim made in the 
amended pétition had created a cause of action entirely différent from 
the one arising at common law, set up on the original pétition. The 
court, upon that ground alone, held that there was a departure, and 
that tiie plea of the statute of limitations would therefore prevent 
the relief sought by the amended pétition. To the case before us that 
ruling cannot apply, because, if for no other reason, there was no de- 
parture. The principle upon which. this case must turn is very différ- 
ent. In Railroad Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 
829, the original pétition claimed, as appears from the record, that the 
injury resulted "because of the defective condition of the cross-ties and 
of the roadbed, through the négligence of the receivers." In the 
amended pétition it was averred that "Cox, in coupling the cars, as it 
waa his duty to do, was injured on account of the drawhead and coup- 
ling pin not being suitable for the purposes for which they were to be 
used, he being ignorant thereof, and of the defective condition of the 
track." The statute of limitations being pleaded to the amendment, 
the court adjudged that it did not apply. The facts in the case before 
U8 do not seem to differ in any material respect from those in the 
Case of Cox, just referred to, so far as our décision must dépend upon 
them. Hère, as in the Cox Case, the original pétition specifled cer- 
tain acta of négligence. The amended pétition specifled certain others 
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wàiéh cftntributed to or concmwed in producing the ope injury com- 
pMned' ot, namely, the death of Gray. 

•Tfie Kentncky practice is quite as instructive and controlling. In 
Gréer v. Eailroad Co., 94 Ky. 169, 21 S. W. 649, the only négligence 
alleged in the original pétition related to the act of driving or operat- 
ing the train. An amended pétition was tendered, setting «p as addi- 
tional acts of négligence that the guard rail and coupling pin were de- 
fective. The inferior court refused to permit the flling of this amend- 
ment, which action of the court, under the Kentucky practice, was re- 
viewable. The court of appeals held that it was error to refuse per- 
mission to flie the amendment, upon the ground that the proposed 
amendaient was not a departure, inasmuch as the cause of action was 
not changed, and as the alleged acts of négligence may ail hâve con- 
curred to cause the injury. 

In Smith v. Kaiiway Co., 5 C. C. A. 557, 56 Fed. 458, it was lield by 
the circuit court of appeals of the Eighth circuit that: 

"Where, lu an action against a railroad company for causing tlie death of 
an employé, the original pétition proceeds entirely on the ground of the eom- 
pany's négligence in eniploylng an englneer of knoAvn incompétence, an amend- 
ment which allèges that the englneer was négligent, and that he and the 
deceased were not fellow servants, does not introduce a new cause of action, 
but is only an amplification of the original one, and is a proper amendment." 

The circuit court of appeals for the Fifth circuit, in Cross v. Evans, 
29 C. C. A. 523, 86 Fed. 6, distinctly held that the assignment of addi- 
tional spécifications of négligence in an amended pétition does not cre- 
ate a new cause of action, so as to let in the plea of limitations. Un- 
der section 134 of the Kentucky Civil Code of Practice amendments 
are most liberally allowed to promote the ends of justice, and we ad- 
hère to the View, already expressed, that the amended pétitions flled 
in the case were but amplifications of the one cause of action. 

It is not necessary to notice specifically the other grounds upon 
which the rehearing is asked. The pétition is dismissed. 



ST. LOUIS TRUST CO. V. DBS MOINES, N. & W. ET. CO. et al. 

'' (Circuit Court, S. P. Ipwa, C. D. May 18, 1900.) 

Railboadb— Rkoeqantzation in Fratjd dp Cbkditors. 

The transfer of the property of a railroad company, through foreclosare 
proceedings, ; to a reorganized company, in accordance with an agreement 
between the principal stockholders and bondholders (who were for the 
most part the same pprsons and also the offlcers of the company), by 
which the new Company was to Issue its bonds to the old bondholders 
and Its stoôk to the stockholders of the old company, cannot be made 
effective tp relleve such property from the clalms of gênerai ^reditors o( 
the old company, whose, rlghts therein are superlor to those of its stock- 
holders, and such transfer will be set' aslde in equity, so far as necessary 
to protect the équitable rlghts of feuch credltors. 

In Equity. Submitted on pleadlngs and proofs, 
Baily, Ballereick & Preston, for complainant. 
Cummins, Hewitt & Wright, for défendants. 



8T. LOUIS TRUST CO. V. DES MOINES, N. & W. EY. 00. 633 

SHIEAS, District Judge. From the record and évidence in this 
case it appears tliat in 1893 one Tliomas J. Moss, tlien a résident of 
St. Louis, Mo., contracted to furnisii to the Des Moines, Nortliem & 
Western Eailway Company a certain number of railroad ties, and, 
tlie Company having failed to pay the sum due for the ties furnished, 
a suit therefor was brought in this court in the name of the St. Louis 
Trust Company, as administrator of the estate of Thomas J. Moss, 
whose death occurred in August, 1893, and on the 8th day of June, 
1896, a judgment in the sum of |2,839.10 was rendered against the 
railway company. It further appears that the Des Moines, Northern 
& Western Bailway Company was organized under the laws of lowa, 
on the 14th day of December, 1891, by the consolidation of two pre- 
existing companies, known as the Des Moines & Northern and Des 
Moines & Northwestern Eailway Companies, and upon the comple- 
tion of its organization it executed to the Metropolitan Trust Com- 
pany of New York a trust deed upon the consolidated lines of rail- 
way to secure the payment of $2,770,000 of bonds issued by the 
grantor railway company. The deed thus executed contained a clause 
providing that, if default in the payment of the interest on the bonds 
should occur and continue for the period of six months, then a ma- 
jority of the bondholders could demand a foreclosure of the mortgage 
or trust deed. Default in payment of the interest having occurred, 
a written request, under date of August 30, 1894, was made upon 
the trustée by a majority of the bondholders, asking that foreclosure 
proceedings be instituted, and for the purpose of controlling the pro- 
ceedings an agreement in writing was entered into which, among 
other things, provided for the appointment of three of the bondhold- 
ers who were to act as a purchasing committee ; it being further pro- 
vided that the committee should cause to be incorporated under the 
laws of the state of lowa a railway corporation compétent to own 
and operate the line of railway covered by the trust deed proposed 
to be foreclosed; that at the foreclosure sale the committee, on be- 
half of the bondholders, should bid upon the property, and, if the com- 
mittee became the purchaser, then the title of the property so pur- 
chased should be vested in the newly-created corporation, it being 
further provided that the latter-named company should issue and de- 
liver to the purchasing committee its coupon bonds in an amount 
sufBcient to cover the total sum due to the bondholders secured 
by the trust deed about to be foreclosed, and also to cover ail sums 
pâid ont by the committee in completing the foreclosure proceed- 
ings, and should also issue and deliver to the committee capital stock 
in an amount equal to 50 per cent, in excess of the bonds to be issued. 
It was further provided that, upon receiving the bonds and stock, the 
purchasing committee should sell sufficient of the bonds to cover 
the cash outlay incurred by the committee, the remainder of the 
bonds being distributed among the holders of the bonds secured by 
the mortgage about to be foreclosed, and the stock received by the 
committee should be distributed among and delivered to the stock- 
holders of the Des Moines, Northern & Western Eailway Company. 
Shortly after this agreement was entered into, and on the 22d day 
of October, 1894, a bill for the foreclosure of the trust deed was flled 
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in this courtMbytbesMetropolitan Trust Company, àndi an. answërad- 
mitting the allégations of. the billi was imïnediately filed on behalf 
of tbe raiiway coQ^ny,'and on theYth.' day of iNovember, 1894, being 
lôdaysafter th« fllîng of the bill,iaidecree foreclôsing tbe mortgagé 
was entered, andi on tbelStb day" tof Deeembér,' 1894, the mortgaged 
propèrty wàs sold'by tlie master imipursuance 6f the terms ol' the 
decrée^iand was boughtin by thei purchasing committee. It further 
appdarè>tbat, at thé timëthe procedîings for the foreclosui-é of the 
trust deed ^t'ere institutedj the large majority of the bonds weré 
ownÎBd< bythe'^residentsand'other gfficers of the railway company, 
and Hvho weleiat th^isameitime the owners of neàrly the whole 
of the capital' stocty sothattit ià liïàde to appeai< that the agreement 
providing for tbe reôrganizàtion ôf the railway, and in pursuance of 
which the deoree oî f orecic^uDe was had; was an agreement entered 
into by^^ipàirtiiesJwhoa^t'th© time^ were the principal oiBcers of the 
debtor corpbrâtiôn, theiprincipal OiwAers of the mortgagé bonds, and 
the ppinèipal- ôwners 'ol the* capital Stèck of the corporation. Shortly 
af ter thé ' confirmation of the mastér's : Sale of the mortgaged propr 
ettyy ' a éôrporation under the name \ of the Des Moines, Northern & 
Western Bailway Company was organized under the laws of lowa, 
and thepu^chasing committee convéyëd to that company the prop^ 
erty! purchased:iàt the ndaster's salej and the company executed and 
deliveréd to the committëe ;bonds, itt the sum of $2,915,000, «ecured 
by a trust deéd to the Metropolitah Trust Company upon the pur- 
chaBed'propelntyi,i'and alsecigsued and delivered to the purchasing com- 
mittëe |4;,3T2j500 of capital stock, wMch, in pursuance of the aigree^ 
ment! heretof ôrë > reeited, was by the ! oommittee distribu ted among the 
stocbhoMei*s;0É the DesiMoinesy Northern & Western Railway Com- 
pany, i On thë.2d of November, 1886!, > the bill in the présent case was 
iiled by the administratoF' of the estkte of Thomas J. Mossj in which, 
after reqitingiat length theffacts already stated^ and averring that the 
judgment rendered agaiést the railway company remains unpaid, and 
that eiecùtioBi thereon 'has been iSsued and returned unsatisfled, it 
is prayed that tbe transfei"! of tbe prbperty of the Des Moines, North- 
ern & Western Eailwaîf Company bedëclared of no effect as against 
the blaimofïcomplainant;; that the judgment of June 8, 1896, be de- 
clared a lien 1 oh thë propèrty so trànsferred, subject only to the 
lien of the Metropolitan Trust "Company as trustée under the deed 
of Decèmber 15, 1891; that a receiver of the propèrty be appointed; 
and, if necessaty, that a sale of the propèrty be ordered.. To this bill 
the Des Moines, Northern & Western Railway Company, the Des 
Moines, Northern & Western Railroad Company, the Metropolitan 
Trust Company, and the membere of the purchasing committëe are 
made parties défendant. 

As already stated, the évidence shdws that the proceedings for the 
foreclosure of the trust deed of Deceinber 15, 1891, were in the nature 
of an amicable suit, and were instituted and carried through under 
the provisions of the written agreement signed by the oflSicers of the 
company and its principal bondholders and stockholders. If the fore- 
closure decree and the transfer based thereon are allowed to stand 
in full force, the resuit is that the propèrty of the railway company 
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-will be appropriated to the benefit of the bondholdera and stockhold- 
ers of that company, to the exclusion of the creditors of the Com- 
pany; and the question is whether, in equity, a transfer of this char- 
acter can be maintained in favor of the stockholders as against cred- 
itors. The answer to this question is found in the opinion of the 
suprême court in Louisville Trust Oo. v. Louisville, N. A. & C. R. 
Co., 174 U. S. 674, 683, 19 Sup. Ct. 830, 43 L. Ed. 1134, wherein it is 
said: 

"Assuming that foreclosure proceedings may be carried on, to some estent 
at least, in the interests and for the beneflt of both mortgagee and mortgagor 
(that is, bondholders and stockholders), we observe that no such proceedings 
can be rightfully carried to consunimation which recognize and préserve an 
Interest in the stocliholders, without also recognizing and preserving the In- 
terests, not merely of the mortgagee, but of every creditor of the corporation. 
In other words, if the bondholder wishes to foreclose, and exclude Inferior 
lienholders or gênerai unseeured creditors and stockholders, he may do so; 
but a foreclosure which attempts to préserve any interest or right of • the 
mortgagor in the property after the sale must necessarily secure and préserve 
the prior rights of gênerai creditors thereof. ïhis is based upon the familiar 
Tule that the stockholders' interest in the property Is subordinate to the rights 
of creditors, — flrst of secured, and then of unseeured, creditors, — and any ar- 
rangement of the parties by which the subordinate rights and interests of the 
stockholders are attempted to be secured at the expense of the prior rights 
of either class of creditors cornes within judicial denunciation." 

In the case now before the court it is clearly proven that by agree- 
ment between the bondholders and stockholders, and with the as- 
sent of the oflficere of the corporation, a decree of foreclosure was en- 
tered, and a sale thereunder was had, which protected the interests of 
the stockholders in the debtor corporation, without giving récogni- 
tion or protection to the creditors, whose riglits and equities are su- 
perior to those of the stockholders, and therefore a case is made for 
invoking équitable relief for the protection of the rights of the cred- 
itors. Eailroad Co. v. Howard, 7 Wall. 392, 19 L. Ed. 117. The 
prayer of the bill is that the judgment of complainant be declared a 
lien upon the property transferred to the Des Moines, Northern & 
Western Railroad Company, subject only to the lien of the trust deed 
of December 15, 1S!)1. The évidence shows that the subséquent and 
now-existing trust deed to the Metropolitan Trust Company covers 
bonds to an amount representing the face value of the prior i^ue of 
bonds, the accrued interest thereon, and the sum of $13,000; being 
the expenses of the foreclosure proceedings. It further appears that 
the last issue of bonds bears interest at 1 per cent, less rate than the 
bonds for which they were exchanged. It is therefore entirely prob- 
able that the amount of the lien held by the bondholders will be less 
under the second trust deed than it would be under the terms of the 
flrst, as the différence in interest will more than compensate for the 
sum added to cover the foreclosure expenses, and therefore the pro- 
tection of the rights of the creditor as against the stockholders does 
not require an interférence with the rights acquired by the bondhold- 
ers through the foreclosure sale. The equities of the complainant 
will be sufficiently guarded by the entry of a decree declaring the 
judgment held by complainant to be an équitable lien upon the prop- 
erty formerly belonging to the Des Moines, Northern & Western 
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Railway Company and now held by the Des Moines, Northern & Westr 
ern Raiiroad Company, siibject to the lien created by the trust deed 
esecuted by the latter company; that if the judgment, interest, and 
costs are not paid to conlplainaat by the Ist day of July, 1900, com- 
plainànt may apply to the court for further relief looking to the en- 
forcement of its rights in the premises; and that complainant recover 
judgment for the taxable costs of this proceeding against the défend- 
ant raiiroad company. 



LYMAN y. KANSAS OITY & A. E. CO. et al. 

(Circuit Court, W. D. Missouri. May 7, 1900.) 

MoRTGAGES— Kelease— Statutort Requirements. 

The Missouri statute (Laws 1897, p. 3) wlilch provides that the recorder 
of deeds shall require the releasor of a mortgage to présent for cancella- 
tion the notes secured, or make affldavit of their loss, if applicable In any 
case to a mortgage seeuring raiiroad bonds, eannot be glven a rétrospective 
effeet, so as to render Invalld the release of such a mortgage previously 
executed, where such release was made In accordance with the express 
provisions of the mortgage itself. 

Railroads— Conditions of Mobtgagb— Estoppel of Bondholder by Ac- 
quiescbnce. ■ • ■ 

The several creditors -of a debtor, holding security on separate properties, 
among whleh was an Unflnlshed Une ôf raiiroad, united in a gênerai 
scheme 'àt reorganlzatlon, and organized a corporation to buy in the sev- 
eral properties at forecloaure sale, and hold thè same in trust for the 
beneût of ail. In accordance wlth further plans, the several creditors 
executed proxles or powers of attorney to the trustée, authorizing it to 
form a l'ailroad company to take the properties, and to issue stock and 
flrst and second mortgage bonds, to be apportioned among the creditors in 
final settlement of their daims against the trust property. The plan as 
then outlined contempla ted that, on def ault In payment of interest on the 
second mortgage bonds, control of the property of the raiiroad company 
should be given to the holders of such bonds, who should manage the 
same until it was in a condition to meet future payments; but the proxies 
expressly authorized and ratifled any modification of the plan which the 
dlrectors, of the trustée corporation should deem advisable, and in the 
exercise of such authprlty the trustée modified the plan by providing in 
the second mortgage, Which was by référence made a part of each bond, 
that on default in payment of interest the stock of the raiiroad company 
should be transferred uneonditlonally to the trustée named in the mort- 
gage, for the pro rata beneflt of the holders of the second mortgage bonds, 
and the mortgage should then be canceled. Belë, that such modification 
was wlthin the authorlty granted, but that, even if in excess of such 
authority, a. single creûltor, holding less than 2 per cent of the indebted- 
ness, who accepted the bonds allotted to him thereunder, and retained 
them without objection for more than four years, and until after a de- 
fault had occurred, the stock had been transferred, and the mortgage can- 
celed by the trustée, could not then maintain a suit in equity to reinstate 
the mortgage, and eliminate such provision therefrom, as having been 
inserted without authprlty. , 

Statbmbnts dp Counsel— Effect. 

Statements made by counsel at the trial blnd the client as efCectually 
as if made in. the formai pleading. 

Contract— Construction. 

There is no safer rùle for the construction of written instruments that. 
that placed upon them by the parties tliereto before any controversy arose 
between them. 
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5. Railboad Moktgagb— Bondholders. 

Each bondholder, as in a mortgaged railroad, sustains a contractual rela- 
tion to every other bondliolder, so that, in dealing with the common secur- 
ity, lie cannot pursue a wlioUy selfish course, prejudicial to the interests 
of the community in interest. 

This was a suit in equity by a holder of bonds of the défendant rail- 
road Company to set aside a release of the mortgage securing the same, 
made by the trustée in accordance with the terms of the mortgage. 

C. H. Nearing, for complainant. 

Kenneth McC. De Weese, Thomas E. Morrow, Robert W. Quarles, 
and Lathrop, Morrow, Fox & Moore, for défendants. 

PHILIPS, District Judge. This controversy grows out of thé ac- 
knowledgment of satisfaction of a second mortgage deed executed by 
the défendant railroad company to the défendant the Massachusetts 
Loan & Trust Company. Under the provisions of the mortgage, in 
case of default in the payment of interest or principal of the bonds 
secured, for a specified period, the trustée, upon requeet of a majority 
of the bondholders, instead of foreclosing and selling, could require 
the railroad company to procure, make, and cause to be made, a trans- 
fer and assignment of ail outstanding shares of the capital stock of 
the railroad company (excepting 13 shares, to be held for qualifying 
the local directors) to the said trustée, in trust for the pro rata benefit 
of the said bondholders, so as thereby to couvert the mortgage bonds 
into capital stock of the railroad company. Upon the issue of said 
stock the trustée was to accept the same in full satisfaction of the 
mortgage, and exécute a proper deed of release of the mortgage. This 
provision of the mortgage was carried out by the trustée on default of 
payment of interest and principal of the bonds. The complainant, 
who received |19,000 of the (say, in round numbers) $1,700,000 of the 
bonds, instituted suit October 26, 1897, against the said railroad com- 
pany, the said trustée, and O. M. Queal, recorder of deeds of Jackson 
county, Mo., where the mortgage was recorded, the purpose of which 
was merely to set aside said acknowledgment of satisfaction on the 
ground that the satisfaction was not made in conformity to the re- 
quirements of the statute of the state (Laws Mo. 1897, p. 3), which pro- 
vides that the recorder of deeds shall require thereleasorof a mortgage 
to présent to the recorder for cancellation the notes secured, or affl- 
davit of their loss. The applicability of this statute to the deed of re- 
lease in question having arisen in limine before this court, it held, as 
it now holds, that the validity of the release is not affected by said 
statute. In the flrst place, this statute was enacted in 1897, — several 
years subséquent to the exécution of the mortgage deed and its admis- 
sion to record. To subject this mortgage to the opération of this stat- 
ute would obstruct the plan for satisfying the mortgage provided for 
in the antécédent contract. The mortgage provided that the trustée 
should do certain things when requested thereto by a majority of the 
bondholders, and the mode of satisfaction was prescribed thereby. 
Under the constitution of the state, the législature is prohibited from 
enacting any law with a rétrospective opération. Furthermore, as ap- 
plied to railroad mortgage bonds, scattered, as they usually are, over 
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the^ commercial world, the practieeprescribed by this statute would 
b^ ^tiîtë'iiittitàcticable; ' Dickepa^ilii-vr Tifijat Ço., 20 Sùp.' C?t. 311, 
4^4v, $jT|^' 1,^11;, 44 Ij. Ed. — -J"' jT^jie history of Xbe abuses, wrongs, 
and complications tliis statute was intended to.rectifyifurnishes per- 
suasive proof,tliat it was not the législative mind to apply the act to 
the instance ibf a; reléaàe inade Undèr tte provisions of such antécédent 
mortgage as this. Oomjplainânt doés not, in his brief, insist upon thîs 
objection. Af ter said expression of opinion by the court, the com- 
plainant filed an amended bill, but not until after the défendants had 
made answer to the original billf and without tnaking replication. 
This amended bill was ifiled on theTth day of July, 1898, in which, for 
the flrst time, he attacked the provision of the mortgage respecting 
the exchange of the bonds for capital stock of the road,i and the man- 
ner of releasîng the mortgage lien, on the ground of lack of authority 
to insert such provision in the mortgage. Without going into détails, 
suffice it to say that prior to 1893 there existed in the vicinity of 
Kansas City, Mo., varions propertiès, commonly known as the "Win- 
ner Properties,'' consisting of a short lirie railroad, an unflnished rail- 
road bridge over the Missouri river,; and large tracts of land, ail of 
which wereinctimbered in sums aggregating several millions of dol- 
lars. The cpmplainant was amohg the many creditors of one of thèse 
estâtes. Thèse i properties^ after passiiig through receivership, fore- 
closures, and sales, by convention of the creditors passed té one Sam- 
uel Snow in; trust. Plans for reorganization and the conservation of 
the; rights and interests of the many creditors of thèse varions prop- 
erties were proposed, whieh eventuated in the création of a corporation 
known as :the Union Security Comf>any, which was to become the 
depository of the légal title to said properties in working out the 
plan of reorgamîzation. To this end,[ the active promoters of the en- 
terprise frtini time to time presented to the interested creditors plans, 
in the form ! offi proxies or powers ôf attorney, to be executed to said 
Union SecuMtyf Company. This culminated in what îs known as 
"Proxy C," the substantîve effect of which was that the title to said 
properties shOuld be placed.in said Union Security Company. The 
railroad aforesaid was to be chartered as the Kansas City & Atlantic 
Railroad Company, to which new company the Union Security Corii- 
pany was to convéy ail the said propertiee, whereupon the railroad 
company was to issue its flrst and second mortgage bonds in favor of 
the said creditors, ratably, secured by mOrtgage on said railroad prop- 
erty, with said Massachusetts Company trustée. The second mort- 
gage bonds aggregated something over $1,700,000. 

Stripped of infinité verbiage and involved etatement, when reduced 
toits légal analysis the only additional issue presented by the amended 
bill is that thê power of attorney, or proxy^ given by the complainant 
to the Union Security Company, did not authorize the insertion of the 
provision in the second mortgage deed under which the trustée re- 
leased the mortgage, and provided for the conversion of the bonds into 
shares of stock. There are some gênerai etatements, more of the na- 
ture of innuendoes than avefments of facts, by which the pleader, as 
may be inferred from the trend of counsel^s argument, insinuâtes fraud 
in the conveyance of the property to the Kansas City & Atlantic Rail- 
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load Company, aûd kindred matters. But thèse are little more than 
matters arguendo by counsel. Greneral innuendoes in pleading are 
not sufficient to raise questions of fraud. The spécifie acts must be 
charged, constitutive of fraud. U. S. v. Atherton, 102 U. S. 372, 26 
L. Ed. 213; U. S. v. Norsch (C. C.) 42 Fed. 417. No ambiguity in 
the proxies is alleged, to remove which the interposition of a court of 
equity is invoked. On the contrary, at the argument of this case 
counsel for complainant distinctly disclaimed any purpose of the bill 
tp hâve either modifled or set aside either proxy C or D. Such state- 
ment, made in open court, binds the party, — as much so as if spe- 
(riflcally pleaded. Oscanyon v. Arms Co., 103 U, S. 261, 26 L. Ed. 589; 
Butler V. National Home, 144 U. S. 64, 12 Sup. Ct. 581, 36 L. Ed. 346. 
If, therefore, the îanguage of the proxies, when read by their four 
(corners, ia broad enough to authorize the terms inserted in the mort- 
gage, it silences the complaiat. 

Proxy was printed on the back of the plan of reorganization, and 
therefore the two instruments may be considered together. By the 
lifth paragraph of the plan, the trustée under the second mortgage is 
given large discretionary powers, among which is the power: 

"AVhile said interest sliall remain unpaid on said mortgage bonds," he "may 
take pog^ssipn of the propèrties, including said first mortgage bonds, not then 
sold or disposed of, to hâve, hpld, and use the same, finishing the construction 
:md equipment of said propèrties, and cperating and conducting the business 
thereof, and caring for and mailing such altérations, additions, extensions, 
changes, or Improvemerits thereof as may be neceSsary to the convenient and 
advantageons use of the same, with such incidental and further powers and 
pights ip said trustée as may be usual in lilie cases, or which said Union Se- 
riirity Company may deem appropriate to and for the protection of each and 
every Interest under this plan of reorganization; and, second, said mortgage 
deed may lilîewise provide for a transfer in trust of ail the capital stock issued 
in pursuance of this plan, which shall give the second mortgage bondholders 
right and power to choose a board of directors, thereby eonf erring upon said 
second mortgage bondholders substantial possession and complète légal eontrol 
of ail the property, imtil the net eamings thereof are sufficient to pay the 
interest on ail said second mortgage bonds, regularly and continually." 

The seventh paragraph is as follows: 

"Provided, if the Union Security Company should deem it necessary or ad- 
visable, in order to conform to the provisions of Missouri law, then the provi- 
sions herein cOntained for the Issue of the capital stock and bonds of said new 
Company may be modifled In any manner, and so far as can be doue without 
afCecting the relative rights of the several security holders who by the provi- 
sions herein set forth are entitled to recelve second mortgage bonds." 

The power of attomey, printed on the front of this plan, contained 
the following comprehensive term respecting the authority of the 
agent, the Union Security Company: 

"To take any and ail measures necessary or proper, In its discrétion, to carry 
ont the plan of reorganization printed on the back hereof." 

In its ultimate résulta, the différence between what would probably 
hâve worked eut under plan C, as interpreted by complainant, and the 
provision in question inserted in the second mortgage, is rather theo- 
retical than practical in importance. Under the former, while the 
interest on the mortgage bonds remained unpaid the trustée might 
take possession of the property and any undisposed of first mortgage 
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bonds, anârholâànd use the same for flûishiog, operating, and improv- 
ing the property, or said mortgage deéd might provide for such transfer 
of ail the capital stock of said properties issued under this plan, eo as 
to enable the second mortgage bondholders to choose a board of direct- 
ors, with the ulterior object in view of giving them substantial posses- 
sion and control of the property *'until the net earnings thereof are 
sufficient to pay the interest on ail said second mortgage bonds, regu- 
larly and continually"; whereas, linder the mortgage as drawn, after 
defaùlt for a given period the trustée, instead of closing in and taking 
possession, was authorized to call in the bonds, and exchange them 
ratably for stock in the railroad, which represented ail the property. 
Upon this being consummated, the stockholders, by opération of law, 
would be entitled to the possession and absolute control of the prop- 
erty, to manage it in their own way, giving them right to the entire 
proceeds, but, just as they would hâve held under plan C, subject 
to ail priorities of the flràt mortgage bondholders. The obtaining of 
any interest on the bonds by reason of the possession and control of 
the road would dépend entirely upon the same contingencies, either 
under plan 0, or the provisions of the mortgage; that is, as to whether 
or not there would be any residue applicable after taking care of the 
interest under the flrst mortgage bonds, and the ninning expenses. 
So that the holding of the stock of the company, and operating the 
property by the stockholders under the mortgage, or taking possession 
and operating under plan C, would about reach the same resuit in the 
end. 

Whatever, however, may be said technically respecting the limita- 
tions of the discrétion lodged in the agent by proxy C, it must be con- 
ceded that his discretionary authority was effectively extended by 
proxy D, executed by the complainant and the other bondholders on 
the 17th of May, 1893, subséquent to proxy C, and before the issue of 
the mortgage bOnds. After reciting the fact of the acceptance of said 
plan C, and the expectation that the new railroad company, which was 
being promoted by the Union Security Company, Would purchase said 
properties, and that arrangements were being made for the issue of 
certain bonds by said new railroad company, to be secured by mort- 
gage on said acquired properties, etc., and after reciting that the 
Union Security Company had computed the amount of second mort- 
gage bonds, "and my proportion thereof, face value, is |19,000," this 
power ofattorriey proceeds: 

"Now, therefore, I, A. B. Lyman, * * • do hereby aôcept said amount 
of said bonds from the Union Security Company as my full, just, and équitable 
part of thè wliole issue of said second mortgage bonds under any and ail 
plans, proxies, or powers of attorney made or granted by me. And I also 
hereby consent, and acceptând adopt, aild do hereby fuUy authorize, any and 
ail sueh modifications in the détails of any ànd ail said plans for organizing 
said Kansas City jfe .Atlantic Ra,ilroad Co^ipt^y, and the fixing of the amounts, 
and the issulrtg âiid disposa,! tif its capitar stock and mortgage bonds, as the 
dlrectors of the tJtion Seéufity Company may deem advlsable, giving and 
hereby graiiting unto the directors of the Union Security Company full discré- 
tion and authority in and about the premises; and I do hereby further agrée 
to accept the above-named ainbjjut, namely, $19,000 of said second mortgage 
bonds of said railroad, when they shall be ready for delivery, in full pay ment 
and satisfaction of ail my rightà and interests under any and ail said plans 
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of reorganization; and, on such dellvery or tender, I hereby release and 
discharge the said Union Securlty Company, etc., from any and ail claims and 
demands, of any and every nature whatsoever, whicli I hâve or may bave had, 
or may be entitled to, against tbe Union Security Company, except as to my 
interest as a stockholder in said Union Security Company, or as to my Interest 
in the flrst mortgage bonds of the Kansas City & Atlantic Kailroad Company, 
which I iiave agreed to receive in exchange for my said stock in the Union 
Security Company." 

Under this carte blanche the complainant consented, not only to 
accept the mortgage bonds issued, but consented to and authorized 
"any and âll such modifications in the détails of any and ail plans, and 
the flxing of the amounts, the issuing and disposai of its capital stock 
and mortgage bonds, as the directors of the Union Security Company 
might deem advisable" ; giving to them "f ull discrétion and authority 
in and about the premises." The bonds drawn and mortgage made 
were, as the proof shows, in accordance with the direction of the 
Union Security Company, the complainant's agent, and upon their 
face the bonds had written: 

"This bond is one of a séries of tiiree thousand six hundred bonds of like 
ténor and amou,nt, and of even date herewith, issued by said railroad Company, 
amounting in the aggregate to one million eight hundred thousand dollars; 
each and ail of said bonds and coupons being secured by and subject to ail 
the terms, provisions, and conditionsi of a second mortgage deed of trust, 
which is hereby referred to and made a part of this bond, bearing date July Ist, 
1893, given by said Kansas dty & Atlantic Railroad Company to said Massa- 
chusetts Loan & Trust Company as trustée for the holder of said bonds, upon 
that part of the corporate properties, franchises, rights, and privilèges of said 
railroad company whlch is thereby conveyed." 

Complainant received his quota of said bonds on the lOth day of 
January, 1894. He is presumed, as matter of law, to hâve read the 
recitations of the bond, and was thus advised of the provisions of the 
mortgage. Caylus v. Kailroad Co., 10 Hun, 295, affirmed in 76 N. Y. 
609; Stanton v. Eailroad Co., 2 Woods, 523, Fed. Cas. No. 13,297; 
Morton v. Kailway Co., 79 Ala. 590; Jones, Corp. Bonds & Mortg. 
§ 196. No better or safer rule has been established for the construc- 
tion of a contract than that placed upon it by the conduct and acts of 
the parties themselves before anv controversy arose between them. 
Lumber Co. v. Stunfp, 30 C. C. À. 260-264, 86 Fed. 578, and cases 
cited. The Union Security Company and the railroad company, when 
they wrote into the mortgage the provision in question, most certainly 
understood that they were authorized to do so under the proxies from 
the beneflciaries. And when the complainant accepted his bonds, re- 
ferring on their face to the mortgage, and retained them for over four 
years, vvithout question of the authority under which they were 
drawn, he must be held to hâve acquiesced in and ratifled the construc- 
tion placed on his power of attorney by the other parties. So did ail 
the other bondholders construe it by their acquiescence. 

Aside from thèse considérations, it does seem to the court that upon 
principles of common right, equality, and good conscience, this com- 
plainant has no standing in a court of equity. He was not only ad- 
vised of the purpose of the reorganization, but he knew that the Union 
Security Company was the constituted agent of ail the bondholders in 
the old companies, through which the organization of the new railroad 
101 F.— 41 
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Company was tohe accomplished; and he acquiesced for nearly flve 
years in wliat Jiis ^^eirt had done in thè prenaiëes. It theref ore cornes 
without grâce ipr hjiiato point ont the ftéctles, warts, and ugly fèa- 
tures of the child of bis adoption,^-tlie Union fôecuritv Company. 
With full kno^ledèé of the sole purpose of its création lie made it 
his agent to con'éumtàaté the mortgage contract "with the railroad, and 
accepted and pocketed, and yet holds, the tonds secured under the pro- 
visions of the mortgage. If the iangûage of his commission to his 
agent waiS in any degree ambiguous, it shotild be most strongly con- 
strued againist him, in favor of those tvho acted upon it, and especially 
so in faYOt of third parties, where righte hâve supervened. As al- 
ready Btàted, he receiyed thèse bonds, referring him directly to the 
provisions of the mortgage executed simultaneoùsly, in January, 1894; 
and not nntîl the ameûded bill was filed herein, four and a half years 
afterwaïdfij did he ever <;hallenge the authority of his agent to direct 
and asseat tiô such mortigage. ït is the iaccepted doctrine that, in re- 
spect of railroad bonded indebtedness, each bondholder, by implica- 
tion, is bronght iato contraetual relations with every other bondholder, 
analogou® tO' that of stoçkholders. ' As such, his individual notions 
and intereàts are so -vtr^lipéd u^ and identifièd with thosè of his fel- 
lows that they inust be weasurably subçrdinated tp thé judgment and 
interests of thei composite body. The single bondholder, representing 
only 2 per çent.i 'of thè àggregate debt, like this conlplainant, may not, 
tbèrefiire; p^ïsue such. course in self-seéking as will be ruinons to the 
interests and f ights of hîs fellow bondholders. "Hé is not a partner 
with them, nor strictly a, tenant in common, but the relation with 
whiéh he intr'oduéës Mmself by his pùrchase imposes upon him some 
duties. !H^ving a eomnion interest With' others in the security of the 
mortgag'é,'tie'is uhder the dùty bî s6 acting as not to destroy its value. 
■He haà a rigkt to make use of the mortgage to enforce the payment Of 
his bonds, fcut not to obtain an advânfege ov*ér tliè other bondholders." 
Short, Ey. BPiiâs, §§ ,20^27. Ooïiàequently, in thé absence of fraud 
and unfairfaesS;^ the mîhority mày not defeat the Htishes of the whole 
body of assodates respecting the security common to ail. Shaw v. 
Eailroad Co-ilOO U. S. 603, 25' L. Ed. 757. How much moré should 
this rule of equity apply to this ca^e, whére all*the bonded creditors, 
jointly intëi-ested in thè salvagé'from the wreckage of the Winner 
propertieS, unitèd in a gênerai Scheme of reorganization, and consti- 
tuted a cbmmbn agent, under like iwjwer of attôrney, in whose action 
98 per cent, df the bondholders acquiesced, and when to undo what 
this great majority hâve assented to would amount to disorganization 
and inextricable confusion! Neither law nor the sensé of fair play 
will permit this single bondholder to stand by for years, and observe 
the up and down vacillations of railroad property, before deciding 
whether or not be prefers to hold onto his bond to accepting the 
stock, while ail the time conscious, as the law présumes him to hâve 
been, of the fact that the other stoçkholders and the railroad company 
were proceeding upon the assuinption that the mortgage was wiped 
ont, and the bonds converted into stock. The conversion, he well 
knew, to be effective, must be as to ail the bonds. It must be a unit 
or a failure. Therefore this compiainant owed it to every other bond- 
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holder, the moment liis bond advised Mm on its face of the proTÎsions 
of the mortgage securing it, to speak ont, if he reprobated the act of 
his agent, or to f orever kéep his mouth shut. What would be the con- 
séquences of granting the prayer of this bill? It would vacate the 
deed of release of the mortgage, and, of conséquence, restore the mort- 
gage. This would be followed by the further relief prayed for, — of 
eliminating from the mortgage the provision for converting the bonds 
into stock, when 98 per cent, of the bonds hâve been so converted for 
six years. What then? Would the mortgage be foreclosed at the 
suit of Mr. Lyman, solely for his benefit? How does he propose to 
restore the status quo? He does not even deign, by his bill or sug- 
gestion aliunde, to disclose what his mind or plan is in this respect. 
The bill is framed in too selfish a spirit to admit of any sentiment of 
altruism, — to live and let live. What changes may hâve taken place 
in the status of this property since January, 1894, and what rights 
of third parties may hâve supervened, touching the corpus of the 
railroad, since the satisfaction of the mortgage, are something more 
than mère imagination or conjecture. A part of the road, it is sug- 
gested, has passed into other hands. The complainant does not even 
offer to return the bonds he has held, to delight his eyes, ail thèse 
years, while repudiating in his bill the mortgage upon which the exécu- 
tion of the bonds was dépendent. He seems to care naught about 
how confounded the confusion, how far-reaching the disaster of the 
disruption, to resuit from his late discontent, if, only, like his proto- 
type in the Merchant of Venice, he can hâve his bond. The strictures 
of the learned judge in Symmes v. Trust Co. (C. C.) 60 Fed. 830-856,— 
a case quite similar in some of the principles involved, — are applicable 
to the double and questionable attitude of this complainant. 

Much of the discussion on behalf of the complainant, while credit- 
able to the research and industry of counsel, is quite académie, and 
outside of the real issues presented by the pleadings. This is espe- 
cially so as to the discussion respecting the validity of contracts made 
between two corporations represented by practically the same ofiScers. 
Dealings between corporations are not necessarily affected or vitiated 
by reason of the knowledge such officers may hâve acquired indé- 
pendently of their officiai relations to the corporate body. Nor does 
a sale of the property of one corporation to a new corporation, the ma- 
jority of whose governing oiBcers are common, vitiate the sale. Good- 
win V. Canal Co., 18 Ohio St. 169; Fulton Bank v. New York & S. 
Canal Co., 4 Paige, 126; Manufacturers' Sav. Bank v. Big Muddy Iron 
Co., 97 Mo. 38, 10 S. W. 865; Miller v. Eailroad, 24 Barb. 312; Leaven- 
worth County Com'rs v. Chicago, E. I. & P. By. Co., 134 U. S. 688, 10 
Sup. et. 708, 33 L. Ed. 1064. Most^certainly, such transaction will 
not be set aside without proper pleading, nor without showing spé- 
cial résultant damages, by a stockholder. But it is a suiïicient answer 
to do this and like innuendoes throughout the brief of complainant's 
counsel to say that Mr. Lyman took his bonds with full knowledge of 
Bâtes' and Amory'e relation to the entire scheme of reorganization, 
and the gênerai plan and method of consummating it. 

There is one further matter worthy of considération, in the way of 
granting the relief sought by this bill. It will be observed, on refer- 
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ëtieé^ tio; pîoxy D giveù by complâinant, thàt it is recited that tlie said 
Union Sècurity Gopipany Wsi p?omoting the organization of a. corpora- 
tion t<»be fcalled theE^ànsasCity & Atlantic Bailroad Company, which 
néw tailroad' Company, It isiexpected, will purchase the properties, 
fraatMgies, and privilèges which said Union Security caused to be 
bid^-in âùd acquired at foreclo8Ui"e sales for the purpose of said plan; 
and, whereas, arrangements are being made for the issue by said rail- 
road dompany of certain boàds, to be secured by mortgages on said 
acquirefl properties, franchises," etc. So it appears that when said 
plans andi prdxies were beihg formulated and executed the défendant 
rallroad^ëômpany wasibat in embryo. It was not a party to the plan, 
or the proxy. When it caïae to the issue of bonds and the exécution 
of the mortgage, it certainly was a factor to be consulted as to the 
form, substance, and provisions of both the bonds and the mortgage. 
The constituéncy of the new railroad were différent f rom the creditors 
of any one of the Winnèr properties which passed through the Union 
SecUrity Company to the new railroad company. The latter received 
the properties in which the différent creditors were interested as dis- 
tinct boïidholderSi Its boafd of directors was not the same as that of 
the Uii^n Security Company. It made the mortgage by convention 
between it and. the Union Security Company. The mortgage contract, 
in so fâr a» the railroad company is concerned, is a unit. The railroad 
Company, a distinct, légal entity, bas been guilty of neither fraud nor 
deceit in exècutibg thé mortgage. It made it in conformity with the 
wishes of thé Union Security Company. It came to no other compact. 
How, then, càn this mbîtgàge be set aaide, in respect of so material 
provision as that for the exchange of the stock of the company for the 
bonds, instead of a foreclosure and sale^ without vacating the entire 
instrument? Once vacated, it is not within the power of the bond- 
holders to compel the giving of any other character of mortgage by the 
railroad eoinpany. Indeed, under the express terms of the plan of re- 
organization, the bonds and the mortgage are interdependent con- 
tractSi Destroy the mortgage, and the bonds go the same way. "A 
corporation ie not responsible for acts performed or contracta entered 
into bef ore it came into existence, by promoters or other persons, as- 
suming to bind the company in advance. Such contracts only bind 
the individuals who make them." Stanton v. Railway Co. (Sup.) 2 
N. Y. Supp. 298-301; 1 Mor. Priv. Corp. par. 547, note; Munson v. 
Railroad Co., 103 N. Y. 58, 8 N. E. 355. To give effective relief to the 
complainant's contention in argument, the court would hâve to re- 
write the rûortgage and the bonds. It would hâve to strike out of 
the mortgage 'the entire condition pertaining to default and the powers 
of the trustée, and write in its stead the conditions of proxy C as now 
interpreted by the complainant. The court would hâve to ignore 
proxy D, which committed to the agent, the Union Security Company, 
the discrétion of modifying the plan. Necessarily, ail the second 
mortgage bonds would hâve to be recast, because, as now executed, 
they refer to, and make part of themselves, the provisions of the mort- 
gage securing them. How could the couït undertake such radical and 
revolutionary work, affecting ail the old bondholders, as well as the 
présent hôlders of stock, for which 98 per cent, of the new bonds were 
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exclianged, without the présence of ail thèse intereeted parties, and 
giving them their daj in court? They are not, for such purpose, rep- 
resented hère by the trustée named in the mortgage. That trustée 
has fully executed the trust created by the mortgage instrument, and 
therefore has becottie functus offlcio, — at least, as to ail the hondhold- 
ers who surrendered their bonds in exchange for the stock of the rajl- 
road Company. On the whole case, this bill should be dismissed. De- 
cree accordingly. 



NASH V. INGALLS. 

(Circuit Court of Appeals, Sixth Circuit. May 8, 1900.) 

No. 690. 

1. Limitations— Appucation bt Court dp Equitt. 

A court of equity, in a suit to charge the défendant, as trustée, with a 
sum whieh might hâve been recovered in an action at law, will apply the 
statute of limitations which would hâve governed the action at law. 

2. SaME— CONTBACTS BY RkCEIVBH. 

The statute of limitations applies to a contract made by a receiver, the 
same as though it had been made in his individual capacity. 

3. Same— Plkading. 

The défense of limitation, as well as of lâches, may be taken by de- 
murrer In equity, where the lapse of time requisite to bar the suit under 
the statute appears from the bill, and no circumstanees are shown to ex- 
cuse the delay. 

4. Samb— Suit against Receiver. 

A bill against the receiver of a railroad alleged that défendant sublet to 
eomplainant certain premises held by the railroad company under a lease, 
and that It was agreed that the priée of certain railroad materials fur- 
nished the receiver by eomplainant should be applied in payment of his 
rent, as well as the rent that should become due to the owner of the prop- 
erty, but that défendant failed to apply the same to the rent due to the 
owner of the property, by reason of which the lease to the company was 
forfeited and eomplainant evicted. It was sought to charge the receiver, as 
trustée for the eomplainant, with the amounts so received which the de- 
fendant had failed to apply in accordanee with his duty. The suit was not 
commeneed untll 18 years after the default had occurred and eomplainant 
had been evicted, during which time, however, some payments had been 
made to eomplainant by the défendant on account of his elaim, but none 
within the last 9 years, while the statute of the state limlted the time 
for bringing such actions, whether for légal or équitable relief, to 6 
years. Bclû. that the suit was governed by the state statute, and was 
barred by limitations as well as by the eomplainant's lâches. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This is a suit originally brought in the superior court of Cincinnati, and 
thence removed, upon the pétition of the défendant, into the circuit court of 
the TJnited States for the Southern district of Ohio, in the Western division 
thereof. By the plaintitï's pétition, flled under the Practice Code of the state, 
he sought to recover a sum of money alleged to be due to him from the de-r 
fendant on account of certain transactions had between them and other 
persons connected with such transactions, during the years from 18CC to 1888. 
It is unnecessary hei'e to détail the particulars of the matters then alleged, 
in View of the fact that, pursuant to leave granted by the United States cir- 
cuit court, the pleadings were recast, and considérable variations were made 
in the statement of the case. Upon the removal the case was placed upon the 
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equlty doeket ot Jixe ciçeuit court, The def^ntot depurred to the pétition, 
and upob the Màrlng'ôf tlie demUrrer it: ■«vtts sust'ained; the court being 
of opinWiïJtllàt thé case, -as Btâted, was not ôf ah eqWttable nature, but was 
cognizablôionly at law. sLeavé was granted to traUsfer the case tOi;the law 
slde of tl»e icourt, or, to ameudhy; ponveiting.ltiijitora'bill in equlty; stating any 
facts whlch the plalntlff mlght he aWe to sijow, brlnglng It wlthln the équitable 
jurlsdictloil, as the plaintiffl ihight eiect. The plalntlff elected the latter 
course, by flling a Wll in Whicli he alleged that in 1867 the Indianapolis, Cin- 
cinnati & làfayette Railroad lOotapany was a corporation of Indiana, consti- 
tuted by the consolidation of the Indianapolis & Cincinnati Railroad Company 
and the Lafayette & Indianapolis Eâilroad Company, and on the Ist day of 
June, 1869, issued $2,000,000 of its bonds, bèaring interest, and executed its 
mortgage of ail its property to Hoadly and Smith, as trustées, to secure the 
payment of the bonds; that oH ttë Ist day of October, 1868, one Butler leased 
to the Cinçippîitl & Indlanq, Railroad Company certain described land on the 
corner of CaiT ànd Smith streets, m Cincinnati, for 99 yëars, for a rental of 
$3,504, payable semiannually on the Ist days of April and October, respectively; 
that on December 23, 1871, the last-named compauy sublet the leased property 
to the plaintlfe for the term ofiSOyears, at au annual rental of $3,700, payable 
quarterly; that the plaintifC, for the purpose Of manufacturing car wheels and 
castings, erected buildings thereon at a costof $25,000, being more than twice 
the value olîithe land; that at the time of ;the making of thls sublease to the 
plaintifC the défendant, Ingalls, was receiveF of the Indianapolis, Cincinnati 
& Lafayette Railroad Cornpany; that he màde the lea^'é as the agent of the 
Clhcinnati '& In<î;iana Railroad Company, we lessee pf Butler, the stock of 
whlch last-naniéd company was owheiî by the former, and whose road was 
al^o operated in conjunction with the road of the former company; that, as 
ah lnduçemènt%!c ^he'pialntliï's'faklng thelëaSe, Ihgallé, receiver as aforesaid, 
promised to puïéb'asë of the jlâiDtiff the car wheels and ca^lngs necessary 
foi- operating hîs rbâd, and t6 apply the ptirchase money coming due therefor, 
"flrst, to the discharge of ail rental obligations aecruing upon said leases, 
and the remalnder to be paid in money to said Nash, ^ In case the purchases ex- 
céeded in ambuntthe rental ohiigàtions u^ôa said leasehOlds, and, in case the 
ptirchaseB fell short of the léasêhold obligations, the complainant was to pay 
theidiïference in money"; that f*oml872 Hô ipHl 1, 1876, there were mutual 
acCounts between the plaintifC aïid lngsîlls,''te receiver, and that about the, 
last-mentioned date the feeelA'ei', without theiplaintiffs knowledge, defaulted 
in the payment of thé rent ^6 to Butler; that on the Ist day of August 
foUowing, oue John S. Kennedy Instituted in the circuit court of the United 
States for thë Southern district of Ohio a suit against the Indianapolis, Cin- 
cinnati & Lafayette Railroad • Compauy, thfe Cincinnati & Indiana Railroad 
Company and Hoadly, triÉtéë, to foreclose thé mortgage a bove mentioned, 
and that in that'sîlit Ingalls #aiS"appointed recelvëp of both sàld railroad com- 
panieS; that heâcoepted the àppointmeut;' that that suit Is still pending and 
undëterminëd; thiat durihg the yëars 1876 and 1877 the plaintifC sold and de- 
livered to Ingàlîs, receiveri àlargé quaintity of car wheels and castings; the 
moneys àrlsing 'ftbm whieli'Sttles were to bè applied in accordance with the 
contraet abOVé 'stated, and that therë was more than enough to pay said 
leasehold indebtédiièss, but' that Ingalls 'faileid to pay to Butler the amouut 
due to him on the lease to the Cincinnati & Indiana Railroad Company, and 
left it unpaid duifing those ymrs* that in January, 1878,' the représentatives 
of Butler flled a pétition in the;;fOreclosufe suit ;ibove mentioned, claiming 
that the rent due on the lease from lilm w^s in arrears, and. for relief, and 
thàt such proceèdiiigs werë had'tipon said pètitibh that under the order of the 
court the leasehold interest 'ahd the buildings erected upoh the land by the 
plaintifC were sold for aboiiï $10,000, which were applied in part to pay the 
réht due to Bhtlëi', biit that po part of thé $10,000 was ever paid to the plaln- 
tlflf; that, by reàsôn of the',fafiurë oï Ingalls to pay the reut due to Butler 
Ôùï of the procëeds of thë, car -ythëels; and' 'castings, the plaintifC's leasehold 
ahd improvemëilts were sacrlficed at a'grOSsly inadéquate priée, and thàt he 
cla'inis to be subrbgated to fiutlér's right tii> hâve the eamlngs of the railroad 
companies applied in payment of the rent due to him, aé: part of the running 
expenses of the road, and,' further, that thé sales by him to the receiver in 
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1876 and 1877 amounted to about $5,000, and that the sum due, tberefore, -was 
a privileged debt, payable from current eaniings, as part of operating ex- 
penses; that, by uegleeting to pay over the proceeds of the sales o( car wheels 
and castings in 1876 aud 1877 to satisfy the rent to Butler, Ingalls committed 
a breach of trust, "and In equity became a trustée of the complainant for the 
amount of ail monej's in his hands then belonging to the complainant"; that 
the said défendant has never accounted for the sales made in the years 1876 
and 1877, but made a number of small payments, the last of which was in 
October, 1887, amounting in the aggregate to about $2,200. The bill further 
allèges "that since October, 1887, and before the month of November, 1895. 
the complainant called repeatedly upon the said Ingalls, seeking a settlement 
of their accouuts, and that the said défendant, by delays and évasions from 
time to time, excusing himself by prese of business from going into a settle- 
ment, yet promising to do so, and to pay the remalnder of said account 
which should be found due this complainant, delayed and deeeived this com- 
plainant until the month of November, 1895, when the complainant demanded 
a settlement and the payment of the sum which should be found due him, and 
the said défendant then whoUy refused to render an account to the complain- 
ant, or pay him the money claimed to be due, or any part thereof ." The 
complainant prays for a discovery of the accounts as shown by the books o€ 
the défendant, "and that the receiver be adjudged a trustée of ail the moneys 
arising from said sales of i car wheels and castings, and the proceeds of the 
sale of Said ieasehold and improvements, and required to account for the same," 
îind for gênerai relief. To this bill the défendant, Ingalls, interposed a gênerai 
demurrcr, which, upon the hearing, was sustained (79 Fed. 510), upon the 
ground that the plaintiff had been guilty of inexcusable lâches, whereupon the 
bill was dismissed. The plaintiff brings the case hère upon appeal. 

David Stuart Hounshell, for appellant. 
Edward Colston, for appellee. 

Before LUETON and SEVEREKS, Circuit Judges, and EICKS, 
District Judge. 

SEVERENS, Circuit Judge, having stated the case as above, de- 
liYered the opinion of the court. 

The gravamen of the amended bill consists of the charge that the 
défendant committed a breach of trust in neglecting to apply the pro- 
ceeds of the sales of car wheels and castings made to him, as receiver, 
by the plaintiff, in 1876 and 1S77, to the payment of the rent accruing 
on the leases menlioned in the preceding statement, and especially 
that he failed to pay from such proceeds the rent due to Butler on the 
lease of the latter to the railroad company, in conséquence of which it 
is claimed the plaintitï lost the benefit of his own lease, and ail the 
improvements he put upon the promises on the faith thereof. In 
the circuit court the bill was dismissed upon the ground of lâches on 
the part of the plaintiff in seeking a remedy for the wrong complained 
of. It is not sought by the plaintiff, in his bill, to recover spécial 
damages from the receiver for the conséquences of the loss of the bene- 
lits of his lease or the loss of his improvements; but the object is to 
obtain an accounting by the receiver for the money remaining in hia 
hands by reason of the alleged breach of trust, and a decree requiring 
liim to pay it to the plaintiff. The failure of the receiver to apply the 
fonds in his hands to the payment of the rent due on the Butler lease 
oecurred as early as 1877, or early in the following year, for the pro- 
ceedings taken by the représentatives of Butler on account of nonpay- 
ment of the rent were commenced on January 26, 1878; and it is as- 
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serted by the bill "that by reason of thé saîd defendant's failure, neg- 
lect, and omission to pay over the prOçëéd^ pf said sales made to him 
in the said years of 1876 and 1877 tO' tjie bfjldersof the leasehold obli- 
gations, in discharge oftheir debt, the said M. E. Ingalls was guilty of 
a breach of trust, and îh equity became' a trustée of the complainant 
for the amount 'of ail ùibiieys in his Ijiaiids then bélonging to the com- 
plainant." In the nature of'things, the complainant could not hâve 
been ignorant of the proceedings on the flling of the Butler pétition; 
fôr they affected his own possession, and he was ousted by them. In- 
dééd, the bill allèges notlïipg to show tha,t he was not, at the time of 
its OCCPrrence, aware that the breach ; lie complains of was being com- 
mitted. ' The law requires that, in qrder to relieve himself from the 
t'onsequence of delay in seeking a reinedy for a wrong, the party 
èhouid hâve given reasonable attentîoii to his own affairs, and he is 
cbargeable with knowledge of such facts as such reasonable attention 
would hâve afforded him. Foster V. Railroad Co., 146 U. S. 88, 13 
Sup.- Ot. 28, 36 L. Ed. 899. 

' Tliié statute of limitations in Ohio créâtes a' bar to a suit for a cause 
of action like this after the lapse of 6 years. This suit was com- 
menced June 12, 1896, — 18 years, at leâst, after the original cause of 
action accrued. But certain partial payments were made from time to 
time, the last of which ivas in the month of October, 1887, since which 
time there has been neither payment, nor written acknowledgment nor 
promise to pay, signed by the défendant, such as is required by the 
Ohio statute to keep the liability from being barred. In that state the 
distinction between légal iand équitable forms of action is abolished, 
and the statute of limitations applies as well to liabilities which were 
formerly enforced by suits in equity as to those which were the sub- 
jects of actions at law. But the plaintiff seeks to excuse himself from 
the opération of the statute as follows: He says that the trust set up 
by the bill was an express trust, and the suit was brought within the 
proper time after its répudiation. As an abstract proposition, the 
doctrine is correctly stated, where no other facts are stated which cre- 
ate à cause of action at an earlier date. But hère a distinct violation 
of the trust is alleged to hâve occurred as early as the beginning of 
1878, and this is the groùnd of the suit. The injury occurred at that 
time, and the cause of action immediately arose. The plaintifE had 
then the right to complain and seek redress. The object of the trust 
having been àlrèady defeàted, it was open to him to sue for and re- 
Çovèr the funds remaining in the hands of the trustée. If an account- 
liig was necessary, that could havé been demanded in his suit. His 
fight to maintain such suit was no more perfect when he commeneed 
tïïe présent suit than it had been for nearly 20 years before that time. 
'Éo fact material to his right of action had occurred in the interval, and 
it would havé been entirely competrait for him to hâve maintained an 
action in the similitude of an action at law for money had and re- 
ëelved at any tinae before it had become barred by the statute. There 
ate several old cases in the, early English chancery reports, in which it 
was declared in gênerai terhis that trusts were not within the statute. 
But later on the proper distinction was tecognized and acted upon, 
and the distinction is this: That wherë the right was one purely of 
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équitable nature, and remediable only in tlie court of chancery, tlie 
statute does not applj"; but, wliere the riglit is one upon which an 
action at law would lie, equity follows the law, and applies the statute 
to suits brouj^ht in that forum. In Kane v. Bloodgood, 7 Johns. Ch. 
!)0, ('hancellor Kent gave this subject prolongea considération, and 
the au.thorities were fully examined. The déduction which he made 
frorn ail ôf theni was in accordance with the principles above stated. 
In Badger v. Badger, 2 Wall. ,87, 94, 17 L. Ed. 83G, Mr. Justice Grier, 
in delivering the opinion of the court, sumniarizes the doctrine thus : 

"Courts of equity, in cases of concurrent jurisdiction, consider themsélves 
bound by the statutes of limitation which goyern courts of la%v in lilje cases; 
and this rather in obédience to the statutes than by aiialogy." 

And see 2 Storv, Eq. Jur. § 1520; Godden v. Kimmell, 9!) U. S. 
201, 25 L. Ed. 431; Wgod t. Carpenter, 101 U. S. 135, 25 L. Ed. 807. 

The reasons for the application of the statute to the contract of a 
receiver are the same as those which apply to the contract of any other 
party. In Seagram v. Tuck, 18 Oh. Div. 296, — a case much relied up- 
on by counsel for appellant, — the suit was brought, not on a contract 
made by the receiver, but upon his liability to account to the court for 
a part of the assets which he had collected; and it was held that the 
cause of action did not arise until the passing of his final accounts, 
wherein he failed to charge himself with the item in question. It is 
settled that the défense afforded by the statute, as well as the défense 
arising from lâches merely, may be taken by demurrer, where the 
facts stated in the bill show that the time within which suit should be 
brought has elapsed, and no circumstance is shown to indicate any 
valid excuse for not having brought it within that time. Hovenden 
V. Lord Annesley, 2 Schoales & L. 607; Badger v. Badger, 2 Wall. 87, 
95, 17 L. Ed. 836; Lansdale v. Smith, 106 U. S. 391, 1 Sup. Ct. 350, 
27 L. Ed. 219; Eichards v. Mackall, 124 U. 8. 183, 8 Sup. Ot. 437, 31 
L. Ed. 396. The only reason assigned by the plaintitf for his delay is 
that the défendant, when called upon for a settlement, put him oif 
from time to time, "excusing himself by press of business from going 
into settlement, yet promising to do so, and to pay the remainder of 
said account which should be found due this complainant," whereby 
the plaintiff was "delayed and deceived." This was insufficient to 
affect the running of the statute. In Hume v. Beale's Ex'x, 17 Wall. 
336, 21 L. Ed. 602, the plaintiff in that case, by way of excuse for 
delaying his suit, averred "that she called on Beale repeatedly to set- 
tle, and that he promised to do so, and that thèse promises induced her 
not to sue him." But the suprême court held that this was too vague 
and gênerai to avoid the bar of the statute of limitations. That was a 
much stronger case for relieving the plaintitf than the présent; for 
the défendant was a lawyer, and the cestuis que trustent were women. 
But a short answer is that the statute which we are bound to apply 
does not prolong the time for bringing suit on account of a mère verbal 
promise, however positive, and the plain implication from the lan- 
guage of the bill is that what passed was in conversation on a personal 
interview. The resuit, is that the decree dismissing the bill was right, 
and it is accordingly afflmied. 
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,/.:,'/,..::.:., \,';- piLL et al. T.\,PSffiLPS,et .aï. .,, ^ ,, 

(ClPCtUtCîdur* Of Appeals, ElghOii Catcult Aprll 9, 1900.) 
No. 1^292. 

1. EQUtTT— tBri/L OF RsviBW— Gbound* : 

There are but three grounds upoq wWch a blU pf rçview can be sus- 
tained: Mrst, èrror of law apparpnt on the face ôf the decree and tlie 
pleadings and proceedings upon wlilcB It Is based, exclusive of the évi- 
dence (and sùch error must consdst ofthe violation of some statute or mie 
of law or equlty, and not merely In matt^r of form or In the proprlety 
of the decree); secopd, new mattér whlch bas arl^en since the decree; 
and, third, néwly-discoyered evjdencç^ which cquld npt hâve been found 
• and produced, by thé use of reasonable diligence, before the decree was 
rendèred. 

S. Same. 

A court <>f equlty Is not requlred to gol^eyond wha^ ,1s necesaary to secure 
to the domplalhant thé relief to whlëh hé shovifs himself entitled In the 
suit, ànd a Complalnant cânnot,. by 4 blll of review, assâil a decree which 
enforoes payment of the ohly clàim he presented to the court because It 
dld not make f urther adjudications or gcant further relief. 

8. BaMB,;- : ;■ 0' •. 

Oqniplà^^ts flled a bijl In equlty, lilje p^rppse of whlch was to obtaln 
paymeût'bf a judgment agalnst one oî the défendant^' upon which exécu- 
tion hadlJéén retarned riUlla bona. 'They prayed tliat another défendant 
be decreedijplntly liable for the debt* and also that a conveyance of prop- 
erty by jtbe judgment debtor to pthers of the défendants be set aside as 
fraudulent. The court A^ld the second défendant liable for the debt, and 
deereed Its jiàynient by hlin, and, on thé grbund that such relief was adé- 
quate, rèîiisèd to go further and set asidè tiie conveyance. .ffeîdi the 
decree bàvlng been satisfledtirthat the factithat oomt^lalnants held another 
Judgment agalnst the sam^ défendant,, a^iasfainst whlch they also claimed 
the conveyance to be fraudulent, but wh^Jeh, âlthough in existence, was not 
set up In tl^eilc; bill, dld.n()t pntitle tbeiîi tb maintîiln a bill of review to 
secure i al ''modiflcatioh of tî6è decree bn the ^rOuiid that It conatituted an 
adjudiéàtlon which barred a second suit tb set aSide such conveyanêe; and 
this ^^iStljer or not siicligrpund was wçll|j£^ken. 

4. DKOHBK-i-rrÇSïiOiPPKL TO, BÇVIJŒW— -ACOSIlTAiUrqH) 01' BBNBFrTS. 

A party who bas aceepted' the benents of a decree Is thereby estopped 
from révléwlng It, ôï frôiii esCaplng tWin Its burdens. 

Aippeal t r^u the Circuit Cîourtof the tJnited. States for the Eastem 
District Of Àrkansas. ; 

This is an aiipeal froài an order wbich «llsmlbsed a bill of review upon de- 
murrec. Théiiblll was flled ^oni Aprll 20, ISfiSiiand songht a modification of a 
decrep of tbe court below rendèred on DecenaJjer 22, 1897. The material facts 
It set forth werethese: On July 3, 1894, 3. M'. Phelps ahd A. O. Phelps made 
thelt promï^sôry iiite foi? ?o,Ô2t.T0 où aOCount of a debt whlch théy owed to 
the appellEUits. Àfterwardb' Ai O. Pbelps n^ade Ute Indlvldual note for this 
IndebtednéSâ, and Indnced thç appellantsiby! f?Jse représentations, to accept 
tljat note In Ueji of the joint nofe. On June ?, ,1896, the appellants obtalned 
à judgment agalnst A. 0. Phelps upoç tUts note for $6,881.25, and caused 
an exécution to bè Issued thereôn, whlch' W^TCturned nuUa bona; Meanwhlle 
A: 0. Phelps, for the purpdsé of defrauding the appellants out of their debt, 
imàde to tbe app^Uee Adolpb Sloan, aa ti^steie, a deed.of trust of hls lands to 
secpre an alleged indehtefJi^ess; of ?lft2'79.j88 tp the appellee the Lawrence 
Cbnnty Banlï, anà allèged débts of $1,000 td éach of the appellees F. G. WU- 
liftins, Mary A. t/ëstéir, and J. Mi Cooli; Stid thél banlc, for the purpoSe of de- 
f raudlng the a^pettàotâ,' of preventing tem' Imàx coUectiag thélr debt, and of 
covering up the land, extended the time of pfyBf^t of , Its claim, of $10,279.38 
for flve years. Thereupon the appellants brought suit In the court I)elow to 
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rëinstate the joint note of À. C. Phelps and J. M. Phelps in place of the sep- 
arate note of A. 0. Phelps, and to set aside the trust deed; and on December 
22, 1897, a decree was renjaered in that suit to the effect that the joint note 
should be substituted for tlie separate note, and that J. M. Phelps should pay 
it. The évidence in that suit indicated that the deed of trust to secure the 
Lawrence County Banlc was made to hinder and delay the collection of the 
appellants' debt, but the court declared that as J. M. Phelps was amply solvent, 
and the decree against him vould be suiflcient to enable the appellants to 
recover the debt, it would pot carry the adjudication further than was neces- 
sary to attaln the ends of justice, and for this reason it denied any further re- 
lief. The appellants prayed an appeal irom this decree, but the appellees paid 
off the decree, so tbat they could not prosecute their appeal to a hearing. At 
the time of the exécution of the trust deed, A. C. Phelps owed another debt to 
the appellants, upon which they recovered judgment on December 26, 1896, 
for $58,641.41. On June 18, 1897, $40,708.60 was paid on this judgment, and 
the balance has not been paid. ïhe appellants allège that they could not in- 
dude this latter judgment in their suit without making their bill multifarlous, 
and that the decree refnsing to set aside the deed of trust in that suit is a 
<:onelusive adjudication against them, and bars a new suit for that purpose 
upon their second judgment; and for this reason they pray that the decree 
of December 22, 1897, be so modified as to adjudge the trust deed to Adolph 
Hloiin to hâve been fraudulent in so far as it undertoolc to secure the payment 
(if the debt to the Lawrence County Bank; that the land described in that 
deed be ,sold, and the proeeeds thereof, so far as the interest of the bank is 
concerned, be applied to the payment of. the second debt to the appellants, or, 
if this relief eannot be granted, that thè decree be so modifled as to dismiss 
the suit in which it was rendered, without préjudice to the rights of the appel- 
lants to proceed against the bank and Sloan. 

G. B. Rose (Û. M. Rose and W. E. Hemingway, on the brief), for ap- 
pellants. 

H. S. Fonder, J. W. Phillips, Charles Coffln, John W. Blackwood, 
and J. E. Williams, for appellees. 

Before CALDWELL and SANBOEîf, Circuit Judges, and KOGERS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The purpose of a bill of review is to obtain a reversai or modifica- 
tion of a final decree. There are but three grounds upon which such 
a bill caii be sustained. They are (1) error of law apparent on the 
face of the decree and the pleadings and proceedings upon which it 
is based, exclusive of the évidence; (2) new matter which has arisen 
since the decree; and (3) newly-discovered évidence, which could not 
hâve been found and produced, by the use of reasonable diligence, be- 
fore the decree was rendered. No departure has ever been made 
from the rules applicable to such a bill, which were declared by Lord 
Chancelier Bacon, in the flrst of his ordinances in chancery, in thèse 
words: 

"No decree shall be reversed, altered, or explained, being once under the 
grcat sèal, but upon' bill of review. And no, bill, of review shall be admitted, 
exèept it contain eithér értor in làw, appearlng in the body of the decree, with- 
out further examinaAion of màtters in fact, or some new matter, which hath 
arisen in time ^after s the decree, aud not any new proof, which might hâve been 
usëd, whén the decrçp.-vyas made. Nevertheless, upon new .proof; that is corne 
tb life aiter the decree was made, which could not possibly havé been used 
at the tihie wheri the debrêè pafesed, a bill oî révlew may be grdunded by the 
sBeçjal llOEsnse :ofi thé .court, ' aiid n<*t othér^t'isë." 
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Beames, Orders Ch. 1; gtory, Eq. PI. §■ 404 ; 2 Daniel, PI. & Prac. 
p. «1575; Kennedy v. Bank, 49 U. S. 586, 609, 12 L. Ed. 1209. 

The error in law which will mailitain a bill pf review must ponsist 
of tlie violation of som'e' statutory ekiactmentj'iôr'of some recognized 
orj estàblished principle or rule of law or equity, or of tlie settled 
practice of the court. Error in matter of form or in the propriety of 
a decree, which is not contrary to any stâtute, riile of law, or to the 
settled practice of the coutt, is not sufflbient to maintain a suit to re- 
view a final decree. Freeman v. Clay, 2 Ù. S. App. 254, 267, 2 O. 0. 
A. 587, 598, 52 Fed. 1, 7; Hoffman vi Pearson, 8 U. S. App. 19, 38, 

I C. C. A. 535, 541, 50 Fed. 484, 490. Eesort cannot be hàd to the évi- 
dence tp diScbver this errpr bf la^v. It must be apparent from the 
pleadings, proceedings^ and iecree, without a référence to the évidence, 
or it will not avail to sustain a bill of review. Whiting v. Baûk, 13 
Pet. 5, 14, 10 L; Ed. 33; Kennedy v. Bank, 49 U. S. 586, 609, 12 L. 
Ed;'l209; Putnam v. Dav, 22 Wall. 60, 66, 22 L. Ed. 764; Buflngton 
v. Harvey, 95 U. 6. 99, 24 L. Ed. 381. the new matter which will au- 
thorize a review of a final decree must hâve arisen after its rendition. 
The newly-disCovered évidence which 'inay form the basis of such a 
review must be, not only eyidence which was not known, Ijut also such 
ias could not, with reasbhable diligence, hâve been found before the 
decree was made. City of Omaha y. Redick, 27 U. S. App. 204, 211, 

II C. C. A. 1, 6, 63 Fed. 1, 6; Dias v. Merle. 4 Paige, 259, 261; Henry 
V. Insurance, Co.^C.C^ 45 Fed. 299, 303; Story, E.q. PI. §§ :338a, 423; 
1 Barb. Ch. Prac. 363, 364; 1 Hoff. Oh. Prac. 398; Post. Fed. Prac. 
§ 188, note 19, ; . : ' = ;, ;:, . 

The sole purpose of the original mit in equity in this case was to 
enforce th^ collection of the claim of tie appellants for the |6,88i.25 
evidenced by their judgment 'of juné 3, 1896. In order to accom- 
plish this purpose, they asked that the court would reinstate the 
Joint indebtedness of J. M. Phelps and A. C. Phelps jn the place of 
the separate debt ôf A. 0. Phelps, upon which that judgment was 
rendered, and that it WQuld set aside the trust deed of the lands of 
Phelps to Sloan, which was made t6 secure the indebtedness of the 
Lawrence Connty Bank. The court granted ail the relief necessary 
to effect thê object of the Suit. It sùbstituted the joint debt for the 
separate debt, and adjudged that J. M. Phelps should pay it. He did 
so, and the entire purpose of that litigation had beén served. The 
court refused to avoid the trust' deéd, because J. M. Phelps was sol- 
vent, and because the telief which it granted wâs ample, without 
more, to enforce the collection of the only claim which appeared in 
that suit. Thë bill of review seekS à modification of this decree on 
the sole ground that the fa;ilure ôf the court to grant this unneces- 
sary relief may estop the appellants from avoiding this trust deed, 
andtbereby enforcing the' collection of their second claim, evidenced 
bj' their judgment of Detjiefliber 26, Î896, which was in existence dur- 
ijig'thë entire pendency of their suit in equity upon their first claim, 
but which was neither pleaded, proyed, nor presented to the court 
in any way in that suit There nlày be sôme doubt whether or not 
thé decree, as it stands, hias the qffect tb ^stop the appellants from 
avoiding the trust deed, for f rai^d>; in a suit brought upon their sec- 
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ond claim. While such a suit will be between tiie same parties and 
those in privity with the same parties named in tlie flrst suit, it will 
be upon a différent cause of action, and the decree in the flrst suit 
will operate as an estoppel only upon the points and questions which 
were actnally litigated and determined in it. Whether or not the 
fraudulent character of the trust deed, as against the second claim 
of the appellants, was actually raised, litigated, and determined in 
their suit in equity upon their flrst claim, may be the subject of 
pleading and proof. Board v. Sutliff, 38 C. C. A. 167, 97 Fed. 270, 
274; Cromwell v. Sac Co., 94 U. S. 351, 352, h L. Ed. 195; Nesbit v. 
District, 144 U. S. 610, 618, 12 Sup. Ct. 746, 36 L. Ed. 562; Board 
V. Platt, 49 U. S. App. 316, 223, 25 G. 0. A. 87, 91, 79 Fed. 567, 571. 
Conceding, however, but not deciding, that the decree in the suit 
upon the flrst claim renders the question whether or not the trust 
deed should be avôided for fraud res adjudicata in a subséquent suit 
for that purpose on the second claim, no ground for review or modi- 
fication of the decree is presented by the allégations of the bill be- 
fore us. There was. no error in law in that decree. It followed the 
pleadings, and determined ail the issues which they presented. 
Whether or not it was warranted by the évidence, and whether or 
not the évidence authorized other qv further relief, are questions 
that are not open for considération hère, because the error that will 
isustain a bill of review must be apparent upon the pleadings, the 
proceediïigs, and the decree, without référence to the évidence. 
There was no error in the failure of the court to grant more relief 
than the substitution of the joint debt for the separate debt, because 
it granted ample relief to accomplish the purpose of the suit, and 
because, in the absence of the évidence, which we cannot consider, 
it does not appeàr that the proofs would hâve sustained any other re- 
lief. One cannot successfully assail the decree of a court of chan- 
cery, which bas procured him ail the resulting beneflt he sought, be- 
cause the court did not make further adjudications and grant other 
relief, which were not necessary to the accomplishment of the pur- 
pose which he disclosed to the court. It is not error for a court of 
chancery, which grants sulficient relief to enable a complainant to 
reap ail the fruits which he seeks by his litigation, to refuse to ex- 
ercise ail its powers and make other and unnecessary adjudications. 
The court granted relief which enforced the collection of the only 
claim which the complainants presented to it. They hâve received 
payment of that claim. They sufifered nothing in that suit from the 
failure of the court to avoid the trust deed, because they could hâve 
obtained nothing more if it had done so. Courts of equity do not 
attempt to right wrongs at the suit of those who hâve suffered noth- 
ing from them, or to grant decrees that can give their suitors no re- 
lief. Darragh v. Manufacturing Co., 49 U. S. App. 1, 16, 23 C. C. 
A. 609, 618, 78 Fed. 7, 16. No error appears in the pleadings, pro- 
ceedings, or decree on account of the fact that the latter may hâve 
the effect to estop the appellants from collecting their second claim, 
by avoiding the trust deed for fraud, because that claim was not 
pleaded, proved, or presented in the suit upon which the decree is 
based, and its existence was unknown to the court when it rendered 
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ite deoree.; i( j&»itiie «gestion of tbé effeotrofiits decree npon this sec- 
ond daim wa«< sot: preséQted to, coasiidered or decided by, the court 
below wheffl! it entered itBdecree.iticould not haye erred upon that 
qnestion. The bill of reifiew disclqses no error in law in the decree 
which it assaiis. Nor does the bill diseloseany new matter or any 
ne-wly-discovered évidence which will warrant the relief it seeks. 
The sole groiind ior that relief is that the decree of December 22, 
1897, estops the appellants from enfdrcing the collection of their judg- 
ment 6f ©écœmbetr 26, 1^96, by an avôidanceof the trust déed for fraud. 
But the débit UptiiJl which that jttdgment is founded exiated during 
the entirepeadéncy of thê suit in eqiiity upon the first claim of the 
appellântsj land âll the f acte :Vyhieh condition the effeet of the decree 
in that suit upon their second daim were as well known to the ap- 
pellants at the time that decree was rendered as they ever hâve been 
since^ Mr. Jiuitice Story, at section é28 of his Equity Pleadings, 
says: , ^ . : ..,■ 

^'Ifi thereforè/ thé party proceeds to a j decree af ter the dlscovery of the facts 
upon iwhiqhl ithe flew claim is fonnded, hei "yylll not bepei^mitted afterwards to 
flie a suppleménMl Wll in, the .natnre . of a bill of revi|eWi founded on those 
facts; for'ît Ws his own lâches not to lia;ve brought them forward at an 
eàrlleristà'gë'of Me cause;" ;■ ■ 

The décret càn^notbe modifled on apçpunt of nèw matter or newly- 
disçoverfid évidence, bec?ius(etïie mati^êr ?et f orth in the bill existed, 
and_ the evi(^nc€! ît pl^j^d^ was IfîMw the decree was ren- 

defîèd. ',,',., , ''\ .'.;,! '.,.'■] !/,",..■. 

There is aip^btlier reasQ|,wby tbpdecrçe in this case cannot be re- 
viewed., I^ is that the appelïees havé paid, andthe appellants hâve 
àcceptéd, thç entire debt'^ïiîchtlie decree was rendered to enforce. 
Pne wl^p acp€|pts the b^n^^tspf a verdict, decree, or. judgineht ia 
thereby estopped from reyiewing it, or from esciaping from its bnr- 
dens.; ; Àlbright v. Oysfe^,: 19 t. S.,Àpp. 651, 9 0. C. A. 173, 60 Fed. 
(m; Ôhasé v, piriver, 92 l^ed.' 780, 786, 34 C. 6. A- 668, 674; Brighàm 
Oity V. Tdltèc Ej^iÇh Cô, (ti, C. A.) 101 Fed. 85. The decree below is 
ailûrnied.' ', . ï ,,,.,' p ' ' 



'■■ ' roGAN v; ébpowiN et àl. 

(Clreiilt; Court of Appeals, Eig|ith Circuit Maifch 13, 1900.) 

l' ''-"'r V >, "' No. 1,SS7. '""; ■ 

L ' Aepbaï,— mrpwrtSEDfiAs. ■ - - 

, ; By ,viiitue;<kf section 11 of the act, creating the circuit courts of appeals. 
, (Siipp, iltw^.SIf.p. 905), Kev, St g 1097,., is made applicable to appeals to 
and wrîts' pf eiror issued by sucl; courts,' and, unless an appeal is per- 
fectëd. oir'à'wirttof'errôr Sued out, an^ serted withlil 60 days, Sundays ex- 
clnd«af,i àften the rendition oftht decree ior ijudgmentcomplalned of, if 
I la not withifl tjipipipwer ôf a judge of<..ttfei «iarepit couiJt of appeals to allow 

4^QAR?fI?BMÉNT;jN' ATTACHM»ÎJT\SUfT-rEF^^ FOR OhB Ps-, 

''■•■■■p^fitiANT. ■'■"■; ■'■ ":■'"„■"■ ■■ 'V .' ■ 

, ( I ; 1 i.j T116: ïenaitlôn l<jf Jtidèflietit in- f aHf^oi? =m' ■ôùfel of several ' tef endants în ai 
i .;: atti9«hwenti8utt;floes<no]t opcrate to ;temild»teipr6ceedingè: agalnst a îgar-' 
, : . nistiee, w,^ip, ^te JJls an,swer, denied, ind-ebtpdnew.to ^ny expept suph ïdef end- 

■ a'ntj whgrè me"plaîhtifC claims his.jindebtedness' to other défendants,: 
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agalnst wliom judgment was rendered, and bas taken thé proper steps to 
joia issue upon the garnlshee's answer. 
8. AppBAii— Revibw of Judgment Dischabging Gabnishbe— Kansas Stat- 
uts. 

Gen. St. Kan. 1889, p. 1521, § 567, whlch proTldes that a writ of error 
to reriew an order discharging or modifylng an attachment or a temporary 
injunetlon shall be filed withln a tlme to be flxed by the court, not ex- 
eeeding 30 days from the time sach order waa made, otherwlse the order 
ehall become operative, and be carried Into effect, bas référence only to 
interlocutory orders, and does not affect the tlme within which a wrlt 
of error may be filed to review a final judgment whlch has the efCect of 
releasing a garnlshee, whlch is governed by the gênerai provisions for the 
review of judgments. 

4 Same— Rdlbs Govekning m Fédéral Courts— State Statutes. 

Section 11 of the act creatlng the circuit courts of appeals, whlch per- 
mlts a wrlt of error to be sued ont for the review of a judgment at law 
at any time withln six months, and Rev. St. S 1007, authorlzlng the allow- 
ance of a supersedeas within 60 days, govem as to the time within which 
a writ of error must be Issued or a supersedeas obtained In that court, 
regardless of the provisions of state statutes. 

In Errar to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

W. C. Perry, for plaintiff in error. 
Edwin A. Austin, for défendants in error. 

Before THAYEK, Circuit Judge, and ADAMS, District Judge. 

PEK CUKIAM. In this case two motions hâve been filed; one 
to dismiss the writ of error, and the other to vacate the supersedeas 
heretofore obtained by the giving of a supersedeas bond. By the 
transcript of the record heretofore lodged in this court the foUow- 
ing facts are disclosed: On April 23, 1897, F. G. Logan, the plain- 
tiff in error, brought a suit by attachment against A. G-. Goodwin 
and W. L. Chamberlain, and against I. Goodwin, the wife of A. G. 
Goodwin, and against Grâce Chamberlain, the wife of W. L. Cham- 
berlain. Process of garnishment was issued in said suit against D. 
W. Mulvane, requiring him to appear and answer whether he was 
indebted to or had in his possession or under his control any prop- 
erty, real or personal, belonging to the défendants in said suit. 
Thereafter the garnishee appeared, and answered, in substance, that 
he was in no manner indebted to any of the défendants, imless it 
was by reason of his having |2,000 in his possession at the time 
process of garnishment was served, which sum was obtained by 
him from the Bank of Topeka in payment of a certiiicate of de- 
posit that was issued by said bank to the défendant I. Goodwin. 
On June 9, 1899, a final judgment was rendered in the attachment 
suit against the maie défendants, to wit, A. G. Goodwin and W. 
L. Chamberlain, for the sum of $3,991.21, and in favor of the female 
défendants, that is to say, in favor of I. Goodwin and Grâce Cham- 
berlain, who were adjudged to go hence without day, and recover their 
costs from the plaintiff. Thereafter a controversy appears to hâve 
arisen concerning the question whether the plaintiff in the attach- 
ment suit had served a notice on Mulvane, the garnishee, that he 
had elected to take issue with him on his answer as respects his 
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' indefiteiiness tO' A; G; Goiodwiiï, one of the defenaanis in thé attacli- 
ment suit._ The trial court seèms tq hâve decided tMt no such no- 
tice hâtf' bien' served on the garnishee, and thât by' feason of that 
fact the; giiriiisliee's answer mustbe talien as true. It therefore or- 
dered thatithe answer oftàe garnishee stand as conclusive of the 
facts thèMtf'statèd, that the garnishee pay over the money in his 
hands as dj^ci<i|ed by hîs angwer to the said I. Groodwin, and that 
the ,plaintiffr |>ày the ; costs of the garnishméht proceedings. This 
order or Judgment was entered of record on August 30, 1899. To 
reverse thé last-mentioned order a writ of error v^as sued ont on 
January 9, 1900, and in connection therewith a bond was executed 
by the. plaihfiff. iii error îlo the pénal suhi of f3,000, which was ap- 
proved by oijè' bf the jjidges of this court, and ordered to operate 
as a supersedeas. The motion to vacate the supersedeas is doubtless 
well taken. ;In Kitchen v. Eandolph, 93 U. S. 86, 23 L. Ed. 810, it 
was held by thè suprerile court (construing section 1007 of the Re- 
sised Statutes) that, unless an appeal is perfected, or a writ of error 
sued out; apd served, ■within 60 days, Sundays exclusive, after the 
rendition of the decree or judgment complained of, it is not within 
the power of a justice of the suprême court to allow a supersedeas. 
The same rule applies, we think, to appeals taken to and writs of 
error issued by the circuit courts Of appeals by virtue of section 11 
of the act creatiug those courts. Supp. Rev. St. p. 905. That sec- 
tion contains the following provision: 

"AU provisions of law now in force regulating the methods and System of 
review, tlirough appeals or Wrlts of error, shall regulate the methods and Sys- 
tem of appeals and writs of error provlde4 for in this act in respect of the 
circuit courts of appeals, Ineluding ail provisions for bondS' or other securities 
to be required and taken on such appeals and writs of error, and any judge 
of the circuit courts of appeals in respect of cases brought or to be bfought to 
that court, shall hâve the same po-Wers and duties as to the allowanceiOf 
appeals or ifvlrits of error, and, the condition of such allowanee, as now by law 
belong tq thçi jii^tlces or judge» In r,espect of the existing courts of the United 
States réspectiv'ely." 

This provision of the act creating the circuit courts of appeals 
without dOubtmakès theii provisions of section 1007 applicable to 
them as well as the Suprême court. It folloWS, therefore, that the 
. order dicecting that the bond taken on January 9, 1900, should oper- 
ate as a supersedeas isinfeflectual for that purpose. 

The motion to dismisa the. writ of error is bàsed on two grounds: 
Mrst. lÉli&iclaimed that the rendition of a judgment in favor of I. 
QoOdwinion June 9, 1899, operated to terminate the garnishment pro- 
Ceédings against the garnishee, Mulvane, as of that date; and that, 
ibecause it had such efféct, the writ of error should hâve been sued 
.ôutîwithin six ûionths thereafter, to wit, on or before December 9, 
1899. This position we regard as nntenable. lïie garnishee wa:s in- 
terrogated by the plaintiff in the attachment suit as to his indebt- 
édness not only to I. Goodwin, biit as respects his indebtedness to 
ail of the delendants; and he denied, that he was indebted to any of 
them except the wife of A. G. Goodwin. A judgment was recov- 
ered as against two of the défendants, and if it be true, as the plain- 
tiff contends, that he servèd a notice on the garnishee of his inten 
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tion'to controvert tlie fact& stated in his answer, then an issue re- 
mained to be tried as between the plaintiff and the garnishee after 
the issues in the attachaient suit had been disposed of by the judg- 
nient rendered on June 9, 1899. If I. Goodwin had been the sole 
défendant in the attachaient suit, or if the garnishee had been inter- 
rogated only as to his indebtedness to her, it may well be that the 
final judgment in her favor in the main case would hâve had the 
eiïect claimed for it. But it caunot be said to hâve had that opéra- 
tion when it appears that a judgment was recovered against two 
of the défendants, and the plaintiiï insists that he bas given the 
requisite notice, which, under the statutes of the state of Kansas, 
entitles him to challenge ail of the facts alleged in the garnishee's 
answer. While the garnishment proceeding is incidental to the at- 
tachinent suit, yet it is a separate proceeding, in which an independ- 
ent judgment may be rendered either for or against the garnishee, 
which judgment may be reviewed by a writ of error sued ont by 
either party thereto. 

It is further claimed that, althougli a writ of error could be brought 
to review the order of August 30, 1899, yet that the présent writ was 
brought too late, although it Avas sued ont within the six raonths 
limited for proseeuting writs to this court. This contention is 
founded on section 567 (Gen. St. Kan. 18S9, p. 1521), which, as it 
is claimed, has been adopted and made obligatory upon the fédéral 
courts in garnishment proceedings by section 933 of the Revised 
Statutes of the United States. The Kansas statute provides that: 

"When an order discharging or modifying an attachment or a temporary in- 
junctlon shall be made in any case and the party who obtained such attach- 
ment or injunction shaU except to such order for the purpose of having the 
same reviewed in the suprême court npon pétition in error, the court or judge 
granting such order shall upon application of the proper party flx the time, 
not exceeding thirty days from the discharge or modiflcation of said attachment 
Or injunction, within which such pétition in error shall be flled. * » * if 
such pétition in error shall not be flled within the time limited the order of dis- 
charge shall become operative and be carried into effect. ♦ * *" 

The statute in question has référence, we think, to interlocutory 
orders made during the progress of a case, which either discharge 
or niodify an attachment or a temporary injunction. It has no réf- 
érence, we think, to a final judgment entered in an attachment suit 
or in a garnishment proceeding, such as the order or judgment in- 
volved in the case at bar, which has the effect of releasing attached 
property or discharging a garnishee. In such cases an appeal may 
be taken, or a writ of error prosecuted, within the time ordinarily 
allowed to prosecute an appeal from a final judgment or decree. 
But, if this were not so, section 11 of the act creating the circuit 
courts of appeals (Supp. Rev. St. p. 905) i)ermits a writ of error 
to be sued eut to review a judgment at law at any time within fi 
months after the entry of the judgment, and section 1007 of the 
Eevised Statutes permits a party desiring to hâve a judgment re- 
viewed to obtain a supersedeas by giving the requisite bond within 
60 days, and thèse provisions of the fédéral statute cannot be re- 
garded. as overbome by the local law of the state prescribing a dif- 
férent period within which a writ of error must be brought to re- 
loi F.— 42 
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view a final jddémèM. If there iâ aity Coiiflict between the local 
stataté àûd the fedèrà! Statute, the latter must prevail. In this caae, 
hoWôver, there is no such conflict, inateuck as the local statute 
hâs référence, as we thitok, to interloétitory orders made during the 
prg^tes^ of a case whereby aài attachmènt îs discharged, and not to 
a iftnàl Jjtadgment whicH hà^ that effect. The motion to dismiss the 
writ of error is accordingly denied. But the motion to vacate the 
supersedèas is allowed, and an ordep will be entered to the effect 
that the bond heretofore given on Jantiary 9, 1900, shall from this 
time stand as an obligation for costs, and shall hâve no other force 
or effect 



BVANS-SNIDEE-BUBL CO. V. McCASKILIJ. 

(Circuit Court of Appeals, Eiglitb arcult. April 2, 1900.) 

No. 1,283. 

1. Circuit i;ourtv-.jurisdiction— Bbyie-w. 

The act ereatlng the circuit courts pf appeals does not give such courts 
jarisdlction to revlew a judgment ot, a .circuit court which sustains an 
objection to Its Jurisdictlon and dismissèS the suit on that ground, but the 
plaintlfiE Bhould hare the question oiE juWsdlction cértlfled, and take his 
appeal or writ'of error dlrectly to the suprême court 

8. SAMB— AF)PEAI>— CeRTIPIED QDBSTlOÏSr. i 

If the question of jurisdictlon is in' issue, and the Jurisdictlon sustalned, 
and tien Judgment or deçree is rendered in favor of the défendant on the 
merlts, the plalntlffi, who l^as malptainèd the jurisdictlon, must appeal to 
the circuit cpntt of appeals, whérè, l'f ithe question of jurîsdlction arises, 
the circuit court of appelle mày certlfy It 

8. Samb—Rights oï' Dépendant. 

If the question of jurîsdlction is In Issue, and the Jurisdictlon ^ustalned, 
and the judgment on the merits is rendered in fayor of the plaintlfC, then 
the défendant can eleot elther to hâve tbe question cértlfled and go dlrectly 
to the suprême court, or to bring thei wbêle case to the circuit court of 
appeals, and the question o£ Jurisdictlon may then be cértlfled by that 

■ ■ eOUÏt.' ■'■'■^ ' ' ■'■!'' i '■''>!. ■■'■ ;-, 

4'.'8ÀME—CRbsâ Appeal. ■ ^ ^■' ■■■::., 

1 If, Inthè case last Btipposed, the plailntlff bas gronnflof complaint in 
respeet of.the Jndgmen.trheij^s;reçpTeî'ed, he may -aiso, carry the case to 
the cirmit co|urt of appelais on the.pierits by cross appeal or wrlt of error 
If the aèîèndant h^s talcfen îtlie casétheté, or indepëndenily If the défend- 
ant has càtiïéd thé case ta the siipiieîhë cotirt on the q.Ueâtlon of jurisdlc- 
tldn aic^nejtfand in this instance tl!é:«lroBl:^ court of appeals will suspend 
a décision Kpon the tuerlts until theQuestioD of .Juitsdict|on bas been de- 
,, ,,termin^d.,^ ,,,.,.,.■ , ^;, ,'^ ,,,,.■:',. 

ïhe same , observations ar« appl}çp.ble wîiere a plalntifE objects. to the 
jvirlsdlctlon, àhd Is, or Dotjl parties ifè, diiSsàtisfled -«vith the Judgnient upon 
thenierltS; ' ; : ■■■ i:' ■■.-■ \ '■.■,■.■•• 

S.' Same— CBtiTii'ïcATE Tô StJPBEMB CobtiT. " 

' The powet of the drbidt court of appeal* to certlfy the question of Jurts- 

; i ; diction to the suprême court necessarlly: includes.the povyer in that court 
to décide the questlonj,aa,(i,,i|i ei^ery(,ca|eî in wblch the complalning party 
has the r^ght, or bas ahëÇ.e'xercl8eS| Qie option, to carry hls case to the cir- 
cuit boûrtofappéals'foi' retlew.thàit' court may décide the question of 

■ Jurisdictlon.' •'■ ■■' '''■■■''- ' ■: h:- ■/ :. 
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In Error to the Circuit Court of the United States for the Eastem 
District of Missouri. 

H. M. Pollard and C. L. Mott, for plaintiff in error. 

William S. Anthonj and James Orchard, for défendant in error. 

Before CALDWELL, SAI^BORN, and THAYEE, Circuit Judges. 

SAJNBORN, Circuit Judge. The Evans-Snider-Buel Company, the 
plaintiff in error, brought an action in the Eastern district of Missouri 
against the défendant in error, J. C. McCaskill. The plaintiff in error 
alleged that it was a corporation of the state of Illinois, and that Mc- 
Caskill was a résident and citizen of the Eastern district of the state 
of Missouri. McCaskill flled a plea to the jurisdiction of the circuit 
court, in which he alleged that he was not at the time of flling the com- 
plaint, and had not been at any time since, a résident of that district, 
but that he was a résident of the Western judicial district of the 
state of Missouri, and prayed the court to dismiss the case against 
him for the reason that it was without jurisdiction thereof . The cir- 
cuit court found the plea to be true, and dismissed the case against the 
défendant in error on the ground that it had no jurisdiction ©ver him, 
because he was a résident and citizen of the Western district of Mis- 
souri. This writ of error was sued ont to reverse this judgment of 
dismissal. The défendant in error moved to dismiss the writ on the 
ground that this court has iio jurisdiction to détermine the question it 
présents. 

The act of March 3, 1891 (26 Stat. c. 517, p. 826), which established 
the circuit courts of appeals, provides in its fourth section that "the 
review, by appeal, by writ of error, or otherwise, from the existing cir- 
cuit courts shall be had only in the suprême court of the United States 
or in the circuit courts of appeals hereby established according to the 
provisions of this act régula ting the same"; in section 5, that "appeals 
or writs of error may be taken from * * * the existing circuit 
courts direct to the suprême court * * * in any case in which the 
jurisdiction of the court is in issue; in such cases the question of juris- 
diction alone shall be certified to the suprême court from the court 
below for décision"; in section 6, that the circuit courts of appeçils 
"shall exercise appellate jurisdiction to review by appeal or by writ 
of error final décision in the * * * existing circuit courts in ail 
cases other than those provided for in the preceding section of this 
act, unless otherwise provided by law, and the judgments or decrees of 
the circuit çohrts of appeals shall be final * * * in ail cases in 
which the jurisdiction is dépendent entirely upon the opposite parties 
to the suit or contre versy, being aliens and citizeps of the United 
States or citizens of différent states, • * • excepting that in 
every suçh subject within its appellate jurisdiction the circuit court of 
appeals é^t any time may certify to the suprême court ofj the United 
States any questions or propositions of law concerning which it desires 
the instruction of that court for its proper décision. And thereupon 
the suprême court may either give its instruction on the questions 
and propositions certified to it, which shall be binding upon the circuit 
courts of appeals in such case, or it may require that the whole record 
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andiGanse way be sent tip to it for its considération, 'ànd thereupon 
shall décide the whole matter in controversy in the same manner as if 
it had been brought there for review by writ of error or appeal," and 
exceptirig also thattljè suprême court might require, by certiorari 
or otherwisè, that any case in which, tlie decisioû of tlie circuit court 
of appèais was màde flùal should be Certified to it for its review and 
détermination, with the same power and authority in the case as if it 
had been carried by apf)eal or writ of èrror to that court. In the case 
of U. Si v; Jahn, 155 U; S: 109, 114, 15 Sup. Ct. 41, 39 L. Ed. 90, the 
suprême iBourt laid dowû the rules which détermine the respectiTC 
jurisdictions: of the suprême court and the circuit courts of appeals 
under the foregoing provisions of the act of congrèss in thèse words: 

"(1) If the jurisdîetion ôf- thè ctrciiit court is In issue, and decided In favor 
of the dejfendant, as that disposes of the case, the pla.tntiff should hâve the 
question certified, and taise; his appeal, or; writ of error idjrectly to this court. 
(2) If the question of ji.irisdiçtion is in issue, apd the jurissdlction sustained, and 
then judgment or decree is rëhdered in favor of the deferioant on the merits, 
the Iplalntiff, who hais maiutalned the juWsdiction, must apt>eal to the circuit 
court of app,eals, wherie, if the question bfjurisdiction arises, the circuit court 
of appeals may cer^if y ,it. (3) If the, question of Jurisdîetion is in issue, and 
the Jurlsdiction sustained,, and, the judgment on the merits is rendered in fa- 
vor of the plaintitf, theU ïhe 'défendant can elect either to have the question 
certified, ind come directly to this court,,' ôr to carry thé •whole case to the 
circuit court of appeals, and thie question ofjurisdictloil can be certified by 
that court (4) If in the case last suppQ^fd the plaintiff has ground of com- 
plaint in respect of the Judgment he lia» rçcovered, he may also carry the case 
to the circuit court of àjipéâls on the merlt&i, âkid this he may do by way of 
cross appeal or writ of error It the défendant has taken the case there, or inde- 
pendently if the défendant lias Carried thedalSe tbtlii^ court on the question 
of jurlsdiction alone, and in tbls Instanç»; the circuit court of appeals will 
suspend a décision upon tbè merits until thè question of jurisdîetion has beei) 
delermîneia. (5) The samé observations' are applicable where a plalntiff objecta 
to the jurisdîetion, and iS,- or both pa-rtiéS are, dlssattsfied with the judgment 
on the merits. (8) In efverjf ,çase in iwhit;h the complaining party has the right 
or has and exercises the,Dptipn to çarry his case to the circuit court of, appeals 
for revidw, that court m^y '^iecldp ihe question of jurlsdiction as well as the 
question on thè merits, for the power of that court tô certifj' the question 
of jurisdlCirton to the suprême court assumes 'the power to décide it." U. S. 
V. Jiihn, 155 U. S. 109, tl3, ^5 Sup. a. 39, 39 li. Ed. 87. 

The case at bar falls tihdèr thë flrst rnlfe announced by the suprême 
court. The jurisdiction df the circuit court was in issue. It was de- 
cided in favor of the défendant. That décision disposed of the case, 
The suprême court had jurisdiction to review that décision under sec- 
tion 5 of the act of March 3, 1891, and the plaintiff in error had the 
right to hâve the question certified, and to talie his appeal or writ of er- 
ror directly to that court. Under section 6 of the act this court has 
lurisdiction to review a final décision ol the circuit court only in a case 
dther than thoSe provided for in sectiëû 5 Of the act. As this was pro- 
vided for in section 5, and jurisdiction to review the judgment hère 
was there given to the suprême coùrï, tbis court has no jurisdiction to 
review it, and thè motion todistùisâ the writ must be granted. It is 
so ordered. 
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FIVE TRACTS OF LAND IN OUMBERLAND TP., ADAMS CO., PA., v. . 
UNITED STATES. 

(Circuit Court of Appeals, Tliird Circuit. April 25. 1900.) 

No. 32. 

1. Emtkent Domain— Measurk of Compensation fob Pboperty Takkn — 
Mahket Value. 

In estimating tlie compensatioa to wliich a landowner Is entitled on 
tlie taliing of his property for a public use, tlie adaptability of tlie prop- 
ertj' in its présent state and surroundings for other and more valuable 
puiposes tlian tliose to wliictL it bas been put is a proper élément to be 
considered in determining its market value; but its possible value under 
circumstaiices and conditions whicli do not exist, but whicli tlie owner 
may intend to create, cannot be considered. 

3. Samk. 

In proceedings by tlie IJnited States for the condemnation, for the pur- 
pose of a national park, of land whlch formed a part of a battlefield, the 
measure of compensation to whicb the owner Is entitled is the market 
value of the land, and, if such value is enhanced by its historical asso- 
ciations, such faet is a proper élément to be considered; but the fact 
that the land is desired by the United States for a particular purpose is 
not an eleîBent of market value, and évidence of priées paid for land on 
other battleflelds, purchased for similar purposes, is inadmissible to fur- 
nish a basis of comparison by which to establish the market value of 
that in question. 

In Error to the Circuit Court of the United States lor the East- 
ern District of Pennsylvania. 

William MeClean and Wm. Arck McClean, for plaintiff in error. 
James M. Beck^ for the United States. 

Before ACHESON and GRAY, Circuit Judges, and KIEKPAT- 
KICK, District Judge. 

GRAY, Circuit Judge. The United States presented its pétition 
to the judges of the circuit court of the United States for the East- 
ern district of Pennsylvania, setting out the act of congress of Au- 
gust 1, 1888, entitled "An act to authorize condemnation of land for 
sites of public buildings and other purposes," the act of gênerai as- 
sembly of the state of Pennsylvania approved June 8, 1874, entitled 
"An act providing a mode by which the title to ail estâtes and in- 
terests in land in the state of Pennsylvania may be vested in the 
United States when no agreement can be made with the owners of 
the same for the purchase thereof," and the act of congress ap- 
proved February 11, 1895, entitled "An act to establish a national 
military park at Gettysburg, Pennsylvania," and describing flve 
certain tracts of land in Cumberland township, Adams county, Pa., 
the title to which it was necessary that the United States acquire, 
in order to carry out the purpose of said last-mentioned act of con- 
gress ; that the flve tracts of land are contained in map prepared by 
Maj. Gen. Daniel E. Sickles, United States army, of the battlefleld 
of Gettysburg, and were occupied by the infantry, cavalry, and ar- 
tillery on the Ist, 2d, and 3d days of July, A. D. 1863, and praying 
for the appointment of a jury to view, estimate, and détermine the 
value of the said lands. . 
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'rheq.ct of çon^ress.of August 1, :)L888 (section 2), above referred 
to, ptovidés tliat: ; , 

"The practlce, plçadings, forms and modes of proceedings in causes arising 
under the prftfisWhs of thls'act shàfl conforin, as ùeaif as may be, to the 
practice, pleadings, forms and proceedings existlng at the time in lilse causes 
in the cpurts of record in the statê within which such circuit or district 
courts are îiéld;aiiy mie of thé court to the contrary' notwlthstanding." 

The act 0f the gênerai assembly «f the state of Pennsylvania of 
June 8, ISTi^aboVè referred to, protides that, when it shall hap- 
pen that ^hiq tTRited' Stages Cànno]t agrée with the owner or owners 
thereof for tibe pwEchase of landa proposed to be taken as part of 
the premisés Which the United States are or may be authorized to 
acquiré in said commonwëalth for 'an|y publié use or purpose, a 
pétition may befiled in the court of . common p^eas of the county, 
in behalf of ;'f:|ie tJi^ited Sciâtes, aindaïtoi' notice to owners, etc., the 
said.courtis : authorized to appoint iseven freeholders, who, upon 
due qualifleation and giving due notice, shall estimate and deter- 
rnine the fàir'talue of the estâtes or intere^t in lands so proposed 
t9 be taljiehilO^ tbe usé of the ITniteid States, shall designate the sev- 
erai ownersthepeof, and shall report the same to the said court; 
and their award is made subject to appeal. After the passage of 
the act of congress of February 11, 1893, entitled "Au act to estab- 
lish a jj,atio,n£djpijllitary park, at Gettysburg, Pennsylvania," James 
^ M. Bect, Esq., district attbrney of the United St^1:es, in feehalf of ilae 
' United Sta.<;ea, ^nd pursuaiit to thç act of congress of August 1, 
188S, abotri 'refëi'i'ed to; màdé api)lication to the 'circuit conrt of the 
United States for the Easterh district of Pennsylvania, conforming 
irl Mid axiplioation, and în the proce'edings pursuant thereto, as near 
as possible, to the requirements of the act of the gieneral assembly 
of the State of Pennsylvania of June 8, 1874. The jury of viewers 
appointedîb]!^ the said cou*t met ior thé dischailge of "their dnties, 
aMé flled tàêir report in the ^aid^court. The landowners appealed 
fpo'mï the report of the said jury of viewers, and^ ith'eir appeal came 
on; for trial; in the circuit court 'of> the United States, ■ before his 
honor, George M. Dallas,» at the OetebertermOfi said court, 1898. 
Imthe coursé of the trîal in the circuit *^court the landowners called 
asà witness Gen. H. V. OBoynton. Counsel for; the government re- 
quested that it tehouldbe stated :<vhat was prOposédto be proved 
by Gen. fioyàton. Obunsel for thé landownersifstatèd that he would 
make the.offer», ifit wass dnderstood that it would be wifh the same 
force and efféet as if the witness hâd béen sworù. i i / 

■''The Cotil^ï' 'Therebeing^o' ob:îéétfoh, the oftei-'#i'il te made as If the 
wltiesç had beeinfîdaHed'BûdiÉVornj aad wiU beso tfeatéd^*f 

' . Oôunselj fp , jthe , Jando^n^r^,' theii mâde tîie o;jer a,? f ollows ; 

, "The|j<p;$v;ii6r9, jOf, Uiese,|^fa<fts,_()f, ]^d pionqse, tp , shpjiv^ tb^t ihe witness 
wBo; ga'4 'b,een,'éallea was à' qistlpgiuishedi'omcér, in the "sérvipé duri^ig the 
GIvft- Wàî-ï' tmt lie' at pi^se'Jiiisïn'th'é Vdluntéét' service, Wlti' the rank of 
bMgaaisr gèii&ï^l, locatèd'lat Glilhkàmâuga;; thatfbif'a' numbei? of yéarà he 
served i^SjCterki to the iCMck^^aetugai ço<mto>iNIoh and'the Ghattanooga cotni- 
mi^sïçjj.Jand! w^S; .Içtere^lje^i JTfi.p^^j a^qu^g/tipp . of, the lands y^^iich iliavé h^n 
acquired by tlie governm'eht on 'the flelii Ot Chickamauga and àt Ch£(t|:ar 
nooga Park; that after serving as clerk to thls comiiîissiPîi ' for a period ôf 
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flve years, during whieh time the Chlckamauga and Chattanooga enter- 
prise began, and througli which It was continued, he was appointed chair» 
man of the Ohicliamauga commission, and now holds that position; that 
he is thoroughly faniiliar with the battlefield of Gettysburg, having Tisited 
It on a number of occasions purely for the purpose of inspectiug the field; 
that he has talsen an Interest in the improvement of the fleld of Gettysburg 
in connection with his ofHeial dnties at Chlckamauga; that he la acquainted, 
from actual obsei-vation of the contracts, with the prlces paid by the United 
Statea for ground of a slmilar character at Ohicliamauga and at Chatta- 
nooga. We propose to ofCer hls testimony, relying on his intlmate acquaint- 
ance with the purchases there and with the fleld at Gettysburg, In the nature 
of expert testimony as to the market value of lands of a similar character 
to thèse, which we claim hâve a peculiar value. The Court: That is to 
say, to prove by a gentleman who dérives his knowledge from familiarity 
with Chattanooga and Chlckamauga, to which is superadded an occasional 
vislt to the fleld of Gettysburg, what prlces were paid for what he would 
say was similar property in this other place. Oounsel for Landowners: Yes, 
sir; in this other place. (Objected to.) The Court: The ofiEer which has 
been made, and which it has been agreed by counsel shall be treated by 
the court as if the witness had been called to the stand and duly swom, is 
an oflCer to prove by an expert the value of land. The first objection to 
the ofCer that impresses the court is that it does not appear sufflciently that 
the gentleman called would be an expert with respect to the value of the 
land in question. But there is a more far-reaching question, that perhaps 
raight as well be dealt with now as later. The court has no doubt, as at 
présent advised,^that the présent issue is to détermine the market value 
of the land which the govemment proposes to take, — that into the market 
value there does not enter every élément which contributes to constitute the 
market value. If the market value of the land has been enhanced by rea- 
son of its patriotic or historié associations, that is as much, in the judgment 
of the court, an élément to be coasidered, as if there were an open mine 
upon it, or any other matter of a similar nature had contributed to increase 
its value. But this discrimination, as it occurs to the court, must be borne 
in miud: that the question still Is as to market value, and not its peculiar 
value to the single, peculiar purchaser, — the government of the United States. 
Its market value cannot be increased because the United States proposes to 
purchase it for any one purpose or another. * * * In other words, I re- 
peat, the market value is to be ascertained. and. no matter what may be 
the thing which enhances or diminishes market value, the jury are entitled 
to hâve it and consider it, but they are not entitled to consider this property 
as being of increased value because the United States is purchaser for a 
purpose. The offer is therefore overruled. (Exception noted in each case 
for the landowners.)" 

It does not appear that Gren. Boynton was a résident of the county 
where the lands lie, or even a citizen of the state of Pennsylvania, 
and he did not prof ess to hâve knowledge of the market value of 
the lands in question, except as above stated, ail of which is true 
in regard to the next witness offered by counsel for plaintifE in error, 
as follows: 

"We offer General Ezra A. Carman, a member of the Antietam battlefield 
commission, who is at présent in charge of the work of that commission, 
and who fought a.t the battie of Gettysburg, who is thoroughly famillar with. 
the field, who Ws visited the field a humber of times since the war, ana 
svho Conducted the business of purchasing land on the battlefield of Antietam 
for the govemment, for the purpose of showing prlces paid by the United. 
States for lands of a character similar to thèse about to be taken, although 
on a différent fleld, for the same purpose as stated in my preceding offer of 
General Boynton. (Objected to.) The Court: It is difficult to distlngulsh 
this offer, in prineiple, from the one ruled apon. Therefore, for 'the same 
reasons, this oflfer is rejected. (Exceptions noted In each case for the land- 
owners.)" 



The landownè»s rfchen called as a witaesB J; lmoi?y>iBair, and an 
otfer was made.ttt'J^pove'by the wittiess the orgafifeEttîôn of the Get- 
ty^burg Springs:;^ Piotel Company, tÏÏp, owner of tJ*aç(tS 1 and 2 ; acts 
alrëady done by ;tiae said company in-tiie developmèiit of their prop- 
erty; the intended uses of the land bought by the said company, 
including uses to bé madë of the land sought tb be condemned, 
whiçh Tf.ôuld show the relation of sàjA five tracts f 6 the other land 
of t%,,cpmpàaiy; and the interférence with the work of the company 
by the XJnited States and its représentatives,— that ail thèse facts 
were admissible, not only as parts of the res gestse, and to show 
the actuai State of the rhatter, for the considération of the jury, but 
also as an élément in 'àètermining the damages, to the landowners. 
The court rejected the testimony, and.noted an exception for the 
landowners. The landowners iiled bill of exceptions to the action 
of the court in the rejëctiôn of the testimony of tihe three witnesses 
as Offerèd, anil af terwards assigned. for error such rulings of the 
learned court below. TJje grounds of their exceptions are, in sub- 
stance, as follows: (1) The rejection of the offer to prove by Gen. 
H. V. Boyntbn the valuç of the lands in question; (2) the rejection 
of the offer to prove by Ezra A. Ciarman the value of the lands in 
question; (3) the rejection of the offer to prove by J. Emory Bair 
acts aiready done by the Gettysburg Springs & Hôtel Company, and 
the intended uses of the lands (Nos. 1 and 2) bought by said com- 
pany. The flrst two grounds of exception are precisely similar. 

The court, in its charge to the jury, which we think was exceed- 
ingly fair to both sides of the controversy, stated with accuracy 
and fully the rules by whieh they were to ascertain the value of the 
lands in quéstipn. Among other thiûgs, the court said : 

"Market valve is not to ;!» determlned; by what a property would bring 
at an enforced sale, where the owner was compelled to part with it, without 
considération as to wiietheç. anybody deslred to purctiase It or not. Tliat 
would not nia,ke a market, and tlierefore i tlie resultlng price would not be 
a market pr}ce. What the owner is entitled to recelyeiat your hands in eaeh 
of thèse leases Is the pries that would ia ail probability — the probability 
being base(}: xfpon the eyidençe in the caser— resuit from fair negotiation, 
where the seller is wllling to sell, aiid the buyer desires to buy. * * * As 
to availability for building lots, permit me to say this for your guidanee: 
That preseflt' fexlstîng adaptablUty to purposes' more advantageous than those 
to which the laiïd is now pot ffiay be Oon^idered. By that the; court meâns 
that you ^re not compelled, beeause lanâ Is now, for instance, used only 
for agrieultural purposes, to exclude enti'rely from your considération any 
présent, ëxlstlng;ïdaptabili+3' Which It mày hâve for a more profitable pur- 
(posëi But In ali cases thls' value must- be actuai, not spéculative merely. 
The land Is not to be valued as if the possible were in existence, but at Its 
présent wqrth in ylew of the possibllity," 

After eOnsidering thç case whére it is not proposed to buy ail of 
the land in the tract, a part of ijvhich is proposed to, be condemned, 
and laying dowii the correct rule for ascertaining, not only the value 
of the part taken, but any damage that may resuit from the taking 
to the part left, the court proceeds'to the discussion of anothér 
phase oï the question to bë considefed by the jury, and says: 

"Upou; thèse subjects, however, while they will not, perhaps, be free from 
difiîeulty, you will, I assume, hâve less, difflculty than upon the remaining 
élément of value which is iasisted upon, nâmely, that whicli has been spoken 
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ot as 'bistoric value.' There Is -no doubt that bistorlc association may ente? 
into the market value of tbe land, but you are not to gire, as separate Items — 
First market value; and, second, historié value. If you did that you vcould 
depaxt from what I bave s.nid to you tbe law bas cstablished as the meas- 
ure of just compensation, wliich is market value. ■ But as I said to counsel 
during tbe course of the o.Tiise, if a pièce of land bas in the market a value 
because there are trees upon it, a value because tbere are stones npon it, 
a value because it may be used to raise cereals, a value for any other physical 
peeuliarity of the proporty, if it also bas in tbe market a value based upon 
Its blstorlciil associations, thiit as much enters into marUet value as would 
a mine opened upon the property, or a well dug upon it. It la a part ot 
the différent matters that go to contribute to the sum total of market value. 
Just in that way you are entitled to consider historié value, if you believe 
from the évidence that market value is at ail enbanced by bistorical value. 
* * • Nor, keeping your minds always to market value, are you to con- 
sider tbe valuation with référence to the neeessitles of the government of 
the United States to take the property, or tbe particular purposea to which 
the United States government proposes to put it. * * • You are getting 
at tbe market value. Therefore observe, not wbat the United States might 
be wllling to pay in order to carry out the purpose wbich It bas in view, — 
that is not the question, — but what In tbe market would any purebaser de- 
«iring to huy this property be willing to give for It consldering ail the élé- 
ments that bave been stated, in order to acqulre it from a seller willing to 
sell." 

In the passages quoted, we think the learned judge in the court 
below bas clearly and correctly stated the rules of law which should 
govern a jury in the ascertainment of the value of the land pro- 
posed to be taken by the United States, and the damages resulting 
therefrom. We are also of opinion that the proffers of testimony, 
above stated, and which were rejected by the court and made the 
causes of exception, were properly rejected, for the reasons given. 
We therefore feel that it is only necessary to refer to thèse rulinga, 
and the reasons given theref or, as well as to the charge of the court 
to the jury, as in accord with our own judgment, and as a sufflcient 
statement of the reasons controlling this court in aifirming the judg- 
ment of the court below. The judgment in this case is hereby 
afiBrmed. 



EANSOM V. CITY OF PIERRE. 

(Circuit Court of Appeals, Eigbth Circuit April 16, 1900.) 

No. 1,305. 

1 Rbb Jddicata— Pleading Former Jddgmeht as Bas— Identitt of Parties. 
An action by a bondholder of a clty against the city treasurer In bis 
officiai eapacity for a mandamus to dompel payment of interest coupons 
out of money in bis bands already collected for that purpose Is virtu- 
ally an action against the city, and a judgment therein adjudging the 
coupons void may be pleaded in bar ol a subséquent action brought 
by the plaintiff against tbe clty by name to recover judgment on tbe same 
coupons. 

a. Bamb— Effkct of Pbndenct of Appeal. 

When a case removed to an appellate court by a writ of error or an 
appeal is not there tried de novo, but tbe record made below is simply 
re-examined, and tbe Judgment either reversed or afiirmed, such an appeal 
or writ of error does not vacate the judgment below, or prevent it from 
being pleaded, and given in évidence, as an estoppel upon issues wbich 
were tried and determined, in the absence of a statute providing tbat it 
ehall not be so used peuding appeal. A supersedeas bond merely stays 



666 'l(fl Ï^DBRAL aBfOÏWBR. iï 

proeess for enforcemeilt tjf the judginetlt, ànd floes not vacate the judg-, 
ment, or change ita effect as an csto^tiél. 
9. Bamh— Statctôby PboVïsioSS. 

Oomp. Law8 Dak. 188T, $ 534S, provl^ing that "an action la deemed to 
be pendlng from the tîmé Of ita commencéMeiit outil Its final détermina- 
tion upon appeal, or liiitil ïhe tlme for aplpeal bas pàssed, unless the judg- 
ment be eooner satisfled;" 'was intended tb àpply only to the auestion of 
Us pendehs, and It doës nôt prerent a final Judgment of one of the court» 
of the State of superlor jtirlsdictlon f roin, belng pleaded In bar of another 
suit between the same Çartlës, and upbn the samô Cause of action, during 
the pendency of an âppëMl; therefrom. Sàûbotn, Circuit Judge, dlssenting. 

i. Appeal— Disposition OJJ ÇAtisB—iîppBOTOP'CBXNQP IN Statb of Facts. 
Where a. Judgment ot a sfatebourt, wblcll bas been buccessfuUy pleaded 
In bar of another suit bétyeen thé samô pài^tléB In a circuit court of the 
United States, is rëvergèiï'pfl appeàl by,tbë,^ppreme court of the state 
during the pçndency of, prip'çeèdlngs tp r^vle^ tbe Judgment of thp circuit 
court on a -wrlt of erroï froin the circuit Court ç>if appeals, the latter court 
may properly départ , from the ordinary rulè whlch requlres It to détermine 
the cause Upon the tact8';â| shown by tibie record, ,kpd, upon belng advlseà 
Jn an ;^utheù,tlc maiiner/^f the action of tbe stàtt; court, may, in. the ex- 
ercise of Itâ (iiscretlonârj'' Power,, vacaté the Judgment below, àltbough 
the recotd disèloses no étepr, wtiere suëh afetlon wlll shortcij JlVigation, 
. and best subserve the endB Of Jtistlce. . jji, 

Id Brrôrto the Circuit Court ot ihe United States for the District 
trf South Dakota. ; 

îhia case lit ïiefore thls court for décision upon the following facts ànd cir- 
cumstanees: The action Jsl fôUnded upon 500 coupons clipped from 100 bonds 
whloh tfere lissued by thp cfty ofPierré.S. P., on October 1, 1891, to refund 
Its theuoutjBtanding IndèJ^tedResp. Qnehundred of the coupons lu suit ma- 
tured October i, 1885, and an ëqual numbër of the rerhainder on Aprll 1, 1896, 
Octeber 1, 18&6, ApWl 1, ISèt.'aiid October 1; 1897, respectlTely. On Septem- 
bér 28, 189«, jamfes J. Hansbn4,'*he plalnttff in error, who was also the plaln- 
tilt belowi beganian actionsby mandamus lai the circuit court for \ the Sixth 
Judicial circluit of the state, ofi South Dakota against Çorwlp D. Me^fJ; as city 
ti^a^urer- of thè cjtjr of Pierre, tp coinpel hlm to apply the sum of $8,431,10, 
tbêh in bis hands'âs clty'trcasurer, to the payment bf tbosc of the àforesaid 
cbùpbns which matUfed Octobért'l, 1895, and Aprll 1*,' 1896, belng those that 
were then overdue. Thia money in the treasurer's hapds had been coUected, 
as It seems, by taxation to pay sald coupons. The treasurer, in hls ofiiclal 
capacity, pleaded to the Information for the wrlt that the coupons whIch he 
was asked to pay were ,xold,for the reasçn tbat the .bonds from whlch they 
had been detached had béèn ISsuéd'by the clty of Pierre without anthorlty of 
law, at a tii^e when Its.lpdebtedness exceeded; the amount of Indebtedness 
that It v?as àuthorlzed tocontract under tbe constitution of the state, and 
that sald coupons and the bonds from ■whlflh they were detached were for that 
reason utterly yoid. There was a trial upon the Issues so tendered In the man- 
damus pr&eèdlng, and a flndlnig by the court that the coupons were Illégal and 
vold, as allèged, and a Jtidgment that the Éiandamus piroceedlngs bfe dlsmissed 
at thé plalntiff'â cost. Frbm tïils Judgment, rendered on June 29, 1897, Eansom, 
thé plalntifl In étror, pertec1;ëd an appeal :tO tlie suprême court p£ South Da- 
kota on Septtember 24, 1897, gl'fring a superSed^ bond. The stilt at bar was 
commenced In the circuit ëouirt bf tiiç iJnited States for the Southern division 
of thë district of South Dakota on February 23, 1898, while the appeal in the 
before-mentioned suit was pending and undetermined. In its answer to the 
suit at bar tbe clty of Pierre plea-ded, amoig other défenses, the Judgment 
theretofore rendered In fa voir of Its clty treasurer on June 27, 1887, by the 
circuit court for the Slxth judlclal circuit of the state of South Dakota, as a 
bar to a recovery. Thls défense was snstained by the trial court, and a Judg- 
ment was accordingly rendered dismissing the complalnt. The plalntitC below 
thereupon removed the record to thls court by a writ of error. When the 
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trial In the case at bar took place, tlie mandamus proceeding above mentloned 
was stiU pending and undetermined In the suprême court of South Dakota, 
and it was so pending and undetermined when the casé was argued in thls 
court. 

Robert W. Stewart (Henry E. ïïorner, on the brief), for plaintiff 
in error. 

Ivan W. Goodner, for défendant in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

This cause having been decided below in favor of the défendant 
city on the ground that the judgment of the circuit court for the 
Sixth judicial circuit of the state of South Dakota in the mandamus 
suit brought by James J. Ransom, the présent plaintiff in error, 
against Corwin D. Mead, the city treasurer of the city of Pierre, 
conclugively established that the coupons in suit were issued without 
authority of law, and wefe, therefore, void, the principal question 
that was discussed on the argument was whether the judgment of the 
state court in the mandamus suit could be pleaded and received in évi- 
dence in the présent action as a former adjudication. It is true that 
counsel for the city endeavored to support the judgment below on 
the additional ground that the coupons in suit must be regarded as 
void irrespective of the, former adjudication, because at the time the 
bonds were issued the city had already exceeded the limit of valid 
indebtedness; but the trial court overruled the latter contention, and 
its action in that respect was strictly in accordance with two décisions 
of this court where the varions points urged by the city in support of 
the latter défense were fully considered and decided adversely to its 
contention. Board of Education of City of Huron v. îs'ational Life Ins. 
Cm., 36 C. C. A. 278, 94 Fed. 324; City of Huron v. Second Ward Sav. 
Bank, 57 U. S. App. 593, 30 C. C. A. 38, 86 Fed. 272. We discover 
no reasons for altering in any respect the views heretofore expressed 
by this court in the cases last cited, and accordingly agrée with the 
leamed trial judge that but for the rendition of the' judgment in the 
mandamus proceeding the plaintiff would hâve been entitled to a ver- 
dict for the full amount of the coupons in suit. Since this case was 
argued, and while it has been under advisement, the suprême court 
of South Dakota has decided the mandamus case against the city treas- 
urer of the city of Pierre, and we hâve been furnished with a certified 
copy of its décision, which was promulgated on March 2, 1900, but is 
not as yet ofîicially reported. Insurance Co. v. Mead, 82 N. W. 78. An 
examination of that décision, which contains a careful review of ail 
the questions involved in the controversy between the city and the 
Iwndholder, shows that the suprême court of the state has decided the 
following propositions: First, that the city of Pierre, under its charter, 
did hâve the power to issue bonds for the pui-pose of funding its out- 
standing indebtedness, which appears to hâve been one of the mooted 
jwints in the mandamus suit; second, that, although the territorial 
limirs of the city of Pierre and the school district embracing the city 
were coextensive, yet the debts of the latter cannot be added to those 



668 101 PBDEHAL .RUPORTB». 

of the former for thé purpose of ascertaiiiTng iï tlie city iniîebted- 
ness exceeded t^i^i Ijegal limit,--thé two ^corporations, the city and 
the school district, tëing separate légal entities; third, that the 
bonds issued being for the sum of $150,000^ and 5 peu cent, of the as- 
sessed value of city propbrty being $161,144.40, the bonds did not 
show on their face that the debt occasioned thereby would exceed 
the légal limit of city indebtedness; fourth, that the issuance of bonds 
for thè purpose of taking ûp and retiring an outstanding indebtedness 
does not in the state of South Dakota create a new or additional debt, 
within the meaning of the statutory or constitutional inhibitions of 
that state against creating an indebtedness in exCess of 5 per cent, of 
thè àssesfeed yaluation of municipal property, and that this is true 
whether siich bonds be exchanged directly for outstanding obligations, 
or whethër' the bonds bé sold, and the proceeds used to retire such 
obligations; and, lastly, that upon the facts disclosed by the record 
before the; suprême court of the state the bonds in controversy were 
valid obligations of the city. The judgment of the circuit court of 
the state in the mandamus suit was accordingly reversed, and a new 
trial ordered. 

On the argument of this cause it was urged on behalf of the plain- 
tiff in error thàt the trial cotitt erred ip holding that the judgment in 
the mandamus proceeding'wàs cohclusive as respects the validity of 
the bonds in, cc>ntrbvers3^--First, beeaùse section 5343 of the Compiled 
Laws of Dakota of 1887 déclares that "an action is deemed to be 
pending f rom the time of its' commeûcèment until its final détermina- 
tion upon appeal, or until the time for appeal bas passed, unless the 
judgment be sooner sat^Sfied"; and, second, because the parties to 
the mandamus suit and tiie subject matter of that suit were not the 
same as in the case at bar. The majority of the members of this 
court entertain the view, however, that neither of thèse propositions 
is tenable. COncerning thè Second of thèse contentions, it may be said 
that, while the mandamus suit was brouglit against the city treas- 
urer, and not against the city by nàme, yet that offtcer was sued in 
his officiai capacity, and not as an individual. He did not défend the 
action for his personal benefit, but iii right of the city, and, as cus- 
todian of its funds, to protect theto against an illégal demand. The 
city permitted him to so défend, and the défense was doubtless made 
at the city's expense. ïn that proceeding the city of Pierre was in 
reality challfinging the validity of the bonds now in controversy in 
the name of its treasurer, and for its own benefit and advantage. If 
that suit had resulted differently, the city would not hâve been heard 
to say that it was not bound by the judgment, because it was not 
sued in its corporate name, but in the name of one of its ofticers. 
The record also shows that the défenses interposed, litigated, and de- 
cided in that proceeding were identically the same as those whieh 
were interposed and litigated ip the case at bar, except the issue ten- 
dered by the plea of a former adjudication. Under thèse circum- 
stances the last-mentioned plea was well made, and was sustained by 
the record made in the mandamus suit, which was introduced in évi- 
dence. Holt Co. V. National Life Ins. Co., 25 C. C. A. 469, 80 Fed. 
686; Scotland Co. v. Hill, 112 U. S. 183, 5 Stip. Ct. 93, 28 L. Ed. 692; 
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In re Ayers, 123 U. S. 443, 8 Sup. a. 164, 31 L. Ed. 216; Harmon v. 
Auditor, 123 111. 122, 13 N. E. 161; 1 Herm. Estop. p. 166. 

The flrst contention of the plaintifE in error, stated above, présents 
a question of greater difflculty. In many cases the question has been 
mooted whether, when a writ of error has been sued ont, or when an 
appeal has been taken which opérâtes essentially as a writ of error, 
to review a judgment at nisi prius, and a supersedeas bond has been 
given to stay proceedings, such a judgment may be received in évi- 
dence in another suit between the same parties in support of the plea 
of res judicata; and, while the décisions upon this question hâve not 
been uniform, yet, in our judgment, the weight of judicial opinion, as 
well as Sound reason, is that, when a case which is removed to an ap- 
pellate court by a writ of error or an appeal is not there tried de novo, 
but the record made below is simply re-examined, and the judgment 
either reversed or afiQrmed, such an appeal or writ of error does not 
vacate the judgment below, or prevent it from being pleaded and 
given in evidepce as an estoppel upon issues which were tried and 
determined, unless some local statute provides that it shall not be 
so used pending the appeal. A supersedeas bond merely opérâtes to 
stay an exécution or other final process on the judgment. It does not 
vacate the judgment, nor prevent either party thereto from invoking 
it as an estoppel. Eailway Co. v. Twombly,' 100 U. S. 78, 81, 25 L. 
Ed. 550; Willard v. Ostrander, 51 Kan. 481, 32 Pac. 1092; Parkhurst 
V. Berdell, 110 N. Y. 386, 392, 18 N. E. 123; Scheible v. Slagle, 89 
Ind. 328; Paber v. Hovey, 117 Mass. 107; Thompson v. Griflftn, 69 
Tex. 139, 6 S. W. 410; Moore v. Williams, 132 111. 589, 24 N. E. 619; 
Bank v. Wheeler, 28 Oonn. 433 ; Oregonian Rv. Co. v. Oregon Railway 
& Navigation Co. (C. 0.) 27 Fed. 277, 284; Cloud v. Wilev, 29 Ark. 
80; Cain v. Williams, 16 Nev. 429; Freem. Judgm. § 328; EUiott, 
App. Proc. § 544, and citations. 

It is insisted, however, as before stated, that the statute of South 
Dakota quoted above was intended to prevent a judgment from being 
pleaded as an estoppel during the pendency of an appeal, and that 
view of the effect of the statute is supported by certain California deci" 
sions, in which state a similar statute has been enacted. Naftzger v. 
Gregg, 99 Cal. 83, 33 Pac. 758; In re Blythe's Estate, 99 Cal. 472, 34 
Pac. 108; Story v. Commercial Co., 100 Cal. 41, 34 Pac. 675. On the 
other hand, in the state of Oregon, where substantially the same statute 
is in force, it is held that the statute was not designed to prevent a judg- 
ment from being pleaded in bar of another suit on the same cause 
of action during the pendency of an appeal from the judgment. Day 
v. Holland, 15 Or. 464, 468, 469, 15 Pac. 855. The statute now under 
considération was enacted in the Dakotas before it was enacted in 
California, so that it cannot be said that the California doctrine be- 
came the law of the territory of Dakota by adoption. The décisions 
in California and Oregon are merely persuasive authority. While 
the suprême court of the state of South Dakota has never as yet 
placed an authoritative construction upon the statute in a case where 
a judgment that had been obtained in a civil action was pleaded in 
bar to another suit between the same parties during the pendency of 
an appeal from the judgment, yet it has held, notwithstanding the 
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Statut© fîii iqoeatiQfi,;that a juigment ia a criminal case may be given 
in évidence iiaraB|Olier caset a» canqlusiv&seyidence of a conviction for 
a erime, duriâg the pendenoy of attiftiroeal from the judgment In re 
Kirby, 10 a rB«i?22y :330, 331,; îja B W» 92. ! 

In tliis statei Of tJxeautlwritiçaan»! «pou an independent consid- 
ération, of: the question we hanfe-ceached the conclusion that the 
Dakota statuteito ,which the discussion relates was not intended to 
prevent a final judgmenit of one of its courts of superior jurisdic- 
iim from bei^ig: pleaded, in bar to another suit between the same 
parties and apou the saioe cause of action during the pendency of 
an appeal therefpom, but that its ipurpose was to affect purchasers 
oliproperty which is luiiitigation with notice of the litigation until 
the litigation is ended> -ilt is well known that courts hâve at times 
disagi^ed as to whetheruone who purchases property which is in 
litigation intennediate a judgment at nisi prius and the expiration 
of the timelimited f or suiçg out a writ of error or taking an appeal 
should bC' regarded as almna flde purchaser, or as affected with 
notice by lisrîpendens if an appeal is subsequently taken. Some 
courts hâve' lansweredthis' question in the affirmative, others in 
the négative. Rector v. Fitzgerald, 19 ,U. S. A,pp, 423, 427, 428, 8 C. 
0. A. 251, 59 Fed. 808, Sip, 811; TayW^s Lessee v. Boyd, 3 Ohio, 
^7, 352; -Eldridge v; \Walker, 80 Ill.,2î!0; Macklin v. Allenberg. 
100 Mo. 337i, 13 ^: W. 8#; Pierce v. Stinde, 11 Mq. App. 364; Me 
Cormicb Vp/McGSure, 6;SJackf- 4^6; Debell v. Foxworthy's Heirs, 9 
B. Mon. 228; (fHarle V. Iiangdonfs Heirs, 60 Tex. 555, 562; Marks 
Ti Gowles, 61 àiis. 299; ; iW« accprdingly incline to the view that the 
statut© waf intended to settle thiSi debatable point in South Dakota 
by saying, iin («ffect, thatone who purchases property af ter a judg- 
ment, but pripp to the efSpiration ;of the time limited for an appeal, 
shall be deemed a purchaser pendente lite. In the a.bsence of the 
statute afor^a4d,;the;;Suiflg out of a writ of error or the taking of 
an appeal n^ightrbe reg^ded as the institution of a new suit, and 
as having, nPi If ;Eféct on a ,title aeqnired before an app^l was taken. 
,In our judgment, the statute was not designed to hâve any other 
force and efifeçt than that last stated. It can hardly be supposed 
that it was intendedi to encourage litigants to bring repeated suits 
to settle the sîime co^troyersy, an\4 it ougtt not to be given an er- 
poneous interprétation because t)y. so doij^g tlie ends of justice would 
perhapsbe spbsièryed in the présent instance. 

In view, ïiojwever, of the récent décision by the suppenie court of 
South Dakoilp, ;the suljstance, of whicb|has been heretofpre stated, the 
question to l?ie,4ecided at this time is not in ail respects; thé same as the 
one which w^S discussed on the trial l^el.^w and at the hearing in this 
court. Assupiing, in vie;^,of ,what basalready been saî4, that the judg- 
ment in themandafmus sùitiWas pleiti4a,blé ^n bar, ^d determinative of 
the plaintifif*» rights in the case nowin han-d. so long as that judg- 
ment was unreversed, we are nevertheless confronted with the in- 
.quiry whether it shouid be given that effect when it is shown by a 
duly-certifled copy of the opinion of the suprême court of South 
Dakota that the judgment in question bas been vacated and an- 
nulled for error. As a gênerai proposition, it is doubtless true that 
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an appellate court is required to détermine whether a judgment 
which is challenged by a writ of error is erroneous upon the tacts 
disclosed by the record, and upon the tacts as they existed when the 
judgment was rendered. But, inasmuch as ail rules of procédure 
are intended to secure the administration of justice in an orderly 
manner, it does not seem reasonable that a rule of procédure should 
be observed when it is apparent that a strict adhérence thereto will 
work injustice. When an appellate court bas the power to Tacate 
a judgment rendered by a nisi prius court, o»/er whose proceedings 
it exercises supervision and control, and its attention is called in an 
authentic manner to something that has transpired since the trial, 
which renders it inéquitable to permit the judgment to be carried 
into effect, we think that it may lawfully exercise its power to an- 
nul the judgment and remit the record to the lower court for such 
further proceedings as may be necessary. It is essential, of course, 
that there should be a gênerai observance of rules of procédure, but 
compliance with a particular rule ought not to be required when a 
literal compliance therewith would defeat, rather than promote, 
the ends of justice. As a gênerai proposition, the rights of the par- 
ties to a suit are to be determined upon the facts as they exist when 
the action is commenced, or at least when the issues bave been 
formulated by pleadings. Nevertheless, the common law has al- 
ways permitted a défendant to take advantage of a défense grow- 
ing ont of what subsequently transpires by a plea puis darrein con- 
tinuance. Andrews, Steph. PI. § 77; Chit. PI. (16th Am. Ed.) pp. 
(i89, 690. In the state of New York, where the doctrine prevails 
that the taking of an appeal from a judgment does not prevent the 
judgment from being pleaded in bar to another action between the 
same parties, it is held that if, after a judgment has been success- 
fully pleaded in the second suit, it is reversed on appeal, the judg- 
ment in the second action may be set aside by the trial court for that 
reason, although no error was committed on the trial. Parkhurst 
V. Berdell, lÈ} N. Y. 386, 392, 18 N. E. 123. In the case of Humph- 
reys v. Leggett, 9 How. 296, 311, 13 L. Ed. 145 (see, also, Leggett 
V. Humphreys, 31 How. 66, 71, 16 L. Ed. 50), the facts appear to hâve 
been that, while a writ of error was pending in the suprême court of 
the United States to reverse a judgment in favor of a surety on a 
sherifPs bond, the whole penalty of the bond was collected of the 
surety under a judgment regularly obtained in a state court. The 
suprême court of the United States reversed the judgment in favor of 
the surety, and sent down its mandate directing the entry of a judg- 
ment against the surety for a speciâed sum. The surety thereupon 
pleaded puis darrein continuance the payment of the fuU penalty of 
the bond in obédience to the judgment of the state court, but the trial 
court disallowed the plea, and entered judgment according to the 
mandate. The surety then flled a bill to restrain the enforcement 
of the latter judgment, and it was held that he was entitled to the 
relief prayed for, inasmuch as the surety had been guilty of no 
lâches, and it would be inéquitable to permit an amount in excess 
of the penalty of the bond to be collected from him. Under the 
doctrine enunciated in that case it would seem that, if this court 
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shouM âffirm the judgmeniii below on the gi'ound that it cannot take 
cognifeancie of the récent décision of thé :supreme( court of the state 
of South Dabota, équitable relief might be affigrded against the judg- 
ment. But,ieven if such relief might be obtained, why should this 
court affinn the judgment, and compel the institution of a new suit, 
when it is advised in an authentic manner that the judgment which 
served to pre vent i the plaintifE from recovering below; was an erro- 
neous judgment, and that the same has been finally vacated and 
annulled? The trial court could havé granted a new trial because 
of the reversai of the judgment, although its record disclosed no er- 
ror, and it seems reasonable that this jpourt should exercise a similar 
discretionary povFer so long as it retains côntrol over the judgment, 
and a fact has been brought to its attention concerning which there 
can be no dispute. We cannot say that the existing complications 
are due to any fault or lâches of the plaintifE in error. When he 
brought the présent action he was doubtless advised by counsel that 
the judgment in the mandamus case could not be pleaded in bar, 
in view of the appéal therefrom and the provisions of the Dakota 
statute. The construction that had been placed on that statute 
by the courts of Califomia gave greati weight to this view, and, 
while we are constrained to hold that the view was erroneous, yet 
we are not prepared to décide that the plaintiff should be compelled 
to sustain a great loss because he has been guilty of no other fault 
than the bringing of an action based upon a mistaken view of the 
law. The trial court mig'ht hâve continued the case in hand of its 
own motion until the mandamus case was decided, and we think 
that such action ought to hâve been taken. That course, however, 
was not pursued, and it is the duty of this court, which still retains 
control of the judgment, to; take such action as will shorten litiga- 
tion, préserve the rights of both parties, and best subserve the ends 
of justice. In view of whât has been said, we conclude that we 
hâve the power and that it is our duty to reverse the judgment 
below, and romand the cause for a new trial. The judgment in, the 
mandamus case has been reversed, and the cause remanded for a 
new trial, and, if this court makes a similar order, it will be op- 
tional with the plaintiflf to prosecute either one of the suits and dis- 
miss the other, ànd by so doing avoid further complications growing 
out of the péndency of suit» upon the same cause of action in two 
courts of eO'ordinate jurisdiction. The judgment below is therefore 
reversed,: ané the cause remanded for a new trial. 

SANBOEN, Circuit Judge; I conçur in the resuit in this case on 
the ground that under section S343 of the Compiled Laws of Dakota 
oif 1887, which déclares that "an action is deemed to be pending from 
the time of its commencement until its final détermination upon 
appeal, or until the time for appéal has passed, unless the judgment 
be. sooner satisfled," the judgnient, in the mandamus suit which 
was pending upon appeal in the suprême court of the state of Dako- 
ta when this suit was tried was not. then res adjudicata, and upon 
the merits the judgment below ought to be reversed. Sharon v. 
Terry (G. C.) 36 Fed. 846' In re :Blythe's Estate, 99 Cal. 472, 475, 



UNION CENT. LIFE INS. CO. V. BERLIN. 67:8 

34 Pac. 108; Hams v. Barnhart, 97 Cal. 546, 34 Pac. 589; Naftzger 
V. Gregg, 99 Cal. 83, 33 Pac. 758; Story v. Commercial Oo., 100 Cal. 
41, 34 Pac. 675; Fresno Milling Co. y. Fresno Canal & Irrigation Oo. 
(Cal.) 36 Pac. 412. 
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(Circuit Court of Appeals, Sixth Circuit May 8, 1900.) 

No. 755. 

Life Insurance — Action on Pomct — Waiver of Fohfbittttîb. 

The holder of a life insuranee policy liad givea notes for the flrst year's 
premium, tlie first maturing May 15th and the second July 15th. Both 
notes and policy provided that on failure to pay any note at maturlty the 
policy should lapse. On the maturity of the flrst note the solicitor through 
whom the policy was procured agreed with the insured to pay It person- 
ally as an accommodation. A few days before the maturity of the second 
the solicitor called on the insured, and stated the necessity of meeting It 
at maturity, but ofCered, if i>ayment of one-half the flrst note was made, to 
renew the second on behalf of the eompany, on being furnished a health 
certiflcate from one of the company's physlcians. It was understood that 
this would be donc, but the insured was then ill, and continued so until 
his death July 29th; nothing further having been done in regard to the 
premiums. Heîdî, that there was nothing in the transactions between the 
solicitor and the insured which could hâve mlsled the latter by inducing 
the belief that his policy would remain In force after the second note be- 
came past due, or to warrant the submission to the jury, in an action on 
the policy in which such facts appeared without contradiction, of the 
question of the estoppel of the eompany to insist upon the forfeiture. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

This case was before this court on writ of error at a former term. 
Insurance Co. v. Berlin, 33 C. C. A. 274, 90 Fed. 779. The state- 
ment of the case as there made may for convenience be repeated hère, 
correcting a cingle error as to the date when the flrst premium note 
became due, which was May 15, 1895, instead of February 15. The 
statement of the case was as follows: 

"This suit was upon a policy oi! life insuranee issued by appellant on the 
life of Charles L. Berlin, of Memphis, Tenn., payable to his wife, the appellee. 
The trial resulted in a judgment against appellant, and to review that judgment 
this writ of error Is prosecuted. The policy was dated February 11. 1895, and 
the annual premium was $129.75. As a substitute for cash payment of the 
flrst year's premium, four notes were executed by the assured, Berlin, payable 
to appellant. The flrst note was due May 15, 1895, and the second July 15, 
1895. One of thg conditions of the policy was as follows: 'The failure to'pay, 
if living, any of the tirst three annual premiums, or the failure to pay any 
notes, or interest upon notes, glven to the eompany for any premium, on or 
before the days upon which they become due, shall avoid and nullify this pol- 
icy without action on the part of the eompany or notice to the insured or bene- 
ficlary; and ail payments made upon this policy shall be deemed earned as 
premiums during Its currency. Any and ail notes, with their conditions, 
which may be given for premiums or loans upon the seciirity of this policy, 
are hereby made a part of this contract of insuranee.' The notes containéd 
the following provision: 'Said policy, including ail conditions therein for sur- 
render or continuance as a paid-up term policy. shall, without notice to any 
party or parties interested therein, be null and void on the failure to pay this 
note at maturity, with interest at 6 per cent, per annum, payable annually. 
101 F.— 43 
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iBiease this note is not paid at matnrity, the luW amount of premlum shall be 
conMdBred earned as premium during its eurrenpyv and the note payable, with- 
ôutreylyirig tiie policy or qny of îts proTislrâ^,' BecoTery in the court below 
■«^'as rè'slsted'tipoB the grotind that thé policy becàine forfeited by the non- 
payment of the second note, falllng due July 15, 1895. Berlin died on the 29th 
of July, 1895. C. E. Tucker was the gênerai agent of appellant at Memphls, 
and J. B. Marmon was a soUcltor and coUeqtor employed by Tucker. Marmon 
was a Personal frlend of Berlin, and Induced hlm to apply for and take the 
policy of Insurance sued on. When thé iùote represehtlng the first install- 
ment of the anni;ial premium, became due, May 15, 1895, Berlin was unable to 
meet It, andîtàttnoh àgreed wlth hlln t6 tâke'eare of or pây the note for him, 
and the amount of the note was chargpd to Marmon against the sum theu 
due him for work, and was paid as beîw'ëèti Berlin and the company, and this 
became a debt due from ; Berlin to Marmqapersonally. On the 6th of July, 
before maturJttyof the second note, and <» thie 15tli, Marmon called on Berlin, 
and agreediwlthîhlm toreneiwitfee second ji^te^ provided Berlin would pay him 
one-half ofntheiîflrstinote, wWeh had been>assumed and paid by Marmon; it 
beingundeustoodi -as Marmon says, that; Berlin would hâve to be in good 
health, or fupnlsh a bealth certlflcate, indorsed by one of the eompany's méd- 
ical examlners.. i- Berlin was, at the tlmeofî this Interview, sick, though the 
Itlness was not thought to be iserious. BeBlln was to be at his office the day 
following the 6thi^ atwhieh tlme he expectedto pay Marmon the amount re- 
qulred in ; oirder ,to' secure a renewal of the second note,' and it appears that 
he had procured the money pecessary to.iœake tliat payment, and came to 
the office the next day, butremained only-ashort time, returning home before 
Marmon Baw:hlm.' Marmon says he impressed Berlin ^with the importance of 
paying the amouait required in order to; renew the second, note. After falling 
to see Berlin on the 7th of July, according to appointment, Marmon says he 
Inqulred aboutBeiPlln from time to time, and, being informed that he was 
getting along nèry rwell, he didnot care to be too exacting, and let the matter 
stand, expectliig to see Berlin every dayuntil the day of Berlin's death, on 
the 29th. On th«: 29th day Of Julj', Heckle, Berlin's brother-in-law, havinsr 
ascertained that the second note had not been paid, called to see Mr. Tucker, 
the gênerai àgent,îand, flndingihirû absent from the city, tendered the amount 
of the second note to Marmon, which Marmon declined to reçoive. This was 
about 11 o'clock, and about seven hours before the death of Berlin thereafter, 
on the eame day ". ' 

•nie judginent was reversed and the cause remanded, with a direc- 
tion to grant a nëw triait ii^ second trial of the case |"eBulted in a 
verdict against the défendant for |5,628.55, on which judgtnent was 
duly entered, and to review that judgment this writ of error was 
sued ont. Cto the second trial the e^ridence contained in the record 
of the flrst trial was agaln introduced, with only the addition of a 
single lettei* frçioi Marinon to Tucker^ which in no wise materially 
aftects or clianges the case, At the close of the whole évidence 
the court refused, on defendant's motion, to direct a verdict in its 
fa;vor, and submitted thé case to thé jury on issues deflned by the 
court as foUo-sys: 

"There are now jUst two issues for you to détermine in the case, gentlemen 
of the jury: (1) Did Marmon, by Such conduct in the premises as would mls- 
lead a reasonably prudent man under the glven clrcumstances, induee Berlin 
to believe that he had extended or would extend paynient of the note falling 
due Jiily 15, 18^, so that he did not pay it? Was that the real cause of the 
nonpaymentî (2) Had thé défendant company, by its course of dealings with 
Berlin and other policy hdlders, through Tucker and Marmon, its Memphis 
agents, induced Berlin to believe that Marmon had the authority to extend pay- 
ment of the note falling due July 15, 1895? If you answer both thèse ques- 
tions in the affirmative, your verdict should be for the plaintifC for the amount 
of the policy and Interest" 



UNION CENT. LIFE INS. CO. V. BERLIN. 675 

The entire évidence in relation to thèse issues, and on which the 
verdict and judgment rest, is contàined in certain letters of the in- 
suranee soliciter, Marmon, vrhiçh we set out just as found in the 
record: 

"Exhlblt J. 
"No. 270 Front St., Memphis, Teun. July 26, 1895. 

"Mr. John M. Pattison, Près. Union Central Life Ins. Co., Cincinnati, Ohlo — 
Dear Sir: Your telegram of yesterday to Mr. Tuclier for several reasons dld 
not reach me until this afternoon. I àm glad to state, however, that the de- 
lay has done no damage. In regard to the past-due notes on parties not in 
good health, and of which Mr. Yowell, of Arkansas, so promptly advised you, 
will say that the person in question is Charles L. Berlin, who has been sick for 
some time with bilious fever. I called at Mr. Berlin's office some time since 
to collect his note, and found that he was sick. I went then to his house, and 
found that he had a bilious attack; nothing more. I inslsted then that he 
pay his Insurance promptly, telling hlm that If he should becorQe dangerously 
sick that we could not keep his Insurance in force wlth a past-due note, etc. 
He was confident that he would be able to go to his office the next mornlng, 
and would then pay it, and did eome to the ofiice, and was there a short whlle; 
but the exertlon was too great for him,' and he had to return home, a sicker 
man than he was at flrst. I had no Idea, as I stated to Mr. Yowell, of taklng 
a settlement on the policy, even In his présent condition, without a certlflcate 
from either Dr. Saunders or Dr. Peete, statlng that he was out of danger. I 
am glad to say, however, that he (Berlin) Is convalescing, and wlU soon be ail 
rlght, and will settle the note: in the regular way. Assuring you that I shall 
always endeavor to guard thé interest of the U. C, as well as do justice to 
policy holders who favor me wlth thelr business, I am, very resp., 

"J. B. Marmon." 

"July 31, 1895. 

"E. P. Marshall, Secretary Union Central Life Ins. Oo., Cincinnati, Ohlo — 
Dear Sir: Inclosed you will please find particulars as nearly as I can get 
them of the death of Mr. Berlin. I hold two notes of Mr. Berlin's. When the 
flrst note fell due, I told Mr. Berlin that I would see it paid the company 
in order to keep his Insurance in force, and he understood that the company 
was satisfied as to thé flrst note. I also assured Mr. Tucker that the note 
would be paid. Before the second note fell due I called on Mr. Berlin, as I 
hâve before stated, and sought to Impress him with the importance of paying 
the amount, and agreeing that if he would pay a part of the note that I would 
renew the other for him, which he said that he would be able to do the next 
day. I do not remember the date, but he did corne to his office the next day, 
but remalned only a short time, returning home before I got to see him. I 
inquired about him from time to time at his oflice, and was informed that he 
was getting along nicely and would be up in a short time, and, not wishing to 
be too exacting with him, I let the matter stand as It was, thinking each day 
that I would see him. I had a talk with his brother-in-law this morning, 
and, of course, he wants the insurance paid. I told him that I would Inform 
him as f ast as I was advised by you, and to do nothing until I received some 
instructions in the matter, which he agrées to do. Awaiting your reply and 
instruction^ I am, very truly yours, J. B. Marmon. 

"(Dictated.)" 

"Exhibit E. 

"Memphis, Tenn., August 2, 1895. 
"Mr. E. P. Marshall, Secretary Union Central Life Ins. Co., Cincinnati, Ohio — 
Dear Sir: Yours of the Ist inst. just received. I am sorry that you miscon- 
strued the meaning of my letter when I stated that 'I told Mr. Berlin that I 
would pay the company his flrst note.' I meant that I owed the company 
thirty-two and 45-100 dollars, and, when the report was made to the company 
that the check for that note would be remitted, I did nothing in the name of the 
company, and if Mr. Berlin had asked me for the company's note, and had 
given me his indivldual note, I would hâve surrendered it to him without a 
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word, for I undepft0O(i;.tihat I \yas responsible for the amotint o£ ijie note. As 
to the seconci P9tp,,> I, pannot see hùw you could posaibly understand tjiat I had 
made or ottër^d'to màke ain exténslûli on it. I had b^èn Instructed by Mr. 
Tucker to retiêw'thel'SecoEa ïioté if he (Berlin) would payiffie flrst note. Mr. 
Pattison says in his letter to me that it is proper for an agent to say to a 
policy holder that he can get hls pape! reflewed if he can pay ail of the note. 
I said thls tOj.Mr, ;Berlln, and even went ; f urther, and tried to impress him 
■with'.the fa et" that if he did/not fis the note In some way when due that I 
could not keep tls Insurance in force any longer. I told Mr. Yowell, the Ar- 
kansàs wà'tqhdog Ôf the treasury, thé' saine whm he was hère." 

■ : "Bxhibit X 

"Memphls, Tenn., Aug. 3, 1895. 
"Mr. E. P. Marshall, Secretary Union Central Life Ins. Co., Cincinnati, Ohlo — 
Pjear Sir: Tours of the Ist inst- received late yesterday evening. I am sorry 
tjbàt you misconstrned ;the,jneanJng of my letter In regard to the flrst note of 
Mr- Charles L. Berlin., , I cani but reiterate what I stated in my letter of the 
Sist .ult, namelir, 'thî^t I told Sir. Berlin, when his flrst note was due, that I 
had ,'settled with the company and ^is Insurance was in foyce, I also asaured 
Jrir. TTucker that the note would Jie p£^id,; — and had Mr. Tucker made his report 
.the note would naye been repopted paid. J called on Mr. Berlin some days 
béfore his second note was due, arifl agreed to renew it, prbyided he would pay 
tne a< part oftbp flrst note, which. he àssured me he would do as soon as be 
(c'ame to fais oflîcé. It was not my pùrposé to disobey instructions in not send- 
;}ngtbe notes as Instructed. , I fiiUy . intendéd to come to Cincinnati at once, 
jàfld bring the notes with me, but fonnd it impossible to leave, so sent the notes 
9» ingtriicted îis Sppn as I fpund tfaàt I coiild not Jeave. Hoping that this wlU 
be sùftclently p^pliclt for you, to. understand my exact position in the matter. 
and, again. ,assur|ing you that I shall endeàyôr to protect the interest of the 
corcipany, and àt the same tlme be loyal to those who hâve kindly favored me 
with their business, I am, very truly yours, J. B. Marmon. 

"Mr. Tucker will return about the 8th., J. B. M.'- 
"EeceiVed Augtist 5, 1895. Tfae Ùilion Cèhtiral Life Ins. Co." 

-^ i : '^Exhlbit X 

"No. â70 Front St., Memphis, Tenn., Aug. 14, 1895. 
■"Mr. Jno. M. l^attison, Prgs. linion; Central Life Ins. Co., Cincinnati, Ohlo 
r^Dear Sir: ;Mr. "Ijucker hàs just returned, and wishes me to write you now 
Whilè thp matter isfres^i Irij my mind allthe facts abolit the Berlin notes. I 
tlflnk my former Jétters layer the matter fnlly, but I wlU go «ver the whole 
tràns/Eiction agaih as fully, as possible. Whèn the Berlin note, dated February 
l5..,1895, and .dii;e May 15, 1895, was due, Mr. Berlin stated to me that one 
^li*.' Gilchrlst,, à real-çstate agent, had sold some property that he was inter- 
estedl in and .bad not turned over to him (Berlin) his (Berlin's) part of the 
çpnjinissions, and though he had made repeated efforts to collect from Gilchrist, 
had falled, and had no other tnpney he could pay the note with. He requested, 
as a Personal îavpr of me, to protect his Insurance, whleh I consented to do, 
and itpld 'M,T. Tucker at once that I would assume this note. I did not pay the 
mpnéy to Mr. Tucker, because I had money to my crédit with him. Mr. 
Tijeker considered the note pald as far as Berlin was concerned, and would 
faaye peported It pald to the company, as I hâve said before, if h% could hâve 
gotten offi his report before he left on his sunlmer trip. I called to see Mr. 
Berlin on July 6th, and told him that I would renew the second note, provided 
that he would pay me one-hàlf of the flrst note, understanding, of course, 
that he would hâve to be in good health, or furnlsh a health certiflcate, in- 
dorsed by one of our médical examiners. When I assumed the flrst note, I 
Kîid not give it to Mr. Berlin, but held it instead of a personal obligation, as I 
jhave frequently dohe before, but would hâve exchanged it for his personal obli- 
gation if he had so desired. He, Mr. Tucker, and myself understood that the 
note was settled, so far as he (Berlin) and the company were concerned. 
When I received your telegram requesting Ine to send both notes, while I did 
not consider that the flrst note belonged to the company, I wished to comply 
■strlctly with instructions, so sent themiboth as instructed. Berlin had drawn 
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the money from his employer to pay the one-half of the first note, and, had I 
gone to bis house, I would hâve gotten thé money; but, as I hâve said before, 
I did net care to be too exacting of nim, hence carelessly let the matter stand, 
expecting to see him every day. When I called to see Mr. Berlin on July 6th,^ 
he was not confined ail the tlme to his bed, and. when I was shown in, he sat 
ont in the hall and talked with me for some tlme. He was confident that he 
would be at his office the next day, and then we eould arrange the Insurance. 
I regret exceedingly that this should hâve occurred, but feel that I liave done 
nothing to compi-omise the company. It is especially unfortunate, for the pub- 
lic are so suspicious about Insurance companies, and competing agents are so 
prone to use anything of the kind against us, — in fact, it has already been 
intimated by some tliat the U. C. has a contested clalm against them, — that, 
should the Berlin poliey not be paid, I fear that it will very materially injure 
our business hère. Hoping that this wlU be sufficiently expllcit, I am, very 
respt., J- B. Marmon." 

Exception was duly taken to the court's refusai to give a peremp- 
torj instruction in favor of tlie défendant; also to the déniai of a 
spécial instruction requested, and to certain parts of the charge; and 
error is assigned accordingly. 

Eobert Eamsey and F. M. Thompson, for plaintifif in error. 
Wm. M. Eandolph, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and CLAEK, District 
Judge. 

CLARK, District Judge, after stating the case, delivered the opin- 
ion of the court. 

The question presented by the motion to direct a verdict for de- 
fendant, and by the assignment of error to the ruling of the court on 
the motion, is whether, upon the évidence disclosed in the letters of 
Marmon, the assured, Berlin, as a man of ordinary intelligence and 
prudence, was or could hâve been misled or induced to believe that 
the premium note falling due July 15, 1895, had been or would be 
extended, by reason of what had occurred between him and Marmon, 
without anything further on Berlin's part. Having stated the évi- 
dence at length, it would seem to require no particular discussion to 
show that no reasonable or just view which could be taken of this 
évidence would justify the conclusion that the insured was misled, 
or misunderstood the effect of a failure to pay the July installment 
of premium according to the very plain terms of the contract. The 
parties having made certain terms conditions on which the contract 
was to continue or to terminate, the contract as thus made must be 
enforced, unless performance was waived by the insurer. Impérial 
Fire Ins. Co. v.'Coos Co., 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231; 
Insurance Co. v. Rosenfleld, 37 C. C. A. 99, 95 Fed. 358. Ail dealings 
in relation to the poliey after its delivery to Berlin are found in what 
occurred in regard to the premium notes maturing May 15th and July 
lôth. The assumption of the first note was not on behalf of the com- 
pany, but the individual undertaking of Marmon, affecting the rela- 
tion between him and Berlin only. Such negotiations as took place 
in respect of the second (or July) note could only impress upon a rea- 
sonably intelligent, prudent person the importance of prompt pay- 
ment of this installment of premium, and the danger of nonpayment. 
The understood necessity for a médical certificate of good health or 
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free^onH fr<^Pj.daingerous il|ness inoriaer to renew the seccmd note, 
withi coQitina^ sickness îvom July îth, furnishee a probable explana- 
tion of the failure b^ Berlin totake àny further action after that date. 
But, bé fflié as it niày, tlié ' saggèstiôri' that he was misled as to thé 
eififect ôf wha,t h$d taken pialce is whblly without support in the évi- 
dence. We conclude, therefore, that the facts furnish no foundation 
for the daim that forfèiture of the policy for breàch of the condition 
requiring pronipt payment ptthe preiùîùm was waived, and that it 
could not be içèasibnably inferred from^he facts tha,t Berlin was mis- 
led in this respect» TJndersuch circumstances there was error in the 
court's refusai, on motioiij to withdraw the case from the jury. 

This viewjfbfeihg concltisiveof the case as presented by the record, 
renders it uhhecessary to consider qther assignmçnts of error. Re- 
vètsed and réinéûded, With a direction tp set àéide the Verdict and 
grant a new trial.' 
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(Cjrçqlt^ Ooprt of Appeals, Eighth Circuit. AprU 9, 1900.) 

No. 1,294.' 

1. Public Lands— Rights op Occupant ukder Homestkad Law— Action for 
ÏRK8PAPS.. , :i . ■•'.;.!; 

A reeelver's receipt, issued to one In possession of public land claimlng It 
as a ho.mestead, under the provisions of Rev, St. § 2290, constltutes tltle 
whlch will support an action 'ttt rëcover damages to the land inflicted b'y a 
wrongdoer whodoesnoti iconneot himself wlth any daim or interest In the 
iand. ...1 1 M' '.. :-i,r'.„ ,. 

a. WaTBR COCKSBS-rRljSHTS Oft RiPABIAN OWJJKBS— R^BTOJilNG StRBAÏ« TO 
OniGiNAIi ClIANNÉI,! 

A rlpariail' ownër ùpoii' a Btt^am vâstf eoiistruct neéèssary embanlïments, 
dikes, oP'Other structures to maintaia his bank of the stream In Its orig- 
inal plaçp;andi;CQfidition, ot to restorçj jt to that condition, and to brlng 
the streaniiJiack, to its natijral courga ,when ,it ha,s encroached upon: Ijis 
land; aiiq',' If ^t does no tnôïé, other rîparlan bwners cannot r'ecover dam- 
ages îor^the-'in^ui'y'hiis aetlûfa causes them. 

In Error to the IJnited States Court of Appeals in the Indian Terri- 
tory.,' ;i, ;. : * - ' 

W. A. Ledbetter, S. Tj Bledsoe, and J. W. Terry, for plaintif? in 
error; • ^ ■ ' : :i- !■: ■■■' !■;■•' 
A. Eddlèraan and Jv F. Sharp, for défendant in error. 

Before CAXDWELL àijdSAJSTBORîf,, Circuit Judges, and ROG- 
ERS, District- J'udge.';':; ' 

éANB0jS3Sf, éireuit^|id|ç.; m an action by H. H, Clark, 

thè defendaidi in error, ià,gà,iQst the ,i(^t]^lf, Colorado & Santa Fé Rail- 
\vay Company, the plàintiff/in^ error j to recover danf^ges for diverting 
thiç current oï the Canadiaif i;i?ër iq,.ttie Indian Terri tory, so that it 
washed away 90 acres pf tbie land of tlje défendant in error which was 
Idcated on tbe east bank of that rivgrl , , the railway company denied 
that it had diverted the channel of tbe.rivpr to the injury oiÈ the dé- 
fendant in error, and upon a trial of the issues a verdict was rendered 
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against it, which has been afflrmed by the court of appeals in the 
Indian Territorj'. The évidence tends to show that the défendant in 
error was, in 1894 and 1895, in possession of the 90 acres of land 
which was washed away, as a homesteader, under section 2290 of 
the Kevised Statutes of the United States; that he held a receiver's 
receipt for it; that in 1870 the current of the Canadian river at this 
point ran some distance east of the channel which it occupied in 
1890; that during this period between 1870 and 1890 the railroad 
Company had constructed an embankment, and placed its railroad 
upon the solid land, some distance west of the westerly bank of the 
Canadian river; that the river gradually washed away the westerly 
bank until it encroached upon and swept away some portion of the 
railroad en^bankment; that in 1890 or 1891 the railway company 
constructed dikes, on what was originally solid land some distance 
back from the westerly bank of the river, for the purpose of restoring 
the current of the river to its original channel; and tliat thèse dikes 
encroached upon the channel of the river as it actually was at the 
time they were constructed, but did not encroach upon or extend into 
the channel of the river as it was originally located in 1870, before the 
river encroac,hed upon its westerly bank. In 1894 and 1895 this river, 
during a period of high water, washed out about 90 acres of the land 
of the défendant in error. The testimony was contradictory upon the 
question whether or not the removal of this land was due to the 
construction of the dikes. 

The right of the défendant in error to reçover at ail, and his right 
to recover ail the damages which resulted to the land, are challenged 
by the plaintifl in error on the grôund that he had no title to the land, 
except his possession and his receiver's receipt as a homesteader. 
But the receiver's receipt of one in possession claiming land under it 
in accordance with the provisions of section 2290 of the Revised 
Statutes of the United States constitutes ample title, as against a 
wrongdoer who does not connect himself with any claim or interest 
in the land, to warrant a recovery frOm him of ail the damages which 
he causes to the property. Wisconsin Cent. R. Co. v. Price Co., 133 
U. 'S. 496, 10 Sup. et. 341, 33 L. Ed. 687; Carroll v. Safford, 3 How. 
441, 11 L. Ed. 671; Witherspoon v. Duncan, 4 Wall. 210, 18 L. Ed. 
889; Eailroad Co. v. Lewis, 7 U. S. App. 254, 2 C. C. A. 446, 51 Fed. 
658; Eailway Co. v. Johnson, 10 U. S. App. 629, 637, 4 C. C. A. 447, 
452, 54 Fed. 474, 479; Wilson v. Owens (Ind. T.) 38 S. W. 976; Mansf. 
Dig. Ark. § 2628; Brummett v. Pearle, 36 Ark. 471; Hill v. Plunkett, 
41 Ark. 465. 

It is assjgned as error that the trial court erred in refusing to in- 
struct the jury, at the request of the railway company, that the Com- 
pany had no riglit to change the original current of the river from 
where it was located before the river encroached upon and washed 
away its roadbed, but that it had the right, after the river had en- 
croached and washed away the roadbed in the manner described in 
the testimony, to restrain the current of the river to the position it 
was in before the defendant's roadbed was washed away, and that if 
the jury found, from the évidence, that the company did nothing more 
than to restrain the current of the river to its original position, then 
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they glioijl^ iflnd for the coippaiiyj find that, on the othçr hand, it in- 
strufited theijupy^- , 

"That the àèféndàiit had no right, by the constmction <JÏ a dike or dikes, 
to turn the current of the river froliïi its naturaland accuatoitied channel, so as 
to throw it OjVer «j|to the plaintifEfgJand, and that in an ord.iflai'y water course, 
for its own nroteçjtîpn, the défendant had no i-ight to builÛ anythiug whlch in 
timés of ordîriai^ flood wili throy the -Wati^r on the lands' ûf the plaintiffl, so 
afe to wash theih a-Way and Injure them,'and, though the river tlireatens to 
change its olÉinilel; àttid to encroaeh upon the lah.d of the défendant, yet the de- 
flendajit ca,j^not prptect itself t<3 the préjudice of the opposite proprietor. 
Hence, gentlernen df thë jury, if you believe, from the testimony, that the 
ciiùstfuetion. ànà tnaintenance of the dike dr dlkes by the défendant was the 
diireet and ptoximôte cause of tliei injury and damages done to the plaintiff, if 
any, you will flnd a yerdict for tjie plaintiff." , , 

In view of tlie évidence before the jury in tMis case, this action of 
tiie court belôw cannot be sustained. When the dilies were con- 
gtructed, the;,ch£mnel ôf tlie river had been gradùally changing to- 
wards the west, until it had encroached upon the west bank a long 
distance, and tli.e construction of the àïkes necesiSarily changed the 
channel from its later location back to the position in which it was 
originally foiind. That was the purpôsé of their construction. While 
it is well settled that a fiparian owner bas no right to-obstruct the 
na^ural, çhàpnel of the riyer, so as to divert the current of the stream 
from its' natijràl course, thé true rule is that, when the river en- 
crbaches upon bis land, hé may take the necessary steps and use the 
neççssary meaps to restprç it to its origiiaal channel, to maintain 
hîs bank in its original condition, and to that extent, at least, to pro- 
tect his.property from the incursions of the water. The charge of 
the court impih^ed upon this rule of law, because it instructed the 
jury that the railway company could not under any circumstances 
protect itself or its own bank, to the préjudice of the opposite pro- 
prietor. The re^toration of a river to its original channel, and thé 
maintenance of-oije, of its banks in its original and natural condition, 
may often be to thé préjudice of the riparian owners upon the other 
side of the stréam, both in times of high and low water. But a ri- 
parian owner on the westérly bank of a stream is not required to 
sit in silence until his prdperty is swépt away by an encroachiug 
r;iver,, because bis préservation ôf it may increase thé dépth of the 
water in the ehànnel, and cause an injùry to the owner of the oppo- 
site bank whjch he would not hâve suflfered if thè water had been 
permitted to carry away the westérly bank. He has the right to pro- 
tect his propërty against such encroachments, and when they hâve 
occurred, and th^ curreni; of the stream has turned over upon his land, 
he has the right to restore, itto its original channel. Any injury sus- 
tained by the pwner of tl^e opposite bank through such action is dam- 
num absque iiiji^ria, and cah only bé avoided by his exercise of the 
same right to protect his own banli. A riparian owner may con- 
si:ruct the necessary embapkmènts, dikes, or other structures to main- 
tain his bank of the stream.,în its original condition, or to restore it 
tothat condition, and tobiring the streanï back to its natural course; 
and, if he does no more, riparian owners iipon the opposite or upon 
the same side of the stream can recovér nô damages for the injùry 
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his action; causes them. Farquharson v. Farquharson, 3 Bligh, Pr. N. 
S.) 421, 422; Rex v. Sewer Com'rs, 8 Barn. & C. 355; Lamb v. Dis- 
trict (Cal.) 14 Pac. 626; Hoard v. City of Des Moines (lowa) 17 N. W. 
527; Ang. Water Courses, § 333; Earnes v. Marshall (Cal.) 10 Pac. 
115; Taylor t. Fickas, 64 Ind. 167; Turnpike Co. v. Green, 99 Ind. 
205; York Co. y. Ealls, Can. Law T. Feb. 1900. 

For the failure of the court below to try this case in accordance witli 
this rule, tbe judgments of the court of appeals in the Indian Territory 
and of the United States court for the Southern district of the In- 
dian Territory must be rerersed, and the case must be remanded to 
the latter court for a new trial ; and it is so ordered. 



BRADLEY SALT CO. v. NOEFOLK IMPORTING & EXPORTING CO. OF 

VIRGINIA. 

^Circuit Court of Appeals, Fourth Circuit. May 1, 1900.) 

No. 346. 

1. Limitations — Extension dp Time for Bringing Suit— Virginia Statute. 
Code Va. § 2934, as amended by Acts 1893-94, provides, among other 
things, that If in any action commenced within due time the plaintifl: 
shall bring the wrong form of action, and Judgment shall be rendered 
against him solely on that ground, "in every such case, notwithstanding 
the expiration of tlie time within which a new action must otherwlse hâve 
been brought, the same may be brought within one year after such * * * 
judgment against the plaintiff, but not after: provided, however, that the 
time that any such action or suit first brought shall be pending in any 
appellate court shall not be included in the computation of said year." 
Eeld, that such year does not run from the judgment of the appellate court, 
but from that of the lower court, exeluding from the computation the time 
during which the action was pending in the appellate court. 

3. Same— Action against Corporation— Efpect of Dissoldtion. 

Code Va. § 1103, providing for the application and distribution of the 
property of corporations on dissolution, and for the continuanee of the 
corporation for the purposes of suits, etc., contains nothing by reason of 
which the running of the statute of limitations in favor of a corporation 
is suspended on its dissolution and the distribution of its property as 
against an ordinary action at law brought to recover a judgment against 
It. 

In Error to the Circuit Court of the United States for the Eaetern 
District of Virginia. 

This is an action in assumpsit instituted December 5, 1898, for the breaeh 
of à côntract dated February 3, 1891, by which the défendant company agreed 
with the plaintiff company to receive from it during the year 1891, and pay for, 
a large quantity of sait, the plaintifif's cause of action having acerued ou 
January 1, 1892. The défendant pleaded limitations. ïhe Virginia statute of 
limitations requires such suits to be brought within five years after the cause 
of action accrues. This action was, therefore, clearly barred unless the plain- 
tiff could bring itself within some exception to the running of the statute. ïhe 
plaintiff sought to do this by its third replication, in which it averred that 
on Aprll 24, 1895, — within five years next after the cause of action acerued, — 
it commenced in the court of law and chancery of the city of Norfolk, Va., au 
action of covenant against the défendant on said agreement to recover the 
same damages for the breaeh thereof for which this action was brought, and 
that on December 7, 1897, judgment was given against it in said action in the 
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suprême court ofappeals o( Virginia, solelywpon the gropnd that It had pro- 
ceeded In the wrong form of action, aad -ttat thls présent action was brougM 
witlili» bne 'yéiïr Wtér SUch'iudgment. To 'ttiîs, plalntlfl's tWtd repllcatlon, de- 
fendant dtemurrëï. * B'cit a furthér repllcatlon to tlie defendànt's plea of the 
statute of Umltalioristhé plaintlfC filed ItS fourth repllcatlon, averring tliat 
wlthln flveyeaw Rext after the cause of action accrued, to wlt, durlng the 
year 1896, the defendàn,t corporation was dîssolved, and Itfe corporate rights 
and privilèges ceased, and thereupon, pûrsuant to section 1103 of the Code of 
Virginia, ail thè ptdperty of the défendant and ail debts due toi It became 
subject to the paytaent of the said damages in; the déclaration mentloned. And 
the said plaintif :,8?ys that it thereupon became aud was the duty of said 
défendant to,apply i|s,,sald property and debts due to It to the payment of the 
debts due by it,' but' tlie, défendant did not so apply Its property and assets, 
but dlstributed the sâme among the members prior to its dissolution. To thls 
replication also the défendant demurred. To enable the court to dispose of the 
case upon the pleadings, the parties flled the folio wlng agreement of facts: 
"First. That it Is true, as alleged in the déclaration, that the contract declared 
on was to be performed durlng the year 1891. Second. That it is also true, as 
alleged in the déclaration, that an action of covenant was brought on the 
24th day of April, 1895, in the court of law and chancery for the city of 
Norfolk, on said contract, for tïie same damages as those claimed hère; 
and that therei was^on the 27th day of Noyeijiber, 1895, a jiidgment entered 
in said court against the plaintlfC on the demurrer of the défendant upon 
the ground that he had brought the wrong form of action, to wlt, an 
action of covenant, instead of an action of assumpsit. Third. That on the 
5th day of Marçh, 1896, a Sy:i;it oï error to said judgmentof the said court 
was allowed thés plaintifC by dpë of the judges of the suprême court of ap- 
pèàls of Virginlft. . ÏToul-th. That it Ife' ti^ue, as alleged in the déclaration, 
that on the 9th da^ 6f Deceinberj 1897, the -said suprême court of appeals 
afflrmed thé said judgtaeht ofthë: said court of law and chancery for the 
clty of Norfolk, réiidëred aà'.'âïoresâld àgalhat thè' plaintlfC on the said 27th 
day of Novemîier', lj^?3. Arld, 4fth, that thls âbtion' is for the same damages 
as aforesaid, ^cl'yva,S brôtight dn the 8th day of Decëinbér, 1898." ■ The trial 
cowf, heid that /Section UOSdî.tbe Code of Virèinia, relied upon In the 
pjaintiff's ,f o,ujrtil' ïeplieation, àidd' bection 2984 of said Code' àS amended, ' reUed 
lipôn in the ihirij i^ttlicatlôn, âld'ttot tâke the éàse out of the opération of the 
général stàtiitfejôflîmitçitiôTi's,' and ihai the plfea of the statute of limitations 
was good, and SUëtainéd'tlîe dèfeûdàht's demurrer to thé plaintifPs replica- 
tlons, and disniÎBSéd* the suit. The plalntift bas brought the case hère by writ 
of error. ^^^ '■' ^ " ' ''J'-' vi. ■ . ■ ■'■ 

James E. Heàth, Jr. (Œlmor S. Kendall and Jaines Heath., on the 
brief), for pl^Mîfl in ei;ror. 
Williani H, Wbite, for déïpriâant in etror. " , 

Before GOFP and SIMONTON, Circuit Judges, and MORBIS, Dis- 
triotjjudge. ,:ii -■ , h'MfM'i • ■• i-^ï^n ■ i.m ■ {■. ..i : 

MORRIS, District Ju<Jge (after statingtte facts, ti^ above). This 
case involves the construction of section 2934 of lie Code of Vir- 
ginia, as aiù'èndèd by Acts 1893-94j and as further amended in mat- 
tèrs not affecting this case at the Session of 1897-9^, and which now 
reads as fbilbw»: 

"Sec. 2934. Farther TlméGIven; When Suit AbàtéB, or is Defeated on 
Ground not Aftécting the RighttO Hecover.— If an action; commenced wlthln 
due tlme in the haine of or a^aînèt one <» more plaintifCs or défendants, abate 
as to one of theià>by the rètuïu'of no inhabltant, or by his or her death or 
marriage; or If, In an action commencéd wittdn due tlme, judgment for the 
plaintlfC shall be arrested or reversed upon a ground which does not preclude 
a new action for the same cause; or if there be occasion to brlng a new suit 
by reàsoiiiof the Wss or destruction of any of the papers or records in a 
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former suit which was in due time, or if in any pending cause, or in any action 
or suit hereafter commenced wlthin due tlme in any of the courts of thls 
cordmon-wealth, the plaintlffis proceed or hâve proceeded in the wrong forum, 
or bring the -wrong form of action, or against tlie wrong défendant, and judg- 
ment Is rendered against the plaintiff solely upon such ground, in every 
such case, notwithstanding the expiration of the time wlthin which a new 
action or suit must otherwise likve beén brought, the same may be brought 
wlthin one year after such abatement, or arrest, or reversai of judgment, or 
loss or destruction, or judgment against the plalntlfE, but not after: provlded, 
however, that the time that any such action or suit flrst brought shall be 
pending In any appellate court shall not be Included In the computatlon of 
sald year." 

We are not aware that the points involved in the présent case hâve 
been déterminée! by any court pf Virginia. The case in hand is one 
in which the judgment of the court of law and chancery of Norfolk 
city was rendered against the plaintiff solely upon the ground that it 
had brought the wrong form of action, to wit, an action of covenant, 
instead of an action of assumpsit, and section 2934 is applicable. By 
omitting the parts not pertinent to this case, the section may be con- 
densed to read as follows: 

"Or If In any pending cause or In any action or suit hereafter commenced 
wlthin due tlme • * * the plaintiff * • * brlng the wrong form of 
action, * * » and judgment Is rendered against the plalntlfiE solely upon 
such ground, in every such case, notwithstanding the expiration of the tlme 
wlthin which a new action or suit must otherwise hâve been brought, the 
same may be brought wlthin one year after such * * ♦ judgment against 
the plaintifC, but not after: provided, however, that the time that any such 
action or suit flrst brought shall be pending in any appellate court shall not 
be included in the computatlon of sald year." 

The plaintiff's cause of action accrued January 1, 1892, and the 
tive-years limitation expired January 1, 1897. The plaintiff began 
its action of covenant in the court of law and chancery of Norfolk 
April 24, 1895, and thé judgment against the plaintiff was entered 
November 27, 1895. The plaintiff waited until March 6, 1896, before 
it, by writ of error, took the case to the suprême court of appeals of 
Virginia. ■ That court, on December 9, 1897, aflSrmed the judgment 
of the lower court, and the plaintiff then waited until December 8, 
1898, when it brought this suit. The plaintiff contends that the year 
allowed him by section 2934 in which to bring a new suit is one year 
from the date of the judgment against it in the appellate court, and 
that it brought this suit within one day of the expiration of the year. 
The défendant contends that the meaning of the section is that the 
plaintiff had one year after the judgment rendered against him in 
the lower court, not including in the computation of said year the 
time during which the action was pending in the court of appeals. 
The whole time from the date of the judgment against the plaintiff, 
November 27, 1895, to the date of entering the présent suit, Decem- 
ber 5, 1898, was three years and nine days, and the time the case first 
brought was pending in the appellate court was one year, nine months, 
and three days, so that, deducting that time, there remains one year, 
three months, and six days as the time which elapsed between the 
judgment against the plaintiff and the bringing of this suit. It seema 
to us that this method of computation precisely gratifies the words 
and meaning of the statutee. The statute provides as plainly as lan- 
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guage can ,^:^press it that the plaintiff who loses his suit upon certain 
grounds nojç g(>i§.g to its merits eani biring a new suit within one year, 
notwithstanding it would otherwiae fce barred by limitations; and it 
further protides that, if he choosee totest the judgment given against 
him by an ,^ppje^|i' the time duringH^^Hich the apjpeâl may be pending 
in anyappèllafej, court shall not bC; iflcluded in the computation of 
the year. [fhe language and intention o£ the statute is so plain that 
we can flhd bq occiasion for construction, and neither argument nor 
illustration C^timalie itplainer. , , i, 

The plainiiff's fourth rèplication àvèrred that in 1896, which was 
within flve years after the action accjued, the défendant corporation 
was dissolve^ àM that, thèreupon, yridét section 1103 of the Code 
of Virgihia,l it becaïne the duty of thfe ^^aïd corporation to apply its 
assets to the liâyment of its debts; but, instéad of so doing, it dis- 
tributed its assets among its shareholders; It îs difficult to com- 
ptehènd how,"iû an action at law agaiiist a corporation upon a con- 
tract, it can bè à good réply to the statute of Ihnitations to simply 
a:i*r that the corporation had, during the running of the statute, been 
dissolved, and the assets distributed. The theory advanced by coun- 
feei f or the plàîatifE is that, tipon. the dissolution of the corporation, 
jt^ assets becaine a trust, ^pnd for the paument of its liabilities, and 
tlhé corporation à trustée lôr the purpose of distributing its assets and 
winding up its affairs. But this is not a suit based upon the plain- 
tiff 's rightto participa te in à trust fund. The plaintiff is not suing 
for the bèneflt pf iall the cïéditors. This is an prdinary common- 
làw action against a corporation by which the plaintiff seeks to re- 
coyer a judgmeijt upon its own claim which accrued nearly seven 
yëàrs before the suit was brou^t. Section ll03 of the Virginia Code, 
as printed in plaintiiï's brief, gives no new right of action or remedy. 
It simply providèë that, when.any corporation shall expire or be dis- 
solved, ail its Works and propei*ty, and debts due to it, shall be sub- 
jèCt to the payment of debts due by it, and then to distribution among 
its members, and such corporation may sue and be sued as before, for 
thé purpose ôf coUecting débts due to it, prosecuting rights under 
previoùs contracts with it, enforcing its liabilities, and distributing 
the proceeds of its works, property, and debts among those entitled. 
It makes provision for serving process upon such a corporation by pub- 
lication. No provision is made with regard to the statute of limita- 
tions. Therë is, therefore, nothing in section 1103 which créâtes an 
exception to the statute ôf limitatioiis when pleaded in a common- 
lâw suit such as this. We Ûnd no ground upon which plaintiff 's con- 
tentions can be sustained. Judgment afSrmed. 



WHEELEB V. M'NEIL. 685 

WHEELER r. McNEIL et al. 

rCircuit Court of Appeals, Eighth Circuit. April 2, 1900.) 

No. 1,269. 

1, ESTOPPBL— ShOWING CONSIDERATION OF CONTRACT— EPFBCT OF KkCITALS. 

Where by a contract one party agreed to exécute his notes to the otlier 
for a lump sum, — the considération being the satisfaction of a judgment 
against the malcer for a much larger amount, and the rendition by the 
payée of services as a lawyer in certain pending litigation, — a subséquent 
agreement apportioning such notes between the two considérations does 
net estop the payée, in a suit by the malier for cancellation of the notes 
apportioned as a retainer on the ^round, among others, that the amount 
was excessive and exorbitant, from showing that such notes were in 
fact bàsed on both considérations. 
8. CoNtRACTS— Rescission por Fraud— Lâches. 

A party having the right to reseind a contract for fraud is required to 
disaffinn the same at once on discovering the fraud, to restore any consid- 
ération received, and place the other party as near as niay be in statu 
quo; and a suit in equity to reseind cannot be maintained flve years after 
the contract was made, during ail or the most of which time the com- 
plainant had full linovrledge of the facts constituting the alleged fraud, and 
with such knowledge held the défendant to full performance. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Colorado. 

This suit arose in this way: On June 8, 1893, the appellee Atterson W. 
Euclier had a judgment against the appellant, Jérôme B. Wheeler, for $801,- 
670.87, and an appeal from that judgment was pending in the suprême court 
of the State of Colorado. ïhereupon they made an agreement that in considér- 
ation of the settlement of that judgment, and the retainer of Rucker in certain 
suits against Wheeler maintained by parties claiming under one Wood, Wheeler 
should pay to Kucker $20,000 in money and $280,000 in promissory notes, 
making in ail $300,000. Wheeler paid the money, made the notes, and made 
a written agreement with Rucker and the appellee .Tohn L. McNeil, dated oh 
that day, which récites that Wheeler has retained Rucker in tlie actions pend- 
ing against him by those claiming under Wood; that, as a retainer, he has 
exeeuted and delivered to him his three promissory notes of $25,000 each, due 
in 42, 48, and 54 months, respectively, from their date; and that he has depos- 
Ited with McNeil, as security for the payment of thèse notes, 246,750 shares of 
stock in certain corporations. By the terms of this agreement, Wheeler &u- 
thorized McNeil to sell the stock on default in the payment of any of the notes, 
and to apply the proc-eeds of the sale to the payment thereof. Default was 
made in the payment of the notes, and McNeil advertised a sale of the stock 
under the collatéral agreement, to take place on March 19, 1898. Meanwhile 
one of the notes had passed to the appellees Thomas A. Rucker and the First 
National Bank of Aspen, and another to the appellee P. R. Dorr, while 
Atterson W. Rucker retained the third one. Thereupon, on March 15, 1898, 
Wheeler flled a bill in the court below to avoid the notes and the collatéral 
agreement on the ground that they were obtained by extortion, fraud, and mis- 
representation, and to enjoin the sale. The answers denied ail the averments 
of fraud, misrepresentation, and oppression; alleged that the real considéra- 
tion of the notes and the agreement was not only the retainer, but also the 
compromise and settlement of the judgment which Rucker had against Wheeler, 
and that the appellees Thomas A. Rucker, the bank, and F. R. Dorr were 
innocent purehasers, for value, of the notes which they held. Testimony was 
taken, and after final hearing the court dismissed the bill, and Wheeler ap- 
pealed from tiiat decree of dismissal. 

James C. Starkweather and W. E. Hemingway, for appellant. 
Tyson S. Dines and A. W. Rucker (Kyle Eucker, on the brief), 
for appellees. 
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Before CALDWELL, SÀM80KN, and THf YEE, Circuit Judges. 

SANBOBN^i Oirtuit Judg^" lafteF stating the case as above, deliv- 
ered the opinion of the court 

The grayamen of the charge in this l?ill is that in June, 1893, while 
the ^ï>ipt^l!lânt,; WheelePj iwas ifl, financîal dîfflculty, &nà while grave 
litig^tiojQ WEB pending between him and claimants under Wood, the 
appellee Attersqn W. Eucker,' who was an attorney' at law, falsely 
repregéntèd,|o;]|â!ù thathë'|#;|isfa^ ^ith the facts, and could and 
would fçi^dèpMlTj'^t'le 8çmjei6s in the Wood litigation, if retained, 
and wickedly,thj?eatened thati if he was; not so retainéd, he would 
disclose his kndwledgé aaid rènder his ■Éeifyices to thè claimants un- 
der Wood; that by means of thèse false rèpresentatioiis and threats 
he ind.uced and, f orced the; a^pellant to giyë him as a rétainer in the 
Wo<^ JitigâiijOÏi JiiSi promisaory notes fopf 75,000, and to secure them 
by the 2461,750 shares of (Stock described iiï the collatéral agreement. 
Ail the ^haifgi6g'6f ffaud, aèdëit, threats!, â|ld extortion ar-e denied by 
the ansWelç^, , i|îlè recor^ ISpyolumino^ some questions it is 

inconsistent^'anà uponpthers it is contradictory. It would serve no 
good purpose to reyiew it in détail, aiid^ye «content ourselyes with a 
statement ôr th^ ïacts wliich. iii our opmion it establishes. Atterson 
W. Eucker was an attorney at law in Jfl^ne, 1893, He màde no f aise 
representatioîl^'^l his faiiiJ^lîa[ïîty witfi'thê'fàcts in the Wood litiga- 
tiofl,. or of iM^têKJs^ryices he wiiïd rend^ if retainéd, which indueed 
Wheeler to agrée to pay him a rétainer: of $75,000, or to make the 
three notes >'O!fî^^2S,0W} ea,cli and thôç(6llateral agreement in suit. 
He made ûdj^'té'âis to'4isèl(^e his or render his services 

tt) thè claimâjn|s',,fl.hder Woo4 iWhicii eitherf orced or indueed Wheel- 
er to agrée toipay him' a «etaiiner of'f 75,000, 6r to make the notes 
and collatéral 'agt^enient ijï snit. Eucker .was not Wheeler's attor- 
ney oi^ advl^çi! prt()ï' to JuiiC;^) 4893. OoltHieotherhand, hehad been 
arid ^as prpsfiçuting an action agaioat Wheeler in his own behalf, 
im which hë, had obtained a ^udgment for |801,670.87. Wheeler's 
appeal from this judgment was pendiiïè in the suprême court of 
Gôlbtadô. Wheeler was repreëènted.Tby, ajid i» ail he did in the ne- 
gpïiations and.agreementS oî «fune 8, 1893, he acted under the advice 
ofjiiiistFusted attorneys at law, who had been actingfor him in op- 
position toBuieker for yearô.' Under thëse'çircumstancés, Wheeler, 
hi^: 'ttvo, attorlj^y^^ and EuqKer met ahd negotiated for days to secure 
a, compromise lOf the pendii^ litigation over this judgment of Eucker 
against Wheeler. The rèSult of that negotiation was that Eucker 
agreed to stând retainéd f ôi* Whéeler'iii Ms litigation with the claim- 
aStS under Wodiî, ând to réndér such .sen^icés foi* himias he should 
réquest, and.to satipfy bîsijttàgment for $801^670.87, for |20,Û00 in 
cash and |280,0()0 in promi^ory notés. ' The three notes- for 125,000 
each,*ere in suit,'; were pMlfïJof the notes for '|28p,|[l00,;., and the real 
côiïsiHërâtibii ïor' tliéùî ànd 'foi* the collatéral agcèemeht securîng 
them was pot the rétainer of Encl^er^alone, bjjt it was the compro- 
mise 0;f't!lie'^ênding s'QÎt'",tië(^eèn EncUef aM' Wheelé^ and "the re- 
tajneï*, àtta the chieï eonyidëtàtion wàs tne compromise. After this 
compromise and rétainer for |3(K),000 were agreed upon, Wheeler 
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and Rucber agreed to assign $225,000 of the considération to the com- 
promise, and 175,000 to the retainer, and the notes for the deferred 
payments and two collatéral agreements which recited this appro- 
priation were executed. Bucker never advised or acted as attorney 
for the claimants under Wood, but he remained faithful to his retain- 
er, and rendered ail the services for Wheeler that he was requested 
to render, but he was not called upon to render services of any sub- 
stantial value. Thèse facts furnish no ground for the granting of 
any relief to the appellant. He was not forced to exécute the notes 
and agreement by any threats of Rucker. He was not induced to 
exécute them by any false représentations of Rucker. He was not 
deceived or persuaded into their exécution by Rucker while he stood 
in a relation of trust or confidence with him. They dealt with each 
other at arm's length, and Wheeler made his notes and his collatéral 
agreement, after full considération, under the advice of his own 
attorneys who had been conductîng his litigation against Rucker for 
years. There was no extortion of an unreasonable and exorbitant 
fee, because the chief considération for the notes and agreement was 
the compromise of the judgment against Wheeler. The retainer of 
Rucker had little, if any, efifect in increasing the amount agreed up- 
on for the compromise and the retainer together, above the amount 
which would hâve been required to effect the compromise alone. 
The unavoidable conclusion is that the appellant failed to establish 
the essential facts which he pleaded in his bill, and for this reason 
his suit was rightly dismissed. 

The contention of counsel for appellant that Atterson W. Rucker 
is estopped'from taking advantage of the fact that the real considéra- 
tion for the notes and the collatéral agreement was the compromise 
of the judgment and the retainer, and not the retainer alone, has been 
considered. It is trne that he signed the collatéral agreement, which 
recites that the considération for the three notes was the retainer; that 
at the same time he signed another agreement, that the remaining 
1225,000 of the |300,000 was to be paid for the compromise of the judg- 
ment; and that in his answei* he admitted that it was agreed between 
him and Wheeler that $75,000 of the $300,000; should be designated 
and appropriated as his retainer. But it is axiomatic that the true 
considération of an obligation or agreement may be proved, although 
it contains the récital of a false one; so that the agreements do not 
estop Rucker from provihg and availing himself of the truth. Nor 
can his answer be permitted to hâve that effect; for while he admit» in 
it that the agreement was made between himself and Wheeler to as- 
sign $225,000 of the $300,000 as the considération for the compromise 
of the judgment, and $75,000 as the considération for the retainer, he 
also pleads that before this contract was made they had agreed that 
Wheeler should pay $300,000 in solide for the compromise of the 
judgment and the retainer. Moreover, the évidence conclusively 
shows that the agreement to appropriate a part of the $300,000 to the 
compromise of the judgment, and a part to the retainer, was a per- 
functory contract, made without any actual considération, after the 
negotiations for the compromise and the retainer had been practically 
concluded, and after the actual considération for both had been fixed 
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a*,the lùmp suiâiof $300)000 j ^ îThis is skMnit in equity, The appèilaiit 
lias received thëtbeneit ofJtbecoBipmmise of the juâgmeùt and of the 
retainert He agreed'tôpay 1300,000) fur them. There is no equity 
in hisclaim to escapô fronti a <payment of any of the sums which he 
agreed to pay foi two deëàderata whichihe, bas receiyed> because he 
ànfl Bueker asaignfed too ilargè a shareof that considération to one, 
atoitoo small aîshare of it to the otherj of them. 
i.lîiere is another reason why this bill could not he! maintained, even 
if the exécution of the notes and the pfedge of the stock were made to 
retàia Eucker, and were induced by hisialleged threats and misrepre- 
sentations. This is a bill tB rescind a contract and to avoid a pledge, 
forifrand. ! Ooneeding the; ayerments of the bill to be true, the contract 
and pledge were voidable, not void. They were valid until disaf- 
firmed, aot void until ; »£9rnled. Stuai-t v. Hayden, 36 U. S. App. 
462, 475, 18 C. C. A. 618,! 625, 72 Fed. 402, 409; Oakes v. Turnquand, 
L. E. 2 H. L. 325, 344; Mining Co. t. «mith, L. E. 4 H. L. 64; Upton 
V. Englehart, Ped. Caa No. 16,800. Until they were disafarmed, 
Eiwker was bound by his retainer, and precluded from serving the 
claimaiats under Wood; and Wheeler was bound to pay the notes, or 
to applythe pledged stock totheir payment. The contract and pledge 
were roade on June 8, 1893. Wheeler's litigation with the claimants 
under Wood continued until December, 1895. He knew the character 
of the retaining fee he' prc^mised to pay, the threats and représenta- 
tions which he allèges induCed the exécution of the contract and the 
pledge, and whether or not thèse représentations were true, immedi- 
ately aftet June 8, 1893,: for they related to the knowledge of Eucker, 
and theiservices he could render in the Wood litigation; and under the 
retainfir he had a right to, and doubtlesB obtained from Eucker, a com- 
plète disçlosure of Eucker's information, and the nature of the assist- 
ance he could render. In any event, heknew ail the facts relative to 
the alleg^d fraud of which^ he cdmplainëd as early as December, 1895,. 
for then the Wood litigation practicallycèased; and he knew what in- 
formation Eucker had given, and Tïfrhat services he had rendered. 
Nevertheless he held BuckBl' fast unde» bis retainer, repeatedly asked 
f orbearance in the collection of the notés, and promised te pay them, 
and nevep attempted to rescind ot avoid his contract and pledge until 
he comnjehoed this suit, on March 15, 1898, about flve years after the 
contract andi pledge wei»; made,-— manyyears after he knew ail the 
facts constituting the alleged fraud of whjiçh he complains, and more 
than two yeare after he had realized ail the beneâts of the agreement. 
Tbese facts QOnclusively: «stop the appellant from rescinding or avoid- 
ing l^ie contract and pleilge. ! 

FoPîJuBt and wise reasonS, the law gives to one who is induced by 
f^aud to make a contract the option, upon discovery of the facts constir 
tuting the fraiid, to rescind the contract and restore the considération, 
or to afflrm it and recover the damages he haà suetâined;: But it im- 
poses upon him the imperative dutyto exercise his option, to release 
the party with whom be lias contracted, to restore any considération 
he has receiited which may be restored; and to place the parties as 
near as may he in statu quo immediately upon the discovery of the 
fraud, if he would rescind or avoid his contract. Nor does it permit 
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hîm to speculate upon his option, to lie in ambush for years, until 
changes in the conditions or marliets make his interest plain, bef ore he 
makes his choice. Silence, delay, acquiescence, or the use or rétention 
of any of the fruits of the contract for any considérable length of tinie 
after a discovery of the fraud is in itself an exercise of the option, and 
constitutes a complète and irrévocable ratification of the transaction. 
Rugan V. Sabin, 10 U. S. App. 519, 531, 3 C. G. A. 578. 580, 53 Fed. 
415, 418; Kinne v. Webb, 12 U. S. App. 137, 144, 4 O. C. A. 170, 174, 
54 Fed. 34, 38; Stuart v. Havden, 30 U. S. App. 402, 478, 18 C. C. A. 
618, 627, 72 Fed. 402, 411; McLean v. Clapp, 141 U. S. 429, 12 Sup. 
et. 29, 35 L. Ed. 804; Grymes v. Sanders, 93 U. S. 55, 62, 23 L. Ed. 798. 
This rule is peculiarly applicable to cases of the character hère in ques- 
tion, where the property in controversy is stocks of mining and other 
like corporations, which are spéculative in character. Grymes v. 
Sanders, 93 U. S. 55, 62, 23 L. Ed. 798; Kinne v. Webb, 12 U. S. App. 
137, 144, 4 C. O. A. 170, 174, 54 Fed. 34, 38. The appellant retained 
ail the fruits of the contract and pledge he seeks to avoid. He held 
Rucker bound by his retainer for more than two years, until the Wood 
litigation had ended and he had derived ail the benefits of the contract. 
He repeatedly proraised to pay the notes, and obtained forbearance in 
the enforcement of the notes and the pledge, after he knew ail the 
facts which constituted the alleged fraud, and he was thereby ir- 
revocably estopped from rescinding or avoiding them long before he 
presented his bill. Equity will not relieve from the burdens of a con- 
tract induced by fraud, at the suit of a complainant who has acqui- 
esced in it and acceptée! its benefits for years after he had ftill knowl- 
edge of the facts which constituted the fraud. The decree below is 
affirmed. 



In re KEMP. 

(District Cîourt, D. Colorado. March 21. 1900.) 

Bankbuptct — Dissolution of Liens — Attachmekt. 

The lien of an attachaient levled upon property of an Insolvent debtor 
withln four months prior to the flling of his voluntary pétition In banlc- 
ruptcy will be dissolved by his adjudication as a bankrupt. If Bankr. Act, 
I 67, cl. "f," applies only to Involuntary proceedings in bankruptcy, the 
case Is eovered by clause "c" of the same section, which relates to volun- 
tary proceedings. 

In Bankruptcy. On motion for the dissolution of an injunction and 
for the delivery of property of the bankrupt to petitioner. 

H. S. Silverstein, for sheriff. 
0. P. Grimes, for trustée. 

HALLETT, District Judge (orally). A pétition was filed January 
15th and the adjudication was on the 20th of January last. In No- 
vember prior to that, certain of the creditors, Adolph Hirsch and 
Simon Hirsch, took ont a writ of attachment and levied it upon the 
goods of the bankrupt. This suit was pending at the time when the 
pétition waè filed and the adjudication made, and is still pending. 

101 F.— 44 
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Oû the 20th of March, upon pétition of thCi trustée, this court 
enjoined the sheriff of Teller county from selliag the goods levied 
upon in the attachment suit; and, when the matter came on for hear- 
ihg in the eôùùiy court recentljj it is said that the county court or- 
dered the goodk to be tumed over to the trustée. The sheriff of Teller 
county has now moved the court to dissolve the injunctioh, which 
was issued on the 30th of March, and to require the trustée to turn 
over the gôods to him; that is, to return the goods to him which he 
has delivéred ip the trustée uhdèr the order of the county court of 
Teller cotinty. This motion must rest upon the ground that the at- 
tachment proceeding was not affeeted by the bankruptCy of the de- 
fendant in thàt suit. Fpon that m'atter counsel for the sheriff con- 
tends that the question turns upon èlause "f" of section 67 of the 
bankruptcy act. That clause déclares that: 

AU "letiés,*juflgments ànd attachments or other liens obtained through légal 
proeeedings Mgainst a person who Is insolvent at any time witliln four months 
prior to the.flUng of the pétition in banlsruptcy against him should be deemed 
nuU and voldiln case he Is adjudged a ban^rupt." 

GOunsel cohtends that this clailse of section 67 relates only to a 
case in whieh there may foe an involuntary pétition flled upon which 
adjudication i shâll be made, and notto a case in which a voluntary 
pétition shall be filed by the bankrupt. Some courts hâve apparently 
so decided; biit those courts appeîir to be of the opinion that the cases 
of adjudicatibû ùpon a voluntary pétition fall under clause "c" of the 
sàifle éeCtioh, aad that i iclause "c" relates to voluntary cases, and 
clause "f" bf section 67 to involuntary cases. The çour^ of appeals 
'6f the Seveathi circuit held that this clause "c" was in conflict with 
clause "f" of section 67, and that clause "f" was the only one that 
could be enforced; also, that clause "f" related to voluntary as well 
as involuntary bankrupts. In re Richards, 37 C. C. A. 634, 96 Fed. 
935. As stated before, other courts, i circuit and district courts of 
the United SMps, hâve hçld that the two clauses, "c" and "f," may 
stand together, ànd thkt xlause "c" may relate to vdluntary cases. 
It is not necessary to décide in this ca^ewhether the view, taken by 
iffi^cirdûît court of aippeate of thé Seventh circuit be the correct one 
or hotj, but vi^ethèr the'ç^ fall within clause "c," or within clause 
/%" tlie; ftttacbnient must fall, as beilûg one taken but within four 
months before iithe bankrapt^ of Kemp. The adjudication of bank- 
ruptcy established the fact of insolvency, and under clause "c," the 
attachment j^îa;pjng been :;l^en oht '^ithin four months before the 
bankruptcy, the bankrupt was ihsolyç4t aï thè time the proceeding 
in attachment was begun; and undër t'É.at clause, if that be the one 
which is applicable to the case, the attachment: fails as mtich as un- 
der clause "f" of the bankruptcy act. So that itîmust be said that 
the attachment taken ont i^ithin four months of Kemp's bankruptcy 
waè Vacated arid set asidè" l>y that proèeeding On thé part of Kemp, — 
by his bécoming a bankrtipt. And thè plaintiffs in that attachment 
kuit must st;and tipon the Sàiùe footing' as other creditors of the bank- 
rupt. If the plaintiffs in that suit are entitled to anything for the 
dare of the property pending the attachiaént, or if théy are entitled 
to any part of the costs of that suit, they must apply before the 
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référée for the allowance of that çlaim as a preferred daim. There 
are décisions of tke courts wMch show to what extent creditors in 
the position of thç plaintiffs in tlie attachiment suit may be reim- 
bursed for the care of the property and the costs in the suit. TJpon 
this, the motion of the sheriff of Teller county to bave the property 
returned to him must be overruled. 



In re KLINGAMAN. 
(District Court, S. D. lowa, E. D. May 22, 1900.) 

tJAHKRUPTCT — PREFERENCES— TrANSFER OP PrOPERTIT. 

Goods were sold on crédit, with an agreement tliat the property was 
"pledged and Ijypothecated" to tlie vendors as collatéral securlty for the 
paiyment of the priée, and with authorlty to them to take possession and 
dispose of the goods, at their discrétion, for securlty or reimbursement. 
It was not shown that the vendee was insolvent at this time; but after- 
wards the vendors, leaming that he had become insolvent, procured the 
retum to them of a portion of the goods, for the value of which they 
gave the vendee crédit on the notes he had made for the purchase money. 
Wlthin four months thereafter he beeame bankrupt. Held^ that the ven- 
dors had received a préférence, withln the meaning of the bankruptcy act, 
by a transfer of property from the bankrupt, which was made at tbe time 
of the aetual return of the goods to tbem, and not at the time of the 
coutract of pledge and hypothecation; and, since its enforcement would 
enable them to obtain a larger proportion of their debt than other creditors, 
they could not prove a elaim against the estaté for the balance of the pur- 
chase money without surrendering the préférence so received. 

In Banliruptcy, On review of décision of référée in bankruptcy. 
M. A. McCoid, for creditors. 

SHIRAS, District Judge. From the certificate of the référée the 
f acts in this case are shown to be as f ollows : On the 17th day of 
June, 1898, the flrm of Luthy & Co., of Peoria, 111., upon the order 
of Charles S. Klingaman, shipped to him some 4,000 pounds of binder 
twine; it being provided in the order that notes for the purchase 
price were to be given by Klingaman, payable on September 1, 1898, 
and it being also stipulated in the order that: 

"AU property dellvered under this order, and the proeeeds thereof, and the 
policies of Insurance thereon, are hereby pledged and hypothecated to Luthy 
& Co. as collatéral securlty for tbe payment as herein promised, and shall be 
beld subject to their order, on demand, with authority to take possession and 
dispose of the same, at their discrétion, for security or reimbursement" 

On the Ist day of August, 1898, Luthy & Co., having learned that 
Klingaman was then insolvent, sent an agent to his place of business, 
who secured the return of $100 worth of the binder twine bought of 
Luthy & Co., for which crédit was giyen Klingaman on the notes he 
had given for the purchase price of the twine. Within a few days 
thereafter Klingaman dled his pétition in bankruptcy, and on the 
12th of 4^ùgïist, 1898, he was adjudgèd a bankrupt, and in due season 
a trustée oî liis estate was appointed. Lùthy & Co. thereupon filed 
for allowance against the bankrupt estate a claim consisting of the 
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balance due them after giving crédit fop the $100 worth of goods re- 
ceivéd by tlxém as abpve stated. To this claim objection wàs made 
on part of otllér creditoi-s, on the grotiûd tha;t Lnthy & 06. Md in 
fact r«cëived a préférence to the amotint of |iO0, and should not be 
permitted tp prove up a claim for the tiàlàhce due unless they should 
siirrelider the préférence received liy them, as provided for in section 
57 of the bankrupt act. The référée held that the provisions of the 
contract of purchase gave to Luthy & Co. an équitable lien upon the 
goods sold for the purchase price; that the trustée took the estate 
subject to ail just liens or claims enforceable against the bankrupt; 
that the ordinary creditors were not protected by the provisions of 
the Code of lowa regula^ing the recprdirig of instruments affecting 
the title to personal property; and that the delivery to and réception 
by Luthy & Co. of the twine, under the facts shown in the évidence, 
did not c6hsti|tite a préférence under the bankrupt act, and theref ore 
Luthy. & Co. Were entitled to prove up their claim without surren- 
dering the property received by them. To this ruling the opposing 
creditors éxe^ted, and now seek a review of the question by the 
«ourt. 

As I understand the facts of the case, at the time the tvrine wae 
delivered'back to Luthy & Co. Klingaman was then insolvent, and 
Lnthy & Oë. knew such to be the fact. By seetion 60 of the act it is 
déclared that;" 

"A persofl shall be deemed to bave given a préférence, If, being insolvent, 
be bad * n* * made a transfer of any o£ bis property, and the effect oi 
* * * m<ùi transfer will be to enable any one of bis creditors to obtain s 
greater percentage of bis debt tban any otber of sucb creditors of tbe same 
class." 

It cannot "bè questioned that if Luthy & Co. are permitted to re- 
tain the property delivered to them on Ahgust 1, 1898, and to prove 
up the balanc^ of the debt due them, they will be enabled to secure 
a greater pe^èëntagé of their debt than the gênerai creditors; and 
therefore it is clear that the pivotai question is whether, as between 
Luthy & Co. ahd the côhtesting creditors, the transfer of the prop- 
erty in fact toûk place oh the Ist day of August, 1898, or on the 17th 
day of June, 1898, the date of the contract of purchase,^ — it not being 
shown that on that date Klingaman was insolvent. It will be kept 
in mind that Luthy & Co., by their own act, in seeking to prove up 
their claim, hàVe invoked the aid of the court in bankruptcy for the 
enf orcement pî the provisions of the act; and they cannot insist upon 
their right to share in the dividends payable from the estate unless 
they meet the obligations imposed upon them by the provisions of 
the act, whiçh are intended to enforce the équitable rule, established 
by the act, that among the creditors equality is equity. 

On behalf pf the contesting creditors it is claimed that, as against 
them, the transfer of the property roust be deemed to hâve taken 
place on the Ist of Augn.st, 1898, whereas on behalf of Luthy & Co. 
it is claimed th^t the actual delivery then made to them of the prop- 
erty in question was in pureuance of tlie terms ofthe contract of 
purchase; that this contract gave theïn an équitable lien upon the 
itoods then sold to the bankrupt, which they could enforce at any 
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time; that, as it is not shown that Klingaman was insolvent when 
thc contract of purchase was executed, giving the lien cannot be 
deemed to be a préférence; and, therefore, they are not required 
to surrender the goods received by them, or account for the proceeds, 
as a condition précèdent to the allowance of their claim. Under the 
provisions of the bankrupt act of 1867 it was held that a préférence 
given by nieans of a chattel mortgage dated from the time of the 
delivery of the instrument, and not from the time when the same 
was recorded or possession thereunder was talœn. Gibson v. Warden, 
14 Wall. 244, 20 L. Ed. 797; Sawyer v. Turpin, 91 U. S. 114, 23 L. 
Ed. 235. In the act now in force it is enacted (in section 3) that 
a pétition for adjudication may be flled against an insolvent debtor 
within four months after the commission of an act of bankruptcy, and 
that, when the act charged consists in having raade a transfer of prop- 
erty with intent to defraud creditors, or for the purpose of giving a 
préférence, the four-months period is to date from the recording or 
registering of the transfer, when that is done, or, if not, then from 
the time the benefliciary takes notorious, exclusive, and continuing 
possession of the property. Under this section it is clear that if the 
creditors of Klingaman had flled a pétition for adjudication against 
him, on the ground that, being insolvent, he had given a préférence 
to Luthy & Co., by transferring to them the goods received on August 
1, 1898, the act of préférence would hâve been held to hâve been com- 
mitted on the day the goods were delivered, and not upon the day 
the lien was contracted for. In other words, the commission of an 
act of bankruptcy, by transferring property while insolvent to one or 
more creditors with intent to prefër them, is declared to be committed 
when the instrument of transfer is recorded or registered, or, if not 
recorded or registered, then when the beneficiary takes open possœ- 
sion of the property, or when thè creditors hâve received actual no- 
tice of the transfer. 

Under the prior act of 1867, the préférence was held to hâve been 
given when a lien, valid between the parties thereto, was created, 
although no notice thereof was given to the other creditors. Under 
the présent act a préférence is not created until notice thereof is given 
to the other creditors, either by recording or registering the instru- 
ment of transfer, or by taking actual or open possession of the prop- 
erty by the creditor, or by giving actual notice of the transfer to the 
creditors. It does not seem possible that congress did not intend 
this change in the rule to apply to questions arising between a cred- 
itor claiming the benefit of a préférence and the other creditors. This 
would require the holding that upon a pétition filed by creditors, based 
upon an act of bankruptcy in giving a préférence when insolvent, the 
act of bankruptcy must be held to bave been committed when the cred- 
itor recorded the instrument of transfer or took open possession of 
the property; but if the trustée or creditors, after the adjudication 
has been had, should seek to avoid the same transfer, it would be 
held that the transfer constituting the préférence took place when the 
mortgage or contract was delivered to the creditor, although the same 
was not recorded, nor was possession then taken of the property in- 
tended to be transferred. In my judgment, it was the purpose of 
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this enafiim^p); |to déclare, generally 1^^ i-espect to actsof baûfe- 

ruptcy cpneistiiig of malang tràiisfers of propertj: when insôjyèlit ;«v'iïJi 
intent to, gj|Yje|a préférence, the act i» ^to be iiel<i to hâve been éolli- 
mitted wiien |;];i;9 trans^^r is made efl^cpal asagainst other creditùrs 
hj recording o^JEegistejriflg the ingtrU|ment of transfer, or by th^ bene- 
ûçiary taking ajctuàl andl open posse^si|6ïi of tlie property, or by oth- 
erwise givwgj^ctaal witice of the ir^ipsfçr to creditors. In other 
wofds, the intfint pi this section is to qeclare that, as against creditors 
of an insolvent, the limitation of timp for invoking relief against a 
préférence 4qçs not begin to run until in sopîie form they hâve re- 
ceived actnaj, or constrnçtive notice of t)i6 transfer to the preferred 
creditor; and this intent is reachedlj^ the déclaration that in such 
cases the transfer constituting the a!ct if)f bankruptcy shall bé held 
to date from the time the instrument pf, transfer is recorded, or the 
possession is t^Jsen, or nptice is othérw|se brought home to the cred- 
itor^ of the b^nkmpt. v! 

The peferee iip this case correctiy hel^ tbat under the provisions of 
theiGode of ïowa the faHure toreppr^ the contract of purchase did 
not affect the validity of the equitj(!^le li,çà secured thereby as be- 
tw;een the parties thereto,.and thâitjjias no subseqnent lien had been 
obtained against the same W tp the/jjâtewben possession was taken 
on ,4ugust 1, 189;$, the lien i^asmade, (effectuai m. against third parties 
by the act pfr.taking possession j.sbni^TÏiejpivotal question under the 
bankrupt act ip, when diiàtliis ii;ranrfer take effect as against cred- 
itors, in the sen^e that tieréby a preferiçnce 'was given to Luthy & Co? 
If, as against creditors, l^t took effect oj;i August 1, 1898, then it con- 
stituted ^ préférence, as pn tliat day Klùigaman was insolvent, and 
Luthy & ,Qp,, knew it. If, ho\^ever, tl|p transfer, as against creditors, 
dates b3çlj;tj0,tf une 17, 1898, then i^t çapifpil; be held to be ^ préférence, 
as it is not shown that at that date Klingaman was insolvent. Under 
the provision^ jpf ,the bankrupt act,, it must be held, for the reasons 
alreadyst^ted,, that the transfer of the property to Luthy & Go. took 
eflect on A-UgWSt |st, and theteforetbiSi transfer constituted a préfér- 
ence to Luthy i& Ce; and.it follows îl»at> under the provisions of sec- 
tion 57 of the.|)^nlj;rupt act, the claimof. Luthy & Qo, cannot be al- 
lowed, unies4;ttey surrender the préférence they hâve received. 

The ruling,pf the référée ,is therefore set aside, and the proceedings 
are remandeâtp flinj, witb ÎDstruçtioris tp enter an prder conforming 
to this opinipn, and flxingsome proper time within which Luthy & 
Co. may sur^e^der the préférence recçitéd, in case they so elect to 
do. The same order 'VKill be entere<| wifli respect to other claims of 
the same ^barapter, an4 .^o, issfhich this ruling is applicable. 
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In re MATEE. 

(District Court, E. D. Wisconsin. May 14, 1900.) 

1. Bankrtjptct— Feks and Costs — Attoknky's Fbe. 

The fact tHat. a bankrupt has disobeyed an order of the court requlring 
the payment of money to his trustée, and has fled the jurisdiction, and is 
In contempt, wlU not prevent the allowance ont of the estate of a proper 
fee to his attorneys for professional services rendered to the banlîrupt In 
the course of the proceedings before the occurrence of the contempt; such 
mlsconduct on the part of the banlirupt being without their privity or 
compliclty. 

3. Samk — What Services Incmjded. 

Under Banljr. Act 1898, § 64b, subd. 3, providing for the allowance ourt of 
an estate in banliruptcy of a "reasonable attorney's fee, for professional 
services actually rendered • ♦ * to the banlirupt in involuntary cases 
while performing the duties herein prescribed," the allowance must be 
restricted to compensation for services rendered to the bankrupt in the 
préparation of schedules, attendance at examinatlons, and other duties In 
aid of the estate and its administration. It should not include a fee for 
defending the bankrupt against charges of fraud or concealment of assets, 
or other matters involving his personal liability, civil or criminal, whether 
such charges grow out of the examination or otherwise, nor a gênerai re- 
tainer in behalf of the bankrupt. 

3. Same— Prepakation of Schedules. 

In cases of involuntary bankraptcy, the services of the bankrupt's at- 
torney in preparing the schedules required by the act may be compensated 
by a fee, payable out of the estate, varying in amount from $25 to $50, 
according to the extent of the work involved. 

4. Same— Attbnding Examinations. : 

For services rendered to an inyoluntary bankrupt ■while undergoing his 
examination before the référée, his attorney may be allowed a fee of $25 
for each day actually occupied in sUch examination, provided there are no 
unnecessary delays or adjournments caused by the conduct of the bankrupt 
himself In the examination. 

In Bankruptcy. On ah application by attorneys for the bank- 
rupt for allowance of a bill of fées for services rendered on behalf of 
the bankrupt in the course of the proceedings, amounting to f 1,635, as 
itemized for retainer and per diem charges. 

The référée certifies that the bankrupt has disobeyed the order of the court 
requlring payment of certain funds withheld from the trustée, has absconded, 
and 'fetands adjudged in contempt. The questions certifled thereupon are: 
(1) Oan the clalm for attorney's fées be considered while the bankrupt so re- 
malns in contempt? (2) If open to considération, what services may be In- 
cluded in an allowance? (3) For what amount, under the clrcumstances 
Btated? See (D. G.) 97 Fed. 328;. <D. O.) 9& Fed. 839. 

Timlin & Glicksman and Charles F. A. Groth, for bankrupt. 
Bloodgood, Kemper & Bloodgood, for trustée. 

SEAMAN, District Judge. This inquiry, which calls for an in- 
terprétation of the act in référence to allowances for attorney fées, is 
of spécial importance in its bearings upon other cases in this district, 
and ï hâve given careful considération to the matters submitted by the 
référée. The followiug conclusions are certifled thereupon: 

1. The bankrupt is in contempt, and clearly cannot move the court 
for any matter of indulgence until he has cleared his contempt. Hov- 
ev V- Elliott. 167 U. S. 409, 436, 17 Sup. Ct. 841, 42 L, Ed. 215. 
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Whether this gênerai rule would exclude him from învoking subse- 
quently the beneflts secured-by stâtute of an allowance for his attor- 
ney is a question not présent^ on this record, for the reason tliat the 
application was made and tbe attorney's services were rendered before 
the occurrence pf the contempt; and it is undoijbted, . both from the 
circumstances oî the «ase and the réputation 6^ his attorueys at this 
bar, that thej' were in no manner privy to the disobedience of the final 
order of thé çou,rt. To the extent that such 'Services were rendered 
within tbe injteflt of the statute, the subséquent misconduct of the 
bankrupt, without fault on the part of the attorneys, cannot serve to 
preclude the allowance of a fee. 

2. TÇhe question of the extént of services for which such allowance 
is conternplat^d by the statutë àrises out of the provision in section 
64b, under the head of "Debts Which Hâve Pribirity," that "costs of 
administration shall be paid," including "one reasonable attorney's 
fee for the professional services actually rendered, irrespective of the 
nurriber of attomeys employed, * * * to thé bankrupt in involun- 
tary cases iWhile performing the duties herein prescribed." The 
guardéd language of this allowance and of the cognate provisions 
must be interpreted in the light of the intent manifested throughout 
the act to secure rigid economy in administering the estate in bank- 
ruptcy, and save to the creditors a considérable portion which was 
otherwise liable to be swallo/ed np in expenses, — a. feature in which 
the former acts were found defective. The claimants urge that the 
grant of £\tt<>rney's fées out of the estate is exclusively for the beneflt 
and protection of the bankrupt, without regard to any beneflt to the 
creditors I that it is made a niatter of right, founded on the presump- 
tion of his surrender of ail his possessions as demanded by the act, 
and on the equity of having any necessary services of an attorney in 
the course Qî the proceedings borne by the estate thus surrendered. 
If such interprétation is adppted, it would seera that no inquiry need 
be made in this case beyon4 ithat o* the reasonableness of the claims 
presented, ail being chargéd for çne attorney. Both the fact and the 
need of ablç counsel to défend the bankrupt on serions charges of 
fraudulent oonduct and cohcea,lnï^nt of property appear in this record 
and hâve otherwise corne to]bhe,laiowledge of the court. Even the 
disclosure ia such procéedîhgs of property, largely in excess of the 
claims in qiuéstion, withh^îë'aDLa cbiicealed by the bankrupt, and under 
his control, cannot serve tojâiefeat the allowance, if it rests on statutory 
right and not in judicial discrétion, aside from the measure of allow- 
ance. 

I am of opinion, hon^^ever, that the tèrms of the provision for the 
services of an attorney "to the bankrupt in involuntary cases while 
performing thé duties herein prescribed" are thus limitëd in strict 
accord with the gênerai ténor and spirit of the enactment, and neithér 
express iior intend ah allpWarice for the défense of the bankrupt 
through thé course of thé prbicëedings in matters involving his Per- 
sonal liability, civil or crimiilal. The duties to be performed by the 
bankrupt in the proceedings are prescribed in section 7, and ail relate 
to attendkhce and services of presumptive beneflt to the estate, with 
the possible exception of attending at "the hearihg ùpon his applica- 
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tion for a discharge." The préparation of schedules by the bankrupt 
in involuntary cases, and his attendance on compulsory examinations 
before the référée, are matters in discharge of his duty, for the bene- 
flt of the estate, and each may require the services of an attorney, for 
which the estate thus receiving the beneflt is chargeable for reasonable 
compensation; but, in conformity witli the purposes of the act, the 
allowance must be made "sparingly and with great caution." In re 
Kross (D. C.) 90 Fed. 816, 819. When the examination involves the 
prior transactions and conduct of the bank;rupt, he is entitled to allow- 
ance for the services of counsel therein to the extent only of saving 
and protecting his rights on the inquiries so made, and not for subsé- 
quent services in his défense, whether they arise ont of such examina- 
tion or otherwise. The test for compensation out of the estate is 
whether the service is rendered in the performance of the bankrupt's 
duty in aid of the estate and its administration, and not whether the 
bankrupt stands in need of the service of counsel for his personal 
beneflt and protection in any of the proceedings. No sanction appears 
in any of the provisions for an allowance in the last-mentioned view, 
and its adoption would violate the gênerai consistency of the act for 
securing economy in administration. Indeed, the policy of compen- 
sating counsel assigned by the courts to aid needy défendants in 
criminal prosecutions bas never been adopted by congress. and it 
would seem anomalous to impose the burden of such défense of a 
bankrupt on the creditors. The opinion recently handed down in the 
circuit court of appeals for this circuit (In re Curtis, 100 Fed. 784) is 
well in point, both for a gênerai rule of construction to be applied to 
the act in référence to expenses and for its interprétation of the an- 
alogous allowance in the same connection of an attorney's fee to the 
petitioning creditors in involuntary cases. It is held to be limited 
strictly "to the service rendered in procuring the adjudication." On 
the construction indicated, the services rendered in preparing the 
schedules, and in attendance on the examination of the bankrupt be- 
fore the référée pursuant to the order, are entitled to an allowance. 
Ail other claims are rejected, including that for "retainer." 

3. The inquiry as to the amount to be allowed for items of service 
so approved cannot be deflnitely answered, for want of spécifie in- 
formation of the extent and circumstances of the service; but the 
statement of a gênerai rule for measuring the allowance will serve 
for an adjustment by the référée. (1) It is certified by the référée 
that his customary allowance for service in drafting schedules is from 
|25 to $50, according to the extent. This work is mainly clérical, 
and the practice in that regard is approved. (2) As indicated above, 
I am of opinion that the bankrupt is entitled to counsel while under- 
going his examination before the référée in respect of his alTairs and 
conduct. Ordinarily this sliould not require attendance on more than 
one or two days. If extended, however, at the instance of the cred- 
itors or trustée, without delay needlessly caused by the conduct of 
the bankrupt in the examination, the time so occupied must be com- 
puted in making the allowance. The examinations should be con- 
ducted with reasonable dispatch, and without unnecessary adjourn- 
ments; and if, in any case, there is procrastination or prolixity on 
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thë pari bftiie moTÎBtg parties, thê incrfeased expense nrast be borne 
by tiie éstatè represeûted. The numbèr of dâys of actual service 
within tiiis View will be determined by the référée, and thereupon a 
per dîéïri âïïowançe of |25, as chargea in the statetnent flled herein, 
is dèeiiiéd rèasonàble, âM in accord With the views expressed in Re 
Cùrtis, Sùpta. ; 



V " ';',;^ , '7'^ In re'ANSON. ' ' 

; • ;n! ©Jptrlet Coui;t< N, i). .Callfornia. November 24, 1899.) 

BANkECÎ^TC-t— pHIORtTY OF CllAIMS-^WAGas OF LabORïIR. ' ' 

An employé of a bankrupt, having a clalm agaiflSt him ;f or wages earned 
withta, ith^ee .months before flie comnjeocement of ,itbe proceedings in 
bftitkraptçy, (loes uot Ipse the rightof priori ty accorded to him by Bankr. 
Act^'l 64b- Sùbd. 4, bif'rèason of tbé faèt that, wltbln four months before 
the bknkttiptcy, and tvhîlé'the'flebtor -Was Ihsolrent, lie ïecovered a judg- 
ment agàînsti Mm for. suçh wages and otherclaims; but the original elaim 
for wftg$$, imay be proye^: as an unsecured debt, and will be entitled to 
priorité ofpayment. ., , , 

In Bânkrupté^.; On réView of décision of référée in bankruptcy. 

Wlthiii fouir' tiion&s pri'drto'the filing of the petltiOi in bankruptcy In this 
case, one BiédS> Tecoveréd à ijudgment against the bankrupt, on a clalm for 
wages eamediby him a^^aiclerfein the bankrupt's stow, aniopnting to $108.33, 
and açlaiiafoiîiflioney loftoed, and for çpsts, In the bankruptcy proceedings, 
Brady proyed ji^j8| debt ag^mstthe bankrupt; for the wages so èarned as an 
unsecured debt, hot relylng ùporî the judgtnièllt, and sUn-ëndered to thë trustée 
ih bankruptcy certain propéity whlch he had câiised to be attached under the 
judgmeut On 'à re-examlnation of the claim, the trustée in bankruptcy op- 
posed the ajlp-ïyaiice of the cla,im as a debt.en1;ltled to priorlty of payment under 
the provisiO|ns,of (the bankruptcy act. ' ', ' 

The opinion ofïîeferee E. P. FOLTZWas as folio ws: 

"The qUèstioîi presented tipon the re-examlnation of the claim of John E. 
Brady agaii»st the estate of : M. F. Anson, bftnkrupt, is as follows: Where a 
creditor hag ; eaiSïWd wages, ■w;lthin three ■ months before the commencement of 
proceedlpgis iJUjbankruptcy, ancl,.within four months before the commencement 
of proceedihg'g In bankruptcy obtains a judginent for sald wages and for an- 
other claim whilé the bankrupt Is insolvént, bas such creditor lost bis pMority as 
to the original claim tôt wages earned within three months before commence- 
ment of proc^dlngs? Counsel for the trustée maintains thfit the original 
cause of act^qn.ls merged In thé .iudgmenf, so that it loses its character as a 
claim for wa^es, and is not entitled to priorlty as wages: As a gênerai rule, 
the original éàùée of actloli Is merged in the judgment. Accordlng to the later 
and better authorities, the reason of the riile Is that a new suit would be super- 
fluous, and agalnst the interests of both parties. It is to prevent needless 
and endless litigation. ïherefore the judçment is regarded as a new debt, 
and the only exception Is where so règardlliig It would work a manlfest hard- 
shlp. Freem. Judgm. § 215. The question' is, does the présent case come under 
the rule or under the exception? The reason of the doctrine of merger does 
not apply to the présent case. The plajntjffi hère does not seek to litigate bis 
claim agaln, fpr the purpose of securlng a more satisfaetory judgment; but, as 
the law bas dèstroyed his judgment lien (Section 67f of the act), he clalms thé 
right to be put In the same position as he would bave been in had he not ob- 
tained a judgment. In many cases the judgment bas been held not to be an 
absolute merger of the original debt,-^not a new debt. but a new security for 
an old debt. Freem. Judgm. § 245; 53 Am. Dec. p. 296, note, Therefore, by 
the great weight of authorlty, a judgment obtalned after the pétition for ad- 
judication in bankruptcy was flled, on a cau^è of action which accrued before, 
does not merge the original debt, but the discharge In bankruptcy discharges 
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euch judgment, as well as the çoste of the action in wliicli the judgment was 
obtained. Note in 53 Am. Dec. p. 296, and numerous cases cited; also, Imlay 
V. Carpentier, 14 Cal. 173. And some of ttie cases eited in 53 Am. Dec. p. 
296, hold that the créditer may prove tiis daim on the original debt, or on the 
judgment, as he may elect. It would seem that thé présent case is much 
stronger in favor of the créditer than the cases above cited. Other cases hold 
that the merger of the original debt in the judgment Is not so complète that 
the courts cannot loolc behind the judgment to the original cause of action 
for the purpose of proteeting the rights of the parties. Conldin v. Field, 37 
How. Prac. 456. The purpose of section 67f is to prevent préférences, and to 
put ail creditors on an equal footing, except as afCected by the section on prior- 
ities. It could riot hâve been the intention of congress that a judgment on a 
claim for wages earned within three months should be treated as invalid for 
the purpose of destroying the judgment lien, yet as of sufficient validity to 
merge the original debt so as to destroy the priority. Such a construction 
would put a penalty on vigilance, and would place creditors for wages earned 
within three months in a less favorable position than other creditors, iustcad 
of a more favorable position, as the act seems to contemplate. It is thereîore 
my opinion, that Brady has not lost his priority by obtaining a judgment." 

H. E. McNoble, for claimant. 

O. B. Parkinson, for trustée in bankruptcy. 

DE HA^TEN, District Judge. In this matter, the raling of Référée 
E. P. FOLTZ, .illowing priority of claim of John E. Brady for |108.33 
as wages earned within three months hefore the date of the filing of 
the pétition in bankruptcy, having been heretofore submitted to the 
court for décision, now, after due considération had thereon, it is by 
the court ordered that said ruling be, and the same is hereby, aifirmed. 
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BREWING CO. 

In re FIRST NAT. BANK OF LOUISVILLH. 

(Circuit Court of Appeals, Slxth Circuit. May 8, 1900.) 

No. 791. 

1. Bankritl'tct— JaRisurcTioN OF Circuit Court of Appkals— Pétition for 

Review. 

Banlir. Act 1898, § 24b, which authorizes the circuit courts of appeals to 
"superlntend and revise in matter of law the proeeedlnss of the several 
inferior courts of banliruptey within their jurisdiction," is Intended to 
provide a summary mode of reviewing the orders and décisions of the 
banliruptcy courts upon questions of law, and does not contemplate any 
review of the faets. The jurisdiction is to be exercised upon an original 
pétition flled in the appellate court by any peison aggrieved. 

2. BaMK— APPBAI,. 

Section 25a, providing tliat "appeals, as in equity cases, may be taken in 
banlcruptcy proceedings from the courts of bankruptcy to the circuit 
courts of appeals," in certain specified cases, intends that the appellate 
court, on such an appeal, may review both questions of fact and of law. 
8. Same— Revibw of Ordbr Allowing or Rejecting Lien. 

Under the provision of the banlcruptcy act that an appeal may be taken 
from a judgment of the court of bankruptcy "allowing or rejecting a debt 
or claim of S500 or over," when a credltor proving his debt in bankruptcy 
claims a lien on property of the baukrupt the question of the lien asserted 
is an incident to the allowance or rejection of the debt, and may therefore 
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be réWé^ëd on an appêal from an orflér allowlng or rejecting the debt; 
ân'a;su\jh, âii appeal brlngs up botli questions of law and fact. An order 
allowing, or rejecting the lien clalinèd may also be revlewed on a pétition 
for reyléw, but only as to mattér of law. 

4. .Samb—Requisites OF Pétition FOR Review. 

A pétition to the circuit court pf appeals for a review of a décision of 
the district court sitting in banlçrijiptcy should state speciflcally the ques- 
tion of law whlch was involved and ruled upon by the district court, and 
should be accompanied by a certifled copy of so mueh of the record as 
•will exhibit the manner in whlch the question arose and its détermination; 
and the question of law so presented Is the only question whieh will be 
declded by the appellate court. 

6. Indbmnity Mortqage— Contindikg Securitt. 

Where a debtor, whose notes were indorsed or otherwise secured by sev- 
èral persons as suretles, gave them a mortgage on his property, conditioned 
to indemnlfy such sureties agalnst ail loss or damage on the debts on 
whlch they "may be bound as suretles as aforesaid, or may become here- 
after bound as suretles, to the amount of $25,00(», wlthin four years from 
the date héreof," held, that the mortgage was not to be construed as con- 
flning the indemnity to the Uability of the mortgagees, as sureties, then 
existing, or to mère renewals of papei: on which they were already bound, 
but that, the original debt being paid ofE and new debts eontracted withiu 
the four years, on whlch the mortgagees became suretles, they were pro- 
tected by the mortgage, to the extent of $25,0'00, agalnst such new Indebt- 
edbess. 

6. Samedi' 

. A mortgage; to seeure future advances, or future liability of the mort- 
gagee as surety for the mortgagor, constitutes a continuing security for the 
tiiBe and to the amoùht flxéd. When a particular advance or liability is 
Incurred and paid ofC, wholly or in part, the mortgage, If so intended by the 
parties, will continue as a security for new advances or new liabillties made 
wlthin the limit tixed. 

7. Hamb— Amoukt Secured— Bankrupt Mortgagok. 

Where sureties receive an indemnity mortgage from their principal, to 
seeure them agalnst liabllities incuttëfl'ih his behâlf during a flxed period 
and to a llmited amount, and thereaftôî?,' during the tlme stipulated, become 
responsible for the mortgagor in a sum greater than that limited, they 
cannot enf orce the mortgage for a larger amount than the Indemnity eou- 
txacted for, as against the trustée in banliruptcy of the mortgagor, what- 
ever mlght'be their equlties as agalnst the mortgagor himself, for the 
estate of a banltrupt passes to his trustée subject only to actually existing 
liens and charges, and creditors of thë bankrupt, seeklng to be subrogated 
to the ^ights of the sureties, bave no other or higher rights than the 
latter hâve. 

8. Same— SdSrogation of Creditors. 

A debtdr, whose commercial paper was Indorsed and otherwise secured 
by several sureties, exeeuted a mortgage on his property to indemnlfy sucli 
sureties against liability on the debts for which they were already bound, 
or debts for whlch they might become responsible during the ensulng four 
years, tothe amount of $25,000 in ail. After the debtor had given notes 
to a bank, on which the mortgagees were sureties, for amounts exceeding 
the sum named in the mortgage, he eontracted a debt to another ereditor, 
likewise; secured, and became bankrupt, ail wlthin the four years. ïhe 
latter creditor claimed to be subrogated to the rights of the mortgagees 
to the extent of his debt, but was opposed by thé former creditor, which 
claimed the entire beneflt of the mortgage for Itself. Reliï^ that both cred- 
itors were entitled to share ratably In the beneflt of the mortgage. 

On Pétition for Review of a Décision of the District Court of the 
United States for the District of Kentucky, in Bankruptcy. 

The petitioner is a creditor of the Schaefer Brewing Company, a corporation 
of the State of Kentucky, which was declared a bankrupt upon the pétition of 
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c'beàitors in the district court of the United States for the district of Ken- 
tuclîy. Its debt lias been allowed as a gênerai and unsecured claim, but it bas 
been denied the benefit of a mortgage made by ttie banlcrupt, and tlie object 
of the pétition is to revise the order exeluding It from participating in the 
benefit thereof. The petitioner's claim against the bankrupt's estate is evi- 
denced by a note made April 10, 1895, with one Charles A. Sehaefer as surety 
tlK reon. This note was originally for $3,000, but by payments had been re- 
diued to $1,700. Petitioner sought to be subrogated to the rights and lien of 
the said surety, Charles A. Sehaefer, under a mortgage made by the principal 
debtor for the purpose of indemnif ying and protecting said Sehaefer aud others 
as sureties. This mortgage, so far as material, is as foUows: "That whereas, 
the said parties of the second part, with one Adolph Meyer, hâve already be- 
conie liable as sureties in varions attitudes on commercial paper for the said 
party of the iirst part in the sum of twenty-four thousand seven hundred dol- 
lars upon an agreement, made at the time 6t the undertaking of such surety- 
ship between the said party of the first part and the said parties of the sec- 
ond part, that said parties of the second part, vyith the said Meyer, should be 
seeured from ail loss or damage in their said suretyship by a proper mortgage 
upon the property of said party of the first part, hereinafter set forth and de- 
scribed, and are seeured, and the signature of the said Meyer cannot be had 
to the renewals of said commercial paper, and the said parties of the second 
part bave undertaken and agreed to continue to be so bound as sureties as af ore- 
said in various attitudes upon commercial paper for the said party of the 
first part up to the amount of twenty-five thousand dollars, inclusive of the 
amount for which said parties of the second part are already bouud as afore- 
said during the period of four years from the date hereof : provided, they, the 
said parties of the second part, should be lawfuUy indemnifled and seeured 
from loss in their said suretyship by mortgage of indemnity upon the said 
property: Now, this instrument witnesseth that in considération of the under- 
taking and agreement of the said parties of the second part, and in pursuance 
of the said agreement and undertaking between the said parties of the first and 
second parts, and in considération of the premises and one dollar, said party of 
the first part, in order to protect, indemnify, and save and keep harmless from 
ail loss and damage the said parties of the second part in the amount for which 
they hâve already become liable as sureties as aforesaid, and in the amount 
for which they are to become liable^, or any one or more of them may become 
liable, as sureties as aforesaid, has, and by thèse présents does, grant, bargain, 
sell, and convey to the said parties of the second part the f oUowing described 
and enumerated roalty and personalty, ail in the city of Louisville, state of 
Kentucky: [Hère follows description of land, etc.] The condition of this con- 
veyance and transfer is such that should said party of thé first part well and 
truly pay offi and diseharge ail claims, debts, and liabilities on which said 
parties of the second part, or any or more of them, may be bound as sureties 
as aforesaid, or may become hereafter bound as sureties as aforesaid, to the 
amount of twenty-five thousand dollars, within four years from the date hereof, 
and save and keep harmless and from any and ail loss by reason of their 
suretyship, then this conveyance is to be null and void; otherwise. remain of 
full force and effect." The Third National Bank likewise made proof of a 
claim against the bankrupt's estate, and set up a like claim to be subrogated 
to the lien of this and of two subseqmnt mortgages. This claim was evidenced 
by two notes, upon which ail of the mortgagees of the mortgage of April 15. 
1892, were sureties. Thèse notes aggregated $32,000. The district court held 
that the said Third National Bank was entltled to be subrogated to the lien 
of the said mortgage of April 15, 1892, to the extent of $25,000, but was an 
unsecured créditer for the remainder of its debt. The First National Bank 
was excluded from any participation in the benefit of the said mortgage, be- 
cause its debt was not made until after the limit of the mortgage had been 
reached, by the création of more than $25,000 of debt to the Third National 
Bank, upon which the said mortgagees were Ijound as sureties. 

John J. McHenry, for petitioner, 
- Lewis N. Dembitz, for appellee. 

Before TAFT, LURTON, and DAY, Circuit Judges. 



EUETON, C3reait Jodge^ having made the foregoing statement of 
the case, jaelîrëtéd thé" ojpinionofthecbnrt. 

Two modes Jl^f réyiçTlnng theideds^ and orders of the district 
court in bankra|)t propeedings are p^p^ided by the TJankrupt act. Thé 
flrst is that fonnd in section 24b of the act, wMch provides tbat : 

'"ïhe several circuit courts of appéal shall bave Jurlsaictlon in equity, elther 
Interlocutory or flnàl, tp çupejlntend and revise, lii matter of law, the pro- 
ceëd^ng? of the sèvëral ihferibr ' courtiÉ of bankruptcy wlthln thelr Jurisdlc- 
tlpïi. ! Siich powéf shall bé éxercised on ane notice and pétition by any party 
.a^ffÈley'e<L" , '' ;, ;'":, 

oiSectioïl 25a ql the same act provideb:^ 

"That^âppeais, as In eijulty cases, niàybetaken In bankruptcy proceedlngs 
fttmi the coures of bankruptcy to the Circuit court of àppeal» of the United 
SkteS; and to the suprême court of the terrltories, In the followlng cases, to 
wltî W From a Judgnient adjudglng or refuslng to adjudgc the défendant a 
bànkimpé! (2) froïa a Judgment grantlng or denylng a diseharge; and (3) from 
a Juagmënt allowing or rejeèting a âebt or claUn of flve hundred dollars or 
Orat" ' ■ ■; ■''■■ ■ 

The superintending and revising anthority granted by the twenty- 
foujPth section was éyidently intehded to provide a summary way for 
reviewipg the qrdérâapd. décisions of the banferupt courts upon ques- 
tions of law, and dioes not contemplate any review of the f acts. Un- 
der section 25, a review of both questions of fact aad law is contemplat- 
ed. ' 'Uhder section 24, the Jurisdictîon is not exercised uhder an ap- 
peÈit but tipon an origiîpia^ pétition flled in this court by any person ag- 
grieved by the decisiqo or order complàined of. This diflerentiation 
of the modes of redress provided by the two sections seems altogether 
conformable to the laïl^agè employed, and is the initerprétation an- 
Qou&qed by thé çlrcùjjÇ cbiirt; of appeals for tlî^e SeveUth circuit in 
Ee Rouse, Hazard & Cid.,^3 tJ. S. Àpp, 570, 33 0. G. A, 356, 91 Ped. 96, 
and in Ee Richards, 37 0. <3. A. 634, 96 Fed. 935. The same interpré- 
tation is announced inl tl^e Fifth circuit court of appeals. In re Abra- 
ham, $5 0. C. A, 592,i$3 Fed. 767, siid! Iji re Pqryine, 37 0. C. A. 446, 
96 Fed. .193. It was also the viëw; taken by this court in Cunning- 
ham V, Bank (decided at this term) 101 Fed. 977. If the petitioner 
had dësired a review ôf the question of the allowance of bis claim up- 
on bqth law afld fact, be should havè appealed. In C3uimingham v. 
Bank, cited abo^^e, we held that the question of the raak or lien of a 
claim was an incident to the allowance or rejection of the debt for 
which a lien Wagl allowéd or denied, and'might therefoïe be reviewed 
undei! an appéât frqm an order allo-^iiig or rejecting the debt, and that 
uuder euch ah appeal questions oif both law and fact mjght be re- 
viewed. Nevertheless an order allowlng or dènying a lien claimed 
may be reviewed upon pétition, as to any matter of law. In re Rouse, 
Hazard &Co., 3â 0. C. A,',356, 91 Fe^. 96; In re Richards, 37 0. 0. A. 
634, 96 Fed. 935. No nile or order lias been made bytbe suprême 
court regulating the practice under the twenty-fourth section, and 
none bas been prescribed by this court. In Re Richards, cited above, 
the court of appeals for the Seventh circuit, speaking of the mode in 
which the jurisdiction of the court might be invoked under that sec- 
tion, said: , 
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"In the case of an appeal, the faets as well as tlie law are before thls 
court for revlew. In the case of original pétition, this court lias autborlty to 
review merely a matter of law arising in the course of the proeeeding below. 
The latter is intended as a summary mode of reviewing any supposed erro- 
neous holding upon a question of law, and does not' contemplate a review of 
the facts. À similar conclusion was reached by the court of appeals of the 
Fifth circuit in Re Purvine, 37 C. 0. A. 446, 96 Fed. 192. The pétition in 
such case should state speeifically the question of law which was Involved 
;ind wa,s ruled upon by the court below, and should be accompanied by a cer- 
tified ebpy of so mnch of the record as will exhibit the manner in which the 
question arose, and its détermination. Such question of law so presented Is 
the question, and the only question, that can be properly ruled upon by this 
court upon an original pétition." 

This meets with our approval, and properly indicates the character 
of question which may he thus reviewed, and a proper mode of pre- 
senting it. The facts as they appear from the order sought to be re- 
viewed, or as stated in the opinion of the court, or in the summary of 
évidence certifled by the référée, where it appears that the order of the 
référée was reviewed by the district judge only upon such summary 
certifled to him, must be treated as settling the facts upon which the 
"matter of law" arises which is sought to be reviewed. We must 
therefore ignore the averment in the pétition that only $22,000 of the 
debt due to the Third National Bank was created within four years 
after the date of the mortgage of April 15, 1892. The référée and dis- 
trict judge seem to hâve proceeded upon the theory that as much as 
$25,000 of the claim of the Third National Bank arose within four 
years from date of the mortgage, and We shall treat that assumption 
as a fact. 

The summary of the évidence certifled by the référée to the district 
judge, and upon which alone the latter aflQrmed the order excluding 
the First National Bank from any participation in the beneflts of the 
mortgage of April 15, 1892, shows (1) that no part of the debts due to 
either the First or Third National Banks représenta the debt of the 
mortgagor existing at date of the mortgage under which both claim ; 
(2) that the debt of |24,700 existing at date of the mortgage, upon 
which one or more of the mortgagees were bound in some attitude as 
a surety, has been paid oif or in some way extinguished; (3) that the 
debt to the petitioner was made April 10, 1895, and that Charles A. 
Schaefer, one of the mortgagees, became, and still is, bound thereon 
as a surety; (4) that more than $25,000 of the aggregate debt now 
due to the Third National Bank had been created before the debt to 
the First National Bank was made. It also appears that the mort- 
gagor subsequently made two other mortgages covering the same prop- 
erty, both to the mortgagees in the mortgage of April 15, 1892, and 
intended to indemnify them as sureties. One of thèse later mortgages 
was made January 12, 1897, but is not included in the record before 
us. The other mortgage bears date February 19, 1894, and is for the 
purpose of indemnifying the mortgagees, jointly, up to the sum of 
$5,000, against liability as sureties, "exclusive of and in addition to" 
the indemnity provided by the mortgage of April 15, 1892. The form- 
er mortgage is expressly recognized, and the only purpose of the later 
instrument seems to hâve been to increase the amount of indemnity 
by $5,000, — limited, however, to paper jointly secured by those mort- 
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gagésv "'Hie T)roperty of tte' brewing companyat Ute^date of thèse 
threfe' iÔëélianity mortgages wàs Subject to two oUilà: lïiortgages aggre- 
gating; |i'Ô,0O0. The court belô'^v foMA that, undèt the charter of the 
corporation, itwas prdhibited frbm laortgaging its property to an 
amount in excess of |75,000, and that any creditor affected by mort- 
gages ihexcess of that sum could atoid any mortgage in excess of 
|75,000,. fThe court therefore held the indemnity mortgages of Feb- 
ruary le,. 1894, and January 12, 1897, void and unenforceable, upon the 
authority of Bells & Coggeshall Co. v. Kentucky Glass Works (Ky.) 
48 S. W. 440. The petitioner, not being interested under either of the 
last indemnity mortgages, — his debt being secured by only one of the 
mortgages,— bas not complained of this décision. The single error of 
which the petitioner complains is that the court erced ifi denying to it 
any beneflts: under the mortgage of 1892, and in adjudging that the 
Third National Bank was entitled to the full indemnity provided by 
that instfùment. The référée seems to hâve based his order excluding 
petitioner! from subrogation under that mortgage upon the ground 
that it hàd been satisfled and extinguished by the subséquent payment 
of the $24,700 of liabilities there exlsting, upon which the mortgagees, 
or some of them, were bound as suréties, and that only |300 of addi- 
tional or new liability was protected thereunder. Upon this theory 
the référée ruted that the two later mortgages were valid to the extent 
of $24,700, andgaveto the Third National Bank the benefit of a lien 
to that extent by virtue of said mortgages, and to the extent of $300 
under the mortgage of iÂipril 15, 1892. The district judge construed 
the first indemnity mortgage as intended to protect the mortgagees to 
the extent of $26,000 agâinst liability as suréties upon either existing 
or new obligations incurred within four years, but that the protection 
of the mortgage was exhausted whenever the mortgagees had indorsed 
up to that amount. That the district judge regarded the mortgage as 
an indemnity ùjpon new paper, as 'iveil as against liability upon old 
or renewed ?paper, is made évident from the fact that the order made 
by him adjudged that the said Third National Bank was entitled to 
and had a lien, -"under andby virtue of the mortgage of April 15j 1892, 
upon the property therein described, for the sum of $25,000." We 
quite agrée with the district judge in cdnstruing that mortgage as not 
conflnihg the indemnity thereby afforded to the then existing liability 
of the mortgagees as suréties, or to mère renewals of existing paper 
upon which they were already bound. The dear purpose of thé parties 
was to not ohly indemnify the mortgagees as suréties upon debts al- 
ready made,' but to indemnify them against loss upon future indorse- 
ments made at any time within four years. In considération of this 
indemnity the indemnitees agreed to icontinue to lend their names as 
suréties or indorsers mp to'the amount of $25,000 at any time during 
four years. The mortgage iwas to be satisfled not alone by paying the 
claims on Which the mortgagees were then bound, but by paying such 
liabilities upon which theyjinight be "hereaf ter bound," "to the amount 
of $25,000, liéithin fouryte'ars from the date hereof." Mortgages to 
secure future advances, or future liability as surety, are not unusual, 
and hâve been sustained in many cases. They constitute a continuing 
securitv for the time and to the amount fixed. When a particular ad- 
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vance or liability is incurred and paid oflE, wholly or in part, the mort- 
gage, if se intended, will continue as a security for new advances or 
new liabilities made within the limit tixed. U. S. v. Hooe, 3 Cranch, 
73, 2 L. Ed. 370; Shirras v. Caig, 7 Crancii, 34, 3 L. Ed. 260; Lawrence 
V. Tucker,.23 How. 14, 16 L. Ed. 474; Hannum v. Wallace, 4 Humph. 
143; In re York, Fed. Cas. No. 18,138; Krainer v. Trustées, 15 Ohio, 
263 ; Eobinson v. Williams, 22 K Y. 380. 

The question which has given us the most concern arises out of the 
fact that the paper secured by the mortgagees, within the time limit 
of the mortgage, exceeds the amount which the mortgagees were 
bound to indorse, and the amount of the indemnity. The amount of 
indemnity contracted for was $25,000. To this extent, and no more, 
the property was incumbered for the protection of the sureties. They 
bound themselves, during the limit of the mortgage, in the amount of 
about 135,000. If they had paid this sum and then sought to enforce 
the mortgage, they could hâve enforced it only to the extent of 
$25,000. Possibly, as between themselves and the mortgagors, the 
latter could not, in equity, compel a reconveyance of the légal title un- 
til the whole debt had been paid. Williams v. Love, 2 Head, 79. But 
that principle would not apply against subséquent incumbrances, and 
should not when bankruptcy has occurred. The estate passes to the 
trustée of the bankrupt, subject only to actually existing liens and 
charges. The creditors of the bankrupt hâve no other or higher right 
than the surety has. The right of the créditer is to hâve the beneât of 
ail securities belonging to the debtor which he has given to his suretv 
for his indemnity. Hampton v. Phipps, 108 U. S. 260. 2 Sup. Ot. 266. 
27 L. Ed. 719; Bank v. Stewart, 4 Dana, 27; Black v. Kaiser, 91 Kv. 
422, 16 S. W. 89; Breedlove v. Stump, 3 Yerg. 257; Greenlaw v. 
Pettit, 87 Tenn. 480, 11 S. W. 357. It is true that the sureties were 
not obliged to secure paper in excess of $25,000 at one time. But they 
did. What is the resuit? The amount of the indemnity is not there- 
by increased. That remains flxed, and is as if |25,000 in value, and no 
more, had been placed in the hands of the sureties to indemnity them. 
They could keep themselves safe by refusing to indorse beyond the 
amount of the indemnity. The mortgagor had no direct purpose to 
secure its creditors. Nor had it any purpose to indemnity its sure- 
ties as sureties upon any parti cular debts. The benefit of the in- 
demnity is accorded to the creditor only through the right and lien of 
the surety. Equity proceeds upon the notion that the application of 
the debtor's property, in the hands of the debtor's surety, to the pay- 
ment of the debt for which the surety is bound, is conformable to the 
justice of the matter and the purpose of ail parties. Hence the cred- 
itors may compel, by a direct suit, the application of any collatéral 
held by the surety for his indemnity which belongs to the debtor. But 
which creditor has this right? Hère are two. One présents a debt 
made before the debt of the other, and says : "I am prior in time. If 
there is not enough for both, I mnst be paid tirst, because prior in 
origin of debt." Clearly, that is no ground. The indemnity was 
against any indorsement, up to |25,000, made within four years. 
Every creditor coming within this restriction is entitled to share 
101 F.— 45 
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eqnally, if the ftinfl' is ilôt enougb to pay ail. But tte first créditer 
adds: "The indoréèment of iny debt eixhausted thé amount -whicli the 
sureties were bôuild to seciire. Your debt originâted af ter mine, and 
was indorsed in' 'ékeéss èf the àmount the sureties uUdertook to in- 
dorse.'^ ThiS raisés an objection to the participation of the petitioner 
which is net vs^ithout weight, and bas giVen us, serions considération. 
We hâve, however, concluded that every debt indorsed by one or more 
of the raortgagee^, "vdthin thé time liUiit of the mortgage, is entitled 
to share equàlly in the distribution of thie indenltiity provided by the 
mortgage. The mortgagor did not intend to seciire any particular in- 
dorsements.lt is as if ît had said: "I want yoù to indorse for me, 
and to continue my indorser from tiiùe to time for thé next four years 
up to as miuch as $25,000: Hère is prbperty wotth $23,000, which I 
will place in your hands to indemnify you against' lo^s as my surety." 
Under thîis arrangement the surety becomesbound où paper in excèss 
of $25,000. When the éreditors holding such paper come to secure 
the appropriation of tiié collaterair deposited by thé debtor with the 
surety, jngtiée là best attained by eii*(iàlity of iright. The limitation 
plàced upontlie amount of liability Which the mortgagees agreed to 
assunàe was hot for the bëneflt of the ëréditor. Neither was the mort- 
gage itself întèndèd for his béneflt. The right of subrogation arises 
not ont of COritract, but is a pure êqtiity, and àllowed only where it 
doès not conflict with the légal or équitable rights of Other creditors Of 
the conimpn debtor. Greenlaw v. Péttit, 87 Tenu, 480, Il S. W. 357; 
Pom. Eq. J«r. (Ist Ed.) § 1419, noté li Any créditer céming with a 
debt màde Within four yeârs after the date Of the mortgage, and se- 
cured by oné or more of thé morfgagees, is within the réstrictions of 
the mortgàgé and within its éqtiity, 

We thétëforé conclndë that the district court érred in the order 
màde, and that the petitioner is entitled to shàre ratably with the 
Third National Bank in thé beheflts of the mortgage. The order will 
be set asidé, fend an ordér of distribution made ii> conformity with the 
vîew hei* éxpressed. Thé Third National Bank will pay the costs 
of this proceéding. 



In re ARNSTEIN et al. 
(District Court, S. D. New York. October 6, 1899.) 

BANKnUPTCt— PROVABLSi ClAIMS— REN*. 

Where a tenant of realty, under a lease for a term of years, becomea 
bankrupt^ the landlord, la entitled to prove a clalm against his estate only 
f or rent duc at the time of the ûllng of the pétition ,in bankruptcy, not for 
rent which would hâve accrued durlng the remalnâer of the term. Such 
unaccrued rènt is not a flxed Uablllty absolutèly owlng at the time of the 
bankruptcy, but only an unmâtured obligation to pay In the future a 
considération for the future enjoymentland occupancy of the premtses. 

SAMB— UNLIQtriDATBD ClAIM FOR LoSfl DP RbNT. 

Where a tenant, under a lease forblddlng asslgnment wlthout the land- 
lord's consent, made a gênerai assignment for the benefit of his creditors, 
and afterwards became bankrupt, and the landlord assumed control of the 
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property, and leased It t» the trustée in bankruptcy, recelvlng compensa- 
tion out ot tlie estate for the time it was occupied by tlie latter, and then 
resumed possessioii, and moved for tlie liquidation of hls claim against the 
bankrupt for damages for breacà of the contract of lease, in order that it 
mlght be thereafter proved against the estate, held, that sueh claim was 
not provabie in bankruptcy, and the motion should be denied. 

3. Samb — CosT op Bbstoring Altérations. 

A lease of realty provided that the tenant mlght make altérations in the 
premises, he agreeing to restore the property, at the expiration of the 
lease, to its former condition. Before the end of the term the tenant be- 
came bankrupt, and the landlord resumed possession of the premises, and 
leased them to the trustée In bankruptcy, aft^rwards seeking to prore a 
claim against the estate in bankruptcy for the estimated cost of restorlng 
the property. Eeld, that the claim was not provabie, as the clause in the 
lease contemplated the expiration of the lease by its own terms, not by 
re-entry by the landlord. 

In Bankruptcy. On review of décision of référée in bankruptcy. 
The report of the référée was as follows : 

The proofs of claims objected to are for unaccrued rent under leases having 
yet by their terms several years to run, and the estimated cost of changing 
certain altérations made by the tenants, to restore the premises to the condi- 
tion they were in at the time of the leases, the leases having provided that the 
tenants might make sald altérations, they agreeing at the expiration of the 
lease to restore the premises to their former condition. The clalmants flled 
also pétitions asking to hâve their claims liquidated in such manner as the 
court might direct, under subdivision b, § 63, Bankr. Act. Section 63 of the 
bankruptcy act provides as to what are provabie claims substantially as fol- 
lows: (a) Debts of the bankrupt, which are (1) a fixed llabiiity, as evidenced 
by a Judgment or instrument in writlng, absolutely owing at the time of the 
flling of the pétition, whether then payable or not; * * ♦ (4) founded upon 
an open aceount, or upon a contract, express or implléd. (b) Unllquidated 
claims against the bankrupt may be liquidated in such manner as the court 
shall direct, and may thereafter be proved and allowed against the estate. 
Classes of three claims are above provided for: (1) Debts which are a flxed 
llabiiity, and evidenced by instrument in writing, absolutely owing, but not 
necessarily then payable; (2) debts founded on contract, express or implied; 
(3) unllquidated claims after they are liquidated. 

Section 1 of the bankruptcy act, deflning the meaning of the words used, 
provides that "debt" shall include any debt, demand, or claim provabie In 
bankruptcy. Thls deflnitioii does not assist much in determining what are 
debts, within the above provision. The question presented on this hearlng is 
as to whether the above clalmants hâve any debt or claim provabie in bank- 
ruptcy, under the above provisions of the act. 

A contract of lease is pecuUar in its nature, and differs in many respects from 
other contracts. Rent, as such, is an incident to, and grows out of, the use 
and occupancy, and is the considération therefor. Unaccrued rent cannot be 
said, therefore, to be a fixed iiability then absolutely owing, payable in the 
future, or, indeed, a "debt" of any kind, as that word seems to be used in the 
act. It is only an unmatured obligation to pay in the future a considération for 
future enjoyment and occupancy. This cannot be said to be, property speaking, 
a présent debt, demand, or claim at ail, as thèse words are apparently used in 
the foregoing provisions, due regard being had to the context, and cannot come 
within either the clause as to flxed llabiiity then owing or a debt founded on 
contract. The authorities, both under the earlier act in 1841, the last act, and 
the présent one, seem unanimous to this efCect. Ex parte Houghton, 1 Low. 
554, Fed. Cas. No. 6,725; In re Breck, 12 N. B. R. 215, Fed. Cas. No. 1,822; 
Balley v. Loeb, 11 N. B. R. 271, Fed. Cas. No. 739; In re May, 9 N. B. B. 419, 
Fed. Cas. No. 9,325. The above are under the late act. In re JefEerson, 1 
Nat. Bankr. N. 288, 93 Fed. 948, is under the présent act. Bosler v. Kuhn, 
8 Watts & S. 183, is under the act of 1841. It is equally clear, I think, that 



708 101 FEfiÉMt REPORTER. 

the cllEHjîi''faiP the éstimated cost of restoring the premises doésnot corne under 
eltber ^ galfl jelaufees. .: i 

It is uïged, h^w«¥er, tKat the claliiiiaiits hâve a claim for unliquldated dam- 
ages, and they hâve filed an application under subdivision "b" that the same 
bft llquidatéd in ciMér that It may bé't>roVed. The banlsrupts In this case, prlor 
to the proeeeaings ifi- banlcruptcy, becattie Insolvent, and made an asslgnment 
for the Ijenefit of credltors of ail thelr property, Includlng, presumably the 
lease in question, wd delivered possession to the assignée. By the provisions 
of the lease, lanassignment was expreasly prohibited, except wlth the consent 
of the landlord,, -iShe banlirupts, thefrefore, violated the lease, and hâve prac- 
tically put it out vi thelr power to comply wlth Its ternis. On the breach 
of the whole of * continuing coutract,- whereby the contract 1& repudlated or 
dlsavowed and; abandoned, the other contractlng party Is entitled to treat it as 
at an end and :diestroyed by such act, and seek hls remedy in an action for dam- 
ages for the loss of the contract. Amo» v.- Oakley, 131 Mass. 413; Marybury 
V. Land Co., 10 C. 0. A'. 393, 62 Fed. 335, 351; Sedg. Meas. Oam. § 90; Tod 
V. Land Co. (0. C.) 57 Fed. 47, 63. 

It is urged that the clalmants are entitled, on the above principle, to eonslder 
the contract and lease disavoived and destroyed, and assert a claim for dam- 
ages for the value of thelr contràcts ; that such a elalm is unllquidated, but 
when liquidated ean beproven as a claim against the estate. It seems manl- 
fest that such a claim is capable in law of being liquida ted, and the measure of 
damages would be the différence between the fair rental value of the premises 
and the àmounts reserved and provided for- lii the lease. 

One, at least,:of the claimaûts has alleged, in hls proof flled against the 
trustée asklng for the payment of rent during the tlme the premises were 
occupied by the trustée, that the rent reserved was the falr value for the use 
and occUpancy of the premises. On this statèmènt there would seem to be 
no claim for damages, as the landlord has possession of the premises, although 
probably the question as to the amoimt of the damages is not properly Involved 
in thls hearlng. Whether à elalm of the nature above suggested Is provable 
in bankruptey was discussed, but not necessarlly declded. In Ex parte Hough- 
ton, 1 XoiWi 554, Fèd. Cas. No. 6,725, — a case under thè old act. In Re Jeffer- 
son, abOve mentloned, a caèe under the new act, the learned justice evldently 
considered that suoh a claim Could not be proven, but hls opinion on that point 
is unfortunately irery meager. In the case of People v. St. Nleholas Bank, 151 
N. Y. 592, 45 N. E. 1129,: It was held a claim of simllar nature was provable 
against the reeelver of a defunct corporation. See page 598, 151 N. Y., and 
page 1130, 45 N. E. It is true there had been there a subséquent reletting at a 
lower rent, and the claim was for the deflclency on an actual reletting, whlle 
hère ît would be for the différence between the rent reserved and the fair value 
of the premlSés; but thls is not a différence In principle, but only goes to the 
method of aScertaining the damages. In re Hevenor, 144 N. Y. 271, 39 N. E. 
393, involved the question as to provable claims under an asslgnment for the 
beneflt of credltors, and it was held that the claim in that case was not prov- 
able; but there the claim *a8 not for damages for the loss of contract, but 
under a provision in the lease allowlng the landlord to relet as agent for the 
tenant, who agreed to pay the différence as it should accrue. In such case It 
was held there was no présent debt, but only an obligation to mature in the 
future, not wlthin the terms of the asslgnment. There the claim was based 
on the contract and covenant to pay the deflclency thereafter oceurring. If any, 
and not a présent claim for damages for loss of the contract. The distinction 
is, in substance, pointed out in the St.. Nleholas Bank Case, 151 N. Y. 596- 
598, 45 N. E. 1129. 

In many of the décisions under the old act (see cases ante) it is stated that 
the bankruptey itself abrogated the lease. The old act, however, diffiered on 
this point from the présent one in a very Important partlcular, in that It con- 
tained a spécifie clause in regard to claims for rent, omitted from the présent 
act, provldlng that the rent up to the adjudication, whether due or not, might 
be proved, and nothing more (see section 19); thus speclflcally forbidding any 
further claim by reason of the lease. Congress undoubtedly had the power to 
provide that bankruptey should dissolve a contract of lease and it apparently^ 
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by the above provision o( the old act, intended to do se after giving the land- 
lord the right to prove tlie amount accrued, up to the time of the adjudication, 
which he could not otherwise liave had. That clause was omitted from the 
présent aet. I do not thlnk, therefore, the décisions under the old act hâve 
much bearing on the présent question. 

Whatever, however, may be the true rule as to claims of the nature above 
alluded to, I think it unneeessary to décide in this case, as the landlords hâve 
re-entered and resumed possession of the property. It appears by the proofs 
of claims flled herein against the trustée and allowed that the landlords as- 
sumed control of the property, and made substantially a new lease to the trus- 
tée, under which the landlords claim, and hâve been paid rent as part of the 
expenses of administering the estate. 

The claim of Emily Smith and Frederick Henry Smith against the trustée 
States that the possession of the trustée was had under an agreement made by 
him with the landlords; that, duriug the time of his continuing in possession 
of the said premises, he should pay as rent therefor a per diem at the rate 
mentioned in the said lease; and that, by reason of the premises, there is 
justly due and owing from the said trustée, etc. The proof of claim further 
States substantially that on the 21st day of April, 188fl, the said trustée sur- 
rendered possession of the premises to the said landlords. ïhe claim of Anu 
Reilly States that the said trustée rented from the said landlords the premises 
in question from January 1, 1899, to April 18, 1899, at so much per diem, that 
being the proportionate daily rental of the premises paid by said bankrupt'S 
prior to January 1, 1899, which sum is the reasonable value of the use and 
occupation of the said building and premises. The landlords virtually assumed, 
as owners, control of their property, and are now in possession of the same. 
Such acts constituted an entry which terminated the tenant's term, and it is 
well settled that, where a landlord re-enters for forfeiture of the lease, he elects 
to treat the tenant as a trespasser, and cannot sue for rent afterwards accru- 
ing or for breach of covena,nt subsequently to be performed. By such entry 
the landlord put an end, by opération of the law, to the tenant's term and ail 
claims for the future. Ex parte Houghton, 1 Low. 554, Fed. Cas. No. 6,725. 

It is urged on behalf of the claimants that it was the duty of the landlords 
to lease the premises, and secure thereby as much rent as possible in mitigation 
of damages, under the well-known rule that a person must do what he can to 
keep down damages. But in this case the landlord made no prêteuse of acting 
on behalf of the tenant to mitigate damages. Ile made the new contract 
in his own name with the trustée, and, having entered and exercised his right 
as owner, he cannot now claim that his entry was to prevent waste or mitigate 
damages. Ex parte Houghton, 1 Low. 554, Fed. Cas. No. 6,725. Ile might 
hâve rented for more, and would hâve had the benefit; by entry he assumed 
the risk. 

A landlord reletting premises to another is presumptively deemed, unless 
rebutted, to hâve accepted surrender. Underhill v. CoUins, 132 N. Y. 269, 
30 N. E. 576. In People v. St. Nicholas Bank, 151 N. Y. 596, 45 N. B. 1129, the 
landlord relet under a provision in the lease giving him the right so to do. He 
did not enter as of his previous estate. If the reletting hère was not to enforee 
forfeiture, but save damages for tenant's benetit, the landlord should hâve 
acted avowedly at the time in that capaeity. Underhill v. Colhns, 132 N. Y. 
209, 30 N. B. 576. 

This disposes of ail claim, including that for restera tion of altérations. The 
lease allowed the altérations to be made, and provided only that on the expira- 
tion of the lease the premises should be restored. I think this, under the cases, 
meant expiration by the lease, not entry by landlord. There was no obligation 
to restore until the termination of the lease, and there was therefore no breach 
and no cause of action. This case diflfers widely from the case of Bx parte 
Houghton, 1 Low. 554, Fed. Cas. No. 6,725, where the damages claimed were 
for originally making the altérations, and there was a breach and conséquent 
cause of action at the commencement of the lease, and prior to the re-entry, 
while hère the making of the changes was légal. The claim, if any, is for fail- 
ure to restore, and this was not to be done until the expiration of the term 
fixed by the lease. I think, therefore, that the claimants hâve no claim prov- 
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able in bankruptey, In any aspect of the case, and that thé proof s of elalm a» 
flied should be dis&llotçed, ànd the application to llquidatié sjiould be denled. 

"F. K. Pendleton, Keferee." 

Blumensteil & Hirseh,, for trustée, : 

H. R. Pool, for claimants Eiuily Smith et al. 

Mitchel Levy, for claimant Ann Eeilly. 

BROWN, District Judge. The ruling of the référée, exclnding the 
claims of Emily Smith and Ann Reilly except for rent accrued up 
to thé tinie of the flling of the pétition, is hereby afflrmëd. 



STONE,. CoUeetor, v. LÀWDER et al. 

Circuit Court of Appeals, Fourth Circuit. May 1, 1900.) 

No. 329. 

00ST0M8 DUTIES— APPBATSAI,— ALI.OWANCB for DAMAGE; 

Under Customs Administrative Act 1890, § 23, providlng that "no allow- 
ance for damage to goods, wares and mercliandise imported into the United 
States shail hereafter be made in the estimation and liquidation of duties 
thereon," but that the importer may abandon to the United States ail 
or any portion of the goods Ineluded in any invoiee, not less than 10 per 
cent, of the total value or quantJty of the invoiee, and be relieved f rom the 
payment of duties on the iportion so abandoned, an importation of pine- 
apples in bulls ineluded in a single invoiee must be considered as a whole, 
and the importer is entitled to no allowànce on account of damage to or 
détérioration of the same, but must pay dUty on the entire invoiee, unless 
& portion equal to 10 per cent, thereof Is abandoned. 

Appeal f rom the Circuit Court df the United States for the District 
of Marylaiiti. 

John G. Rose, U. S. Atty., for appellant. 

Robert H. Smith and John E. Semmes, for appellees. 

Before GOFF and SIMONTON, Circuit Judges. 

GrOFF, Circuit Judge. S. M. Lawder & Sons, fruit importera, dur- 
ing the year 1897 imported a number of cargoes of pineapples in bulk 
from Governor's Harbor, B. W. I., to the port of Baltimore. On the 
discharge of the cargoes it was found that a number of the pineapples 
were decayed, and that they had gone into what the customs ollicers 
çalled "slush," having thereby entirely lost their commercial value. 
The collector assessed duty on the entire amount of the pineapples, no 
matter as to the condition they were in when they were brought into 
the port. Tlife importers protested, claiming that they were not liable 
for the duty on the pineapples that had gone into slush before the car- 
go was landed, . The board of gênerai appraisers reversed the action of 
the collecter,; and held that the importers were not required to pay 
duty on such decayed and worthless pineapples. The collector then 
àppealed from such décision of the board of gênerai appraisers to the 
United States circuit court for the district of Marvland, which af- 
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fimied eaid décision, and from the decree oi that court so affîrming 
such décision this appeal is prosecuted. 

At the time of such importations tlie duty on pineapples was 25 
per cent, ad valorem. The number of pineapples destroyed by decay 
in the importations in controversy was less in each cargo than 10 
per cent, of the whole amount of the invoice. The appellant insista 
that, as the importers conld not abandon ail or any portion of the said 
importations to the United States, and could not claim an allowance 
for damages because of the decay of said pineapples, the duty as first 
assessed by the collector was proper. The contention of the appellant 
is that section 23, c. 407, Acts 1890, approved June 10, 1890 (Supp. 
Rev. St. p. 754), applies to the importations in question. That section 
is as follows: 

"ïhat no allowance for damage to goods, wares and merchandise imported 
into the United States shall hereafter be made in the estimation and liquida- 
tion of duties thereon; but the importer thereof may, within ten days after 
eiitry, abandon to the United States ail or any portion of the goods, wares 
and merchandise included in any invoice, and be relieved from the payment of 
tlie duties on the portion so abandoned: provided, that the portion so aban- 
doned shall amount to ten per centum or over of the total value or quantlty 
of the Invoice; and the property so abandoned shall be sold by public auetion 
or otherwise disposed of for the account and crédit of the United States under 
such régulations as the secretary of the treasury may prescribe." 

Is it not beyond question that the claim of the appellees in this 
(îase is a claim for an allowance for damage to the merchandise im- 
ported by them? Is it not equally clear that, under the section of the 
act of congress we hâve quoted, ail such allowances as to importations 
like this are prohibited? Under former tariff acts and the décisions of 
the courts relating thereto, such allowances were proper, and were 
frequently made. Marriott v. Brune, 9 IIow. 619, 13 L. Ed. 282; 
U. S. V. Southmayd, 9 How. 637, 13 L. Ed. 290; Weaver v. Saltonstall 
(C. 0.) 38 Fed. 493. It is the natural inference that it was because of 
the many claims for damages so presented, and the persistent efforts 
so continuously being made for an abatement of duties, that the nec- 
essity for the change in the législation referring thereto which was 
made in the tariff administration act of 1890 (the said section 23 we 
hâve mentioned) was suggested to congress. By that section a radi- 
cal change was made, and ail allowances for damages to goods, wares, 
and merchandise imported into the United States were absolutely pro- 
hibited; but, in lieu of the damages theretofore allowed, the importer 
was himself to détermine what goods were damaged, by abandoning 
ail or any portion of the same, thereby relieving himself of the duties 
on the portion so abandoned, provided that portion amounted to 10 
per centum or over of the total value or quantity of the invoice. The 
Word "damage," as used in said section, has its ordinary signiflcation, 
and covers, we think, ail claims founded on injurious changes in the 
«ondition of the articles imported, occurring after they leave the place 
«f sliijmient and before they reach the port of discharge. It will be 
noted that the portion abandoned must amount to 10 per centum or 
over of the total value or quantity of the invoice, and not of the goods, 
wares, and merchandise as discharged at the port of entry. The words 
of the section we are considering seem to hâve been used for the pur- 
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pose o£ meetitigllie language of the courts in construing former acts 
relating to we sàme matter, and were clearly intended to compel the 
importer tO paj. the duties on liis iinportjation, unless a portion of the 
|anj,e amountjiig to 10 per centurà qr oyer of the total value or quau- 
ti^y of the invoiçe; ^hall be abandoned to the United States, in which 
eierit he was to be relieved of the duty on the part so abandoned, 
which might be ail of, a greater portion of, or a comparatively small 
part of, the total importation. 

This question was before the circuit court of appeals for the Second 
circuit, and tha,t court, in disposing of it, used this language: 

"This sectioa prohibited allowance for damage, unless, -withln a specifled 
tîme, the Impo'rter should abandon to the Dnîted States hls damaged goods, in 
which event he would be relieved f roifl payment of the duties on the portion 
so abandoned, provided It amounted to 10 per centum or over of the total 
aniount or quantity of the invplce. This provision Is also gênerai. It pre- 
scribes the prerequisites for damage allowance, and is applicable to ail articles 
except those which are or may be specially excepted, as is now the case 
with respect to damage upon imported wlaes and liquors. It is not to be sup- 
posed that it was the intention of the législature to taise one article out of the 
gênerai System, unless such intention is clearly manifest. The mère statutory 
provision by which imported brolîen glass Is duty free does not, in our opinion, 
modify the System In respect to the article of damaged glass. The cases of 
Marriott v. Brune, 9 How. 619, 13 L. Ed. 282, Lawrence v. Caswell, 13 How. 
488, 14 L. Ed. 235, and U. S. v. Nash, 4 Cliff. 107, Fed. Cas. No. 15,856, in 
which it was held that, if the quantity or the weight stated in the Invoice had 
been diminished by lealiage or by loss on the voyage, the duty is chargeable 
on the quantity or the weight actually imported, are not concluslve with respect 
to the duties to be Imposed upon the damaged goods where the allowance for 
damage is speeially régulated by statute." TJ. S. v. Bâche, 8 C. C. A. 258, 
59 Fed. 762. 

We do not find it necessary to consider in détail the testimony re- 
lating to the method resorted to by the customs offlcers for the pur- 
pose of ascertaining whether or not the quantity of decayed pineap- 
ples amounted to 10 per centum of the invoice, as the insistence of the 
appellees is in fact based on their right to exclude entirely the whole 
quantity of "slush," on the theory that the same was not in fact im- 
ported into the United States. This contention cannot, in our opin- 
ion, be sustained, as under existing law an importation in bulk of 
piîieapples included in a single invoice must be considered as a whole, 
and the importer thereof is entitled to no allowance for damage or 
détérioration to or concernîng the same, and must pay duty on the en- 
tire' invoice, unless a portion of the same is abandoned by him under 
the provisions of section 23 of the act of June 10, 1890. 

We find that there is error in the décree complained of, and there- 
fore the same will be reversed, and this cause will be remanded, with 
instructions that such further proceedings be had therein as are indi- 
cated by this opinion. Eeversed. 
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TJNITEt» STATES v. STONE et al. 

(Circuit Court of Appeals, Second Circuit. Febniary 9, 1900.) 

No. 85. 

Cdstoms Duties— Ci.assificatio"s— Parchment Papee. 

Paper made from wood pulp subjected to tlie single process of immersion 
in an alkaline solution, while sometimes included, in commercial language, 
in tlie gênerai class of parchment paper, is usiially designated commercially 
as "Imitation parcliment," "parchment No. 2," or "grease-proof wrapping 
paper." and is net dutiable as parchment paper, under paragrapli 308 of 
the tarilï act of 1894. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal to the circuit court by Stone and others, im- 
porters, from a décision of the board of gênerai appraisers affirming 
a classification for duty by the collector of certain imported mer- 
chandise. On such appeal the following opinion was delivered by 
TOWNSEND, District Judge: 

Ordinary unsized paper, produced from rags, and treated with sulphuric 
acid, after being subjected to two separate processes présents the appearance 
of parchment, is in fact parcliment paper, and is commercially known either 
as "parchment paper," "parchment No. 1," or "vegetable parchment." Paper 
made from wood pulp, subjected to only the single process of immersion in an 
alkaline solution, is commercially known either as "imitation parchment pa- 
per," "parchment No. 2." or "grease-proof wrapping paper," and is sometimes 
iucluded, in commercial language, In the gênerai class of parchment papers. 
The article in question belongs to this second class. It was classifled for duty 
under paragraph 308, Schedule M, of the act of 1894, at 30 per cent., as parch- 
ment paper. The importer» protested, claiming that It was dutiable under 
paragraph 313 or under paragraph 310 of said act, as paper, or manufactures 
of paper not specifleally provided for. It is agreed that the single question 
in the case is whether this imitation paper bas aequired the commercial désig- 
nation of "parchment paper." The utmost that can be claimed from the tes- 
timony is tliat it may be so included in a gênerai class of parchment paper, but 
even this claim is doubtful. The great prépondérance of the most trustworthy 
évidence shows that the commercial désignation of said imitation parchment 
is not "parchment paper." The décision of the board of gênerai appraisers is 
therefore reversed. 

Harry P. Disbecker, for the United States. 
Albert Comstock, for appellees. 

Before WALLACE, LACOMBE, and SniPMAN, Circuit Judges. 
PER CURIAM. Affirmed on opinion below 
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UNITED STATES y. HAMPTON. 

(Circuit Court of Appeals, Tourth Circuit May 1, 1900.) 

No. S2t 

pKirsioirs— Matisiautt ot Falsi Statembnt bt Applicant— Dhpendekt 
Pension Act. 

Rev. St § 4T16, provicllng that "no money on aecount of pensions shall 
be paid to any person * • * who Ip any manner voluntarily engagea 
in or aided or abetted the late Rébellion," was not repealed by implication 
by Act Jnne 27, 1890 (26 Stat. c. 634), known as the "Dépendent Pension 
Act," but applies to pensions granted or applied for under said act; and a 
false statement in that regard, made under oath by an appllcant under that 
act, iEi upon a matter material to the inqulry, and renders hlm subject to 
prosecution for perjury. 

In Errot tb' the Circuit Ôourt of the United States for the Western 
District of North Carolinà. 

The défendant In error, Wlll'iain Hampton, was Indicted in the district court 
of the United States for the Western ' district of Nortti Carolinà, in proper 
form, for perjury in making a false oath before a spedal examiner of the 
pension bureau In. a mattçr material to an Inquiry then pending before the 
commisslonér of pensions toùching a claim of said William Hampton for 
pension, by stattng under oâth Iji an affldavlt, to wlt, "t-was not in the Con- 
federate anhy," Iwliich statémeut was material to said inquiry and was not 
true; the said W^llliam Hampton ha ving theretôïore served as a soldier In the 
Oonfederate arrdy,. The jury fbund the défendant gullty, and he, through hls 
connsel, naoyeç^ in ârrest of Judginent, upon the groimd .tiat the statement was 
not material totfte inqulry, f6t the reason that the application for a pension 
by said Willltiift Hampton wa^' under the dépendent peùsion act of June 27, 
1880, and that ëiection 4716 of tjie Revisèd Statutès of the United States was, 
bylmpllcfttioji, irçpéa.led by the said aict of Jutié 27, 1890 (26 Stat. e. 634). 
The district cburt.so held, and the motion was sùstained, and the Judgment 
arrested. Th(e Uriltéd States, through Its attorney, pttiyed a wrlt of error, 
aaa has brou^httiie case hère. 

Spencer Blackbtim, Asst TJ. S. Atty. 

^ Before GOi!P and SIMONTON, Circuit Judges, and MOBRIS, Dis- 
trict Judge. 

MOBBIS, District Judge (af ter stating the facts aa above). Sec- 
tion 4716 of the Bevised Statutès enâcts thàt "no money on aecount 
of pension shall be paid to any persèii^ bi* to the widow, chiidren or 
heips of àny pèrsofi, 1*bo in any manher voluntarily engaged in or 
aided or abetted the late Bebellion against the authority of the United 
States." This section waaoodiâed ffondi the act of Màrch 3, 1^3, 
§ 23. This act was entitled "An act to révise, consolidate and amené 
the laws relative to pensions," and was a gênerai pension act, grant- 
ing pensions to the oflûcers and enlisted men, and their widows, chii- 
dren, and dépendent relatives, who had served in the military and 
naval service of the United States, and who had been wounded, in- 
jured, or contracted disease in the line of duty. The act was an 
elaborate gênerai law, of many sections, with provisions for the prac- 
tical working of the pension department, and providing in détail who 
were to be beneâted, how application for pension was to be made, 
how granted, and how paid, and gênerai provisions for the punish- 
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ment of frauda, wMch were afterwards codifled as part of title 57 
("rensions") of the Revised Statutes of the United States. By act 
of June 27, 1890, congress determined to grant pensions not only to 
those who had been wounded, injured, or had contracted disease in 
actual service in the line of duty, but also to ail soldiers and sailors 
of the United States who had served during the war of the Rébellion, 
and who were, or might thereafter be, suffering from a mental or 
physical disability of a permanent character, not the resuit of their 
own vicious conduct, which ineapacitated them from manual labor, 
so as to render them unable to eam a support, and gave to them a 
pension of not less than |6 and not more thian |12 a month, propor- 
tioned to the inability to earn a support, and without regard to rank. 
The act provided that persons receiving pensions under other existing 
laws, or whose claims were pending in the pension ofiice, might re- 
ceive the beneât of the act, and that nothing should be so construed 
as to prevent any pensioner tkereunder from prosecuting his claim 
for pension under any other gênerai or spécial act, provided that no 
person should receive more than one pension for the same period. It 
is stated in the record that it was under this act of 1890 that the de- 
fendant was applying for a pension. 

This act of June 27, 1890, was a short act, of four sections, the 
purpose of which was to enlarge the existing acts so as to give a pen- 
sion to United States soldiers and sailors of the war of the Rébellion 
who were ineapacitated to such a degree as to be unable to eam a 
support, and also to provide pensions for their widows, children, and 
dépendent parents. It does not in express terms repeal any existing 
acts, — ^not even those inconsistent with it. It simply enlarges the 
class of persons who may obtain pensions, and guardedly refrains 
from aflecting any existing laws with regard to pensions. It is not 
possible to argue that it covers the whole subject of the prier exist- 
ing laws, and was intended as a substitute for them. To contend 
that the pensions under this act of 1890 were unafifected by the gên- 
erai provisions of the Revised Statutes, providing that pensions could 
uot be attached or assigned or pledged, or that persons presenting 
false afSdavits concerning claims for pensions under that act could not 
be punished under the sections of the gênerai act, would be a proposi- 
tion that could not be maintained. It is familiar law that repeals 
by implication are not favored (McCool v. Smith, 1 Black, 459-470, 
17 L. Ed. 218), and that euch an implication arises only where there 
is positive répugnance between the new law and the old, and then 
only to the extent of the repugnancy (In re Henderson's Tobacco, 11 
Wall. 652-656, 20 L. Ed. 235; Chew Heong v. U. S., 112 U. S. 53&- 
549, 5 Sup. et. 255, 28 L. Ed. 770; U. S. v. Matthews, 173 U. S. 381- 
388, 19 Sup. et. 413, 43 L. Ed. 738; Red Rock v. Henry, 106 U. S. 
596-601, 1 Sup. et. 434, 27 L. Ed. 251; Appeal Tax Court v. Western 
Maryland R. Co., 50 Md. 274-296). We can firid no repugnancy what- 
ever in the présent case. We are without the beneflt of any argument 
or brief on behalf of the défendant in error, and without an opinion of 
the trial judge giving the grounds of his décisions, except the state- 
ment in the order signed by him that the false statement was not ma- 
terial to the inquiry, "in that, by implication, section 4716 of the 
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Revised Statutes of the United States wjis repealed by chapter 634, 
2^ Stàt.," which is the act oî June 2T, 1890, "The only implication 
whicl» could arise would be from the lanj^uage of the act of June 27, 
Î890, "that ail persons wbo served ninety days or more in the mili- 
tary or naval service of the United States during the late war of the 
Rébellion," and were unable to earn a support, should be entitled 
to receive a pension, and from th'e 'contention that "ail persons" meant 
àll persons, whëther they had Sèrved in the Confédérale army or not, 
without referendë to the qualification of section 4716, forbidding the 
payment of pension money to such persons. That is not a necessary 
implication, nor even a probable One. AU the previous acts as to 
which section 4716 is plainly applicable use similar language — such 
as "ail persons," "ail soldiers and sailors," "ail soldiers, eailors and 
marines" — to eipress the class to whom pensions are granted. And 
in severàl acts passed bef ore thè act of June 27, 1890, and in two 
passed aftenvàfds, in which congress saw fit, for very apparent rea- 
Sons, to exempt the beneflciaries frOm the restriction of section 4716, 
congress did so by express language,— as, for example, in the act 
of March 9, 1878, granting pensions to the survivors of the War of 
1812, it was provided that section 4716 should, not apply,* and in the 
act of January 29, 1887, granting pensions to the survivors of the 
Méxiean War, it was provided that section 4716 was repealed so far 
as pensioflers under that àct were cdncerned. And by the act of 
August 1, 1897, it was provided that the prohibition contained in 
section 4716 should not apply to persons who afterwards enlisted in 
either the navy or army of the United States, and who while in such 
service incurred disability from wôund or injury received or disease 
cdntracted in the line of duty; and in the act of July 27, 1892, it 
was provided that persons who had served in certain Indian wars 
should riot be afifected by section 4716. From the fact that no such 
provision was inserted in the act of Jtine 27, 1890, and that there is 
no apparent reason why it should be, we think it cannot be success- 
fully maintained that there is any ground for holding that the act 
is not subject to the gênerai régulation of section 4716, prohibiting 
the payment of any money on account of pensions to a pensioner who 
had been engaged in the Rébellion. For thèse reasons, we think that 
the inquiry as to the previous service of the défendant in the Conféd- 
érale army was material, and that the granting of the motion in ar- 
rest of judgment was error, and should be reversed, and it is so or- 
dered. 



MoSHBRRr MFG. CO. v. DOWAGIAO MFG. CO. 
(Circuit Court of Appeals, Sixti Circuit. May 8, 1900.) 

No. 773. 

I. Patents— Infringembnt — Equivalents. 

A patentée, althou^h not a pioneer Inventer, but an linprover only, la 
entlHed to a reasonable range of équivalents, measured by the advance he 
has made over blder machines, and Is bot Umited to the spécifie form 
claimed and descrlbed, unless be has ex{)re.ssly so llmited himself, or unless 
such limitation is necessary in order to-save his patent from anticipation. 
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8. Samb— Grain- Deills. 

ïbe Hoyt patent, No. 446,230, for an Improvement In grain-drills, covers 
Improvements of merit over prior machines, and is entitled to a reasonable 
range of équivalents. As so construed, held infringed as to claims 1, 2, S, 
4, and 5. 

Appeal from tlie Circuit Court of tlie United States for tlie West- 
ern Division of the Southern District of Oliio. 

Tliis is a bill in equity to restrain the inf ringement of patent No. 440,2:50, 
granted B'ebruary 10, 1891, to W. F. Hoyt for an improvement in grain-drills. 
The court below held the patent valid, and that the défendant had infringed the 
flrst three claims, but that the évidence failed to show the sale of any drills 
embodying the éléments of claims 4 and 5. The sixth claim of the patent 
WSLS not involved. From this deeree both parties hâve appealed, — tlie com- 
plainant from so much of the deeree as failed to flnd infriugement of the 
fourth and fifth claims, and the défendant from the deeree flnding infringement 
of claims 1, 2, and 3. The object of the invention, as stated in the spécifica- 
tions, "is lo provide an independent spring-pressure for each of tlie shoes and 
covering-wheels of the drlU, whereby the work of the drill is rendered efficient 
in uneven ground, and to provide means whereby said shoes aud covering- 
wheels may be raised from the ground when the iiupleinent is not in use, or 
when transporting it from one fleld to another." The claims of tlie patent In 
issue are as follows: "(1) In combination with the transporting- wheels and 
frame, the hopper, shoe, and draft-rods, the latter having a pivotai connection 
with the frame, the clamping-plates having a pivotai connection with the draft- 
rods, the spring-metal pressure-rods attached to said plates, said rods extending 
rearwardly of the hopper, the forked arm coupled to said rods, and means for 
raising and lowering said arm, substantlally as specified. (2) In combination 
with a frame of a grain-drill, the hopper having a flange at the upper end, 
the shoe attached to the hopper, the curved draft-rods leading from the shoe 
and having a pivotai connection with the frame of the machine, a swiuging 
bead located between the upper ends of the draft-rods, spring-metal rods at- 
tached to the swlnging head, said rods extending back of the hopper and below 
the flange thereof, said spring-metal rods being coupled to an arm, said arm 
having means for raising and lowering ît, and means for locklng the parts, 
for the purposes set forth. (3) In combination with the frame, hopper, shoe, 
and draft-rods, the plates pivotally attached between the upper portions of said 
draft-rods, said plates having the horizontal shoulders, said shoulders bearing 
upon the draft-rods, the spring-metal rods attached to said plates and passing 
rearward of and on opposite faces of the hopper, and means for applying 
pressure to the rear ends of said spring-metal rods, for the purpose specified. 
(4) In a grain-drill, the combination of the wheels and main frame, of a hop- 
per, shoe, and draft-rods having a pivotai connection with the frame, means for 
applying spring-pressure to the shoe, comprising the pressure-rods having their 
forward ends coupled to the draft-rods and a lever at the rear ends, a wheel 
traveling in the path of the shoe, and spring-metal rods coupling said wheel 
and its journal-bearing with the spring-pressure rods, substantlally as fndi- 
cated. (5) In a seed-drill having a hopper, shoe, and draft-rods, the hopper 
having a projection on its periphery at the top, plates pivoted between the 
upper end portions of the draft-rods, spring-metal rods clamped between said 
plates, means for raising and lowering the rear ends of said rods, and a wheel 
traveling in the rear of the shoe, said wheel having a spring-pressure connec- 
tion with the spring-metal rods leading from the draft-rods." The first three 
claims are for the drill without the press-wheel attachment. The next two 
are for the drill with the press or covering wheel attachment. Fig. 1 of tlie 
patent is an end élévation of the drill, with one of the transporting wheels 
removed, and showing the frame broken away. Fig. 2 is a perspective view 
of a portion of the drill embodying the improvements of the patent. Fig. 4 
is an enlarged perspective of the clamping-plates detached, between which the 
spring-pressure rods of the shoe and eovering-wheel are adapted to be secured. 
Fig. 5 is a perspective view of the scraper-plate and cap, adapted to be secured 
to the rear ends of the spring-pressure rods of the covering-wheel. Thèse fig- 
ures are set ont on the followlng page for purposes of illustration. 
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Charles M. Peck, for appellant and cross appellee, 
Fred L. Chappell, for appellee and cross appellant. 

Before TAFT, LURTON, and DAY, Circuit Judges. 

LUETOÎf, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

The patent to Hoyt was for improvements in that class of grain- 
drills generally kuown as a "shoe drill." Such drills are used for 
sowing small grain in rows; the grain being dropped from a hopper 
into a f urrow eut in the ground by a knife or point, called the "shoe," 
and then covered by a heavy chain dragged behind, or, as in the 
case of the structure covered by the fourth and âfth claims of Hoyt's 
patent, by a press or covering-wheel following the shoe. The an- 
swer put in issue the novelty and patentability of the invention of 
the patent. That issue was found against the défendants. No er- 
ror has been assigned upon that portion of the decree, and the only 
questions for our considération arise upon the défense of noninf ringe- 
ment. 

The McSherry Manuf acturing Company make and sell a drill which 
closely imitâtes the structure of the flrst three claims of the patent 
in suit. The défense is that the drill made by the McSheiTy Com- 
pany does not include the "clamping-plates" of the first claim, nor 
any équivalent therefor. That claim calls for "clamping-plates hav- 
ing a pivotai connection with the draft-rods, and spring-metal pres- 
sure-rods attached to said plates." The draft-rods mentioned are 
the rods, H, of the figure above. They are the rods Connecting the 
shoe, E, with the frame of the dHll, and curve upwardly, and are 
slightly diverging, their upper ends being pivotally attached on the 
trunnions of plates secured to the under face of the front edge of 
the frame, C. The draft-rods of the défendants' structure bave same 
construction and pivotai attachment. The spring-pressure rods of 
the shoe are the rods, I, of Figs. 1 and 2, shown on page 718. Thèse 
spring-pressure rods, and a means for Connecting them with the 
draft-rods, are thus described in the spécifications: 

"I Indleates the spring-pressure rods of the shoe. Said rods are formed of 
one pièce bent to a loop at their forward ends, as shown in Fig. 4, and extend- 
Ing rearwardly on eaeh side of the hopper, F. The rear ends thereof are 
pivotally attached to the bifurcated end, h, of the arm, 0, as shown in Flg. 2, 
the upper end of said arm being pivoted at r to the free or outer end of the 
swlnglng arm, N, the opposite end of the arm, N, being permanently secured 
at n to the rock-shaft, K, which extends along the rear edge of the machine- 
frame, and which is actuated by the lever, M, attached thereto. The forward 
looped end of the rods, I, is secured between the clamping-plates, P, Pi, which 
are provided with the gropves, ci (see Fig. .4), In their adjacent faces, that 
receive said rods, and in which they are flrmly held by the boit, i, passing 
through said plates, which draws them tightly together upon said rods. The 
under plate, P, of said clamping-plates is provided with the lugs, e, having eyes 
therein that are adapted to i-eceive the boit, d, which passes loosely there- 
through. The ends of said boit pass through the adjacent faces of the draft- 
rods, H, ajnd are firmly secured therein, as shown in Figs. 2 and 3, by which 
means the forward ends of tbe pressure-rods, I, are pivotally coupled to the 
draft-rods. The lugs, e, of the plate, P, extendlng between the draft-rods, H, 
keep the upper ends of said rods spread and in contact with the trunnions, 
c, of the supportlng-plates, b. The plate, P, is also provided with the horizon- 
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tal shoulders, v, on each side ,f|liereof, tàfttijaïe adapted to engage the upper 
edge of the rods, H, for purposes herejnaftër fiéscribed." 

In the McSherry structuré therei are found the same two spring- 
pressure rods, I, one lying on each side of the hopper, F. The mode 
in ;which thèse rods.a^epiyotally attached to the draft-rods dififers in 
détail from that of the patent. The appellants' spring-rods, instead 
of being loflped and held : between "clamping-plates" pivotally at- 
tached to the drag-bars, are divided and directly attached to the 
draft-rods by means of an eye f ormed on the f orward end of each 
rod, whiçh is adapted to reçoive a boit which passes through the 
draft-rods near their upper ends; the boit forming the pivotai con- 
nection between the spring-rods, I, and the draft-rods, H. Pivoted 
• on the same boit is a plate, which défendants' expert ealls a "wedge- 
plate," having lugs f ormed upon it which lie between the spring-rods 
and the draft-rods, and engage the latter, thereby transmitting the 
pressure of the spring-rods to the shoe through the draft-rods. It 
is true thçit the défendants' structure has no clamping-plates, either 
rigidly or pivotally attached to its draft-rods. But clamping is but 
orie way of attaching one thing to another. Attachment may be 
made in many ways without clamping. But what are the functions 
of Hoyt's clamping-plates? The thing he wanted to do, and the 
thing essential to the proper transmission of pressure to his shoes 
and covering-wheels, was to make a pivotai connection between his 
spring-pressuré rods and his draft-rods, so that pressure might be 
transmitted or withdrawn through the engagement of the pressure- 
rods with the draft-rodSj, Whether this connection should be made 
by clamping the rear ends of his springipressure rods between clamp- 
ing plates t)olted together, the clamping-plates being pivotally at- 
tached to a, boit rigidly Connecting the upper ends of the diverging 
draft-barf j or by attaching the rear ends thereof by means of eyes to 
a boit attached pivotally to the upper ends of the draft-bars, was a 
matter of form, Whether the connection was made in one way or 
the other, it TY*s essential that the pressure-bars should engage the 
draft-bars in order that they might transmit pressure through the 
latter to the shoes. Hoyt provided for such engagement by lugs on 
each side of his clamping-plates. The défendant did the same thing 
by lugs on a plate which they attached to the boit passing through 
the eyes at reaï ends of their pressure-bars. The essential thing in 
both pases was a means for transmitting the lever-regulated pressure 
of the spring-pressure bars to each shoe and covering-wheel inde- 
pendently of each other and of every other shoe and wheel. Each 
has used substantially the same means. The mode in which the con- 
nection should be made between the pressure artd drag bars was a 
matter of form. The clamping-plates of Hoyt's patent are not of the 
essence or substance of his invention. It was one way, and a con- 
venient way, for making such a pivotai connection as was desired. 
The défendants' pivoted-bôlt and wedge-pla,te, haying lugs, the pres- 
sure-bars being attached by eyes to . the ; boit, is mechanically an 
équivalent for the pivoted clamping-plateè, haviag lugs; the pres- 
sure-bars being attached by clamping-plates between said plates of 
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the patent. The parts accomplish the same function in the same 
îv-ay, and constitute what in the second claim is called a "swinging 
head." But it is insisted that the patentée, by the language of his 
claims, and by the history of the art, must be limited to the précise 
mode of Connecting his pressure-bars and draft-bars described in his 
spécifications and called for in his claims, — in other words, that the 
patent is not infringed unless clamping-plates form an élément in 
the infringing structure. The case turns hère. Grain-drills were 
old. Shoes and press-wheels are éléments found in other structures. 
The combination was regarded as sulHciently novel to justify a pat- 
ent, and défendants do not deny its validity. Noue of the older 
patents which hâve been introduced show a mechanism which seems 
to combine the advantages and effectiveness of the structure of the 
patent. The same may be said of drills not covered by any patent, 
so far as the proof in this case goes. It is not always easy to point 
out with précision just what marks the difEerence between a new and 
successful structure and an old and less satisfactory mechanism. 
That Hoyt's drill is a marked improvement over older structures is 
most clear, on the évidence. Its lightness, durability, simplicity of 
construction and opération, seem established. Its long, elastic 
springs give it a wide range of action over uneven surfaces. It 
needs few repairs. Thèse qualifies hâve contributed to its popu- 
larity, and brought it into extensive use. The novelty of the com- 
bination is not disputed. Its utility and success are proven facts. 
There is nothing in the history of the art, as developed in this rec- 
ord, which would make it necessary that Hoyt should be limited to 
clamping-plates pivotally attached to the draft-bars, as a means of 
pivotally Connecting his pressure and draft bars. It is true that he 
calls for clamping-plates in his claims, and that he does not claim 
any other method of making his connection. But he has not shown 
any intention to confine himself to that spécifie mode of connection. 
The form he describes and claims is not of the essence of his inven- 
tion, and the law allows a patentée any form which is the équivalent 
of that claimed, unless he has expressly limited himself to the one 
claimed and described, or unless it is necessary to limit him to the 
spécifie form in order to save his patent from anticipation. Hoyt 
was not a pioneer. But his invention is clearly a meritorious one. 
In such case he is not eut off from a reasonable range of équivalents 
measured by the advance he has made over older machines. In 
Bundy Mfg. Co. v. Détroit Time-Begister Co., 36 C. C. A. 375, 94 
Fed. 524, we said : 

"To be entltled to the benefit of the doctrine of équivalents, it is not 
essentlal that the patent shall be for a 'pioneer invention,' in the broad sensé 
of that term. If his invention is one which has marked a decided step in the 
art, and has proven of value to the public, he will be entitled to the benefit 
of the rule of équivalents, though not in so libéral a degree as if his invention 
was of primary character. Mr. Justice Jackson, in Miller v. Manufacturing 
Co., 151 U. S. 186, 207, 14 Sup. C5t. 310, 318, 38 L. Ed. 131, said, 'The range 
of équivalents dépends upon the extent and nature of the invention.' Tlie 
meritoriousness of an improvement dépends — First, upon the extent to which 
the former art taught or suggested the step taken; and, second, upon the ad- 
vance made in the usefulness of the machine as improved." 
101F.— 46 
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lii discussing the seventh claim of the Chambers patent, in Pen- 
field V. Gliaûifers Bros. Go., 34 G. G. A. 579, 587, 92 Fed. 639, Judge 
Severens »tatëd the rule of équivalents very clearly, by saying: 

"Tlils Invention, aithoùgh ^n impittV^ëmént, waS one of ' great merlt, and a 
large adyance upbh aîiything which Md gone bèfore. The doctrine of Miller 
V. Manafacturlng Oc, 151 U. S. 205, 14 Sup. Ct. 310, 38 L.BId. 121, is invoked 
to prove that where an invention relates to an Improvement, merely, the in- 
ventor Is restrlçted to the précise construction which he has detailed. But I 
take It that that doctrine is not âbsolute, and, when rlghtly construed and 
expounded, means thls: That the inile applicable to the détermination of 
equlvalency dépends upon the importance and the breadth of the original inven- 
tion, and does not dépend upon the question whether ,lt vras the flrst In the 
fleld relating to that subject, but upon the degree of âdvancement which the 
invention has made in newriess of dlseoyery and utllity; for there may be as 
much merlt in bringing on a large Illumination from a féeble stàrt, as In the 
conception of the flrst beclouded idea which may hâve orlginated the course 
of study and discovery along that Une. The rule is not a hard and fast one, 
but measures équivalents by looking to see what has been accomplished before; 
and flndlng whether the cortibitiâtlon, read broadly, had been anticipated, or 
whether, having. référence to tvhat had already been shown, the claim must 
be limltedto the précise construction in order to save it as being new; for 
the constant rnle is to giye to the inventer the beneflt of ail that he has 
invented. If he has Improved only a llttle, he has only a correspondlngly nar- 
row standing ground. If he has improved much and wldely, the ài'ea of the 
fleld in -vvhich he is to be protected is enlarged to the limita of what hls in- 
vention has nlade Its own." 

To the samëeffect are^McCormick Harvesting Mach. Go. v. Ault- 
man, Miller & Go., 16 G. G. A. 259, 69 Fèd. 371; and Muller v. Tool 
Co., 23 G. 0. A, 357, 366, 77 l'ed. é2i. Tpiie second' and third claims of 
the patent are substantiâ^lyridentical with the flrst. The swingipg 
head of the second claim is the, pivotedclamping-plat es of the first 
claim. If the flrst claim iainfringed, the second is, also. 

As to the fourth and fl^fth, claims of the patent: Thèse ii^clude 
the structure. of the flrst ,three claims, with the press or covering- 
wheel added. By a stipulation, défendants admitted tjiat prier to 
this suit theyi hâve made ^d sold grain-drills, with press-wheelat- 
taehed, such as shown on , page 16 of an illustrated catalogue ieisued 
by them. Their superintefldent, Horace G. Swope, testiûed that they 
had in stock, som® 300 pres^-.wheels and spring attachments such as 
shown by the drawing in^ tije càtaJpgue above refçrred to, but that 
none had bepn made orspld since hisconnectioin with the business, 
which began;iuDecemher,,il895. This suit was begun in lifarch, 
1897. There is no othereyidenc^ as to; the; actual sale of such press- 
wheel attachments than that contained in tiie stipulation referred to, 
though it is shown that since December, 1895, such attachments 
hâve not been advertised in catalogliéëi issued sincè that date; In 
this condition of the évidence, the Içaiied circuit jùdge held that 
complainant had failed to estahlish infringement byf allure to show 
sales of drills including the press-wheel attachment of the fourth and 
flftji claims. In this wethînk he erred. ïhe stipulation shows that 
sales of drills including the press-wheel jàttachment liad béen made 
at some time prier to the flling of the suit, and, altliough gwope's 
évidence shows that no sales had been made since his connection 
with the MeSherry Gompany, there werè on hand some 300 bf the infrin- 
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gitig parts. An injuntetion should go against any sale of the drill 
with such parts attached, and for an accounting by reason of sales 
heretofore made. That the press-wheel attachaient infringes, we 
hâve no doubt. The only différence between the structure of the 
Hoyt patent, under its fourth and flfth claims, not heretofore dealt 
with, is that défendants hâve united the draft and spring-pressure 
rods of the covering-wheel, G, about halfway back of the hopper, H, 
into one part, and doubled it back on itself, and then attached the 
upper end thereof to the shoe spring-pressure rods, I, of the patent, 
in substantially the method of the patent. This is a mère change 
of f orm. The f unction is the same. Pressure is transmitted to the 
covering-wheel from the shoe spring-pressure rods through the part- 
ly-united covering-wheel pressure-rods in substantially the same way 
as in the method of the patent. The decree must be modifled so as 
to find the fourth and flfth claims infringed, and in ail other respects 
afflrmed. The McSherry Manufacturing Company will pay costs of 
both appeals. ■ 
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(Circuit Court of Appeals, Slxth Circuit May 8, 1900.) 

No. 746. 

1. Patents — Invention — Transferrtng Appliancb to Another Stmilar Atrt. 

The art of palntlng on canvas or paper Is so nearly allied to that of paint- 

ing or decorating clay ware that no patentable invention Is involved In 

transferring the use of an atomizer for applying pigments from one art 

to the other. 

3. Same— Decorating Pottery Ware. 

The Fry patent, No. 399,029, for an Improvement In the art of decorat- 
ing pottery ware, is void for want of patentable invention and for antici- 
pation, particularly by the "air brush" or atomizer for applying pigments 
to ail surfaces, patented by Peeler and improved by Walkup. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

L. M. Hosea, for appellant. 

R. H. Parkinson and G. B. Parkinson, for appellees. 

Before LUETON and DAY, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

LURTON, Circuit Judge. This is a bill to restrain infringement of 
patent No. 399,029, of March 5, 1889, granted to Laura A. Fry for 
an "improvement in the art of decorating pottery ware." The an- 
swer denied novelty, and averred that the improvement had been de- 
scribed in printed publications prior to the alleged invention of the 
complainant, in a patent to L. Walkup, of May 6, 1884, a patent to 
A. Péeler, of April 25, 1882, in the life of Josiah Wedgewood, in the 
"History of thé Ceramic Art," and in other publications; and that 
the process had been known and in public use prior to complainant's 
invention by Peelér, Walkup, Whipple, Ligowsky Clay Pigeon Com- 
patty, the Matt Morgan Art Pottery Company, Carter, Cincinnati 
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Schoolof Design; and that the patent was, void fop want of novelty. 
The spécifications of the Fry patent thus State the invention and 
method of application: 

"My invention consista in the application to ttie surface of the ware after 
the article has received its final shape, fnd before it is finally: :glazed or flred, 
suitable coloring matter in the form of a doud or spray, as hereinafter de- 
scribed, whereby a particularly soft, ^ellcate Ijackground or Shading is pro- 
dueed upon the ware, which may b'e' mâde to gradually fade or'vanish in one 
or more directions, and to blend from one;>6olor to another wlthout any per- 
ceptible Une of demarkation. It consiste, f urthermore, in heating the ware 
when hard or glazed upon the surface,, and tl^ereafter applying the coloring 
matter, in manner as hereinafter descrlbéd, to the hot surface, and flnally 
firing ot glazing the decoràted article. 3?o carïy my invention into elïect, the 
coloring-màtter îs blown tipon the surface of the ware — either in Its soft 
State, in the 'Ijigque' state, or on the gl&zei , Tpetoxe flring— In the form of a 
cloud or atomlzed spray or mist, produced hy means of any of the usual 
forms of atomlzers whIch are operated by ati'àir blast, or a stéam blast, or by 
the lungs oi the operator, and which, beînig well known, need not be herein 
deseribed. After the ware has thu8 been decoràted, the color is fixed by firing 
the ware in the customary manner. I employ the coloring matter either in a 
liquid or semiliquid form, or in the form of a very dry, almost impalpable, 
powder, as deslred. As the coloring matter is blown from the tube of the 
atomizer, and carried therefrom in a cloud of fine, almost imperceptible, parti- 
cles, it may be readily directed upon the artitle in such manner as may be 
found best adapted to produce the deslred efCect, the application being freely 
made where the color is to be Intense, aihd more delicàtely made in proportion 
as the color effect is to be délicate, or otberwise varied as the taste, sldll, or 
ingenuity of the operator may dictate. A single color may thus be applied 
to a color ground, or différent colors may be applied separately, or by means 
of sépara te âtomlZlng-jets several colors may be applied simultaneously. By 
this process délicate cloudlng— if 'clouding': it may be called — is produced 
entirely free froln outline and possessing a peculiarly délicate 'vanish'; and 
where two colors merge a peculiar softness of blending is secured, which may 
not otherwise be obtained. A variety of new and beautiful effects may also 
be obtained 'which it is not necessary herein to descrlbe. The coloring-matter 
and the glazing material for the clay war© piay be mixed together, and applied 
to the article by my process, or the coloring matter may be applied as above 
deseribed, and tbe glaze thereafter applied by the usual process <jf dipping and 
firing. Where the clay ware to be colored and decoràted has been once fired, 
and is not, therefore, sufflciently absorbent, I beat the same before blowlng 
the color thereon, the effect of the beat of the article being to cause the liquid 
coloring matter to quickly dry without marring the effects which are sought 
in Its application. I am aware that coloring matter in a liquid state has here- 
tofore been applied to the glazed surfaces of china ware by sprinkling or spat- 
terlng the same thereon with the aid of a comb and brush, the comb being 
passed over the brush dlpped in the coloring matter in such manner as to 
cause the latter to fly off In fine, Independent drops or particles, thIs process 
being technically known as 'spatter work,' and I make no claim thereto. 
My improved process differs frpm spatter work in that, instead of being spat- 
tered in small, Independent drops, the color is laid upon the ware in a cloud 
or sheet of almost imperceptible spray or mist, producing very différent effects, 
and such as hâve hltherto been unknown. 

"I claim as my invention: (1) The improvement in the art of decorating 
articles of clay ware which consista In blowlng an atomized spray or cloud of 
coloring matter upon the surface thereof, and thereafter fixlhg the same by 
flring, substantiallv in manner as deseribed. (2) The Improvement In the art 
of decorating clay ware which consists in heating the surface and blowlng upon 
the heated surface an atomized spray or cloud of coloring matter, and there- 
after fixing the same by firing, substantlaùy in manner as deseribed." 

The discussion of this case by the learned citcnit jndge (90 Fed. 
494) is 80 full and satisfactory that we are content to aflSrm the de- 
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crée of the circuit court upon tlie opinion of that court, which, so 
far as it relates to the question of patentability, was as follows: 

"It is conceded that the défendants only infringe the flcst claim of the patent 
lovering the application of color to the clay in its green state before it is flred 
iit ail. Color is applied to pottery by the use of minerai pigments carrled in 
a solution of clay. ïhese are technically called 'slips.' The gist of Miss Fry's 
improvement was the spraying of thèse slips by the use of an atomizer upon 
tlie green clay molded into the desired form. Êvery other step in the process 
which she describes was old. ïhe application of the color to the green clay 
before any firing was confessedly old in the making and decorating of the pot- 
tery. The only change claimed to hâve been effected was in the means by 
which the color was applied, to wit, by atomizing, rather than by a brush. The 
only question for the court to décide is whether, in what had been done be- 
fore, there was a palpable suggestion of atomizing and spraying color upon 
pottery as a means of gettlng better efliects in the décoration. It is to be 
borne in mind in determining such a question that the function of the court is 
net to consider what Miss Fry's actual knowledge of the prior art was, and 
then to décide whether, with such knowledge, what she did involved real in- 
vention; but the court is bound to assume that she knew everything about 
the art of applying color to pottery or kindred surfaces which was contained 
in printed publications or in the public history of the art, and upon that ag- 
sumption say whether the step she took in the art required the exercise of 
the inventive faculty. Approaching the question thus llmited, we flnd that 
in the Chinese method of decorating pottery it had been common to blow upon 
the articles to be decorated in the green clay the color through a bambo pipe 
having stretched across the end of it a pièce of gauze or other material for 
dividing the pigment into fine particles, and thereby produce a spraying efCect. 
T-wo pièces of pottery thus decorated hâve been exhibited to the court. It was 
old to use a mouth atomizer in blowing upon paintings shellac or other flxatlve 
neeessary to préserve them. It was old to use the same process with charcoal 
sketches. In this condition of the art, Abner Peeler, on October 1, 1881, — three 
years before Miss Fry claims to hâve coneeived her invention, — applied for a 
patent for a paint distributor, and the patent was issued to him on April 25, 
1882. He says in bis spécifications: 'My invention relates to an improvement 
in déviées for distributing pigments, the object being to apply to surfaces of 
any character ail kinds of liquid coloring matter in a state of extrême atténua- 
tion. With this end in view, my invention consists in the combination with a 
reeiprocating needle arranged and adapted to feed a quantity of liquid pig- 
ment to its point at every stroke of devices for projecting a jet of air against 
the needle and atomizing the liquid pigment.' " 

It is unnecessary further to describe the mechanism of the inven- 
tion than to say that it consisted of an ordinary atomizer with de- 
vices for holding the pigment and increasing the atomization by the 
assistance of a reciprocating needle, which presented the pigment in 
âne drops at the mouth of the atomizer. It was merely an improve- 
ment on an ordinary atomizer. The fiatentee, in describing the opér- 
ation, said: 

"In the reciprocating movement of the needle its point is drawn within and 
immersed in the pigment in the réceptacle, a small quantity of which will ad- 
hère to it. When now the needle is thrown forward, Its point will dlvide the 
air jet issuing from the pipe, D, and the adhering color will be blown from its 
opposite sides thereby, and carrled to any object within conventent range of 
the jet. The quantity of color adhering to the needle is so small, and its atom- 
ization so perfect, that the indlvidual particles of color are hardly dlscernible 
upon the object on which they are blown. It will therefore follow that with 
my distributor, and with one pigment, colored effects may be produced which 
will descend from the palest tints capable of being produced by the extrême 
atténuation of the color through ail of the intermediate tint» down to the 
depth of color formed by the paint in mass. As the tone of the différent effects 
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■wiil dépend upon the length of time ttat the jet Is dlrected to any one point, 
exquisltely graided shading may be produeed by Its çareful manipulation. In 
polychromatlc palnting, in the prosecution of whieli it Is often necessary, in 
otdér to bbtain tHe deslred tlnts, to fpiply one pigment npon tlie surface of 
another color, niy dlstributor will be of gïeat value, as, after It bas been used 
tô apply one color, the pigment réceptacle may be eleârised, and another color 
Introduced into It, and distributed upon the color flrst àpplled. In this way a 
blending of color may be produced àlmost tmattainable in brush paiating. In 
palnting portraits elther in color or in sepia, and In flnlshing solar prlnts, 
the deVlcé may also be uséd to excellent purpose on account of its adaption to 
produce those soft and délicate tlnts whlch this class of woirk demands. In 
fact, in ail situations requiring délicate coloring my devlce will be found a 
great aid in the application thereof." 

This patent was assigned to Liberty Walkup, to wbom was issued 
another patent for a devlce which is merely an improvement upon 
Peeler'e paint dlstributor. Idke Peeler's, it Is a devlce for distribu- 
tion by atomization of pigments in tte art of palnting. He says, In 
his patent: "This invention relates to machines employed in the 
distribution of pigments in the art of palnting, but more especially 
in the fine arts." Walkup, since 1883 and 1884, doWn to the présent 
time, bas beén engaged in;the manufacture of a deyice that he called 
an "air' brush," to be used for the distribution of color over surfaces 
of ail kinds. lû his advertisement iSsued in 1883,*— a year before Miss 
Fry conceived her improvement,— Walkup said that the air brush 
would handle liquid pigments on any surface known to the art, and 
that it would handle any liquid pigment in a satisfactory manner; 
that it could b^ applied to ''India ink work, wa ter color s, crayon work, 
photography, pastel work, architecture, lithographlng, civil engineer- 
ing, monumental drawing, designlng or house décorations, drapery 
and costume designlng, china decorating, colored photcgraphs, arto- 
types, photogravures," etc. There is uncontradicted évidence that in 
1883 Mrs. Wali^up. the wlfe of the, Inventor, used the air brush to 
decorate china, which was subsequently flred, and that three pièces 
of china wère thus decorated to show that the brush was adapted to 
the work. It is contended that the Peeler and Walkup patents can- 
not be successfully used with the heavy slip coloring matter that is 
used to decorate pottery. That is contradicted. It is not material, 
howèver, whether the particular form of atomizer used by Peeler 
and Walkup would distribute with sufladent ease the heavier color- 
ing material used in pottery décoration, becauSe the change f rom 
Walkup's invention to thé commoQ form of atomizer was palpable. 
Walkup's atomizer was merely an Iniprovement on the common form, 
and was invented only to make the spray flner than the ordinary 
atomizer woiild make it. Walkup's patented dévice necessarily con- 
tained the obvions suggestion that an ordinary atomizer would ac- 
complish the same resuit in a lessdegree.lt is to be noted that 
Miss Fry does not mention in the spécifications of her patent any par- 
ticular fOrniof atomizer. It appears that she hefself used the ordi- 
nary moutix la'fomizer when she bêgan this method Of coloring at the 
Èookwood Potteiy, but that afterwards* because the use of this form 
of atomizer was disagreeable and barmful to the throats of the de- 
slgqers ahd jirtiists of the Epokwooâ Pottery, air pumps and othër 
mechânical deviides wère applied t'ô the working of atomizers under 
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direction of Mr. Taylor, the manager of the pottery. The advan- 
tages to be derived from atomization and spraying of coloring-matter 
on surfaces to be decorated were fully set forth in Peeler and Walk- 
up's patents, and in the advertisement of Walkup, long before Miss 
lYy attempted the use of an atomizer. The particular form of atom- 
izer to be used with the heavier pigments was a matter of détail and 
mechanical skill for which no patent can be supported. 

It appears that the mouth atomizer for distributing and spraying 
color on clay was adopted by a number of persons, who were en- 
tirely ignorant of Miss Fry's use of an atomizer for such a purpose, 
at or about the same time that she began its use. It is clearly estab- 
lished that Matt Daly used the atomizer for the distribution of color- 
ing matter upon pottery about the same time as Miss Fry; that 
Ligowsky, an inventer of many patents, also used the same method 
of distributing coloring matter; and that W. A. Long, a witness for 
Miss Fry in this case, after having experimented with the Walkup 
brush, and flnding it hardly adapted for the distribution of such heavy 
coloring matter as the slips, began at once to use the mouth atomizer. 
It is not a matter of importance whether thèse uses of the atomizer 
were anterior to or after Miss Fry's use of the same device. They 
are not referred to as prior uses, but they are material because they 
tend to show that, after Walkup's device became known, the use of 
an ordinary atomizer for color slips was merely a plain and obvious 
step whiçli involved no patentable invention. A well-authenticated 
instance of the use of atomizers in applying slip colors to terra-cotta 
work at the Northwestern Terra-Ootta Works in Chicago some time 
prior to Miss Fry's conception of the method appears in the évidence, 
and a plaque of Sarah Bernhardt, thus colored some time before July, 
1884, — the earliest date flxed by Miss Fry of her conception of her 
improvement, — has been produced in court. On the whole case, I 
hâve no doùbt that Miss Fry's patent is void for want of invention. 
Even if Walkup's patent had been limited — ^as it was not — ^to the ap- 
plication of pigments to canvas and paper, the art of painting on 
those surfaces is so nearly allied to painting or decorating clay that 
it would hâve involved no invention to transfer the use of the.atomizer 
from one art to the other. This principle was applied in Stearns v. 
Bussell, 54 U. S. App. 591, 29 C. G. A. 121, 85. Fed. 218, and Steiner 
Fire-Extinguisher Co. v. City of Adrian, 16 U. S. App. 409, 8 C. C. 
A. 44, 59 Fed. 132, décisions by the circuit court of appeals of this 
circuit, and in the cases cited in those décisions. It is hardly correct 
to say that painting on clay is an art distinct from painting on other 
surfaces, so far as the mechanical method of applying the color is 
concerned. Walkup's patent, as for the means of applying pigments 
to ail kinds of surfaces, and the use of the atomizer to apply pigments 
to clay only, is a case "of applying what was on its face expressly 
intended for ail arts to a spécial art for which it was peculiarly 
adapted." Palmer v. Manufacturing Co. (C. C.) 84 Fed. 454, 457. The 
deeree of the circuit court will be aiBrmed. with costs. 
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■::;■,' ■:;:-: THE STYRIA (four cases). ' .• ^ 

(Circuit Court o£ Appeals, Second Circuit. Àprll 3, 1900.) 
Nos. 137-144. 

1. Shipping— Effbot op Déclaration of War— Rioht to Dischargk Contra- 
BAND Cargo. 

The Austrian steamship Styria loaded at an Itolian port as a part of 
her cargo a quantity of salpliur for delivery at New Yorli. The master 
issued bills of ladlng therefor, and on April 24, 1898, cleared; but, before 
sailihg, 'war was declared between the United States and Spain, Held, 
that sueh fact constituted a "restraint of princes," within an exception 
in his bills of lading, whlch justified the master in refusing to proceed 
to a port of one of the belligerent powers with a cargo of sulphur, gen- 
erally reeognized and treated as contraband of war, and that he had 
the right to land such cargo, with aU proper précautions for saf e-lieep- 
ing, at the expense of the shippers, without waiting for further action 
of the hostile powers, thus leaving his vessel free to proceed with the 
remainder of her cargo; but, having leamed, before he left the port, 
through officiai proclamation made by the Italian government, that the 
Spanish government had agreed not to treat sulphur as contraband of 
war until further notice, it became the duty of the master to reload the 
cargo s6 diseharged, and the vessel was liable to the shippers for the 
damages sustalned by reason of his fallure to do so. 

3. Samb— Loss Et Delay in Dklivert of Cargo— Measube of Damag.es. 

The measure of damages for delay in dellvering a cargo of merchandise, 
for which the vessel is liable, is the différence between tlie priée the 
goods actually brought when they arrlved, and the price they would hâve 
brought at the time they should hâve been delivered; and this measure 
of damages la not changed by a stipulation in the bill of lading that the 
shipowner is not to be liable in any case for more than the invoiced 
or declared value of the goods, the purpose of which. is only to flx the 
outslde Ilmit of liabillty. 

Appeal from the District Court of the United States for the Dis- 
trict of New York. 

Thèse causes come hère upon appeals from decrees of the district court, 
Southern district of New York. There are four libeds and cross libels, arlsing 
out of the same transaction. The libelants are ail owners of différent lots 
of brimstone, shipped by the steamship Styria at Porto Empedocle, Sicily, in 
the month of April, 1898, and, the vessel not having brought over the brim- 
stone, libeled her upon her arrivai for damages restilting from her failure to 
brlng It In accordance with the contract. Subsequéritly, by stipulation be- 
tween the parties, the brimstone was brought over by the Abbazla, another 
stqamer belonging to the Austro-Amerlcana Steamehip Company, whlch is the 
owner of the Styria, and, upon its arrivai hère, was libeled by that company for 
expenses incurred in landing and storing in Sicily the brimstone in question. 
Decrees were entered in the district court in favor of the libelants and cross 
claimants (93 Fed. 474), from whlch decrees the clalmants and cross libelants 
appealed. The libelants, being dissatisfled with the amount of damages 
awarded by the district court, appeal from so much of the decrees in their 
favor as limits thélr recovery to the amount actually awarded. The facts suf- 
flciently appear In tiie opinion. 

J. Parker Kirlin, for the Styria. 
E. B. Hill, for appellants Malcolmson and Munroe. 
Latham Gr. Eeed, for appellant Parsons. 
Charles C. Burlingham, for appellant Morgan. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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LACOMBE, Circuit Judge. Tlie Styria is an Austrian steamer, 
owned by the Austro-Americana Steamship Company. She was 
boiind on a voyage from Trieste, via Sicilian ports, to New York. 
Slie sailed from Trieste with some gênerai cargo for New Yorli 
on April 16, 1898, reached Cape Empedocle (Girgenti), her second 
port, early on April 21st, and began taking on brimstone on the 
afternoon of the same day. Five shippers at that place furnished 
for sliipment about 2,200 tons, the cargo hère involved, which was 
laden on the vessel by April 24th, on which day the vessel was 
cleared at the custom house and was ready to proceed on her voy- 
age. The captain was under instructions to proceed to Messina 
and Palermo to fill up with fruits. Fruit cargo at thèse ports had 
been engaged. About this time war broke out between this coun- 
try and Spain. There is no dispute as to the séquence of historical 
events, which is as follows: On x\pril 20th congress passed and the 
président approved the joint resolution recognizing the freedom and 
independence of the peoplé of Cuba, and demanding that the govern- 
ment of Spain relinquish its authority in the island and withdraw its 
land and naval forces. On the same day the Spanish minister at 
Washington demanded and received his passports. On the morn- 
ing of April 21st our minister at Madrid was informed by the Span- 
ish minister of foreign affairs that the diplomatie relations between 
the tvvo governments were broken off. On the same day he left 
Madrid. On April 23d the queen régent of Spain issued a decree 
announcing the existence of war with the United States, which was 
published in the officiai papers at Madrid on April 24th, and com- 
municated to the oiher powers and made public on or about April 
25th. On that day it was published in the newspapers of this coun- 
try, and presumably in Sicily and England. The déclaration of war 
was made by the United States under an act passed April 25th, de- 
daring the existence of war since April 21st. There is no évidence 
in the case which will warrant a finding that the captain knew 
that war had been declared before he shipped libelants' sulphur and 
signed bills of lading therefor. On April 2oth the queen régent of 
Spain issued a proclamation, which contained the foliowing provi- 
sions: 

"Art. 5. In order to capture the enemy's ships, to conflscate the enemy's 
merehandise under their own flag, and c-ontraband of war under any flag, tbe 
royal navy, auxiliary cruisers, and privateers, If and when the latter are au- 
thorized, will exercise the right of visit on the high seas and in the territorial 
waters of the enemy, in aecordance with international law and any régula- 
tions which may be published for the parpose. 

"Art. 6. TJnder the dénomination 'contraband of war' the foliowing articles 
are Ineluded: Cannons, machine guns, * * • powder, sulphur, saltpeter," 
etc. 

Tliereafter, and while the state of war continued unmodifled, un- 
der the rules of international law, sulphur or brimstone, shipped 
and owned as this was, was subject to seizure by war vessels of 
Spain on the high seas, a process which would involve the arrest 
of the neutral vessel ciirrying it wherever she might be, — off the 
coast of Sicily, in the straits of Gibraltar, or on the banks of New- 
foundland,— her enforced déviation from her voyage to a Spanish 
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port, and her détention therè until a SpanisH prize court sliould 
hâve determined the questioos arising upoû conflscation of the cargo. 
It appears from the record that on April 27th the captain knew 
that êpain and the United States were at war. On that day he be- 
gan to discharge and warehouse the sulphur, notifying the shippers 
that he did so "6ii finding risky my passage to New York, with the 
a;çtt!al Siljphur cargo, for faOts Of war." The unloadîng of the sul- 
pfiur was completed on Mây 7th, ând shippers agâin notifled. On 
the saine day she cleared, and on the next morning, May 8th, pro- 
ceeded.on her voyage with the cargo laden at Trieste, picked up her 
fnlit qt Messina and Palermo, ànd sailed from Italiian waters May 
9tiij reaching îïew York on JuneSd. 

ït seems manifest that, ùpon the outbreak of War, a voyage with 
cûntfabiand on board to the port of one of the belligerents might 
fairlj' be regarded as a risky pièce of business. The suggestion 
made Upon the argument that the naval power of Spain was not 
such a^ would induce a "man of ordinary courage, judgment, and 
expérience" to hèsitatè to proceéd is of no weight. We may not at- 
tribute to the captain of the Styria knowledge gained after the 
event; and, indeed, this court is not advised of any historical facts 
which Ateould warrant thé conclusion that it was nOt entirely within 
the power of Spain during thé flrst few months of the war to arrest 
and search every vessél westwàrd bound through the straits of 
Gibra!ltar, and picking her way along by thé lighthouses on the 
Spanîsh coast. The flrst qtlëstioïi to be determined is whether, with 
such a risk involVed in the event, of the vessel's proceeding with the 
sulphur on bOard, the captain was justifled in relanding and ware- 
housing it. Three clauses of the bill of lading are relied upon: 

(a) "Eestraihts of princes and rulers of people * • • excepted." 

(b) "In case of blockade or Interdlct of the port of discharge, or if, without 
such blockade or laterdlct, the master shall eonsider It unsafe for any réason 
to enter or discharge cargo there, he is to hâve option of landing the goods at 
any otber port which he may eonsider safe at shipper's risli and expense, and, 
on the goods belng placed in charge of any mercantile agent or of Britlsh con- 
sul, and a lettçr being put into the post office, addressed to the shipper and 
consignée, If named, stating the landing and with whom deposited, the goods 
to be at the shipper's risk and expense, and the master and owners discharged 
from ail resppnsibility." 

(c) "With Uberty (in event of steamer putting back to this or into any other 
port, or othérwISè being prévented from any cause from commencing or pro- 
ceeding in the ordinary course of her voyage) to ship or transship the goods by 
any other steanaer." 

The second clause above quoted was made most prominent upon 
the argument,— question being raised whether it was applicable to 
a condition of affairs existing elsewhere than at the port of dis- 
charge, axid also whether, as matter of fact, the master exercised 
the option provided for, and whether he did himself eonsider the 
voyage unsafe; there being évidence tending to show that he landed 
the sulphur because of télégraphie order s from the steamer's man- 
agers in Glàsgbw. We do not ând it necessary to discuss this branch 
of the case because we flnd in clause (a) abundant authority for a 
refusai to carry forward the sulphur while such a condition of 
affairs existed as that already described as being generaUy known to 
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exist when the discharge began on April 27th. There is no logical 
différence between a restraint of princes and rulers exercised by 
a cruiser with power to visit, search, and seize lying two leagues 
off Cape Empedocle, and tbat exercised by a half-dozen cruisers 
patrolling a narrow strait tlirougli which, if the voyage be made, the 
vessel must pass. Under such circumstances the owner of contra- 
band cargo (loaded, as this was, before war broke out) could with 
reason insist that it would be gross négligence on the part of the 
ship to bring his cargo forward. Moreover, it would certainly be 
unreasonable to require the ship to remain in port with the contra- 
band cargo on board until the war should cease, — a period of months, 
possibly years. The owners of other cargo not contraband bave 
rights as much, if not more, entitled to considération than those of 
the owners who hâve been unfortunate enough to ship the cargo 
which has produced the risk. 

That a blockade is within the term "restraints of rulers and 
princes" has been settled for the fédéral courts by the décision in 
Olivera v. Insurance Co., 3 Wheat. 183, 4 L. Ed. 365. That a weU- 
founded appréhension of capture by the cruisers of a belligerent is 
the équivalent of an actual restraint is the doctrine of the later au- 
thorities. The case of Atkinson v. Eitchie, 10 East, 530, mainly re- 
lied on by libelants, is not in point. The only excuse there offered 
was that the captain apprehended an embargo would be laid, but 
in the case at bar he knew that war had been declared. 

In Geipel v. Smith, L. R. 7 Q. B. 410, Cockburn, C. J., says: 

"Is a blockade a restraint of princes"? 1 think it is, * * * provided the 
blockade is effective; and in the eye of the law a blockade is effective If the 
enemy's ships are in such numbers and position as to render the running of the 
blockade a matter of danger, although some vessels may succeed in getting 
through. * * * It would be monstrous to say that in such a case the 
parties must wait, for the obligation must be mutual, till the restraint be 
taken ofC, — the shipper with cargo which might be perishable, or its market 
value destroyed; the shipowner with his ship lying idle, possibly rotting." 

In Rodoconachi v. Elliott, L. R. 9 0. P. 518, the exchequer cham- 
ber held to the same effect where goods in transit from China to 
England had reached Paris just at the beginning of its siège by the 
Germans, and it appeared that an effort to remove them would prob- 
ably hâve resulted in their seizure. 

In Explosives Co. v. Jenkins [1896] 2 Q. B. 326, goods, contra- 
band in the event of war, were shipped from England to Yokohama. 
While on the high seas M'ar broke out between China and Japan, of 
which the master heard when he put into Hong Kong, whereupon 
he discharged the goods, and placed them in safe custody, and con- 
tinued his voyage to Yolcohama. The court sustained the ship, 
saying: 

"The goods were as effeetually stopped at Hong Kong as if there had been 
an express order from the Ohinesé government that contraband of war should 
be landed." 

Inasmuch as the master, where the contract was made in time of 
peace, could properly décline to carry forward a cargo which by the 
subséquent breaking out of war had become contraband, we fail to 
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see why he should not hâve the rîght to land such contraband cargo, 
with' ail proper précautions as to safe-keeping, thus leaving his ship 
fréë to discharge its obligations to innocent cargo witliout risk or 
delay by reason of an actqal arrest which would be caused only by 
the présence of such contraband cargo. The ship made no con- 
tract to carry contraband of war to the port of a belligerent, and 
ghould not be held to the obligations of a contract into which she 
. has never entered. We understand that the district court reached 
this same conclusion, but found the ship in fault because she did 
not wait a reasonable period to see if there might not be some rea- 
sonable assurance of safety, and held that "the commencement of 
the discharge on the 27th was too hasty and precipitate." 

This brings us to the next branch of the case. When two na- 
tions formally proclaim the existence of a state of war between 
themselves with ail the solemnity observed in this instance, it would 
seem to be going too far to say that parties whose contracts are af- 
fected thereby should wait some indeflnite time, which a court shall 
flnd reasonable, in a vague expectation that the belligerents may 
think better of it, and make peace. A situation is quite conceiv- 
able where delay might fairly be required. Thus the minister of 
one power or the other might demand his passports; or the day 
named in an ultimatum might pass without compliance with its 
requirements; or a squadron of the war vessels of one power might 
impress seamen from the deck of the war vessel of another power, 
as the Carnatic and her consorts did with the Baltimore in 1798; 
or the war vessel of one power, encountering the war vessel of an- 
other upon the high seas, might pour broadside after broadside into 
her, as the Léopard did with the Chesapeake in 1807, — any one of 
which acts would seem to import the imminence, if not the actual 
existence, of war, and yet might fall short of being such authorita- 
tive évidence of a state of belligerency as would justify a master in 
treating any part of his cargo as being thereby made contraband. 
But the situation shown hère was a very différent one. Both na- 
tions had united in proclaiming to the whole world that they were at 
war, and we know of no reason why the master of any vessel of a 
neutral nation was bound to wait 24 hours, or 24 days, or 24 weeks, 
to see if the two belligerents would not settle their différences. As 
soon as he leamed that war was declared, the master knew that 
the cargo he had taken on board at Port Empedocle was contraband. 
"I knew," says he, "that sulphur is to make gunpowder. Every- 
body knows that. « • * i thought it must be contraband." We 
should hâve some doubts as to the eflficiency of a master for inter- 
national commerce who did not know that sulphur was contraband 
of war. It certainly should be a safe assumption for the master 
of a neutral vessel to make that he cannot carry such cargo to the 
ports of one belligerent without risking its seizure by the other; 
and, in the absence of spécial circumstances, there would seem to 
be no necessity to wait for further assurance in that regard. 

In the case at bar, however, there were spécial circumstances 
which will be next considered. The exportation of sulphur is one 
of the greatest industries of the island of Sicily, and the Italian gov- 
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ernment was naturally solicitons that the trade in sulphur with 
the United States should not be interfered witli. It now appears 
in the record, by reports obtained from diplomatie sources, that 
ehortly after the proclamation of the queen régent negotiations were 
opened by the Italian government to secure a modification of its 
provisions, so that sulphur should not be considered contraband of 
war. The Spanish government declined to alter the decree, but 
on April 29th, at Madrid, the Spanish minister for foreign affairs 
"verbally" [sic, orally?] stated-to the Italian ambassador that or- 
ders would be given to the naval departments, as a temporary meas- 
ure, not to treat sulphur as contraband of war. ïhe same state- 
ment vs-as made by the Spanish minister for foreign affairs to the 
British ambassador on May 6th. On May 31st the same minister 
stated in an ofiicial note to both the Italian and the British am- 
bassadors that the treatment by Spain of sulphur as contraband of 
war would be temporarily suspended, and that the order which had 
been given to that effect would not be revoked without due notice. 
Not being in téléphonie communication with the. chancellery of 
the embassy at Madrid, the master of the Styria was not advised of 
thèse transactions at the moment they occurred; and his conduct 
is to be judged, not in the light of exact knowledge acquired after 
the event, but by such information as may bave been available for 
him at the time and place. 

A3 we hâve seen, he knew certainly on April 27th, and probably 
on April 26th, that war had been declared, and that his sulphur 
cargo was contraband; that he was therefore entitled to land and 
store it, thus leaving his ship free to carry out her obligations to 
the rest of the cargo. On May 25 th the Giornale di Sicilia, a news- 
paper published at Palermo, and which the captain saw from day 
to day, stated that Messina merchants had asked their parliamen- 
tary deputy to urge the government to co-operate to excîude brim- 
stone from being considered contraband. From day to day there- 
after the paper was filled with reports and rumors as to the progress 
of this movement to secure exemption; but down to the Gth of May 
not one of thèse reports bore the stamp of authority, and no one 
vouched for their accuracy. The statements in the clippings from 
the newspaper which hâve been printed in the record are merely 
the expression of the beliefs and expectations of its correspondents, 
in Rome or elsewhere, furnishing copy to a paper published in a 
community where an intense interest was felt in having sulphur 
exempted. There was no reason why it should be exempted. It 
is a variety of merchandise such as always has been contraband. 
Its exportation to the United States might well be considered an 
"aid" to Spain's enemy. No one appears to hâve suggested that 
the United States concède the same e-remption. On the one hand 
it might be urged that it would please the government and peop.'e 
of Italy to grant the request; but, on the other hand. in the case 
of merchandise so highly contraband, neither the Italian govern- 
ment nor people could justly take offense if Spain should insist on 
exercising the rights which international law accords to every bel- 
ligercnt. Enlightened by the information now made known, we can 
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see that tlie hopefiïl progupsticatioBS o£ tbe writers foç the Journal 
of Sicily were well founded; but there was nothing to give any such 
assurance at the time theyappeared* We should hésita te to hold 
that it was the duty of ia master under similar circumstances to 
delay action on the expeetation that a belligerent would voluntarily 
abandon one of its weapons, on no better assurance that such action 
would be taken thaQ the stateinenls of anonymous and irresponsible 
coatributors to a newspaper published in a conunuiiity which is ex- 
tremely solicitous that sUch action be taken. By May 6th, however, 
the situatiop changed. The Journal of Sicily published an officiai 
déclaration from the Itâlian minister of agriculture, industry, and 
commerce, as foUows: 

"Chamber of Cotnmerce, Palermo: I Inform the Chamber of Commerce, for 
the useful Information of merchants, that by the decree of April 23d of the 
Spanish governmeat are conslderefl as contraband of war ^rms, projectiles, 
fuses, powder, sulphur, niter. « * • i would also state that, In consé- 
quence of our request, the Spauilsh government has glven notice to the com- 
mandera of Its vessels to let sùlphur pass f rée. 

"[Signed] ' The Mînlster, Coeco-Ortu." 

Hère was an officiai déclaration which the master should hâve ac- 
cepted as sufflcient. The Italian government, through a cabinet 
minister, announces thatpfficial action has been taken by the Spanish 
government the practicaî resuit of which was to make sulphur free 
from capture. It matters; not that the Spanish government might 
thereafter reconsider this décision, aûd direct its cruisers to seize 
sulphur, because it was to be aasumedi that cargoes taken out in reli- 
ance upon the proclamation of the Italian government would be re- 
spected. If they were not, the Italian government would hâve good 
ground fOr claiming indeïanity from Spain, and a casus belli in case 
of its refusai. 

It is not quite clear on what day this proclamation was published 
in the Journal of Sicily^ Each issue of that newspaper has a double 
date, and the issue containing it is dated "Thursday-Friday, 5th-6th 
May, 1898." The sulphup was not whoUy discharged until May 7th. 
Even if it had been discharged earlier, however, this proclamation ap- 
pearing before the steamer sailed upou her voyage, we are clearly of 
the opinion that it was the master's duty to reship it, since the condi- 
tion of affairs which made it contraband had ceased to exist. The loss 
sustained by reason ofthe expense of discharging and reloading so 
much of the sulphur as had been discharged before the changed condi- 
tion was offieially made kaown should be borne by the cargo owner. It 
was his misfortune that, after he had put it aboard, a war broke out 
which lùade his cargo corltraband, and relieved the ship from the obli- 
gation to carry it whileit remained in that condition. The ship, how- 
ever, is liable for any loss sustained in conséquence of her failure 
to carry and deliver when she could do so safely. There was no loss 
or détérioration of the sulphur, but there was a loss of market. The 
value of sulphur on the day it would hâve reached this market, had 
it been reshipped and brought forward when the Italian proclamation 
was published, was greatly in excess of its value when it flnally 
reached hère. The measure of damages in such cases is well settled. 
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The loss is the différence between the priée the ^oods actually brought 
and the price they would hâve brought had they been sold on the 
day when they should hare arrived. 

The only remaining question in the case is whether this method of 
calculation is modiâed by the express terms of the contract. The 
bill of lading contains the following clause: 

"The shlpowner Is not to be Ilable for any damage to any goôJs which are 
capable of being covèrèd by Insurance, nor for any claim notice of which Is 
not given before thè removal of the goods, nor for claim for damage or déten- 
tion of goods under through bill of lading, where the damage is done or déten- 
tion occurs while the goods are not in possession of the shipowner, nor In 
any case for more than the invoice or declared value of the goods, whichever 
shall be the least." 

The district judge construed this as providing that, in any settle- 
ment of ïoss or damage, the invoice value, and not the actual value, 
of the goods, should be taken as a basis, and therefore found the 
damage from loss of market to be the différence between such invoice 
value and the price the sulphur actually brought. A similar clause 
has been so interpreted in the same district in The Hadji (D. G.) 18 
Fed. 459,, and Pearse y. Steamship Co. (D. C.) 24 Fed. 285, and in the 
district of New Jersey in The Lydian Monarch (D. C.) 23 Fed. 298. 
The Hadji was appealed (C. C; 20 Fed. 875), but the point was not 
passed upon in the circuit court. In the brief of counsel for claimant 
there is cited The Aline, 23 Blatchf. 335, Fed. Cas. No. 6,991; but it 
does not sustain the proposition. We are unable to concur in the 
interprétation put upon this clause, for the reason that the language 
used does not seem to import any such idea. The statement that the 
shipowner shall not be liable in any case for more than the invoice 
value of the goods is a simple and straightforward one. Grammat- 
ically oonstrued, it fixes a final limit of liability beyond which he 
shall not be required to respond. It does not profess to regulate the 
caJculatîoti by which a loss is to be ascertained, if such loss is less 
than the limit. To give them such a meaning would seem to be to 
substitute for the contract the parties hâve made another and différ- 
ent one, which they might easily bave made for themselves had they 
wished to do so. Of a precisely similar clause the suprême court of 
Massachusetts said: 

"The words the liability shall not exeeed,' etc., are apt words to express 
tiie outside llmlt of the sum to be recovered; but both the partleular words 
and the whole structure of the sentence are most Inapt to express a stipula- 
tion that. If the goods are stlU equal to the invoice value, there shall be no 
recovery at ail," Brown v. Steamship Co., 147 Mass. 60, 16 N. E. 717. 

The decree of the district court is therefore reversed, and the cause 
remanded, with instructions to decree in favor of libelants for the 
différence between the proceeds of the sale (less charges of sale) and 
what would hâve been the proceeds (less charges of sale) of a similar 
sale on the day on which the sulphur could bave been sold, had it 
been promptly reshipped and brought to this market, less the freight, 
against which sum there is to be credited the proper expenses of dis- 
charging and reshipping at Gape Empedocle as above indicated, and 
claimed in the cross libels. Interest will go with the balance; and, 
since both libelants and cross libelants bave prevailed, there should 
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be no costs. In tbis court, eack side; having prevailed in part, tliere 
will be no costs, , 

On Reargument. 
!■> ' (May 10, 1900.) 

Reargument of this cause was had iipon the single question as to the 
effect of the stipulation under wMch the sulphur was brought forward. 
In the former opinion we held.the ship in lault, and bound to respond 
for the damages caused by loss of market; and tnat loas was declared 
to be the différence between the price the goods actually brought when 
they reached hère, in another steamer of claimant's Une, and the priée 
they would hâve brought had they been sold on the day when they 
should hâve arrived. That différence is concededly less than the in- 
Toice value. The reargument has induced no change of opinion on 
thèse propositions. We fail to see thàt it makes auy différence how 
the sulphur was brought forward. If the claimant f ailed to bring it, 
the owner could hâve withdrawn it from the Sicilian warehouse, pay- 
ing the Styria's lien for expenses of discharge and the freight, and 
brought it forward himself j or he might, if he chose, hâve sold it in 
Sicily. It' is certainly cleàr that, at the tlmé the stipulation was 
signed, claimant could not hâve seized the sulphur and sold it for its 
own use,^à deliberate act ôf conversion, — and in the face of such will- 
f ul tort havé still insisted on the limitation of liability clause contained 
in the bill of lading. Such being the situation, and the libelants being 
in a position where by application of the rule as to measure of damage 
abote sÇt f orth they would be made whole — and only be made whole — 
for the loss they suffered by the ship's négligence, the claimant being 
at the same time protected against any liability in excess of the stipu- 
lated iJmit, it is contended that thé effect of the stipulation is prac- 
ticallv to destroy the libëlknts' right to relief; so that, although con- 
cededly they hâve lost pyér $20,000 through tiie ship'a mîsconduct, 
they cannot recover anything, while by the same stipulation the ship 
gives up nothing. When the circumstances under which the stipula- 
tion TVas signed are taken into considération, it appears that its lan- 
guage does iiôt import such a one-sided agreement. The libels had 
been flled, âll claiming damages for nondelivered sulphur at its full 
market value on the day it should hâve reached hère. ' No answers had 
yet been interpbsed, nor claim made that the damages must be scaled 
down tO;the invoice value. When, therefore, the stipulation provided 
that the proceeds of the sulphur to be brought forward under its 
terms should be credited on accouht of the damages, it certainly was 
not intended that it should be credited twice,— once by the application 
of the rule for determining différence of market values, and again by 
deductipg the, amount of such proceeds from the balance found upon 
applying the rule for ascertaining damages which the transactions and 
documents required. The pétition tomodify the mandate is denied. 
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CLINE V. JAMES et al. 

(Circuit Court, D. Oregon. May 12, 1900.) 

No. 2,548. 

CONTRACTS— PeRSONS BouND. 

A part owner of inining daims, whose interest was not of record, but 
who assented to the bonding of the same by the record owner, bas no 
standing in equity to repudiate a conveyance of bis interest by bis eo-owner 
in accordance witb tbe ternis of the bond, on tbe groimd of a private agree- 
ment between them that sucb conveyance would not be made unless the 
pureliaser also toolc certain otber claims bonded separately; nor is it 
material that the purcbaser had. knowledge of coinplainant's Interest, tbe 
latter being bound by tbe terms of the bond to wbicii be assented. 

In Equity. Suit to recover an interest in mining claims. 

L. B. Cox, C. J. Schnabel, and Smith & Hough, for plaintifî. 
W. E. F. Deal, John M. Greàrin, and Coshow & Sheridjia, for défend- 
ants. 

BELLINGEE, District Judge. The plaintifE claims to be the 
owner of an undivided three-eighths interest in the Gold Bug mining 
daim, and of an undivided one-half interest in the Oversight Lode min- 
ing daim, ili the Wolf Oreek district, in this state, and he brings this 
suit to corapel a conveyance of such interests by the défendant James. 
James acquired the property from the défendant B. A. Jones. The 
plaintiff and the défendant R. A. Jones were jointly interested in sev- 
eral mining properties in the district referred to, and it is claimed 
by the plaintiff, but denied by the défendants, that the two mining 
claims in question were a part of their joint property. Among the 
property held in common were some mines known as the "Albany 
Group." In 1897 this group of mines was bonded to James by the 
parties, and at the same time Jones bonded, by a separate writing, the 
Oversight and Gold Bug to James for $7,000. Thèse bonds were after- 
wards extended to September 19, 1898. Before the expiration of the 
bonds, Jones sold the Gold Bug and Oversight mines to James; the 
former for $(5,999, and the latter for |1. The plaintiff, claiming, as 
stated, to be a joint owner with Jones in thèse properties, testifles 
that thèse bonds were given with his knowledge and approval, but 
that it was understood between Jones and himself that Jones would 
not let one group go without the other, the relation of the mines to 
each other being such that the Albany group would be greatly depreci- 
ated in value by the sale of the other group; and this alleged under- 
standing between Jones and the plaintiff is relied on to invalidate the 
title taken by James under his bond on the Oversight and Gold Bug 
mines. It was clear to me when the cause was submitted that the 
plaintiff had no standing in equity, and I so stated, but in déférence to 
the wishes of his counsel I withheld a formai décision in the cause, and 
gave them leave to file written arguments, which they hâve done. 
Nothing is presented to change the opinion formed at the hearing. It 
is claimed, among other things, that the sale made was not in compli ■ 
ance with the bond; the bond on the two mines being for |7,000, and 
the sale as made being $6,999 for one mine and $1 for the other. The 
101 F.— 47 
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sale was during the life of the bond, and eatisfies it, and there is noth- 
ing more to be said as to that. I regard it as very questionable wbeth- 
er the plaintiff had any interest in the two mines in question. As- 
suming that he had an interest, and that James knew of it, his acqui- 
escence in the bond under "whieh the eale was made is conclusive upon 
him. The bond made vriith his authority was his bond, and it does not 
admit of argument that the obligors in an instrument cannot vary the 
terms of their obligation by a private understanding between them- 
selves, nôr is the case any wise ditterent where one acts for both with 
the knowledge and acquiescence of his co-owner. The bond is the 
thing, and where that ië as the parties intended it no understanding 
aliunde càn àvail to defeat Or change it. It is said that the plaintiff 
assented tô the bond upon a condition, and that tbe obligée in the 
bond, taking notice of Ûie plaintiiffi's assent, must take notice of the 
condition npon which the assent was given; but this is merely an- 
other way of^ying that Th<e owners of iproperty may enter into an obli- 
gatory writing of sale with an antécédent understanding between 
themselves not to abide by their obligation, and that the obligée, so far 
from taking anything uoder the writing, la bound by the agreement of 
the, partie» tp violate it. Mnch haa been said to the effect that James 
was not a bona Me purchaser^ etCi, and that there is no estoppel upon 
the plaintiff, and that, in any event, thèse défenses must be pleaded. 
There is no question of estoppel nor of bona flde purchase in the case. 
Those are case? where innocent ; persons hâve been misled by appear- 
ances into d«ding with or, acquiring rights or interests in property un- 
der circumstances that would mâfce it unconscionable to permit the 
owner to assert his title. This is a case, as already stated, where the 
alleged owners covenant to sell upon certain conditions, with an al- 
leged understanding between themselTes not to be bound by such con- 
ditions. Moreover, I am convinced that there was no such agreement 
or understanding between the parties to this bond not to sell one 
group of mines without both, as is claimed. Cline, the plaintiff, testi- 
fies that when the défendant Jones sent the bond "down hère" for him 
to sign (this was the bond for the sale of the Albany group, in which 
the plaintifl's interest was of record), he, the plaintiff, "noticed the 
Oversight was not in it," and that he wrote to Jones regarding it; that 
Jones answered, "I put the Oversight along with the Gold Bug for 
|7,000, and I won't let them take one group without taking the two, 
to make a lump sale of it;" that this understanding was contained in 
the correspondence of the parties, as is, of course, implied under the 
circumstances. A large number of letters written by Jones to Cline 
are in évidence. Thèse letters cover a period of time from the Ist of 
January, 1896, to October 26, 1898. The frequency of this correspond- 
ence is shown by the fact that a large number of letters were sent 
by Jones to the plaintiff almost every month during this period. To 
illustrate, the défendant Jones wrote during the month of June, 1897, 
to the plaintiff, on the 3d, 5th, 6th, 9th, 16th, 22d, and 29th of the 
month. During the other months thèse letters were less fréquent, 
but still they were quite as numerous, considering the nature of the 
business to which they relate, as could hâve been expected from the 
most painstaking business associate to his partner. It is a suggestive 
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fact that in ail tWs volume of eorrespondence the particular letter or 
letters in which the plaintiff avers that Jones told him he would not 
let the purchaser take one group without taking the two are not to be 
found. In thèse letters the same eubjects are referred to over and 
over again, with référence to ail thèse properties. The différent min- 
ing properties — those which are admitted to hâve been the joint 
property of the parties as well as those which are claimed by Jones to 
hâve been his separate property — are constantly mentioned. It is in- 
credible that this volume of letters, fllled with détails of the business 
in which thèse parties were concerned, sbould nowhere make mention 
of such an agreement as the plaintiff now bases his right upon. It is 
likely that there would hâve been more than one letter containing 
some référence to such an agreement if it had existed. There is no- 
where any discemible break in the eorrespondence, no place that indi- 
cates a missing letter; nor is any explanation offered of the fact that 
in ail this book of letters the only one bearing upon the point in issue 
should be missing. The plaintiff bas evidently preserved this eor- 
respondence with great care. Towards the latter part of the eor- 
respondence there are indications of impending disagreement between 
the parties, and the eorrespondence shows that Jones regarded the 
Gold Bug mine as his individual property. This occurred long before 
the expiration of the bond and the sale to James. Under thèse cir- 
cumstances, it is hardly possible that the plaintiff, who bas preserved 
so many of thèse letters, would hâve neglected such eorrespondence as 
contained the agreement which he now testifies to, especially in view 
of the fact that such an agreement would bave been conclusive of his 
title to an interest in the Gold Bug mine. As I bave already stated, 
I think it doubtful whether the plaintiff had any interest in this par- 
ticular property ; but, if he had, I am of the opinion that he was con- 
tent to hâve the property sold in accordance with the terms of the 
bond, of which he had knowledge, and to which he assented, and that 
the claim now made of a contrary understanding is a prêteuse due to 
the fact that Jones bas refused to account to him for any part of the 
proceeds of the sale made to James, and that the plaintiff, because of 
the fact that he sees no chance to recover what he claims as his share 
of the proceeds of that sale from Jones, seeks by this suit to reinstate 
him self in his alleged title to the property which bas been sold, and the 
proceeds of which hâve passed beyond his reach. 



OSBORNB V. ALTSCHUL. 

(Circuit Court, D. Oregon. May 12, 1900.) 

No. 2,570. 

Public Lands— Prb-bmption— Prbpbkence Obtained bt SettIjEMbnt. 
The préférence which a settlement on unsurveyed public lands gives un- 
der the pre-emption law is effective against subséquent claimants only 
when the settler flles his declaratory statement within the prescrlbed three 
months after the receipt at the land office of the plat of survey. 
Bamk — Suit bt Settler fok Equitable Relief — Lâches. 

A settler on public lands, intending to enter the same under the pré- 
emption laws, who does not appeal from the décision of the local land 
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oflice r€!Je(;tin^,Ws application, and who delays 17 years after the land 
has been pâtèntea to another beforè bringing suit therefor, is barred by 
lâches f roiù tliè- tight to équitable relief. 

In Equity. 6n demurrer to bir. 

King & Saxtoû and S. T. Jeffrey s, f or plaintiff. 
Williams, Wx>od & Linthicum, for défendant. 

BELLINGEE, District Judge. This is a suit to déclare the légal 
title to çertatîii lands, for Tvhich the défendant has a patent, to be 
held in trust for the plaihtifE's benefit. The suit was originally 
brought in the circuit court of the state of Oregon, for Malheul* 
county, and hàs been remoTed to this court. In the original com- 
plaint the plaintiff claimed under the homestead laws of the United 
States. He alléged that during the year 1870 he entered upon the 
lands in question (the same being vacant and unoccupied public 
lands) with the bona fide intention of entering the same under the 
homestead laws of the United States, and that in 1891 he attempted 
to flle a homestead upon said promises, but that his application there- 
for wasrejected by the larid department for the reason that the lands 
applied for hàd in the méàntime, and in the year 1882, been patented 
to the defçndalït's predecessor in interest, the Willamette Valley & 
Cascaide Mountain Wagon-Road Company. The plaintiff alleged 
that hë had,oçcupied said lands continuously since 1870, in good 
faith, and with the intention of entering them under the homestead 
ïa:ws of the United States. After the case was removed to this court 
the plaintitf nàd leave to flle an amehded complaint, which he did. 
In this amended complaint, plaintiff undertook to claim under the 
pre-émption or homestead laws of the United States, with a view, as 
it would seem, of relying upon whichever law should best serve his 
purposes. In this amended complaint it was alleged that the plain- 
tiff, entered upon the lands in question in 1870, with the bonà flde 
intenfioii of entering and holding the same under the pre-emption 
or homestea,d laws of the United States; that he built a dwelling 
house and made other valuable improvements thereon, and resided 
upon and cultiva ted said premises, with such intention, from 1870 
until the fliing of such amended complaint, "with the intention of 
obtaining title thereto under the pre-emption or homestead laws of 
the United States." And he alleged that in 1890 he attempted to 
flle a homestead upon said premises, but that his application -was 
rejected by the land department for the reason as stated in the origi- 
nal complaint. Thereafter the plaintiff had leave to flle a second 
amended complaint, which he did, and in which he undertook to set 
up an équitable title under the pre-emption laws of the United 
States, alleging a settlement in 1870, with a bona flde intention of 
entering and holding the land settled upon under the pre-emption 
laws of the United States, and that he resided upon said premises, 
with said intention, and continuously cultivated and improved the 
same, until the présent time, with the intention of obtaining title 
thereto under the pre-emption laws of the United States, and that he 
still so holds said land. From this last complaint it appears that 
the lands so settled upon were surveyed in 1874, and that in the same 
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year the map of their withdrawal from public settlement was filed 
in the local land ofBce for the district in which the lands were sit- 
uated; that thèse lands were selected by the road company in 1879, 
as inuring to it under its grant, and were patented to said company, 
through mistake, by the government on the 30th day of October, 
1882; that the plaintiff made tender of his pre-emption filing in 1871), 
but that the local land office refused to receive the same, for the rea- 
sons stated in the two preceding complaints. So that the case, as 
now presented, is one where settlement was made in 1870 upon lands 
within the hmits of a wagon-road grant, and subject, upon sélection 
thereunder, to be taken as a part of such grant, which lands were 
surveyed and withdrawn from settlement in 1874, and where the 
attempted pre-emption filing was net made until flve years there- 
after. It further appears that patent issued to the wagon-road com- 
pany in 1882, — 17 years before the commencement of this suit. 

The law requires, in cases where pre-emption settlements are 
made, as in this case, upon unsurveyed land, that declaratory state- 
ments be flled within 3 months from the date of the receipt at the 
district land office of the approved plat of the township embracing 
such préemption settlements. Rev. îi^t. § 2266. I bave no doubt but 
that a pre-emption settler upon unsurveyed lands may perfect his 
préemption right at any time after the expiration of 3 months from 
the date of the receipt of the approved township plat at the district 
land office, if other rights bave not intervened in the meantime,— if, 
in other words, the lands in question are still open to pre-emption at 
the date of the filing of the declaratory statement. The préférence 
or so-called inchoate right which settlement gives is effective against 
subséquent claimants only when the settler bas made his filing with- 
in the prescribed time after the receipt at the land office of the town-, 
ship plat. This the plaintiff did not do, and the lands clainied were 
in the meantime withdrawn from settlement. The plaintiff's f ailure 
to make his filing, or offer of filing, left the lands liable to disposai 
by the United States, and their withdrawal under the wagon-road 
grant was a disposition of them, so far as the plaintiff was concerned. 

But, aside from this, the plaintiff is precluded in his right to relief 
by his lâches. His offer to file as a pre-emptioner was made in 1879, 
and was refused. He took no appeal or other action in the land de- 
partment. In 1882 patents were issued to the wagon-road company. 
It was then open to him to bave brought this suit. He waited, how- 
ever, 17 years, and until after a judgment had been rendered against 
him in an action at law, before doing so. After such a delay, without' 
explanation or excuse, it is too late for him to invoke the aid of a 
court of equity. The demurrer is sustained. 
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/■' \,pA)s(çj|ï:T^ 'et al./v. CHIATOY^OH. ',,,,, ■ 
(Circuit Court of Appealà.Nlnth Circuit. 'May 14, 1900.) 

i. liïi^Eii— PcBiiicATioN Tending JTO Ïnjubb Business^Harmless Errok. 
' IB ah action for publlshiiig a notice whei^èiii' deîetiàants requestèd tlieir 
■employés to refrain from assoclating wità or trading witii plaintltE, the 
action of the cpurt in leavinigfJit to the jury to détermine Whether or not 
the publication was defamatgi^y^ in connectioa ,wlth an instruction that the 
Ubtlcé *âs capaWe of' twb constructions, — one harmlèss and the other 
defamatory, — ^afld that tliè burdèn of showlng it' to be defaihatory was on 
plalûtlfE, if erroneous, is iû favor of défendants, Bince any false publica- 
tion ,^,hich tends to injtirea persoi} in his tradeor profession, or which 
causas hlm to ibe shunned pr avoided by his neighbors, will be presumed 
defainatory. ' ' ' , , 

8. SAME— WORDS ACTIONABLÉ— CÔVEftT MbANING. 

Words U^ed in a publication Whicli 'are not actlônable in themselves may 
become so, If from thelr connectipn they convey a covert or hidden mean- 
Ing -whicli is UbelQUjS, and are understood in thelr concealed or hidden 
sensé tytliçiSe'^horeadtîiep;!. 

8. Samb— iQ'uJBSTiONS FOR Jun'*^. ■ ' /" 

In att ëétloh for publiShlng a notice wherein défendants atated that 
plalntlff ent^taltied feélitigs.ofianimosity towards défendants, and that bis 
action^çhad tended to ! interfère with thelr business, and that his expressed 
Intentions, were tp furthet , interfère with and embarrass défendants ^J 
thelr bù^lii'eès. and i*eqtiéàtlng t^èir employas not to!associâte with him or 
dlsclosé' toîKlm' àny fàcts concernlng défendants' business, and suggesting 
that none -of défendants' employés trade with plalntifC, it was not error 
far the; couJTf to leaye It to the Jury todeterraine. from ail; the facts and 
circubûistàncep of thie case whether défendants jneant to charge that 
pialntiff Wâs not a fit or propér'person for thîeir employés to associate with, 
and whèthër'ît was so und^fetood by the piersbns ih the cdmmunlty who 
i read the notice. • -r • ■ 

4, 8AMB-T-MABre8^ i :j . >:■ ,: ■■,>, !;; ,, : 

The ^ub,licai(tlçn Ijy; an employer, ou,t of motives of malice, 111 will, or 
revende, of a jiotlee to his employés requesting them not to trade with an- 
other, and làtijfliating thiat thosè who do so Will Incur the displeasure of 
thelr employer; maiilfeatlyito the préjudice of thelr einployiiient, is libelous. 

In Èrtor to ïhe Circiiit Court of the United States for the District 
of Nevada:, '''"'"' ., ^ ]'-' ' \ V ''j|'. 

Action toy John ChiatoVich kgaînst L. J. Hànçhett and another to 
recover for àhalleged libelous, publication. From a judgment in 
favor of plàintiff, defendaiits bring error. Âffirmèd. 

See 93 Fed. T2T ; and ^6 Feiîl ; 681. 

Reddy, Çaiç^pbell & M;Çtson and ; Torreyson & iSummerfleld, for 
plaintiiïs inierrpr, i 

M. A. M;\i]fphy, for diefenijant in error. ; 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This action was brought by the défendant 
in error against the plaintiffs in error to recover damages alleged to 
hâve been sustained by him by reason of the posting and circulation 
in and about the town of Silverpeak, in Esmeralda county, Nev., of 
the following words of and concernlng the plaintiff: 
NOTICE TO DUR EMPLOYES. 

"As John Chiatovich entertains for us feellngs of animosity, and as his ac- 
tions hâve tended to interfère with our business, and his expressed intentions 
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are to hinder and embarrass us still further, we deem it advisable, in our 
own interest, to abstain from ail communication with him. We cspecially 
request our employés to refrain from assoclating with him, either directiy or 
indirectly, and to disclose to him nothing that might tend to indicate the 
présent condition of our business. We caution ail against so doing, aad 
recommend a total absence of ail communication. We trust that our employés 
will further our interests in this matter, which demand a total session [cessa- 
tion] of communication between us and him. We respeetfuUy enjoin our 
people silence eoncerning ourselves, our business, and our property, and. 
suggest that no one of our agents, représentatives, or employés trade or deal 
with Chiatovich in any manner whatsoever. His interests are so antagonistic 
to ours, his purpose is so manifestly hostile, that those who favor him cannot 
complain if we consider them as equally unfrieadly to us. 
' "11. 3. Hanchett. 

"L. E. H." 

In his amended complaint in the court below the plaintiff alleged 
that at the time of the posting and circulation of the aboyé notice he 
was, and for more than 25 years then last past had been, engaged in 
business as a merchant at the town of Silverpeak, and had always 
done a good business and maintained a good réputation for fair deal- 
ing, and as such merchant, and as a citizen and neighbor, had always 
conducted himself with honesty and fldelity, and had never been 
guilty, or suspeçted of being guilty, of slandering or vilifying his neigh- 
bors for their methods of doing business; that, by the notice so 
posted and published of and eoncerning the plaintiff, the défendants 
meant that the plaintiff was circulating false and malicious reports 
of and eoncerning their business and their manner and methods of 
conducting the same, and that the plaintiff's conduet and manner 
of doing business were such that he was not a fit or proper person 
for his neighbors to associate, communicate, or trade with; that the 
words so published and circulated were false, scandalous, malicious, 
and defamatory; and that by their use the défendants conveyed the 
idea, and wished and intended to hâve it understood and believed 
by those who should read and did read the notice, that the plaintiff 
was dishonest, wanting in probity, untruthful, and wholly unflt and 
unworthy for his neighbors or friends to associate or communicate 
with, and that his place of business was not a fit or proper place for 
the citizens or résidents of the town of Silverpeak and the neigh- 
boring valleys, towns, and mining camps to resort to or do business 
in, — by reason of ail which the plaintiff alleged that he was damaged 
in his good name, réputation, and crédit in the sum of |10,000. In 
his amended complaint the plaintiff further alleged that, in addition 
to his business of merchandising, he was, at the time of the posting 
and circulating of the words complained of, and for a long time there- 
tofore liad been, engaged in mining, milling, and reflning ores, and 
in keeping a saloon and boarding house at and near the town of Sil- 
verpeak, the profits of which aggregated fôOO a month, and that in 
conséquence of the publication and circulation of the notice his said 
business was greatly injured and became unprofltable, and that about 
50 persons in the employ of the défendants, whose names are set 
forth in the amended complaint, stopped trading and dealing with 
the plaintiff, to his loss in the sum of |10,000. In their answer the 
défendants admitted the posting and publication of the notice ; al- 
leged that the statements thereia contained were true; denied the 
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ineaning of the WgMs of thë notice alleged in tlie iiuïûèndoes of the 
complaint; denied,àll:tlié,;^yertnents o£ damage, and also tlie alléga- 
tions in respect totlie witlidrawing of patronage by the employés 
of the défendants; and further set up in défense of the action that 
the'JJosting and |itiblication of the notice complalned of were pro- 
Yoiiéd by threat^âtid unfouùded charges on the part of the plaintiff 
against the défendants, and it was published without malice on their 
part, and for the sole purpose^ of protecting and def ending their rights 
and réputation in the commtinity. The cause was tried by the court 
witli à jury. In the course of the trial a number ôf witnesses were 
permitted, against the objections and exceptions of the défendants, 
to testify that they read the notice, and understood therefrom that 
tl;e plaintiff was not a fit person for an associate, and that they 
woulçî bé diecharged from thfe etaploy of the def endants if they should 
trafie or associate with the plaintiff; and the plaintiff was, likewise 
àgàiflst the objections and exceptions of the défendants, permitted 
to testify that certain men in the employ of the d&fend^ts stopped 
coming ,to his place of business or dealing with him, in conséquence 
of thé notice, and to the losa to his business Occâsioned thereby. 
Thèse riilings, and the action of the court below in respect to instruc- 
tiohe giyen and refused, constitute the principal grounds relied on 
ifor a reversai of the judgment. The plaintiff sought to recover on 
two grounds: First, for alleged damage to his réputation; and, next, 
for alleged damage to his business. The court below very properly 
told the jury that the défendants had the légal right to give notice 
to their employés that the plaintiff entertained feelings of animosity 
towards them, and that they deemed it advisable to abstain from ail 
communication with him, and to make the request that their em- 
ployés should not disclose to him anythifig concerning the condition 
of their business, and to keep silent concerning themselves, their 
business, and their property. But in respect to the alleged damage 
to the good name and réputation of the plaintiff the court called the 
attentioii of the jury to those clauses of the notice in which the de- 
fendants said: 

"We especlally request our employés to refrain from associating with him 
[the plaintiff], elther directly or Indlrectly, and suggest that no one of ovir 
agents, représentatives, or employés trade or deal with Ohiatovleh in any man- 
ner whatsoever." ' 

The court told the jury that this language was susceptible of two 
différent meaùings, — ohe harmless, and the other def ama tory, — and 
left it to the jury to détermine fronl the évidence in the case "in 
which sénse, within the meaning of the words, the persons to whom 
tKe notice was addressed, or persons who read the same, may hâve un- 
derstood them"; at the same time saying that the burden was upon 
the plaintiff to show that the language was defamatory. If there was 
ëtVov in this, it was ertor in favor of the défendants. "Any words," 
|sày8 Odgers on Libel and Slander (page 21), "will be presumed de- 
fàmâtory which expose the plaintiff to hatred, contempt, ridicule, or 
bfclOquy, which tend to injui-e him in his profession or trade, or cause 
hïm ' to be shùnned or àvoided by his neighbors, « « ♦ and 
•' • * ail words * * * which, b^ thus engendëring an evil 
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opinion 6f him in the minds of right-thinkipg men, tend to deprive 
him of friendly intercourse and society." See, also, Newell, Defam. 
67, 77; Townsà. Sland. & L. 21, and notes; 13 Am. & Eng. Enc. Law, 
299; Fitzgerald v. Robinson, 112 Mass. 371; Morasse v. Erochu, 151 
Mass. 568, 25 N. E. 74, 8 L. K. A. 524; Morey v. Association, 123 X. 
Y. 207, 25 N. E. 161, 9 L. R. A. 621; Byram t. Aildn (Minn.) 67 N. 
W. 807. The publication in question is to be considered in its en- 
tirety. Sp considered, there is in it, to say the least, a clear insinua- 
tion that the plaintifE was not a lit or proper person for the employés 
of the défendants to associate with, and, further, that if any of such 
employés should associate, trade, or deal with the plaintiff, they 
would be discharged from the défendants' employment. The com- 
plaint charges that the notice was so understood by the community 
in which it was published, and there was testimony given on the 
part of the plaintiff to the eiïect that persons who read the publica- 
tion so understood it. Words used in a publication, even if not ac- 
tionable in and of themselves, may become so if they convey a covert 
or hidden meaning, and are understood in their concealed sensé by 
those who read them. Authorities supra. The court below left it 
to the jury to détermine from ail the facts and circumstances of the 
case whether the défendants meant to charge that the plaintifE was 
not a fit or proper person for their employés to associate with, and 
whether it was so understood by those who read it, and who, the évi- 
dence showed, resided in the little community in which the publica- 
tion was made, and who knew the respective parties, and their cir- 
cumstances and relations to each other. In this there was no error 
of which the plaintiffs in error can justly complain. The same ob- 
servations equally apply to the alleged damage to the business of 
the plaintiff, unless it be true, as is contended on the part of the 
plaintiffs in error, that one man has the légal right to maliciously in- 
terfère with the business of another. We deny the soundness of any 
such proposition. No one can properly deny any man the absolute 
right to cease dealing, and to refuse to hâve business or other rela- 
tions, with any particular person or persons; but no man, in our 
opinion, has the légal or moral right, from malice, ill will, or revenge, 
to command other persons to do so. Counsel for the plaintiffs in error 
hâve cited a number of cases to the eflfect that an employer has the 
right to interpose for the protection of those in his employ. We do 
not question that right. Nor do we dispute the proposition that an 
act légal in itself, and violating no right of another, cannot be made 
actionable on account of the motive which superinduced it. But 
every person in this country has the constitutional right of life, lib- 
erty, and the pursuit of happiness, so long as he keeps within the 
pale of the law. With many men, — perhaps in the case of a large 
majority, — the pursuit of happiness involves the pursuit of business 
enterprises of one kind or another. With wliat show of reason or jus- 
tice can it be said that this right to lawfully pursue his own business 
— in the case at bar, that of buying and selling goods— can be legally 
interfered with by third parties, except by compétition? As a mat- 
ter of course, every business is legally suljject to compétition, which 
is not only right and proper in and of itself, but is also for the public 
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good. But ît is, in our judgmeïit, la clear TO^lation of the rightiper- 
talning to every person eiigaged-in an industrial enterprise for any 
other person, through malice, ill will, or revenge^ to command or in- 
dû'ce other persons to withdraw ot* withhold their custom from him, 
of otàerwise maliciously intecferè with his business. Motive does 
not CGunt *wïiere one nierely exercises his own right without violating 
any right of another, Mt when he do^s violate the right of another 
the motive Ofthe act entera largely into the problem. The judgment 
is affirMed. 



DOESBY y. TiîNIIEP STATES. 

(Circuit Court of Appéals, Blghtli Circuit. Mardi 26, 1900.) 

No. 1,270. 

1. National BaNK6— Offensés by Officïsrs— Evidence. 

Evidence to tlie effeet tbat wlien a bank rediscopnts notes It Indorses 
them, apd itliat a banfe jtteld certa,ln notes which it rediscounted, is suffl- 
cient to es^falish tlie fact, wtien such notes hâve becbmé lest or destroyed, 
tliat they ■wèié iiidorséd by tie bank, and to render admissible testimony 
of falise feiitries in the books of the bank respectlng sueh notes, made by 
direetiÔB ofâ défendait chargea ;with, having, as eashier, caused such 
entrleç tO; t)p njade for the pyrppsçofi concealing the llablllty of the bank 
on account pf such indbrsepient. , ' 

2. SAME— TBIAIii-^lNSTRUCTiaNS^ ' ' - 

Whëre ân'indictiheiit contalùëd ï number of counts charglng the dé- 
fendant, as an offlcer of a national bank, wIth havljig caused faise entries 
to be m^d^i ii»ît}ie bo^ks, ;^ gênerai instruction that there was not efficient 
, évidence tO' shqiv that such jentrie^ were n\ade jjy défendant, and dlrecting 
a verdict df a'ociuittal dû Mëh colilit's, ■wksproperly'refùsed.where there 
' tvas èiïdenidè' stifflclerit t6'gtf to thîé jut^ upon any onè of the eount». 
8. Samb— SoFFièibiièfr or'IiJbiët'ïfBNi-. ■'■■ > ' 

Anilnaictment Gliàrging A «tefenôaint» as an offlcér of a natioml bank, 
, wlth havif}g;fliiade a ta,lsQ)St^temerjt ina repopt piade to the comptroUer, is 
not requipëd to set ouf, spçh report in ifuU, but is suffleient If it identifies 
the report b;^ i'ts date, dnd 'sets but' tlie partictilài' stateïûent daltaed to bè 
■ falsei the' only'requf site belÈg thttt'lt shall Clearlj^^aa^Be the accused of 
. the exftct cbarge be iBirequirpdiito iiu«eti : : m ■:■. 

4.', SAME'+-Tai4[ti-f<QtfESTidti;8 •»(>»•■ J UKjfl.) (:.: ! ■ . .j ,.; 

,,, , ^hiere,a:de^eiid^nt waacharged wlp^ having, as an offlcer i0( a uatiijnal 
bank,'rQadé ïàlsé s'tateinents in renbrfs to the comptroUer, bytinflerstating 
the aitib^ilt!6'f èverdra-ftè dn the birik; and the govebinieht proVed that the 
' ofedraf<!8ieti8titig at tiré 'tJtnêof- the reports in faot largely exeeeded- the 
; , anipuçQt^ !^fl(i)irt*d, whicht te?^ld$nce -.w^Si niet by the defepda^t; by évidence 
.,^. tendfng,t|:|,âh|OTv that, a large .part ftf, sjich overdraft?. bore Ipterest, and by 
the .clainl tliat he did not cOnMder it hls duty to réport as' overdrafts ac- 
'. . counts 'ori'Whlci liiterèst' wàs beihè paidj the siMclency of sUch défense, 
'1 both a»to'the facts and the question of good faith; was a matter for de- 
I terminatl<jflby the jury. -^'-i 

6.; Samb-^Ihstboptions. ; ...(.i.,- ..,;,, . , ,, ;/ 

Upon aji l|si;ie.as to *hether a défendant was gijilty, under the statute, 
bt having inade false statfettjéntEi as tb pverdràftS îij à report to the comp- 
troUer niadè bj^'him as an ofHcer of ft' national bank, where the défendant 
-; i claimed that al partof sneli overdrafts ,bore interest, ! and were reported by 
,: hlm,.ln gopd f^lth, under the head(qf "I/oans and Discounts," it was not 
réversible error to refuse a sïieciatl. instruction requested, statlng that the 
défendant could hbt be foùnd iguilt^ on such chargé If the jury îound that 
the 'éntrlé^'lli' the reports were madé by hlm in good fàlth, and with the 
> , ihoneBt bélief-that they w^ere cbrréctly niade, when in its gênerai charge, 
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not excepted to, the court stated tbat the défendant could not be convicted 
on such charge unless the entries were "knowjngly and intentionally false 
when made," and were made with intent to defraud or deceive, and that if 
the jury fonnd that the défendant "honestly believed, and had good reason 
to believe," that the entries were correct, he would not be guilty. SueJi 
charge, taken together, was substantially that requested, and the différence 
in the language so slight that it cannot be supposed to hâve been regarded 
by the jury. 

6. Same— Abstbacting Money of Bank— Supficibnct of Evidence. 

The conviction of a défendant charged with having, as a director and 
agent of a national banii, unlawfuUy abstracted money of the banlj, is 
sufflciently supported by évidence which warranted a finding that défend- 
ant procured the making of two notes, for Ç4,500, by an employé who was 
wholly irresponsible, without considération, and, having aceess to the funds 
and books of the bank, appropriated that sum of the bank's money to his 
own use, leaving the notes in exchange therefor. 

7. Same— PuooF of Criminai, Intent— Evidence of Other Transactions. 

On the trial of a défendant upon charges of having, while an offlcer 
of a national bank. unlawfuUy abstracted money from such bank, and 
having made false entries in reports made to the comptroUer, évidence 
that, at about the same time as the acts charged, the défendant made 
other reports to the comptroUer, containing similar false statements, and 
that he also procured the exécution bj' an irresponsible third party of a 
note without considération, which he diseounted on behalf of the bank, 
and appropriated the proceeds, is admissible on the question of intent, as 
sho*ing that défendant had acted in bad faith towards the bank in such 
transactions, although such acts are not counted npon in the indictment 

Sanborn, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Nebraska. 

E. F. Gray, for plaintiff in error. 

A. J. Sawyer (W. S. Summers and S. E. Rush, on the brief), for the 
United States. 

Before CAUDWELL, SANBOEN, and ÏHAYEE, Circuit Judges. 

THAYER, Circuit Judge. This writ of error was brought to review 
a judgment of the district court of the United States for the district 
of Nebraska, whgreby Frank M. Dorsey, the plaintiff in error, was 
sentenced to imprisonment for various violations of the act relating 
to national banks. Three indictments were returned against the ac- 
cused, which were subsequently Consolidated for trial, and together 
contained numerous counts, charging différent offenses. Upon the 
trial the accused was convicted on 13 counts. A like sentence of six 
years' imprisonment was imposed for the offense described in each 
of the 13 counts, but, as the sentences run concurrently, the accused 
was, in effect, sentenced to one term of imprisonment, for the period 
of six years. The indictments are framed under section 5209 of the 
Eevised Statutes of the United States, and charge three kinds of of- 
fenses, namely, six counts charge the making of false entries in the 
bills-receivable register of the First National Bank of Pônca, Neb., of 
which bank the accused was cashier, flve counts charge the making 
of false reports to the comptroUer of the currency, and the remain- 
ing two counts charge the unlawful abstraction of funds. The of- 
fenses were .committed between July 19, 1892, and April 18, 1893, 
during.^hich time,(Or at least untUFebruary 1, 1893, the accused was 
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actiûg' in the capaxîity oî cashier as well aô director of the bank. The 
falsG éhtries intïïé bills-teceiTable régisterjteànsist of entries tberein 
showing that certalli' lûbtës ield by the banïî hadbeen paid, and the 
daijes oî their paymënt, wlien they had not been paid, while the false 
entries in the reports to the comptroller cousist either of false state- 
meiits eoncerning the amount of overdraïts upon the bank, or con- 
cerning the amount of its Ipans and discounts, or côncerning the 
arçiount due to it from otliët banks and bahkers, or côncerning the 
extent of the liability of the directors to thft bank; The assignments 
of' errer are very nûmerous, but as côunsel bave grouped them, for 
çoiïyenienee, into classes, and havè thereby réduced their number 
somewhat, we shall pursue the same course. 

^he government claimed on the trial that the accused had prac- 
tically the entire control of the First National Bank of Ponça during 
the period when the alleged offenses were committed, and prior 
feeretoj that he had made a praetice of rediscounting notes held by 
the bank, with the bank's indorsement thereon to give them cur- 
rency; that many of such notes were worthless when they were thus 
discounted; and that on the rediscount of such worthless paper, 
with thé aid of the bank's indorsement tliereon, the accused had 
eaused enîtrie^ to be made in the liills-reçeiYable register of the bank 
tiiat such notes were paid, with intent to conceal the bank's liability 
upon the paper. The testimony which was olïered to sustain thèse 
charges w^s both ,Toluminoij.B; and cogent. , 

The ârÉ assignment of èrror is that the court erred in admitting 
in évidence the following entry, "Paid 11/19/92," which wàs found 
in the bills-receiTable registe^* of the Flfât National Bank of Ponça, 
in the coluUïh 6f "Remarks," opposite a note made by J. E. Strong, 
dated "9/7/92," which the bank had discounted, and which matured, 
accocding tO the' bills-receivàble register, on March 7, 1893. The ob- 
jection to this entry when it was received and read in évidence was 
"that no foundation bas been laid, and it bas not been shown that 
défendant was sufl8.ciently connected with it; that it is not shown 
that he has ever directed this entry." While the objection so made 
is not as spécifie as it might hâve been, yet we understand that it was 
intended to raise the point, flrst, that the Strong note had not been 
produced, and that it had not been shown that the entry complained 
of was made by direction of the accused. It appears, however, that 
thp assistant cashier of the bank, who seems to hâve acted at ail 
times under the . immédiate direction of the accused, gave évidence 
which tended to show that the accused had on several occasions given 
him instructions to enter notes, which were held by thé bank, as paid, 
although they were not paid, but were merely rediscounted with 
other banks, and that the entry in question was an entry made by 
him pursuant tOi such instructions. Other évidence that was intro- 
du,ced showed that a note made by J. E. Strong for |2,000, dated 
"Wth month, seventh day, 1892," and due on March 7, 1893, was 
rediscounted by the First National Bank of Elkader, lowa, for the 
First National Bank of Ponça, Neb., on November 35, 1892, and 
that it was held by the former bank until March 15, 1893, and was 
not then paid, but was replaced by other notes received from the 
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First National Bank of Ponça. There was otlier évidence produced 
which showed that due search had been made for the Strong 
note, and that it could not be found, but had probably been lost 
or destroyed. The évidence, taken altogether, was sufflcient, we 
think, to warrant a jury in finding tliat the First National Bank 
of Ponça had held a note of J. E. Strong for the suin of 12,000, and 
had procured its rediscount with another bank, and had entered it 
as paid on its own books, although it was not paid, but was simply 
rediscounted, and that this had been done by direction of the ac- 
cused. The point which is made in this court respecting said note 
and one or two other rediscounted notes, which were not produced, — 
that there was no spécifie proof in the trial court to show that such 
rediscounted notes were indorsed by the First National Bank of 
Ponça wlien it procured their rediscount, — was not made in the trial 
court as an objection to their introduction, and for that reason the 
point is not open for considération hère. But it will be proper to ob- 
serve in this connection that there was testimony to the effect that 
"rediscounted notes" are notes held by a bank, which it indorses and 
procures another bank to discount, so that, when the varions wit- 
nesses testifled in respect to the several notes that the First National 
Bank of Ponça had rediscounted them, the statement implied, in the 
light of the testimony as to the meaning of the word "rediscounted," 
that the notes had been indorsed. Moreover, such of the rediscounted 
notes as the government was able to produce were indorsed by the 
last-named bank. We are of opinion, therefore, that the objection 
to the introduction of the entry in the bills-receivable register to the 
effect that the Strong note was paid on November 19, 1892 (that being 
the purport of the entry), was not well made, and was properly over- 
ruled. 

The second, third, fourth, and sixth grounds for reversai tha:t are 
relied upon by counsel for the plaintiff in error hâve référence to 
entries found in the bills-receivable register of the First National Bank 
of Ponça, and relate to notes held by that bank which were made 
by W. A. Hickman, John Porbes, J. E. Barker, and W. E. Holmes, 
and were subsequently rediscounted with other banks. Thèse entries 
are the same as the one already considered. They showed thât the 
several notes were marked as paid on the bills-receivable register as 
of given dates. The objections made at the trial to the introduction 
of the entries were in substance the same as those already noticed, 
and the proof tending to show that the several notes were outstanding 
and unpaid long after they were marked "Paid" was substantially 
the same as that respecting the Strong note. There was also the 
same species of proof tending to show that the false entries as re- 
spects thèse notes were made in obédience to instructions, gênerai or 
spécial, that were given by the accused to his subordinatee, and in ac- 
cordance with which they acted. We think, therefore, that the ob- 
jections to the admission of thèse several entries were properly over- 
ruled. 

Complaint is made of the admission of an entry found in the bills- 
receivable register ehowing the payment of a note of I. Conner for 
^58 on January 11, 1893. The facts having référence to the ad- 
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mispibility of itt^is entry are slightly variant from t!|^Qipe laffecting thé 
admis^bility of the entries concemiog the other notes. There was 
évidence tending to show that the bank held such a note as the one 
last descjdbed; that it was executed on December 8, 1892; that it nia- 
tured on ifarch 8, 1893; that it was rediscounted with the German 
Savings Bànli pf pavenport, lowa; and that it remained in that bank 
until its niaturity,înotwitiietaiiding the fact that it was entered as paid 
on the bills-receivable registér of the First, National Bank of Ponça on 
January 11, 1893. Thèse facts were established mainly by a private 
mémorandum bppkwhicb,. was kept by the accuseçl, as cashier, show- 
ing with what baûks notes; had been rediscounted. It seems to hâve 
been his pra.ctice, or the practice of the bank with which he was con- 
nected, to keep track of notes that had been rediscounted and entered 
on its own bpoks as paid, by making a mémorandum showing the 
amount thereof, by whom tbey were made, and by whom held, — in this 
private mémorandum book. No error is assigned because of the ad- 
mission of the bppk, and as that showed that the Çonner note was not 
paid on January 11, 1893, but was outstanding, and then held by a 
bank in Davenport, lowa, we perceive no merit in the objection which 
was made to the entry found in the bills-receivable registér, showing 
that jt was paid on the latter date. 

In this connection it will be most con veulent to notice another ex- 
ception, which was taken to the refusai of the court to give an instruc- 
tion to tïiè jury that theré vyas no sufficient évidence to show that the 
alleged fjalse entries in the bills-receivable registér were made by the 
accused, a;id that a verdict of acquittai ehould be peturned upon ail of 
the counts containing such charges. Tïjis instruction was properly 
refuged, because, there was, as we thinfe some évidence tending to 
show thàt the aforesaid entries were false, and that they were made by 
direction of the accused. Besideg, if there was évidence suiBcient to 
go to thejury upon any of the counts charging false entries in the bills- 
receivable Vegister. as there çlearly was as respects some of the counts, 
this instructi0];»,directing a, verdict for the défendant on ail of such 
counts ought npt to hâve ,l?een given. This court bas so dedded in 
Harless v. tJ.; S., 34 C. 01 A. 400, 92 Fed, 334. 

It is next assigned for error th:at the court should hâve excluded 
from the jury a xeport .tp, the comptroUer of the currency which was 
made by the accused, purporting to show the condition of the First 
îfational Bank of Ponça on December. 9, 1892. The objection to 
this report. was "there is no sufficient; count in the indictment relating 
to said report, and that each of the counts relating to said report is 
ihsuâicientj in not setting ont the report sufQciently, and the report is 
irrelevant."; It,is contended, as we understand,, that the count was 
insufflcieiit because it didnçt set oqt,. the en tire report to the comp- 
troller.! The çount respecting which ,thi^ objection is made specifled, 
ini^ùbstance,, that the accused, in and by said report, the date whereof 
was çorrectly pti^ted, "unlawfjilly, knbwiugly) and wiHfully |did make 
a certain fàlsè entry in said report; * * » that is to say, a false 
entRy toithp effect.that at the close; ofljusinesisftn, paid 9th day of De- 
cember, , 1892, the amounts of loans; and discpijnts was |137,072.64, 
whereas in truthvand in fact the ajçaount ofithéi loans and discounts of 
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the said association was then a mucli smaller amount, to wit, |125,- 
732.14, — ^he, the said Frank M. Dorsey, then and there well knowing 
said entry to be false, — thereby intending to injure and defraud," etc. 
None of the counts of the indictment were challenged by a demurrer 
or motion to quash the same for insuificiency, and, not having been so 
challenged, the count from which the above excerpt is made should 
at least be held good after verdict. But on broader grounds we think 
that the point is untenable. It has never been ruled, so far as we are 
aware, that an indictment like the one at bar, charging a particular 
false statement in a report made to the comptroUer of the currency, 
should set out the report in fuU. Such reports are usually very 
lengthy documents, and would incumber the record needlessly, and 
render pleadings interminable, if they were set out at length. Nor i8 
it necessary for the protection of the accused that they should be so 
pleaded. A référence to the report by its date, etc., so as to fuUy 
identify the document, and a spécification of the particular false state- 
ment complained of, in such language as will advise the accused be- 
yond peradrenture of what he is accused, is ail that should be re- 
quired in an indictment. Any further prolixity of statement would 
embarrass pleading unnecessarily, and would prove of no service 
to the accused, except, perhaps, to afford him a better opportunity 
to take advantage of an alleged variance between the proof and the 
pleading when the report is produced. We are of opinion that the 
count to which the objection was addressed was sufflcient, and that 
the objection as made was properly overruled. 

It is further urged with respect to the count last referred to that the 
évidence was insufficient to sustain a conviction thereunder, Thia 
point was not made, however, in the trial court, by a motion to direct 
a verdict in favor of the défendant; and, as it was not made in that 
form, the défendant may be regarded as having consented to allow the 
jury to détermine whether the évidence respecting the alleged false 
statement was sufflcient to warrant a conviction. Insurance Co. v. 
Unsell, 144 U. S. 439, 12 Sup. Ct. 671, 36 L. Ed. 496; Village of AJex- 
andria v. «tabler, 4 U. S. App. 324, 1 C. 0. A. 616, 50 Fed. 689; City 
of Lincoln v. Sun Vapor Street-Iight Co. of Canton, 8 C. C. A. 253, 
59 Fed. 756, 761. But, without basing our conclusion on the last- 
mentioned rule, which is more esi)ecîally applicable to civil cases, 
we hâve examined the testimony, and reached the conclusion that 
there was sufiicient évidence to warrant the trial court in submitting 
to the jury the issue conceming the falsity of the report. 

The next assignment is that another count of the indictment on 
which there was a conviction was insufficient, and that the trial court 
erred in admitting in évidence a report to the comptroller of the cur- 
rency which was intended to substantiate the charge contained in such 
count. It is also said that there was no sufflcient évidence to warrant 
a conviction on the count. The count to which thèse objections were 
addressed, after describing the report of December 9, 1892, in such 
manner as to fuUy identify it, chargea, in substance and in apt lan- 
guage, that it contained a statement that $4,140.44 was due to the 
First National Bank of Ponça from state and private banks at the 
close of business on December 9, 1892, whereas, in truth and in fact, 
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nothiog .was ,tli,en due from such banks, as the accused well knew, 
aûd'tliat' fiiè-stâtement was mkd^bj him with intent to deceive, etc. 
Wié tièitCei'ye;!!"? defect in the copnt which can avail the accused after 
verdict,' àiià are bf the opinion that the count was good éven before 
verdict; 'Coûcerning the sufSciency of the évidence to sustain a con- 
viction on thé count now under considération, it may be said that 
the accùèed did report to the Comptroller of the currency that |4,140.44 
wâs due from state and private banks to the First National Bank of 
Ponça on Dëcember 9, 1892, whereas the, daily-statement register of 
the bank showed that nothing was so due. The accused attempted 
to shôAV that the item in the report could be accounted for by a note for 
14,000, secured by a mortealge, that had been sent to another bank 
for collection some time prior tô the making of the report, and that it 
had référence to such collection. The government claimed, on the 
other hand, that no monej' was ever recéived or expected to be re- 
ceived on the note whi(^h was thus transmitted for collection, and 
that, some time àfter the report was made, said note was taken up 
by other worthless notes, and that nothing was recéived thereon, 
and that the accused was gùilty of intentional deceit in making the 
statement in his report that $4,140.44 was at that time due and in 
transit from other banks. It is manifest, we think, in view of ail the 
évidence conceming this transaction, tiiat it was the province of 
the jury to détermine whether the entry in question was false and 
was made 'with an intent to deceive. . Counsel for the accused seems 
to hâve entertained a similar opinion at the trial, inasmuch as he 
failed to ask an instruction for an acquittai upoû this count. 

It is also contended that three other counts of the indictment upon 
which a conviction was had, to wit, those counts which charge the 
making of false statements concerning the liabilities of directors to 
the bank and concerning overdrafts upon the bank, are insufflcient to 
sustain a Conviction. The supposed defects in thèse counts are similar 
to those alréady noticed, and, in view of what has already been said 
respecting thé, pther counts, they do not require spécial notice. The 
offense in eacli instance was described with suflQcient clearness to ad- 
vise the défendant of the précisé nature of the false statement of which 
he was accused, and to enàble him to make his défense thereto, and 
to preclude further prosecution for the same offense if he waS either 
àcqùitted or convicted. They muet accordingly be adjudged sufiflcient 
âîter verdict, 

It î^ àiso insisted by thè accused that the évidence was inade- 

Îuate to convict him on two of the last-mehtioned counts; being those 
'hich chargé the making of false stateinents concerning overdrafts 
iù reports that were sent to the comptrôiîer, ehowing the condition 
of thé bank on July 12, 1892, and on September 30, 1892. In the 
first of thèse reports the accused stated the existing overdrafts to 
be |56i:48, and in the latter to be |888.12. The government claimed, 
ànd likewise proved, that on July 12, 1892, the actuàl overdrafts 
were $5,564.48, and that on September 30, 1892, they were $9,888.12. 
The accused then attempted to explain the discrepaney by showing 
that on each occasion a large part of the existing overdraft bore in- 
terest, and that he did not esteena it his duty to report an account as 
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overdrawn if interest was being paid on the same. Concerning this 
contention it is suiïicient, we think, to say that it was tlie province 
of the jury to décide whetlier the discrepancy shown betvveen the 
actual overdraft and the reported overdraft on each of thèse occa- 
sions had been satisfactorily explained; whether the banlt was in 
fact receiving interest on those accounts which were overdrawn, but 
not so reported; and whether, in failing to report such accounts as 
overdrawn, the accused had acted in good faith, and without intent 
to deceive. The jury had an undoubted right to de;termine thèse ques- 
tions, and the counts ought not to hâve been withdrawn from their 
considération on the assumption that the évidence was inadéquate to 
sustain a conviction. 

The next point which should be considered in this connection con- 
sists in the refusai of the court to give an instruction that was re- 
queeted by the accused. This instruction was to the effect that, even 
if the entries relating to overdrafts in the reports to tlie comptroller 
were not made correctly, yet that the défendant could not be found 
guilty under the counts relating to the overdrafts, if the jury found 
from the évidence that the entries were made by the accused in good 
faith, and with the honest belief that they were correctly made. The 
trial court did not refuse the instruction because the rule of law therein 
declared was erroneous, but, as the record shows, "because given in 
the gênerai charge." The gênerai charge of the court was not ex- 
cepted to, but stands unchallenged in ail of its parts, so that the error 
assigned on this head is not that the gênerai charge was erroneous, 
but that the rule stated in the spécial instruction was not sufflciently 
stated by the court of its own motion. We feel constrained to hold 
that this proposition is untenable. In its gênerai charge the court 
instructed the jury to the following effect: 

"So far as thèse counts charging false entries are concerned, under the évi- 
dence in this case there remain but two questions for you to détermine under 
any of the counts of the indictment submitted to you. They are, flrst, did 
the défendant make any of the false entries charged? If you find that he 
did, then, second, did he make any of them knowingly, witii the intent to 
Injure and defraud the bank or any other body politlc or corporate or indi- 
vidual person, or to deceive anj' officer of the association, or to deceive any 
person appointed or thereafter to be appointed by the comptroller to examine 
the bank? The false entry that is punishable under this statute Is an entry 
that was knowingly and Intentionally false when made. It was not the pur- 
pose of congress to punish an offlcer who, tlirough an honest mistake, makes 
an entry In one of the books or reports of the bank which he believed to 
be true, when It Is in fact false. It foUows that, m order to convict the 
défendant, you must find, beyond a reasonable doubtl^ not only thât he made 
a false entry In one of the books or reports of the bank, but also that he knew 
the entry to be false when he made it." 

In another part of the charge, while referring to the évidence in the 
case, the learned trial judge used the following language: 

"There bas been évidence introduced in the case on the part of the dé- 
fendant for the purpose of explaining some of the entries made in the reports. 
Evidence has been received tending to show that some of the items alleged to 
be false in the report were stated as thoy were for the reason that some of the 
items which the prosecution claim ought to hâve been reported under a certain 
head were reported under other heads. For instance, défendant seeks to ex- 
plaih alleged false entries in regard to overdrafts by testifying that over- 
ioif:— 48 
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drafta tipdtt ^Wch interest was àgreed to be paid were Usted iinder tbe head 
of 'Loahs ârid' Discounts.' If you flnd f rom the évidence that the défendant 
honestly bellevedi and had good reason to believe, that It was hls duty to list 
overdrafts, upon Vt^lcli interest was to be paid by agreement, under tbe 
head of 'Loans and Discounts,' and actually did list such overdrafts under such 
head, and that such overdrafts did actually draw interest, by agreement with 
the parties who made the overdrafts, then he would not be guilty as to that 
particular charge." 

In View of thèse exCerpts f rom the charge, we think it must hâve 
been made exceedingly clear to the jury that with respect to the sev- 
eral reports côncerhing overdrafts the défendant could not be held 
liable ââ for à crime if he had acted in good faith under the impres- 
sion that the overdrafts were reported correctly under appropriate 
heads, and this was the substance of the spécial instruction. In a 
case of this character, whére it appears that the jury were fully and 
clearly instruçted by the court, of its o^syn motion, on every vital point 
in the case, and in such a manner that it seems impossible that they 
could hâve been misled, and where nO part of the charge in chief is 
excepted to, Wè feel greatly indisposed to reverse a judgment, that 
has been rendered after a lëngthy and costly trial, because oï a différ- 
ence between the language used in a spécial instruction which the 
court declined to give, âhd the court's own language in the gênerai 
charge, which différence is eO slight tiiat it would doubtless hâve 
passed uiihoticed if the spécial instruction had been giVen, and ob- 
viously woiild not hâve affëctéd the resuit of the trial. 

Another error assigned ùpoh the record is the admission in évidence 
of two notes made by M. Gpnigal,— one for the sum of f 2,500, and 
tiie othër f<)r |2,000. Thesié notes were bffered; as it seems, to sub- 
stantiatë a charge laid in twb counts of the indictment, that the ac- 
cused, as a direetor and agent of "the Fii'st National Bank of Ponça, 
had vFillfully, knowingly^ and unlawfuUy abstracted money of the 
bank to tté ampunt of thé tvfO notés. The sole objection which was 
m,ade,when the notes weçe offered in évidence was that they "were 
irrelevant; that no f»undation has been laid." This objection is not 
adéquate to raise any question with respect to the suiïiciency of the 
tWd COunts ëf, fjieindiçtnient in question, ând we shall indulge in no 
discussion o;f''f^t question, as no demùrrer was interpoeed to the 
countsj or motion made in arrest of judgments thereon. To sustain 
thèse counts 'the govemment showed that M. Gonigal, by whom the 
dotés wCTe Sibnëd, "wa^ ^ stable, boy ot hprse wipéi- in the employ of 
the accusedj that he was dis^ipatéd and \iaA no meàns; that the notes 
were utterly worthless; that they were in the handwriting of the 
accused, and appeared to hâve been placed to his crédit on the booke 
pf the bank, and were foupd in its possession by ;the receiver thereof 
when the tank became insolyent. He accused testifled in his own 
fayor that he prèsented thèse notes to É. D. Higgins, the cashier of 
tliè Mrst National Bank pf Ponça, after he had hlmself ceased to act 
in that capacity,; and that heobtained the money thereon by discount, 
in the usuaLway. But Higgins denied thèse statements, and denied 
that he was consulted at any time by the accused with référence to any 
spch discount. The évidence conceming this transaction, taken in 
connection with ail the other facts and circumstances in évidence, 



DORSEY V. UNITED STATES. 755 

was quite sufiScient, in our judgment, to warrant any jury in conclud- 
ing that the accused, having access to the books and the funds of 
the bank by virtue of his position as a director therein, had delib- 
erately taken the money of the bank without the consent of any one, 
and had appropriated it to his own use, leaving in exchange therefor 
two notes which were utterly worthless, and rested upon no consid- 
ération whatever as between himself and the stable boy whose sig- 
nature he had obtained. Such an act, if committed, was a willful 
misappropriation or abstraction of the funds of the bank by a director 
thereof. The two notes were properly admitted in évidence. 

There remain but two other assignments of error which we feel 
called upon to notice, and they embrace exceptions that were taken to 
the admission of a note which was executed by W. E. Holmes for 
fl,500 on December 27, 1892, and an exception that was taken to 
the admission of a report which was made by the accused to the comp- 
troUer on May 17, 1892. The Holmes note was objected to for irrel- 
evancy, whereupon counsel for the government stated that he did not 
offer it to prove any substantive charge contained in the indictment, 
but to diisclose the intent that had actuated the accused in doing cer- 
tain acts which were counted upon in the indictment. The proof as 
respects this note showed that it was in the handwriting of the ac- 
cused; that it had been made by Holmes at the instance and rcquest 
of the accused when the former was clerk for a town-site company 
of which the accused was gênerai manager; that the note was not 
founded upon any considération, as between the maker and the payée; 
and that the maker of the note, when he executed it, was flnancially 
irresponsible, and did not exécute it with an intent to pay it. This 
note, it seems, was discounted by the défendant with the First Na- 
tional Bànk of Ponça while he was its cashier; and, as we infer from 
the testimony, it was among the worthless notes held by the bank 
when it beeame insolvent and passed into the hands of a receiver. 
The particular act which the trial court permitted to be proven was 
nearly contemporaneous with other acts that were counted upon in 
the indictment as oiïenees. The proof in question showed that the 
accused had acted in bad faith towards the institution of which he 
was a trusted ofacer, that he had used its funds to discount worthless 
notes for his own beneflt, and that his conduct was such as would 
naturally lead one in his position to indulge in misrepresentation and 
deceit concerning the affairs of tlie bank. Taken altogether, the trans- 
action in question was so nearly related in point of time to the of- 
fenses charged in the indictment, and had such a marked tendency 
to ehoW that the accused was acting in bad faith and with a dis- 
honest purpose as respects the bank and its creditors, that we feel 
constrained to hold that proof of the transaction was properly ad- 
mitted in évidence, although no count of the indictment was founded 
upon that transaction. The same may be said of the admission of 
the report to the complipoller which was made by the accused under 
oath on May 17, 1892.': When that report was offered in évidence, 
counsel foi* the government also stated to the court tjiat, they offered 
it merely for the purpose of showing that the report contained a false 
statement of the amouiit of existing overdrafts which was of the same 
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cMMiiter as tHë false statements contàined in the report to the comp' 
tîollet of JvLÏf 12, 1892, and Septembet 30, 1892, which were counted 
upoû in tlie indictment, and that théy'bffered the report for the pur- 
pose of showing tHë intent that had iiispired ail of thé reports. The 
report stated that the overdrafts amounted to |29.27 on May 19, 1892, 
but other testimOny offered in connection therewith showed that euch 
statement was ï^lëe, and that the overdrafts at that time aggregated 
16,029.17. We are of opinion that both the Holmes note and the 
report to the comptroUeî of May 17, 1892, and the other évidence 
that was offejred with respect to the note and the report, were rele- 
vant and èohipetent to establish a criminal intent on the part of the 
accused, aiid that the objéct Which the prosecution had in View in ofler- 
ing said testimony was so fully explained to the court and jury as to 
prevent âny possible misconception of the purpose for which it was 
admitted. We rèf er to what has herefof ore been said by this court 
concerning the admission of similar testimony in Dow v. United 
States, 49 U. S. App. 60o, 27 C. C. A. 140, 82 Fed. 904, 909, and in 
Bacon v. U. S., 38 C. O. A. 37, 97 Fed. 35, 43. Ôur conclusion is, 
after an attentive study of the record, that the verdict below was 
well supportèd by the évidence, ahd that nothing transpired at the 
trial which would warrant a reversai. It is accordingly ordered that 
the judgmfent bélow be aflïrmed, and that the défendant below sur- 
render himself té the United States marshal for the district of Ne- 
braska, in exécution of the sentence heretofore imposed by the trial 
court. 

SANBOBN, Circuit Judge' (dissenting). In my opinion, there were 
three grave érrors in thé trial of this case, which entitle the plaintiff 
in error to ànother hearing: 

1. The government was permitted to introduce in évidence, over 
the objection of défendant, as a part of its case in chief, a report of 
the comptroller of the curréncy dated on May 17, 1892, which was 
net counted on in any of the îndictments, "for the purpose," as coun- 
sel for the government stated, "of showing that certain items were 
falsely made in that report, of a similar kind to those charged in other 
reports, and for the purpose of showing the intent of défendant in 
making false entries in reports, aside from those on which he is spe- 
ciflcally charged." That is to say, this report was offered in évidence 
for the purpose of showing an independent offense with which the 
plaintiff in error was not charged, and for the purpose of showing his 
intent to commit that offense, in the hope, doubtless, that the jury 
would infer from this that he intended to commit and did commit 
some of the offenses with which he was charged. This report seems 
to me to be irrelevant, becailSe it is not mentioned in thé indictments; 
because no charge of false entries in it had ever been made in any 
way before it was offered in évidence upon the government's case in 
chief; because no proof that any of the entries in it were in fact; 
false had been produced whén it was received in évidence; because; 
it was not compétent to try or convict the plaintiff in error of the ' 
offense of making false entries in this report, without indictment or 
notice, and it was not compétent to convict him of any other offense 
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by proof of this crime with which he had never been charged, of 
whicli he had received no notice, and against which he had no op- 
poitunity to prépare his défense. 

2. The note of W. E. Holmes was allowed in évidence, over the 
objection of the plaintiff in error, for the purpose of showing his in- 
tent to abstract money from the bank. But there was no évidence 
that the plaintiff in error had ever indorsed that note, that he had 
ever discounted it at the bank, or that he had ever received or tried 
to obtain a cent of money from the bank on account of it. The note 
therefore had no tendency to show any intent on his part to abstract 
anything from the bank, because tiiere was no évidence that he 
obtained anything, or tried to obtain anything, from the bank on 
account of it. 

3. The plaintiff in error requested the court to instruct the jury 
that, if certain entries in the reports were not correctly made, yet if 
they believed from the évidence that they were made in good faith, 
and in the honest belief that they were correctly made, it would be 
their duty to flnd the défendant not guilty. The court refused to 
give that request, and charged the jury that if they found from the 
évidence that the défendant honestly believed, and had good reason 
to believe, that the entries were correct, he would not be guilty of 
making false entries. The request appears to me to be the law, and 
the charge seems to be erroneous. The plaintiff in error was not 
guilty of the offense of making false entries, if he made them in 
good faith, in the honest belief that they were right and true, after 
he had made an honest effort to ascertain the truth, even though his 
reasons for his belief mav not bave been good, either in law or in 
fact. Graves v. U. S., 165 U. S. 323, 17 Sup. Ct. 393, 41 h. Ed. 732; 
U. S. v. Allis (C. C.) 73 Fed. 165, 170. 
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(Circuit Court of Appeals, Sixtli Circuit. May 8, 1900.) 

No. 781. 

Railroads— Right op Way — Abandoument. 

The abandonment by a railroad company of a right of way acquired by 
deed Is a question of intent, and, while such intent may be found as a 
fact from long nonuse, the nonuser itself does not constitute abandonment, 
npr operate to defeat or impair the right to the easement. 

Same — Right op Crossing— Michigak Statc'tes. 

The consent of the crossing board created by the laws of Michigan to 
the crossing by one railroad of a right of way previousiy acquired by deed, 
and owned by another company, confers no right upon the crossing com- 
pany to malie such crossing, without either an agreement with the other 
company, or the acquiring of right of way over Its property by condemna- 
tion proceedings. The company owning the prior right of way has prop- 
erty rights therein which are protected by the constitution of the state, 
and of which it cannot be deprived without just compensation. 

Same. 

The receivers of a railroad filed a bill In equity for an injunction re- 
straining another railroad company from constructing a spur tracls upon 
a right of way to which it was admitted the défendant ha:d obtained a 
deed some four years before, but which it was alleged it had never used. 
Complainants alleged tbat they had been authorized by the state crossing 
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board to constriuot a trael^ across STCh rlght of way, ancl deslreij to çon- 
Btruct the sanje on a dlfïerent grade from that on whicli défendant wag 
about to buUd' Its track, but did not aHége that they hafl bbtained the 
consent of défendant to such crossing, ou liad taken any stepa to acquire 

: the rlght by condemnàtion. i , ffeW, that the bUl stated m grounds for ihe 

- relief prayed for. 

Appeal frbm the Circuit Court of the Uûited States for the Easteru 
District of kichigan. 

John C. Donnelly, for âppêlla,iits. 
Ashley Pond, for appellèes. 

Before LUETON and DÀY, Circuit Judges, and CLABK, District 
Judge. 

DAY, Circuit Judge. A pétition was filed in the court below by the 
receivers of; the Détroit & lima Northern Rail way Comi^ny against 
the Michigan Central Railroad Company and the Toledo, Canada 
Southern &; Détroit Eailway Company, seeking to enjoin the Michigan 
Central Bailroad Company from extending its track along a certain 
right Qf way deeded to the Toledo, Canada Southern & Détroit Rail- 
way Company, and by it leaged to thie Michjgan Centrallîailroad Com- 
pany. The court below, upon the flling of the pétition, granted a re- 
etraining order, but upon final hearing dissolved the same, and denied 
t]jç.prayer: of the petitionv , To reverse this decree of the court below 
appeal, has! been taken to this court. The pétition sets ont that the 
receiyers, in performance of their duties,iaj;e engaged in the construc- 
tion of a spur track from the main Une of the Détroit & Lima North- 
ern Railw^y Company into the manufacturing plant of the Tecumseh 
Sait CoipR^ny, in the township of Ecorse, Wayne county, Mich. ; that 
the proposed spur track èrosses a hpretpfore unused right of way of 
the Michigan Central Eailroad Company. It is avefred that said com- 
imny has owned said right of way for a number of years, having ac- 
quired the same in connection with the construction of a spur track 
from their main line to the Tecumseh Sait Company's plant, but be- 
fore reaching the point of intersection with the proposed spur track 
the track of the Michigan Central Railroad Company turns into the 
grounds of thg sait company, leaving a portion of said right of way 
unoccupiedi The pétition also avers that the receivers hâve obtained 
from the crossing board of the state the right to cross said right of 
way; that in the construction of said spur track it became necessary 
to throw up an embankment about two teet high; that since the con- 
struction of said embar!.iïiûent, withput consul ting said petitioners or 
the engineers in charge of said work, the Michigan Central Railroad 
Company has commenced the laying of a track along the unused 
right of wày,/Which, if côntinued upon the grade and in the direction 
in which it is belng consirnçted, will i:(itéircept iiië epur track of peti- 
tioners at; a grade two feétjower than the spur being constructed by 
them. The unused right df way, it is alleged, does not extend anyfur- 
ther than the western side of the right of way of petitioners, and it 
is aterrçd tliat it csinndt Tbe ùsed fojp any prâctical pbi^ose, in the 
opinion of the petitioners, eepecia^yatthëjpiqînt. where tlie same in- 
tersects the spur being constructed by thîe. petitioners. A plat is at- 
tached to the petitiofl, côpy of which is terèwlth given: 
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I hereby certUy that to the best of my knowl- 
edge and Delief mis is a correct map of the route 
and Une of main traclc and proposed spur of the 
Détroit <fe Lima Nortliern, Ballway Company, as 
surveyed througli a portion of Wayne county, 
State of Michigan, and tKat the scale of sald map 
is 100 feet per Inch. O. H. Eoser, 

Ch't Eng'r, D. & L. N. Ey. 




We, the tindersigned, being a majority of the directors of the Détroit & Lima Korthern 
Railway Company, do hereby certify that this map is a true and correct map of the route 
adopted by the said company in the construction of s spur tracli from its main Une at the 
point marked "A" to and into the grounds of the Tecumsen Sait Company at the point marltcd 
"B," and that the point marlced '■C" is the point selected by the sald eompany for crossing 
the right et way of the Toledo, Canada Southern &■ Détroit Kallway Company for a spur, on 
whtch sald last-named company bas not as yet constructed its spur tracli. , 

Dated .Tuly 7, 18«8. C. A. Hasliell, J, B. Townsend, K L.Oppenhelm, I TM,.»t„™ 
- - • ■ E. S. Thomas, f Ulrectors. 



J. R. Cegone, .1. S. Bâche, 
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This inap shows in the red Une ^ the proposed spur about to be con- 
structefl by the recei vers; also the right of way of the Michigan Cen- 
tral- Eailroad Company, and the proposed crossing theréof, and inter- 
section of the proposed spur with'ithe tracks of the sait companj', 
which are already connected by a g|piï)ç with'the track of the Michigan 
Central Eailroad Company. Thé pîyjpoisèd crossing of the spur track 
over the right of way pf the défendant companies is shown at CC. 
It is averred that the unused portion of the right of way is about 
600 feet in length. The answer of the rallr^ad cojupany sets up that 
the Toledo, Canada Sç'uthern & Détroit Railway Company acquired 
the strip of land in question as a right of way for a spur track, and 
that it still contemplâtes thé construction of said spur track; that 
the Michigan Central Eailroad Company is the lessee of said Toledo, 
Canada Southern & Détroit Eailway Company, and that neither the 
eomplainant nor its receivers or others hâve acquired the right to 
cross this strip of land; that said crossing board, mentioned in the 
pétition, has no authority or jurisdiction to grant the right to cross 
said land, but that such right can only be acquired in the manner 
specified in the constitution of the state and the statutes thereof; 
that the allowance of the injunctioli.,a» prayed for would be in viola- 
tion of the fourteenth amendment of the constitution of the United 
States and the constitution of the state of Michigan. 

Examination of the pétition will show that the relief sought was 
based upon several grounds. We will examine the same in the or- 
der set forth. The pétition admits that the right of way is owned 
by défendant railway companies, but avers that this right of way is 
unoccupied. It is a familiar principle of law that the mère failure 
%p occupy a right of way, without o*her circumstances to show aban- 
donment or failure of the purpose for which the way is granted, will 
not operate to devest the title of the owner thereof. It is next averred 
that the crossing board of the state has granted ,the right to the re- 
ceivers to cross this right of way. An examination of the Michigan 
statutes shows that while such board has the authority to détermine 
the place where, and the manner iti which, a railrèad crossing shall 
be cohstructed, it still requires the interested companies to agrée 
upon the terms upon which the crossing shall be made. Failing an 
agreement, the crossing company may aequire the right to make the 
eame by condemnation ïa the same manner as prescribed by the act 
for obtainjng title to réal estate or other property. Comp. Laws 
Mieh, 1897, §§ 6232, 6261- It is not averred in this pétition that there 
has been an agreement with the owner of this right of way or any 
proceedings had to appropsriate the right of way by the crossing com- 
pany. It is also averred that the right of way is about to be occu- 
pied by the Michigan Central Eailroad Compaûy in the laying of a 
track two feet lower than the grade of the track as contemplated by 
the receivers, aùd that the said unused right of way cannot be used 
for any practicàl purpose in the opinion of the petitioners. In the 
latter averment it is sought tb bring the case within the rule that, 
when an easement has become incapable of use for the purpose 

1 The red line is indicated on the pliit by a heavy dotted line. 
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granted, there is an end to the easement. The principle hère sought 
to be invoked was under considération in this court in the case of 
Southern Ey. Co. v. City of Memphis, 38 C. C. A. 498, 97 Fed. 819, in 
which it was held that an easement granted for a particular purpose 
ceases when the particular purpose is or becoraes impossible under 
the grant. The principles upon which this rule is based are fully 
discussed by Judge Lurton, who gave the opinion. A number of 
cases are cited, including a case cited by petitioners herein (Hahn 
V. Balver Lodge, No. 47, 21 Or. 30-^4, 27 Pac. 166, 13 L. E. A. 158). 
We do not perceive that the receivers bring themselves within this 
rule. No facts are averred tending to show that this unused por- 
tion of the right of way is incapable of use for the purpose granted. 
Looking to the testimony, it appears that when this right of way 
was granted it was insisted by the railway company that it should 
extend across the premises of the sait company. 

It is true that the spur of the Michigan Central Eailroad Com- 
pany, to connect with the track of the sait company, deflects from 
this right of way at a point said to be about 600 feet from the pro- 
posed Crossing by the spur about to be built by the receivers. But 
we discover nothing in the record to show that this right of way is 
incapable of use for a practical purpose contemplated in the grant, 
and there is no further averment in the pétition to support that allé- 
gation than those above quoted. 

In the record it appears that the railroad companies hold their 
rights under a deed dated September 19, 1895, from one Eaymond, 
trustée, to the Toledo, Canada Southern & Petroit Kailway Company. 
The premises described in this deed are conveyed "for a right of way 
for the construction, maintenance, and opération of a railroad thereon, 
and for the conduct of business incidental thereto, and for no other 
pur^Kise: provided, that in case the said grantee, its successors or 
assigna, shall at any time hereafter permanently abandon the same 
for such purpose, then this grant shall cease and détermine, and said 
premises shall', without further conA'eyance, revert to the grantor 
herein, his heirs or assigns." This deed conveys an easement or 
right of way for the use and purpose therein stated. As to the aban- 
donment thereof, without l'eference now to the language in the in- 
strument upon this subject above quoted, there is nothing in the rec- 
ord to show that the mère nonuser after the grant shows an inten- 
tion to abandon the rights conveyed. "A mère nonuser of an ease- 
ment of this character, acquired by deed, will not operate to defeat 
or impair the right." Barlow v. Eailroad Co., 29 lowa, 276. Aban- 
donment is a question of intent. From long nonuse it may be found 
as a matter of fact. Louisville Trust Co. v. City of Cincinnati, 47 U. 
S. App. 36, 69, 22 C. C. A. 334, 76 Fed. 296. To constitute abandon- 
ment of a right of way there must be a clear, unequivocal, and dé- 
cisive act of the partv showing a détermination not to hâve the benefit 
intended. Dawson v. Daniel; 2 Flip. 305, Fed. Cas. No. 3,669. The 
prdviso in this instrument is that "in case the said grantee, its suc- 
cessors or assigns, shall at any time hereafter permanently abandon 
the same for such purpose, then this grant shall cease." There is 
no proof in this record of any permanent abandonment. Indeed, the 
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cOTitrary appears înr thé very allégations of the pétition averring 
that the railrôad Company is abolit itO use tiie property for the pur- 
pose for which it was. gwnted. .i 

ïpiiB deed conveyed to the railroad company valuable property rights 
in this strip. It is not neceesary to détermine the nature and extent 
of this property rightj or wUat woijld be the rnle of compensation 
should the Détroit & Lima Northern Eailway Company, or its receiv- 
ers, seek to apprc^riàte a right to cross the same. If the défend- 
ants had Talnable property rights which they had neither agreed 
toi parti with, n6r had lost by appropriation proceedings duly had for 
that purpose, such rights are withini the protection of the constitu- 
tion, <rfMichigan, which, like the <^nS!titutions of other American 
stateSj protpcts private property from being taken for the use or beneût 
of the public without justt compensation.? "It is immaterial in what 
way property was lawfully acquired,! whether by labor in the ordi- 
nary à^vecations' of life, by gift or descent, or by making profitable 
use of a franchise granted bythe state;;it is enough that it has be- 
comepriii^ate property, and it is then protected by the law of the land;" 
Gobley^iJ., in City of IttetrOit v^ Détroit & Howell Plank-Road Co., 
.43Micli.-'148>,5.N.:W.;2'^5. v,,.:,, , ,, , 

lybemia raîlroad company aequires by purchase for a considéra- 
tion ladds for a right of waytobe nsed in the: exercise of its fran- 
chises, unquestionably it is under obligation tp use such land for the 
uses and purposes of itsi organization» and to carry out such purposes. 
But it bécomes the: owner of such way, and, as such, entitled to its 
poeses8iOn,rana to the protection of the law, as against those who 
would interfère with the property rights granted to it. As we under- 
stand the MiChigan casés, the property of one railway may be taken 
for the construction of anotber in ail «ases where the property of an 
individual might be, but only on making compensation therefor. 
Grand Kapids, N. & L. S, R. Go. v. Grand Rapids & I. R. Co., 35 
Mich. 265;iîiPeople v, Lake Shore & M. S. Ry. Co., 52 Mich. 277, 17 
N.W.841,; ., 

It is further» averred that thedeed contains a réservation which 
anthorizes the grantor to? convey to the receivers the right to con- 
struct a crossing over the right of way in question. The language of 
this réservation is as foIlDws: , 

"And the graiitor herein. réserves the right to a crossing of sald premises 
at a convenlept, point thereon.for a, private way or public highway or street, 
ot a wiath not greater than neeessarjf for such purpose, together with the 
right to enter apon said preinlses, and Construct and maintaln thereon a good 
and safe erossihg which shall conform as ùearly as practlcable to the standard 
of crosslngs whith shall at that tlme be constmcted by the grantee upon its 
Une and Unes of rallroad; , and such crossing and repairs shall be made only 
after due notice to, and under the supervision of, and to the satisfaction of, 
the chlef englneer of the Mlchlgan Central Rallroad Company." 

It is claimed that this réservation is broad enough to include, and 
under a proper construction should include, the right to construct 
a railway crossing over said strip. We think that this construction 
would defeat the manifest purpose of the réservation. It is for a 
highway or street, the width occupied to be enough for such purpose. 
This language certainly does not refer to a railroad crossing. On- 
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the contrary, it clearly expresses the purpose of the grantor to hâve 
a riglit to construct either a private way or public highway and place 
for travel, with enough ground for such purpose. In thla connec- 
tion, and to make the réservation for this purpose effectuai, a right 
is reserved to enter upon the premises, and construct and maintain 
a crossing. It is true that it is said that this crossing shall conform 
as near as practicable to the standard of crossings which shall then 
be constructed by the grantee for its line of railroad, and such crossing 
to be made only after due notice to, and under the supervision and 
to the satisfaction of, the chief engineer of the Michigan Central Rail- 
road Company. The purpose of this privilège for a crossing is to 
make effectuai the réservation for the private way or street Streets 
and highways undoubtedly do cross the right of way of the grantee 
railroad company, and it is provided that the crossing shall corne up 
to the standard of other crossings constructed by the grantee upon 
the line of its railroad, and shall be constructed under the supervi- 
sion of the chief engineer. The intention to keep this open for high- 
way purposes is shown in thé following stipulation that the railway 
«ompany shall not block the same except in the movement of its 
cars. Certainly, the parties did not contemplate, in making this in- 
strument, that the réservation of the right to cross this right of way 
was for the purpose of constructing another railroad. The situa- 
tion of the parties, as well as the language used, négatives this con- 
clusion. However désirable it may be that the sait company hâve 
access to a competing railroad, or that the latter shall reach the busi- 
ness to be obtained in connection with the works of the sait com- 
pany, it seems clear that the Michigan Central Eailroad Company has 
neither forfeited nor abandoned the right of way in question, and 
that the attempt to cross the same in the manner indicated in this 
case would be an invasion of its rights, to which it has not agreed, 
and which hâve not been taken from it by appropriation proceedings 
as required by law. We flnd no error in the action of the court be- 
low in dissolving the restraining order and dismissing the pétition. 
Its judgment is therefore affirmed. 



SCHREIBER v. ANDREWS et aV 

(arcult Court of Appeals, Elghth Circuit April 30, 1900.) 

No. 1306. 

1. Bai.es— Construction op Conteact— Brbach of Warrantt — Nonperfohm- 
ANCB — Damages. 

Défendant telegraphed plaintiffs, in regard to wtieat offered for sale, 
"Taise fifty-eight net, fifteen thousand bushels two hardi" and on next day 
again wired, "If you can use it at flfty-seven, will sell." To the latter 
telegram plaintiffs responded by wire, "Accept your fifteen thousand 2 
hard flfty-seven track Otis." Afterwards défendant wrote plaintiffs tJiat, 
In case some of the wheat failed to grade, he wanted them to notlfy him, 
as P. & Oo. looked after hls business at the point to which the wheat was 
to be shipped. As fast as the cars were delivered on the track, the de- 
fendant took bills of lading in his own name, Indorsed them, and dreW on 
plaintiffs for the contract prlce of the wheat; and they paid thèse drafts 
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before the Inspection. The flrst caïs Qf wheat shlpped gra^ed No. 2. but, 
upon the arrivai ,of a car whieh graded No. 3, plalhtlffls notifled défendant 
of tlie fact, and that they had appUédlt on the coritràct itt IVa cents off. 
Twenty-one Cars vreré dèllvered, t"6f whlch graded No. 2 hard, and 14 
No. 3, so that the plalntiffs overpald for the wheat dellvered $489.60., 
When aU but two cars had been .shlpped, défendant telegraphed plain- 
tiffs: "Can't stand one-half off on car graded three. Turn them over to 
P.,"— and, plaintlfCs xefùslng to obey the instruction, défendant refused 
to make further shipments to complète the contract. Held, that the 
telëgrams flrst exchanged constltuted a complète contract for the sale 
of 15,000 bushels of No. 2 hard wheat, and contained an Implied warrauty 
that the wheat should be of that grade, and entitled plalntiffs to recover 
of défendant their overpayments for wheat dellvered, and damages for 
breach of warranty of the gradef of the wheat and for the failure to 
complète the performance of the contract. 
a. Bame— Dbuvert— When Titlb Passes— Inspection > by Vbïtdeb. 

Since défendant delivered the wheat at the point of shipment, took bills 
of lading in his own name, indorsed them, drew for and received pay- 
ment of the full purchase price before inspection, the title passed to plaln- 
tiffs when the draf ts were pald, and the purpose of inspection by plalntiffs 
was to détermine whether the wheat comphed wlth their contract with 
défendant for, No. 2 hard wheat, amdfliot to sélect wheat of that quality 
f rom the shipments made by défendant. 

In Errer to the Circuit Court of the United States for the Western 
District of Missouri. 

Samuel W. Moorp (Gardiner Lathrop, Thomas II. Beynolds, Thomas 
R. Jilprpow, and John M. Fox, on the brief), for plaintiflE in error. 

Edwin Ç. Meservey (Arba F. Pierce and Charles W. German, on tliè 
brief), for défendants in error. 

Before GALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOKîN, Circuit Judge. This case présents but one question, 
and that is whether the plaintiflE in error, L. Schreiber, made a con- 
tract to sell and deliver to O. G. Andrews and C G. Benton, the de- 
fendants in error, 15,000 bushels of No. 2 hard wheat, wliose com- 
pliance with the contract in grade and weight was to be determined 
by an inspecter and weighmaster at Kansas City, or a contract to sell 
and deliver out of a larger quantity to be shipped by liim 15,000 
bushels of No. 2 hard wheat which the inspecter and weighmaster were 
to sélect eut of the larger quantity, and identify. If be made the for- 
mer contract, the judgment below must be afl&rmed; if the latter, it 
must be reversed. It is cenceded that the parties made a contract 
for the sale of wheat subject to an inspection and détermination of 
its grade and weight at Kansas City. The question is whether that 
inspecter was to détermine how far the wheat complied with the con- 
tract, and thus to form a basis for the measure of damages for failure 
to comply with it, or was to sélect out of a larger quantity, and thus 
te identify the wheat seld; and this question must be determined by 
the correspondence which constltuted the contract, and by the acts 
of the parties under it. That correepondence, so far as iît is mate- 
rial to this issue, ran in this way: On July 23, 1897, Schreiber tele- 
graphed from Otis, Kan., to the défendants in error at Kansas City, 
"Take fifty-eight net, fifteen thousand bushels two hard." On July 
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24th he telegraphed to them, "If you can use it at flfty-seven, will 
sell," and they answered: "Accept your fifteen thousand 2 hard ûfty- 
seven track Otis. Rush shipinent." On the same day they wrote: 
"We now hâve your wire offering 15,000 bushels two hard at 57 cents, 
your track, which we now conflrm for fifteen-day shipment. * * * 
Please bill wheat to us hère, making draft without exchange, leaving 
us fair margins;" and Schreiber wrote them: "We expeck you peple 
to give us 10-15 days. But I believe we can mack it next week as 
we sheap 3 lagh cars Mondy morng. Now as you are stranzer to 
me in case some of the wheet suit file to graat I want you to notify 
me by wir as I hav Mr. E. D. Fisher & Com. to look after my biznes 
in K. C. so I will mack draft within 10.00 to |20.00 per car and if you 
want some refrance abut me or Mr. Fisher and J. V. Brinkman Co. 
Bank at Gt. Bend as I du may bizness thru ther bank." On July 28, 
1897, Schreiber commenced shipping the wheat. He took the bills 
of lading in bis own name, indorsed them, and then forwarded them 
with drafta attached for the purchase price of the No. 2 hard wheat, 
and the défendants in error paid the drafts and took the bills of lading 
as fast as they were presented, and before the wheat for which they 
were respectively drawn was inspected. The flrst cars of wheat 
shipped graded No. 2 hard, but on July 31, 1897, a car arrived which 
graded No. 3 wheat, and thereupon the défendants in error notifled 
Schreiber of the fact, and that they had applied it to the contract at 
1^ cents off. Schreiber shipped 21 cars. Seven of them graded No. 
2 hard wheat and 14 of them graded No. 3 wheat. On August 2, 
1897, ail but two cars had been shipped, and the vendees had given 
notice of the grade of each carload as soon as it was inspected. On 
that day Schreiber telegraphed the défendants in error : "Can't stand 
one-half off on car graded three. Turn them over to Fisher." The 
défendants in error refused to obey this instruction, and applied the 
wheat, which they had already paid for, on their contract. Schreiber 
then refused to complète the performance of his agreement. He had 
drawn, and the défendants in error had paid him, for more wheat 
than he had delivered. Thereupon the vendees sued him, and recov- 
ered |489.60 for overpayments, f 166.95 for breach of warranty of the 
grade of the wheat, and $41.90 damages for his failure to fulfill the 
contract. The plaintiff in error presented a counterclaim for the con- 
version of the wheat which graded No. 3, but the court held that 
the wheat was no longer his after he had shipped it and received the 
purchase price of it, and that, consequentlv, there was no conversion 
of it as against him. 93 Fed. 367. 

Thèse conclusions of the court below are assailed on the ground 
that the agreement between the parties was that the vendor should 
ship a large quantity of wheat of différent grades to the vendees, that 
the inspecter should sélect ont of ail this wheat 15,000 bushels of No. 
2 hard, that the vendees should buy and pay for this wheat so selected, 
and should hold ail other wheat received from Schreiber for him, and 
should turn it over to Fisher. There are several reasons why this 
contention cannot be maintained. In the first place, the contract was 
complète when the telegrams and letters of July 24, 1897, had 
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pàésed. Thèy cdristituté a piain agreemeîit for the «aie of 15,000 
bushels of Nô. 2 'hard wheât to be délivered by the Tendw on the 
track at Otis. ■ Schreiber's statement in his letter of that date that in 
qàse some of ttié wliéat should fall to grade he wànted the vendees to 
notify him by wire, as hehadMr. E. Di Fishèr i& Go; to look after hia 
business in Kansas Gity, waà no notice that he intended to ship No. 3 
wheat, or that he wanted any of the T*heat he shipped applied in any 
other way than on the contract of sale. Under that contract he had 
no right to ship to the vendees any wheat that was not No. 2 hard 
whéàt, ûor any wheat which he did not intend to apply on the con- 
tract, because the only wheat which the vendees had bought or had 
agreed to receive was the 15,000 bushels of No. 2 hard wheat. More- 
over, the contract contained an implied warranty that the wheat de- 
livered to f ulflll it should be No. 2 hatd, and, when some of it proved 
to be of an inf erior grade^ the venidees had the optitin to return it, and 
to sue the vendor for the purchase priée they had paid, or to retain it, 
and riecover the différence between itB actual value and the value it 
would hâve hâd if it had flUed the warranty. Whalen v. Gordon, 
37 G. G. A. 70, 78, 95 Fed. 305, 312; Lyon v. Bertram, 20 How. 149. 
154, 15 L. Ed. 847; Woodniff v. Graddy^ 91 Ga. 333, 336, 17 S. E. 264; 
Day v. Pool, 52 N. Y. 416, 420; Weed v. Dyer, 53 Ark. 155, 159, 13 
S. W. 592; Manufacturing Co. v. Vroman, 35 Mich. 310; 28 Am. & 
Eng. Enc. Law, 814; Behj. Sales, § 894. Again, the vendor delivered 
the wheàt on the track ât Otis, took the bills of lading in his own 
name, indorsed them, drew for and recèived payment of the fuU pur- 
chase price of ail this Wheat bef ore it was inspected. The title to 
goods consigned to a purchaser by the indorseuient of the bill of lad- 
ing and an attached draft f or the purchàSè price passes to the vendee 
when the draft is paid. Erwin v. Harris, 87 Ga. 333, 335, 13 S. E. 
513; Benj. Sales (2d Ed.) § 399; Farlow v. Treadwell (G. G.) 13 Fed. 
22, 24; Porty Sacks of Wool (G. G.) 14 Fed. 643, 645; Dows v. Bank, 
91 U. S. 618, 631, 23 L. Éd. 214; The Merrimack, 8 Cranch, 317, 332, 
3 L. Ed. 375. The resuit is that thé only office of the inspection and 
weighing of the wheat was to détermine in what respect and how 
far it complied With the contract. Their office could not hâve been 
and was nôt to sélect and identify the property sold, because that was 
selected by the Vendor, and. delivered and paid for bef ore the inspection 
could be mâde. The contract was to'sell and deliver 15,000 bushels 
of No. 2 hard wheat, withôut any intimation that the vendor had or 
would deliver any other wheat. The delivery was of wheat to f ulflll 
that contract. The contract, the delivery of and the payment for 
each carload of the Wheat were made, and the title to it passed to 
the purchaser bef ore the inspection and weighing were or could be 
had, and the conclusion is irrésistible that they neither conditioned 
the sale nor the identity of the property sold. Thfe judgment is af- 
flrmed. 
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BOARD OF COM'RS OF BAKBER COUNTY, KAN., v. SOCIETY FOR 

SAVINGS. 

(Circuit Court of Appeals, Biglitli Circuit. May 14, 1900.) 

No. 1,352. 

1. CoDNTiEs— Refundikg Bonds— Authobitt to Issue— Repeal. 

Tlie autliority of a eounty to issue refunding bonds under Laws Kan. 
1879, c. 50, authoriziug counties, municipal corporations, etc., to refund 
ttieir indebtedness, was not repealed by Id. c. 69, autliorizing sucli eounty 
to issue bonds within a specified amount to pay orders or warranta Issued 
between specified dates. 

3. Same— Récitals of Bonds— Recovery by Pdkchasbh — Estoppel. 

Wliere recovery was sought against a eounty by a bona fide purchaser 
of its refunding bonds, reciting tliat tliey were issued under Laws Kan. 
1879, c. 50, autliorizing counties to refund their indebtedness, sucb eounty 
was estopped by such récitals to set up as a défense that tbe indebtedness 
refunded was fraudulent. ' 

In Error to Ihe Circuit Court of the United States for the District 
of Kansas. 

E. F. Ware (Charles S. Gleed, James Willis Gleed, D. E. Palmer, 
and J. L. Hunt, on the brief), for plaintiiï in error. 

James T. Herrick (Ivan D. Eogers, on the brief), for défendant 
in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This was an action by a bona flde pur- 
chaser of refunding bonds issued under a gênerai law of the législa- 
ture of the State of Kansas approved March 8, 1879, entitled "An act 
to enable counties, municipal corporations, the boards of éducation 
of any city, and school districts, to refund their indebtedness," known 
as chapter 50 of the Laws of Kansas of 1879. The défenses were 
that, so far as this gênerai law gave authority to the commiseioners 
of Barber eounty to issue refunding bonds, it was repealed by the 
spécial act of the législature of Kansas approved March 17, 1879, 
which authorized the board of eounty commissioners of Barber eounty 
to issue bonds, not exceeding the amount of $20,000, for the purpose 
of paying the eounty orders or warrants of that eounty issued be- 
tween the 7th day of July, 1875, and the 31st day of January, 1879, 
known as chapter 69 of the Laws of Kansas of 1879, and that the war- 
rants and bonds which were surrendered for the refunding bonds 
were dated prior to July 7, 1875, and were ail fraudulent in their 
origin and in their issue. The refunding bonds contained a récital 
that they were issued in accordance with the provisions of the gênerai 
law foand in chapter 30 of the Laws of 1879. The circuit court ren- 
dered judgment in favor of the holder of the bonds. The décision of 
the court below that the gênerai law of Kansas found in chapter 50 
of the Laws 1879 is not repealed by the spécial law found in chapter 
69 of the Laws of Kansas of 1879 is aiBrmed on the authority of 
Board of Com'rs of Pratt Co. v. Society for Savings, 61 U. S. App. 
61, 32 C. C. A. 596, 90 Fed. 233, and Board of Com'rs of Seward Co. 
v. ^tna Life Ins. Co., 61 U. S. App. 41, 32 0. C. A. 585, 90 Fed. 222. 
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rhp décision of the court below that tl\ç, çounty was estopped by 
ïhié récitals in the bonds ftdm shpwing thàt the bonds and warrants 
for which the refunding bonds were issued were fraudulent '.n their 
origin or in their issue is afflrmed on the authority of City ot Huron 
V. Second Ward Sav. Bank, 57 U. S. App. 593, 600, 603, 30 G. C. A. 
38, 41, 43, 86 Fed. 272, 275, 277; Board of Com'rs of Seward Co. v. 
Mtna life Ins. Co., 61 U. S. App. 41, 82 C. C. A. 585, 90 Fed. 222; 
and West Plains Tp. t. Sage, 32 U. S. App. 725, 733, 16 0. C. A. 553, 
557, 69 Fed. 943, 946. 



BOARD OF COM'RS Ofi'GOWLE Y COUNTY, KAN., v. HEED. 

(Circuit Court of Appeals, Ejghth Circuit. May 14, 1900.) 

No. 1,362. 

CouNTiBs— Railkoad Bonds— Recital— Estoppel. 

Wliere county bonds issued in aid of a railroad recited that they were 
issued in accordance witli a certain act td enable counties, townsliips, and 
cities to aid in the construction of railroads, and In pursuance and In 
accordance with thie vote of a majority of ttie qualifled electors of the 
county at a spécial élection, regularly called and held therein on a cer- 
tain day, the county was estopped from claiming that the bonds were void 
because the proposition whlçh received the favorable vote of the electors 
was to issue bonds due in 30 years, but payable on call in 10 years, while 
the bonds actually issued bore interest for 30 years, and were not payable, 
on call or otherwise, untU the expiration of that period. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

S. E. Peters, John C. Nicholson, John C. Pollock, and Joseph T. 
Lafferty, for plaintiff in error. 

E. F. Ware, Charles S. Gleed, James Willis Gleed, D. E. Palmer, 
and J. L. Hunt, for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SAKBORN, Circuit Judge. This was an action by a bona flde pur- 
chaser of coupons eut from bonds issued under chapter 107 of the 
Laws of Kansas of 1876. The défense was that the proposition upon 
which the bonds were issued, and which received the favorable vote 
of the electors of the county, was to, issue bonds due în 30 years, but 
payable upon call at any time âfter 10 years; that the coupons in 
suit were for interest due. af ter the expiration of the 10 years, and 
after the bonds had been called for paymènt, The bonds themselves 
were not payable at the expiration of 10 years, but were bonds pay- 
able 30 years after their date. They contained this récital : 

- "This bond is one of a séries of one hundred and thirty-six bonds of a Hke 
tenpr, effect, and amount, executed and issued by the county commissloners 
of said Cowley county by virtue and in pursuance of an act of the législature 
of the State of Kansas entitled 'An act to enable counties, townships and cities 
to aid in the construction of railroads, and to repeal section elght of chapter 
thirty-nlne of the Laws of 1874,' approved February 25, 1876, and the acts 
of the législature of said state amendatory thereof and supplemental thereto, 
and in pursuance of and in accordarice with the vote of a majority of the 
qualifled electors of said Cowley county at a spécial élection regularly called 
and held therein on the 29th day of April, 1879." 
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The circuit court held tliat the county was estopped by this récital 
in the bonds from defeating the bonds or the coupons on the ground 
that the proposition whieh received the vote of a majority of the 
qualiâed electors of the county did not correspond in terms with the 
conditions of the bond. 82 Fed. 716. That décision is aflSrmed on 
the authority of National Life Ins. Co. v. Board of Education of Citv 
of Huron, 27 U. S. App. 244, 266, 10 G. C. A. 637, 651, 62 Fed. 778, 
792; Walnut v. Wade, 103 U. S. 683, 696, 26 L. Ed. 526. 



CHICAGO, M. & ST. P. RY. CO. v. MBTALSTAFF et al. 

(Circuit Court of Appeals, Eighth Circuit. April 16, 1900.) 

No. 1,289. 

Trial— NoNsuiT — Time fob Granting. 

Under Rev. St. TJ. S. § 914, providing tliat tlie practice in tlie TJnited 
States courts sliall conform as near as may be to the practice of 
tlie courts of the state in which the United States court is sitting; and 
Rev. St. Ho. 1899, § 639, providing that plaintiff shall be allowed to dis- 
miss his suit or take a nonsuit at any time before the same is finally 
submitted to the jury or to the court, — it was not error for the United 
States court sitting in Missouri to grant plaintifï's motirfn for a nonsuit, 
made subséquent to the announcement by the court of its intention to 
direct a verdict in favor of défendant, but before the jury had retired from 
the court room or returned a verdict. ' 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Franli Hagerman (Willard P. Hall, on the brief), for plaintifiE in 
error. 

Hugh C. Ward (Herbert S. Hadley and E. D. Brown, on the brief), 
for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. In this case, which was a suit for Per- 
sonal injuries, after the conclusion of the plaintiff's testimony, the 
plaintiiï in error, who was the défendant below, asked an instruction 
in the nature of a demurrer to the évidence directing the jury to 
return a verdict in favor of the défendant railway conipany. The 
trial court announced its intention to give the instruction; where- 
upon, before the jury had retired from the court room or returned 
a verdict, the plaintiff below, through his counsel, asked leave to 
take a nonsuit. The trial court granted such leave, holding that it 
had no power to refuse the request. Thereupon the jury was dis- 
charged from further considération of the case, and a judgment was 
entered that the défendant company go hence, and recover of the 
plaintiff its costs. The défendant company excepted to the allow- 
ance of a nonsuit after the court had granted its instruction, and it 
brings the case hère for review ; insisting that the trial court should 
hâve required the jury to return a verdict, and denied the plaintif!' 
leave to take a nonsuit. The action of the learned judge of the trial 
court was in strict accordance with a practice which has long ob- 
101 F.— 49 
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tained in tie State of Missouri, froiïi'whence tMs case cornes, and 
bas been repeatè'diy apprbved by thè sûpteme court of that state. 
Sçction 639, M\. ^t. Mo. 1899, is as' f ollows : 

"NoE-Sult, When Iakefi. The plaintlff shall be allowed to dismisa his suit or 
take a non-suit at any tlme before the same Is flnally submltted to the jury, or 
to the court slttlng as a Jury, or to the court, and not afterwards." 

This proTision of tJïe Code of Procédure bas been in force in tlie 
State in its présent form since 1865 (Gen. St. Mo. 1865, p. 662, § 47). 
The construction which lias been invariably placed upon tlie statute, 
so far as the décisions show, is that after a demurrer to the plaintifl's 
évidence has been stistained, or after a perem^tory instruction is 
given at the close of ail the évidence directing the jury to return a 
verdict for the défendant, the plaintiff may then take a nonsuit be- 
fore the jury has actually retired to consider of its verdict, and that 
he may take a nonsuit ei^her with or without l^ave to subsequently 
move to set the nonsuit aside. It matters hbtthat léave to take a 
nonsuit l'a not sought uûtil after the law of the case has been fuUy 
declared by the court, since the plàintifl has the right under the 
aforesajj^ statute to take a nonsuit at a^y timè before the jury has 
actually retired. Wood v> Nortman, ^ Mo. 298, 304; Templeton v. 
WOlf, 19 Mo. 101; Lawrence v. Shreve, 26 Mo. 492; Mayer v. Old, 51 
Mo. App. 214, 218; Bank v. Gray, 146 Mo. 568> 570, 48 S. W. 447; 
Wilson v. Stark, 42 Mo. App. 376. Indeéd, the rule of practicé last 
statedds so wéll settled and Bo ^ell unjderstood.in the state of Mis- 
souri that it is almost a work of supererogation to, cite the authori- 
ties. It is claimed, ho^yyeveF, in behalf of the défendant company, — 
and this is the only question presented by the record that can be 
said to admit pf,any contrpversy,— that the rule of practicé which 
obtains in thé courts of the state is hbt obligatory upon the fédéral 
courts, but may be rejeçted by them. Concerning this contention, it 
may bè Said that whife section 914: of the Eèvised Statutes of the 
United States, as heretofore construed (Nudd v. Burrows, 91 U. S. 
426, 23 Li Éd. 286; Eàilroad Co. t. Horst, 93 XJ. S. 291, 299, 23 L. 
Èd, 898), doès net require.that the mode of procédure in the courts 
of the tJnîtéd States, in law cases, shàll conform in ail respects to the 
practicé which obtains in the courts of the state where the court is 
held, yet thë statute does enjoiii that the practicé shall be the same 
"as near as may be." This impliéS, of course, that the fédéral courts 
cannot arbitràrily rejéct esfablished rules of procédure which are ob- 
served in the courts of the state, in accordance with local laws, but 
must be governed theréby, except in those cases where the rule is in 
conflict with some fédéral law dr rule of procédure, or where the 
observance of such rules by the fédéral courts would occasion great 
inconvenience or interfère with thei due administration of the law. 
We perceive no sufiScient reason why the fédéral courts sitting in 
Missouri should décline to be bound by the rule of procédure now in 
question, Which is so well established in the courts of the state, and 
has been in force for so many years, that it would doubtiess hâve 
been abrogated long since, if it had led to any considérable incon- 
venience or to the increase of litigation, or had tended in any way to 
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defeat the ends of justice. It is désirable for many reasons that 
those rules of practice wliich govern the local courts, and with which 
the bar are familiar, should likewise receire récognition by the féd- 
éral courts, and control the conduct of litigation therein, when no 
evil results are liable to ensue. We accordingly conclude that the 
trial judge properly allowed the plaintiff below to take a nonsuit 
under the circumstances heretofore indicated. The judgment be- 
low is therefore afflrmed. 



MOFFAT V. SMITH, U. S. Marshal, et al. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 30, 1900.) 

No. 1,309. 

1. CoBPORATioKs— Trust Fund— DissoLOTroN — Application dp Assets. 

Tlie owner of ail the stock of a corporation, who, pending the détermina- 
tion of an action for a tort against the corporation, which subsequently 
results in a judgment against it, procures the corporation to convey ail Its 
assets to him in considération of the surrender and cancellation of his 
stocli, has not such an equity as will enable hûn to maintain a bill to 
enjoin the judgment creditor from selling on exécution against the cor- 
poration the assets so conveyed, on the ground that such sale would cre- 
ate a cloud on the transferee's title, since such conveyance does not afifect 
the right of the eorporatlon's creditors to subject its assets to the payment 
of their claims. 

3. Appeal— Affirmance. 

The appellate court will afflrm a judgment of the trial court, If correct, 
though by the latter decided on erroneous ground. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

On October 26, 1883, John Munson, the appellee, recovered a judgment In 
the circuit court of the United States for the district of Colorado against the 
Henriett Mining & Smelting Company, Limited, of London, England, on ac- 
count of Personal injuries sustained by him through the négligence of the Com- 
pany while working in its mines. On June 13, 1885, an exécution was issued 
on this judgment and placed in the hands of the United States marshal, who 
levied the same ujwn the Henriett lode-mlning claim, and advertiged the same 
for sale under the levy. The appellant tbereupon filed the bill in this cause, 
and obtained a temporary restraining order enjoining the appellees from sell- 
ing the minlng claims levied on under and by virtue of the exécution in the 
hands of the marshal in favor of the appellee Munson. The bill allèges that 
on October 10, 1883, before the rendition of Munson's judgment against the 
mining company, the mining company had sold and conveyed by deed ail of 
its property, including the above mining claim, to appellant, for £250,000; that 
the deed was flled for record in the proper recorder's office in Lake county, 
Colorado, in wliich this mine is situated, on November 3, 1883; that for thia 
reason the mining claim is not subject to seizure and sale under the exécu- 
tion; and that the sale thereof would cast a cloud on appellant's titie. Upon 
this ground he prayed that the injunction be made perpétuai. The answer 
admitted the recovery of the Judgment, and the issue of the exécution and 
levy on the mine, also that a deed for the same had been executed by the 
mining company to the appellant, but charges tliat the title was taken by 
him only as trustée, and subject to the appellee's judgment It further 
charges that the mine had originally belonged to appellant and certain other 
parties, and that it was by them sold to the mining company, a corporation 
created under the laws of Great Britain, for the purpose of selling it; that 
the stock was sold to certain parties, with certain guaranties; aad that after- 
■wards the parties became dissatisfied, and tlfey reconreyed the property to 
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the appellant.' A Tepllc*Uon was flled and testlmony tstken; and upon inal 
hearing the injunction :waB ;dls«olved and the bill dismi^sed, from whicli de- 
cree this appeal was takea. 

Branch H. Giles and Gerald Hughes (Charles J. Hughes, Jr., on 
the brief), for âf^lIânt, 
A. S. Blake, for appellees. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

One who acquires ail the stock of a corporation cannot extinguish 
the debts of the corporation, or exempt its property from liability 
for the payment of its debts, by taking a conveyance of its property 
to himself, and canceling the stock of .|:he corporation, or procuring 
its dissolution. From the testimôny of the appellant it appears 
that, while the corporation owned the mining daims, he purchased 
ail the shares of the corporation, and thereupon, in his own language — 

"After I had gotten ail the stock, I could ncit see the propriety of a continua- 
tion of the Company In Englaod, so I asked for a liquidator. That was given 
me,— a liquidator appointed, who deeded the property back." 

Further 6n he testifles: 

"Q. To whom did you apply to hâve the company dissolyed, and how? A. 
Francis Andrews acted for me, — as my agent and broker. Q. "Was he an offl- 
çer In ,thie company? A. Yes, sir; he was secretary. Q. And he acted as 
your broker? A. He got the broker to do It. Q. To My the stock? A. ïes. 
Q. Through whom did you apply, and througli whom was it brought about? 
A, Throqgh; an. application to the board of directors to hâve it dissolved, and 
they had to go to some court and get a liquidator appointed. They could 
only do that on my having possession of ail of the stock. Q. It was a volun- 
tary dissolution of the company at yoûr solicita tion and request? A. Yes, 
sir. Q. What property did this company own, other than the Henriett and 
the Interests In the Maid of Erln, if any, that you know of? A. Nothing be- 
sides its f urniture in Its office over there, and machlnery and stufC on the 
mine. * * * Q. What, Mr. Moffat, was the considération that you paid 
for the deeds that you got from the company, convéylng the Henriett mine 
and the Interests in the Mald of Erin; those being the deeds that you bave 
Introduced in évidence? A. The retum and tbe eancellatlon of the stock, un- 
der the English laws, before a liquidator could be appointed or could glve a 
deed. That had to be done* Q, Then, If I understand it correctly, you pur- 
chased the stock from the stockholders, paying them for the stock, and then 
you tumed it Into the company, — the stock to be canceled? A. Yes, sir; and 
I paid ail Indebtedness against the compatiy that there was in England. Q. 
What Indebtedness was there, if you remember? A. My recollection is, one 
Item was something like three or four hundred pounds, which I paid. They 
•had rented an ofBce for a term ahead. To sublet it, I lost three or four hun- 
dred pounds. I think there were some Uttle clerk blUs. I can't tell. My 
recollection is, It amounted to between two and three thousand dollars, — some- 
thing like that." 1 

It thus appears from the testimôny of the appellant himself that,' 
at the time of the conveyance of the property in controversy to hini' 
byithe corporation, he was the owner of ail the stock of the corporaj 
tion, and that, as he could not see the propriety of the continuatioij 
of the company under thèse circumstances, he had the entire propj 
erty of the corporation conveyed to himself. Under such circtsmi 
stances, the appellant certâinly has not established such a supe'ioil 
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eqùity as entitles him to any relief in a court of equity against a boïia 
flde creditor of the corporation. If a corporation whose stock lias àll 
been acqUired by one person can, by conveying ail of its property tb 
the stockholder in considération of his surrendering tlie stock, de- 
feat the creditors of the corporation, it can as well divide its prop- 
erty among ite stockholders when they are more numerous; thus de- 
feating the claims of its creditors, and enabling its stockholder^, who 
are really the corporation, to enjoy the benelits of the corporate prôp-, 
erty regardless of the claims of creditors. That this cannot be done 
has been flrmly established by authoritative décisions of the suprême 
court of the United States. Curran v. Arkansas, 15 How. 304, 14 
L. Ed. 705; Barings v. Dabnev, 19 Wall. 1, 22 L. Ed. 90; Anglp V, 
Railway Co., 151 U. S. 1, 14 Sup. a. 240, 38 L. Ed. 55. In Curran v. 
Arkansas, supra, the state of Arkansas was the owner of ail the stock 
of a bank. When thé bank became insolvent the state attempted to. 
apply thé assets of the bank to its own use, but Mr. Justice Curtis 
delivering the judgment of the court, said: 

"The plaintifE js a creditor of an insolvent banking corporation. The as- 
sets of such a corporation are a fund for the payment of its debts. If tliey, 
are held by the corporation itself, and so fhvested as to be subject to légal' 
process, they may be levied on by such process. If they hâve been distributed 
among stoclïholders, or gone into the hands of others than bona ftde creditor*; 
or purchasers, leaving debts of the corporation unpaid, such holders take thi^^ 
property charged with the trust in favor of creditors, which a vcourt of equity 
will enforce, and compel the application of the property to the satJsfadtiôn'of 
their debts." 

In Barings v. Dabney, supra, the state of South Oarolina was the' 
sole owner of the stock of a bank which became insolvent. The state,' 
by législative enactment, appropriated the assets to its own use. This 
was held to be invalid, for the reasons stated in Curran v. Arkansas, [ 
supra.' " 

In Angle v. Railway Co., supra, it was charged in the bill that thé 
Omaha Company became the sole stockholder of the Portage Company,; 
which was indebted to Angle. The Portage Company had property' 
with which its debts could be paid. The Omaha Company, a's sùch' 
sole stockholder, used its power to transfer the property of the Port- 
age Company to itself. The court said: 

"Now, what rights. if any, a corporation may hâve against a sole stock- 
holder who wrongfully causes the transfer of ail the property of the corpora- 
tion to be made to hiuiself, need net be inquired into. It is clear that this 
stockholder cannot secure this transfer from the corporation to itself of tlie 
property of the latter, so as to deprive a creditor of the corporation of the 
payment of his debt. To put it in another waj^: The Portage Company, a, 
corporation, owed Angle $200,000. It had property with which that debt coiild 
be paid. The Omaha Company became the sole stockholder in the Portage 
Company. As such sole stockholder, it used its powers to transfer the prop- 
erty of the Portage Company to itself, and its conduct ail the way through 
was marked by wrongdoing. Whatever the Portage Company might do, Angle 
may rightfully hold the sole stockholder responsible for that payment, which 
the corporation would hâve made but for the wrongful acts of such stock- 
holder." ' 

The rights of stockholders upon dissolution of a corporation are 
to receive the assets remain ing after the payment of ail the corporate 
debts. ■ Until the debts are paid, the assets are a trust fund, which 
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may be followed in the haiids of any person having, notice of the 
trilii': WW^d'V; ï)ùMmèr, 3 Ma^ë'n, 308, fed. dà&.ïfo. 17.^44: Gca- 
liâm V. miWâi^ Op., 1Ô2 U. s; 148, 26 li. Éd. 106; Railway Co. v. 
Ham, 114 U. «. 8821' S Sup. a, ÏÔ81, 29 L. Ed. 235; Manflfâcturing 
Co. V. Hutchiils6ii,'110. C. A. â20,'63 l'èd. i^6; È^ilway Co. v. Evans, 
14 O. C. A. lié.'ée'Fèd. 809;' Rà'ïiway 06. v. Paul, 35 0. 0. A. 639, 
93 Fed. 878; Hii)éî'nia"j(:ns. C'p.' v. St, Louis & If. 0. Transp. Co. 
(0. 0.) 13 1Fëdi'5'l6: Ji()iles, Mfct>'ôwell & Cb, y. Arkansas M. & À, 
Co., 38 Arli;'17j 'liliomï). Corpi'âl 375, l56§ et seq., 29Sl; 2 Story, 

Eq. jur: § lè^^ét'sfeq:";,' .,;.:'',•.,,,,, ï '''"'■ ' , ,.: " 

The appëi|diïti/upon liis'oWn showing, was the sole ôwner of ail 
the stock of the corporatipri, and ^^jp this^eason saw n6,neéessity for 
côntinuing me corporation. Itndjér sue^ ' circumstances, he çlearly 
tçwk thé iJrQperty charged with tlie jûst dêbts pf thé corporation; 
and the àppeÏÏéé Jluiison was, by the judgment of a court of compe- 
tetot jurisdictiçii, declaçeà tp bé a jtîst çreaitor. Whéi^ the açpellant 
cbiiiés into à'corirt of équity ÏPr flié piirpo^è pf preyentîiig a sale of 
property, the légal title of Which is in him, he must show that his 
equities at-e sùperipr tô those pf thë défendant. But fie seeks aflEîrma- 
tîyë relief,, wieii,! açcprdingto; his pwnshowing, his légal title rests 
solely ou a eonveyance from the corporation, whose sole shareholder 
he was, whiletheappellee Munson'e claim was in existence and pend- 
ing in the Court for adjddiçàtion, and aftçrwards iadjudged to be a 
valîd liability. àgainst tbe cprporation, jWhether in such case the 
creditor shall proceed at law or in equity manifestly dépends on the 
faets in the particulaç c;os^„ j^lp the absence of spécifie liens, the cred- 
itors are entitiepl to^hg^p .ç^tably; ,but,in this case there is no sug- 
gestion tb^tithe corpoBatïpn, was insolyen^ or that tfiere are other 
creditors. "Vye décide notfiing more noW^^ than that the taikiqg oyer to 
himself by a soie stockholder of ail the property of a corporation does 
not affect tj^e ïight of £i cpeditor of the. corporation to subject its 
property to the payaient of.l^^s.debt The gi^ound on which the court 
below dismissed thé bill ,i^ ^ jinmaterial. ; XJpon the bill . and proof s, 
its decree di^mis^ing the biïl was right, ^nd is affirmed. 



CHANDLER V. RTJTHBRFORB et al. 
(Circuit Court of Appeals, Eightli Circuit. April 16, 1900,) 

,,',, ■', /":,', ,: No. 1,313. : .. 

1. Unit-ed States MAnsH:À.i.s--tl3bND— Lubilitt of Surkties.-, 

When an; offlcer assiànfeS tO act undieï color of his office, having no wrlt 
or process Vhatsoever, or hàvlng process which on its face is utterly void, 
It is the pi^VWllhg doctrine that whateyer he may do vinder such circum- 
Stances ' impbSes no ila:lîllity 6n Ms suretles. To copstitute eolor of office 
such as willrèiider an offieer's suretles liàble for his wrongful aets, some- 
thing eisearast be sliowû' jfiésides the fàct that in doing the act complained 
of the dffl'cër Claimed to be âctlng In an officiai eapaeity. 

3. Samk— Dkputt Marshal— Liabilitt of Shketiks. 

A United States; deputy îmarshal having heen informed that a felony 
had been committed, but without being advised that the plaintifC was the 
person who had committed the offense, and without .the exercise of any 
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diligence to ascertaln tliat fact, shot the plaintiff, who was an Innocent 
party, for the purpose of arresting him. No warrant had been issued for 
the supposed Offense. Held: (1) That, though Mansf. Dig. § 2002, au- 
thorized arrest for felony without warrant "where the offlcer had reason- 
able grounds for believlng that the person arrested had committed the 
felony," the offlcer's act was not done colore offlcii, and that the marshal's 
surettes were not liable therefor In an action on the marshaVs bond, which 
was conditioned for the faithfol performance of oificial duty by hlm and 
his deputies; (2) that, when an ofllcer seeks to justify an arrest without a 
warrant imder a statute like the one quoted above, and the act for which 
the arrest was made was not committed in the ofHcer's présence, he must 
show, In order to justlfy hls eondnct, that he acted on information sueh as 
would justify a reasonable man in believlng that the particular person ar- 
rested was guilty of a felony. 

In Error to the United States Court of Appeals in tlie Indian Terri- 
tory. 

This case was tried and determined below on demnrrer to the com- 
plaint, which was adjudged insuiïicient to sustain a judgment. The 
flrst paragraph of the complaint, which was flled by James Chandler, 
the plaintiff in error, alleged, in substance, that Samuel M. Eutherford, 
one of the défendants in error, and one of the défendants below, was 
the duly appointed and acting United States marshal in and for the 
Northern district of the Indian Territory, and that the other défend- 
ants in error, to wit, George Sparks, John F. Williams, Clarence W. 
Turner, Andrew W. Eohb, Pleasant N. Blackstone, and James D. 
Lankford, were sureties upon the officiai bond of said Samuel M. 
Rutherf ord as such United States marshal in and for the Northern dis- 
trict of the Indian Territory, a copy of which bond was attached to 
the complaint. The remaining material allégations of the complaint 
were as follows: 

"The plaintiff says: That on or about the 8th day of August, 1895, said 
défendant Samuel JI. RutherCord, United States marshal as aforesaid, had in 
his ofiice in the town of Muskogee, in said Northern district of the Indian 
Territory, A. A. McDonald, hls duly appointed and acting chief deputy mar- 
shal, who was, in the absence of said United States, marshal from his office, 
fully authorized to act for and in the room and stead of said United States 
Marshal Kutherford, and to do and perform ail the duties pertaining to the 
office of United States marshal. That on the day and date last aforesaid, in 
the absence of said défendant Samuel M. Rutherford, United States marshal 
as aforesaid, from his ottice in said town of Musliogee, complaint was made 
to hls said chief deputy marshal, A. A. McDonald, at iais office in said town of 
Muskogee, by Dave Purty, of said Northern district of the Indian Territory, 
of his having had some horses stolen from him by a man by the name of 
Flave Carver, and that said borse thief was then in the vicinity of said town. 
of Muskogee; and thereupon said Chief Deputy Marshal A. A. McDonald went 
to the office of tlie United States commissioner in said town of Muskogee, to 
obtain a writ for the arrest of said horse thief, Flave Carver, but the commis- 
sioner was absent fi-om his office, and no writ was obtained; and thereupon, 
on the same day, said ("hief Deputy Marshal A. A. McDonald, at the suggestion 
and request of .lames M. Givens, the assistant United States attorney in and 
for said Northern district of the Indian Territory, sought for Dave Adams, a 
duly appointed and acting deputy marshal in and for said Northern district, 
Indian Territorj', and found him at his house in said town of Muskogee, and 
then and there made known to him that there was reasonable grouud to be- 
lieve that Flave Carver bad committed the crime of 'horse larceny' (a high 
felony), and it was believed the horse thief, Flave Carver, was tben in the 
vicinity of the town of Muskogee, and he, the said chief deputy marshal afore- 
said, wanted said Deputy Marshal Adams to go with said Dave Purty and 
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arrest said liorse thief, Flave Carver; and said Cliief Depvty Marslial A. A. 
McJQonald then aD<^;t,here requested tï.e said Deputy Màrslml Adams to meet 
hiifi and. Purty on tliàt evening at a storeroom next door to the post ofpce in 
sai4 town of Muskpgee. After leaving tlie Deputy ilarslial Adams' résidence, 
afl4 l^etore the mçetiag at tlie store,, said Cliief Deputy Marshal A. A. McDon- 
iji% fumislied said Purty with a doi^blç-barrel shotgun, and also loaded sliells, 
li^ûed Fith BB siot, or small-size bucksliot; and tlien, on tlieir meeting said 
t?^puty Marslial Adams, aljout 8 o'dook on- the evening of the same day, at 
^aid store next door to the .post office, he, said Deputy Marshal Adams, refused 
tp go or to undertake to arrest the horse thief, Flave Carver, with no one but 
said Purty to go with him; and thereupon sajd Chief Deputy Marshal A. A. 
McPonald got, Joseph N. Rallier to get his gun, and go with said Deputy 
ijarshal Adams and said Jfurty to ^rrest said horse thief, Flave Carver; and 
immediately thereafter, to wit, about 8 o'elocii, o^ the evening. of August 8. 
18S)5, said Deputy Marshal Adams, with the said Walker and Purty, started 
tfom said store, which was on Main street in said town of Muskogee, to try 
l6 flnd and arrest said horse thief, Flare CarVer. They went from said store 
up to the Missouri, Kansas & Texas Stocliyards, in said town of Muskogee, 
and there the said Deputy Marshal Adams got two other posse men, namely, 
Joseph Hayes and Richard Brim, to go with him, and assist in finding and ar- 
rçsting said horse thief, Flave Carver. From said stock yards said Deputy 
Marshal Adams and his then posse of four men started, and went on the west 
side of a switch of the Missouri, Kansas & Texas Railway Company, and 
Wben they had réaehed the north part of the said town of Muskogee they 
cr6ssed from the "west side to the east slde of said switch, and Just at that 
time, to wit, between 8 and 9 o'elock In the evening of the Sth day of August, 
lS95, the plalntlff was wâlklng with a lady in the north end of Cherokee street, 
in said town of Muskogee, and while so walklng the sâld Deputy Marshal 
Dàve Adams and his posse of four men, ail of whom were seeking the horse 
thief, Flave Carver, came up stealthlly withln some twenty or thirty steps of 
the plalntlff and the lady wlt^ whom he was walklng, and, without maklng 
any proclamation of their character and their puri)ose, and without the exer- 
cise' of reasonable diligence, or any diligence whatever, to ascertain whether 
or not the plaintlfC was the horse. thief, Flave Carver, they were seeking to 
arrest, some one of them simply called out 'Hey, there!' and the plaintiffi and 
the lady stopped for a moment, and in answer to an inqulry made by the lady 
the plalntifC expressed It as his opinion that they were boys in the grass; and 
V?heh , the plalntlfC and the lady had walked but a few steps further on the 
te'àme bail, 'Hey, there!' was made by some one pf said deputy marshal's posse, 
abd the plalntlff then stopped, and, as he Was turning around, said deputy 
marshal, or his posse men, or semé one of theù, flred upon, shot, and severely 
WPÙnded the plalntlff vvlth leaden buUets or shot in the left slde of his head 
and face, also in his left shoulder, left arm and In his back, they supposing him 
t'o,be,tlie horse thief, Flave Carver. * * * By reason of ail which the 
jplàlntiff says he bas been permanently Injured tp his damage twenty-flve thou- 
sahd dollars. Wherefpre he prays judgment fpr twenty-flve thousand two 
iiihdred and fifty-seven and "Vioo dollars and ail pther proper relief." 

A demurrer to the foregoing complaint was sustained at nisi prius, 
ànd the complaint was thereupon dismissed. This judgment was 
aMrmed in the United States court of appeals in the Indian Territory, 
whereupon the plaintifl in error brought the case to this court by a 
writ of error. 

vNapoleon B.. Maxey (J. P. Olayton, Benjamin Martin, Jr., and 
Shackelford & Shackeïford, on the brief), for plaintifE in error. 

Before CALDWELL, S^NBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is now well settled, althoughthe proposition was at one time dis- 
puted, that the sureties on the officiai bond of a marshal, sherifl, con- 
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stable, or other ministerial ofSicer may be Leld liable when the offlc«r 
having process in liis hands commanding him to seize the property of 
one person in fact seizes the property of another. In such cases the 
trespass is net the act of a mère individual, but is perpetrated colore 
officii, and for that reason the act imposes a liability on the offlcer's 
sureties to the same extent as when, having a writ in his haads, he- 
fails to exécute it, or makes an excessive levy, or is guilty of some oth- 
er wrongful or oppressive act in the exécution of the process. Lam- 
mon v. Feusier, 111 U. S. 17, 21, 4 Sup. Ct. 286, 28 L. Ed. 337, and 
cases there cited; People v. Schuyler, 4 N. Y. 173; HoUiman v. Car- 
roU's Adm'rs, 27 Tex. 23; Carmack v. Corn., 5 Bin. 184; Forsythe v. 
Ellis, 4 J. J. Marsh. 299. But when an offlcer assumes to act under 
color of his office, having no writ or process whatsoever, or having 
process which on its face is utterly void, it seems to be the prevailing 
doctrine that whatever he may do under such circumstances imposes 
no liability on his sureties. To constitute color of office such as will 
render an officer's sureties liable for his wrongful acts, something else 
must be shown besides the fact that in doing the act complained of 
the officer claimed to be acting in an officiai capacity. If he is armed 
with no writ, or if the writ under which he acts is utterly void, and if 
there is at the time no statute which authorizes the act to be done 
without process, then there is no such color of office as will enable 
him to impose a liability upon the sureties in his officiai bond. Thus, 
where a constable, by representing that he had an exécution in his 
hands against theplaintifl, when he had no such exécution, succeeded 
in collecting from the plaintiff a certain sum of money, it was held 
that the constable's sureties were not liable. Com. v. Cole, T B. Mon. 
250. And where a sherifF claiming to hâve an exécution in his hands, 
but having no such process, sold lands, and received the proceeds, his 
sureties were held to be exempt from liability. Eaton v. Kelly, 72 
N. C. 110. And where a warrant was issued to arrest certain un- 
known persons, their names not being specified in the writ, and an ar- 
rest was màde thereunder, it was held that the warrant was void, and 
that the act of the officer imposed no liability upon his sureties. Alli- 
eon V. People, 6 Colo. App. 80, 39 Pac. 903. And where an offlcer 
goes outside of the line of his officiai duty, and acts without the scope 
of his anthority, such an act, though done colore offlcii, is not a breach 
of his bond for the faithful performance of his duty. State v. McDon- 
ough, 9 Mo. App. 63. See, also, Hawkins v. Thomas, 3 Ind. App. 399, 
29 N. E. 157, and cases there cited, where it was held that when an 
officer, though he assumes to act as such, commits a wrong under cir- 
cumstances where the law does not impose on him a duty to act at ail, 
the wrong is not a violation of any officiai duty, and is not embraced 
within the sponsorship of the surety. In the case at bar the com- 
plaint shows that at the time of the attempted arrest of Flave Carver 
the marshal's deputy had no warrant for the arrest of any one, and no 
warrant had in fact been issued on account of the supposed offense, 
but a statute of the state of Arkansas (Mansf. Dig. § 2002) was in force 
in the Indian Territory, which is as follows: 

"A peace offlcer may make an arrest: First, in obédience to a warrant of 
arrest delivered to him. Second, without a warrant where a public offense is 
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comiç4tt€4r In, bis. présence pr where he has reagonable grounds for belleving 
that the person airested has committed a f elony." 

The contention is that, ^S this statutes authorizes an arrest without 
warrant in two instances, the deputy marshal must bé regarded as hav- 
ing acted colore offlcii in such a sensé as will render tjie marshal and 
his sureties liable for the wrong conunitted. It will be observed, how- 
ever, that no offense had bpen committed in the deputy marshal's prés- 
ence whenfheattempted to arrest the plaintîiï, and that such. knowl- 
edge as he had of an offense baving been committed was derived 
wholly from hearsay. It is fuirther noticeable that the complaint fails 
to show that prior to the arrest the deputy marshal had been informed 
that the plaintlff was Flave Carver, or that any effort was made by the 
offlcer or any member ol his po^se to ascertain whether he was in 
fact Flave Çaryer, who had beei;i accused of horse stealing, while it is 
expressly awrred in the , coçaplaint that the arrest was attempted 
"without the exercise of xeasonable diligence, or any diligence what- 
ever, to ascertaiç whether qr not the plaiatiff" was the person whom 
they were looking for and;«^]gi,ng,to arrest. It is çlear, therefore, un- 
der the avprnients of thç cqniplairit, that, if the arrest had been con- 
summated, without the use, pf;flrearms, or any uijusual force or vio- 
lence, the dejputy paarshal jWOuld bave been guilty of a treépass, and 
could not baye JBStifled hia condvict undeir the statute aforesaid, be- 
cause, havingno kpowledge.pr informatioiji whateyer as to who the 
person was fwbom heattepjptedto arrest, he cannot ;be said to haive 
had anygronad for believingi \^aji thie.pîaintijBE tiad coflimitted a f elony. 
When an officer seeks tO; jus^ify aq arrept witHbut a warrant under a 
statute libe the one now undi^y^jçoftsid^raitiQn a'nd the act for which the 
arrest wJa» pade ^yas aot; .çomi^pfïtteiîi ia bis pregpnce, it is manifest that 
he must ^Qw, that be a^t|çd..on tpïoçmatiou euch as, would justify a 
rôasonable maa, in belieying;tbatttiepart^cutar, person ârrested was 
guilty of a Éelowy. Wbec« he bas no pch injEbrpifition, but n^ver- 
theless,makBs,/an arrest, ihpactsentir^îyoutsidépf the Une of hie 
duty and authopity,; as.imueh' so, we t|iiuk, as aii oÀicer who atre^ts 
tvithout a'**waiRt >vhere tbéiçe is flo Jaw permitting an arrest without 
process. Weïftre of opinion,., there^ore, tbat the faç|^s stated in the 
complaiut: viM aot warrant, i^ jud.gmeut again^t the, marshal and bis 
Bureties iuia^.action on, tbeîîftapsbjal's pond. Tbe lîàbility on the 
bond> bythejterms whei*çpf iib«!^U^ei^es agreed that tifemarshai and 
im dçputiesfiibould faithfullyfPerfpnû the dûties or bis Office, is purely 
contractual. Such an,, obligaticfn 4s matérially diflçient from au ùn- 
dfisrtaking by.the suretie^.to bp respongible for any wrongful act of the 
inarshai and bis deputies iwbich they mày commit uudef thé prêteuse 
that they, are dischargipg an officiai diuty, When the marshaPs 
deputy undertppk to arrest, the p},aintiff, be had no information, so far 
as the case djsclos^s, liybicb eithep required or authorized him as an 
offlcer to lay bands on the plaintiff, much less to màkë use of a deadly 
weaponfor thepurposeof arrestingbim. The deputy's act on the oc- 
casion in question was not only unautborized, but it did not hâve the 
appearance of being done in obédience to, the mandate of thé law; 
in otber words, he did.upt act colore ofiftcii in any sùch sehse or under 
such circumstanees as will render tbe suretiès responsible. And while 
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it may seem a hardship that the plaintiff should be remitted to his ac- 
tion against the individuals who were guilty of the outrage, yet it 
must be borne in mind that it would be equally unjust to impose on 
the sureties a liability for a wrong in which they were in no wise con- 
cerned, and which is not within the terms of the bond. The judgment 
of the United States court of appeals in the Indian Territory and the 
judgment of the United States court in the Indian Territory, Northern 
district, are therefore affirmed. 
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COLORADO FUEL & IRON CO. v. SOUTHERN PAO. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. April 16, 1900.) 

Nos. 1241, 1242. 

1. Carriers— Régulation op Charges— Rates on Interstate Commerce. 

Under the décisions of the suprême court, whicli hâve conclusively de- 
tennihed that the interstate commerce commission has no power to flx 
rates for the carriage of interstate freight, a decree of a court for the en- 
forcement of a rate so flxed by the commission is without authority; nor 
has the court itself the power to détermine in advance what is a reasonable 
rate, and to enjoin the future observance of such rate, such power being 
législative, and not Judicial, in its eharacter. 

2. Samb— PoTVERs OF Intbkstatb Commerce Commission — Fixing Rates. 

Certain interstate carriers having established and for some time main- 
taiiied a rate on steel rails and fastenlngs and other Iron produets from 
Chicago, m., to San Francisco, Cal., and other Pacific Coast points, the 
interstate commerce commission ordered that the rates on such produets 
from Pueblo, Colo., an intermediate point, to such Pacific Coast points, 
should not exceed 75 per cent of the rates contemporaneously in force 
from Chicago to the same points on the Pacific Coast, and that the rate 
on Steel rails and fastenings from Pueblo to San Francisco should not 
exceed 45 cents per hundred, and that the rate on other iron produets 
should not exceed 37i/4 cents per hundred. Held: (1) That the commis- 
sion had no more power to flx a rate from Pueblo to Pacifie Coast points 
by relation to the Chicago rate that had been or that might be estabhshed 
by the carriers themselves than it had to prescribe a maximum rate from 
Pueblo to Pacific Coast points upon an independent considération of what 
would be a reasonable charge for the service, and that its order was there- 
fore void; (2) tliat the circuit court of the United States had no power to 
make such an order as was made by the interstate commerce commission, 
based on the Chicago rate, since such action was tantamount to an exer- 
cise of the législative power to prescribe rates, which does not belong 
to the courts. 

3. Injunction— Interstate Commerce Aot. 

A restralning order that neither forbids nor commands the doing of any 
spécifie act, but simply repeats the gênerai admonitions of the interstate 
commerce act, should not be granted, since such an Injunction does not 
give any additional sanction to the statute, but leaves ail vital questions 
conceming violations of the law to be tried by proceedings for contempt, 
Instead of being tried in the usual manner before a court and jury, 

4. Relief by Injunction-t-Ekcessive Rates. 

It is not within the legitimate province of a court of equity, in a contro- 
versy between interstate carriers and shippers, to Interpose and flx a 
maximum freight rate, either upon an independent considération of what 
Is a reasonable charge or by relation to some other rate then or thereto- 
fore in force, and thereupon enjoin the carrier from demanding more than 
the rate so established, Inasmuch as such an order effectually deprlves an 
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Interstate carrier of the rlght to flx its rate in the first instance, and to 
■ ' change tlié saine, whicli powèr, aa It seems, Is conceded to the carrier by 
i ;the Int^rstatç commerce act ,. 

' 'Appéàl frtfai thé Circuit Court of thè tJuited Statea for the District 
of Cdoràdd: ' ' 

piiOctOber 28, 1898, tlie Cblorado Fuel' ^'ï-i'on' Company, a corporation of tlie 
smte of Colorado, exliibited its blll of oôtpplaint in the circuit court of tlie 
ïîuited Stflites fori the district of Colorado aigainst the SoutheCn Pacific Company, 
a corporation of the state of Kentucky, andj against ijiimerous other railroad 
eompanies whlch did business in connection wltti it, for tïië purpose of prevent- 
ing said railroad eompanies from puttlng in force freight rates on merchan- 
dise shipped from Pueblo, in the state M Colorado, to San Francisco and other 
points on the Paclflc Coast, vvhich we-e alieged to be extortionate and unrea- 
sonable. B'cUéE' ^as'prayed on two grOitods, and the bll oonsistèft of two 
parts or counts. In the first çpunt it was averred, in substance, that on Feb- 
ruary 18, 1^0c>,'thé Colorado Fuel & Iron (ÎJompany, the Conipïàinant below, was 
engagea at Euebjp, ,in the state qf Colorado, in the manufapture and sale of 
Steel rails and fasténings and other steel ahd Iron productâ, but had heen un- 
able bef ore that date to marliet ' its product at points on the Pacific Coast be- 
cause the ratçs eharged for transportation was unreasonable, the same being 
$1.60' pèr htiiiiired pouijds; that complaint was made by If to the Interstate 
comioeree commission 6f the excessive rate eharged as aforesaid between 
i*iieblo, and Pacific Coast points; that a hearing was hafl bef ore said com- 
mission with respect to thë ihatters complalned of , whïch hearing resulted 
oh November 2d, 18^, in a décision by the éoïnmission that any rate on iron 
or steel products hétween' Pueblo, Oolo', and San Francisco, Cal., whiçh was 
gréater at anjr tJïne than 75 per cent, of the rates contempô'ràneously in force 
on lilie trafHc frorn Chicago toSan Francisco!, was unreasonàble, and In viola- 
tion of the IrltëTstate commerce act, and M an order by said' commission to the 
effèet that thé defëtidants shoulà^ ï»ut in force from Puêbld- to San Francisco a 
fàtë not exeeédihg 45 eehts per htmdred on steel rails and'fastenings, and, 3714 
6ënts per hiihdréd oh bar ii'otl; çast iron, watër pipe, billets, blooms, rlyets, 
MilSi and spllcës', and that the' rate from Pueblo to ' San : Francisco on such 
ii^èii ànd steel articles should neVer at any tlme be greater than 75 per cent. 
Of the ïates cohtëmporaneously in force on'like trafflc from Chicago to San 
Fi-ançisoo; that al the tiuie said décision and order were promulgated by the 
êôitamîsslon the rate per hundi'ëd pouhds from Chicago to San Francisco in 
ëàt-load lots was 60, cents per hundred oh steel rails and fastenings, and 50 
cents on other àteel and iron products; and that by said décision and order 
the rates fronj Pueblo to San Fra.nclsco were respectively made on the species 
ht trafflc aforèsald 45 cents and 37% cents per hundred pounds. It was averred 
that on March 30, 1896, the Interstate commerce commission filed a bill to 
ëômpeî the SOuthern Pacific Company and other défendants to comply with its 
aforesaid order, they having at first refused to do so; that durlng the pendency 
oi said cause the rate prescribed by the aforesaid order of the Interstate com- 
merce commission was put in force, and had ever since been maintained, 
but that on October 17, 1898, the Southern Pacific Company had given notice 
that from and aîter Novembër 7, 1898, the rate per hundred pounds on steel 
rails and fastenings from Pueblo to San Francisco would be advanced to 60 
cents per hundred, and on other steel and iron products to 75 cents per hun- 
dïed; and that the rates So proposed to be put In force were unreasonable 
aûd unjust, and would cônstitute an unlawful discrimination against the com- 
lilaînant, and in favor of ail manufacturers of iron products east of Pueblo, 
aad would exclude the complalnant from the Pacific Coast marljet, and cause 
it'great and Irréparable loss'^nd' damage. In the second part of its bill ail 
of the allégations of the first count were reaffirmed, and in addition thereto 
the following facts were averred: That from October 22, 1892, to June 2, 1896, 
the défendants had exacted a rate on iron products from Pueblo to San Fran- 
cisco and other Pacific Coast points la the sum of $1.60 per hundred, the dis- 
tance being substantiaily 1,500 miles, whlle at the same time they oniy eharged 
* rate of 60 cents per hundred on stéer rails and fastenings, and 50 cents per 
hundred on other steel and iron products, from the city of Chicago to the same 
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Pacific Coast points, the distance being substantially 2,500 miles, the conditions 
of transportation substantially the same, and the shorter route being included 
in the longer and a part thereof ; that by so doing the défendants had charged 
complainant more than they charged other persons for a lilie and contempo- 
raneous service in the transportation of a like kind of trafic under substan- 
tially similar conditions and circumstances, and had given an undue and unrea- 
sonable préférence and advantage to particular persons, corporations, and 
localities, and had subjected the c-omplainant and the city of Pueblo and Us 
trafflc to an undue and unreasonable préjudice and disadvantage, and had 
also charged a greater compensation in the aggregate for the transportation 
of a like kind of property under similar circumstances and conditions for a 
shorter than for a longer distance over the same Une in. the same direction, 
the shorter being included within the longer haul, and had violated the inter-, 
State commerce act; that by reason of said wrongful acts the petitioner, who 
was the owner of large and productive iron and coal mines, and an extensive 
plant for making steel and iron products, had been compelled to restrict its 
manufacture thereof greatly below its capacity, and had been in efCect ex- 
cluded from Pacific Ooast markets; that as to ail Pacific Coast points except 
San Francisco the défendants had charged a rate of $1.00 per hundred pounds 
from Pueblo since October 22, 1892; that on .Tune 2, 1896, the défendants had 
put in force a tariff of 45 cents per hundred pounds on steel rails and fasten- 
ings, and of 37% cents per hundred pounds on other steel and Iron products, 
between Pueblo and San Francisco, the same being three-fourths of the fate 
from Chicago to San Francisco, and had ever since maintained the last- 
mentioned rate, to Avit, three-fourths of the Chicago rate, as between Pueblo 
and San Francisco, the resuit being that the petitioner had been enabled to 
market its products on the Pacific Slope; and that the Southern Pacific Com- 
pany was the cwner of lines of railroads which enabled it to control the 
entrance of ail the other défendant railroad companies into the city of San 
Francisco, and to dictate to the other défendants named in the blU the rates 
to be charged, and the divisions thereof, as respects Pacific Coast trafflc. ' It 
was flnally averred, as in the first count, that the Southern Pacific Company 
on October 17, 1898, had given notice of a proposed increase in rates,. ,as 
heretofore stated, on iron and steel products, the same to become effective 
on November 7, 1898; "that in so advancing said rates said défendants Will' 
and are proposing and intending to make, as against this petitioner, an unjust 
and unreasonable charge, and will charge and demand a greater compensation 
for service to be rendered petitioner than they charge and receive from otlier 
persons for a like and contemporaneous service in the transportation of a like 
kind of trafiie under substantially similar circumstances and conditions, and 
give an undue and unreasonable préférence and advantage to particular pers<jils, 
corporations, and localities in Chicago and elsewhere east of said city, and 
their trafflc, and subject petitioner and its traific to undue and unreasonable 
préjudice and disadvantage and unjust discrimination, and wlU prevent the 
petitioner from having its Interstate traffic moved by said défendants upon 
terms and conditions as favorable as those given by them for like traffic under 
similar conditions to other shippers, ail in violation of said [interstate com- 
merce] act." In View of the premises, the petitioner prayed for a mandatory 
injunction commanding the défendants to transport the petitioner's steel and 
iron products from Pueblo to San Francisco at the then existing rates, to wit, 
45 cents per hundred pounds on steel rails and fastenings, and 37% cents on 
other steel and iron products, and restraining them from canceling or ad- 
vancing sueh rates until further order, and that the petitioner be awarded a 
judgment against the défendants for the sum of .$100,000 for the damages there- 
tofore sustained. A demurrer to the bill was interposed by the Southern Pacific 
Company, which was overniled on November 4, 1896. No auswers having 
been flled, a decree pro confesso was subsequently entered. Subséquent pro- 
ceedings were taken before a master to ascertain the amount of the complain- 
ant's damages, and after the master had filed his report recommending a de- 
cree for damages in the sum of $35,300 the case came before the court for 
final hearing and decree. The court rejected the complainant's demand for 
damages, but awarded an injunction to the foUowing efCect: First, that the 
défendants be enjoined and restrained from further coutinuing to violate and 



disobey the Interstate' commerce act, anfl partlcularly to abstatn from vîolatîng 
the order of the Ihtërstate comméréé èoiiimlssion of NOvembfer 25, 1895, the 
substance of whlcH Bfd^r bas been hérétofore stated; seédhd, that the défend- 
ants be enjoined a^d 'tequlred, In respect of complàlnant's ti'affic from Pueblo 
to San Francisco, Sacramento, Stockton, San ïose, MarysvUle, or Oakland, in 
the stàte of OaÙfotalsi, td céàsè, and desist, oii and after Mareh 25, 1899, from 
unjùst and mreasonablé charges, or frbm demanding a greater compensation 
for sërrlce to be rendered conlplainant than they charge other persons for a 
likè and contemporaneoùs service' lu the tranSportation of a Ulîe kind of traf- 
flc undét substantially stmllar circumstances and conditibiïs, or from glving 
uDdtie aridùnreasonable préférence and advantage to partldular persons, cor- 
porations, J^nd locailties at Chicago, III., andeiàewhere eastward of sald dty, 
or from siibïçetlng the comiilalnant ahd Its tràfflc to undue and unreasonable 
préjudice âid dlsadvantage and unjust discrimination, or from preventlng the 
cpmplaiiîànt from havlng Its Interstate trafflc moved ùpoh terms and condi- 
tions as fàvoi-able as those glven by thêta for like trafflc under similar condi- 
tions io other shlppers; and, third, that the défendants be required and com- 
mandëd to'moye the Interstate ttàfflc of the cdniplalnant,' on and after March 
25, 1899, àt the sàme rates' charged and uponterïnsiis favorable as those 
glven by. fhe défendants, ùndér similar conditions, to'ahy other shipper, to 
the énd that théy charge and d'emand from sald cbmplainant for transportation 
from Puebfô to San Franciècd,, Sacramênto, StoCkton, San José, Marysville, 
and Oaklaha, or from Pueblo to ëlther of sald points, on ëteel rails and rall- 
way fastenlflgs, no more than 45 cents per hundred pounds, and on bar Iron, 
cast Iron, watér pipe, pig iroh;' billets, blooms, ïivets, or splkes no more than 
37^ cents per hundred pouiids.- Prom the flnai decreé so màdé the Southern 
Pacific Company prosecutedàliàppeal, and assigna error as respects the In- 
junctlon. The complàinant below also appealed, and asslgns error as respects 
the dlsallowance of the damages assessed by thé master. 

Joel F. Valle (Edward O. Wolcott, on the brief), for Southern 
Pac. Co. 

David 0. Peainàn (Fred. Herrington, on the brief), for Colorado 
Fuel & Iron Co. 

Before CAIiDWELIi, 8ANB0RN, and THAYER, Circuit Judges. 

THAYER, Cirçtjjt Judge, after stating the case as above, delivered 
the opinion of the court. 

The first paragraph of the restraining order which is quoted above 
in the statement, namelj, that part of the order which requires the 
défendant compaijy to comply with the order of the Interstate com- 
merce commission of date Noyember 25, 1895, and in obédience thereto 
to transport steel and iron products from Pueblo, Colo., to San Fran- 
cisco, Cal., fôr 4)5 cents and 374 cents per hundredweight, and in no 
event to cliarge more than 75 per cent, of the rate oh similar products 
between Chicago and San Francisco, cannot be upheld consistently 
with the décisions of the suprême court of the United States in at 
leâst three cases, ûamely: Interstate Commerce Commission v.- Cin- 
cinnati, N. 0. &% P. By.Co:, 167 U.^ S. 47% 17 Sup. Ot. 89«, 42 L. 
Ed. 243 ; Cincinnati, N d & T. P. Ry.; Co. v. Interstate Commerce 
Commission, 162 U. S. 184, 196, 16 Sup. Gt. 700, 40 L. Ed. 935; and 
Wterstate Commerce CorilttlisaiOn V. Alabamà M. Ry. Co., 188 TJ. S. 
1^4,' 161, 18 giiplCt; iè, ^ L. Ed. 414. fhé^ décisions conclusively 
esteblish the proposition that the order of- the Interstate commerce 
commissioh which the défendant company was enjoitied to obey was 
à Void ordièr, because the cpni^missioii ÏÏndfertciok to prescribe a maxi- 
mum' rate bétweèn Pueblo, Cblo., àiid éàn Fraiicisco, Cal., which it 
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had no power under the interstate commerce act to prescribe directly, 
or indirectly by determining with. référence to tlie past wbat was a 
reasonable rate and thereupon declaring that the rate should not be 
raised above tbat which it had adjudged to be reasonable. The order 
o£ the commission liaving been made without authority, it followa 
that so much of the restraining order is erroneous as seeks to put that 
order in force. 

The third clause of the restraining order, which is quoted above 
in substance, in our judgment is also erroneous. In this paragraph 
of the restraining order the lower court, acting, no doubt, upon the 
allégations contained in the second part of the bill, which were ad- 
mitted by the demurrer, undertook to do that which the interstate 
commerce commission had previously done; that is to say, prescribe 
a maximum rate of 45 cents and 37^ cents per hundred on steel and 
iron products between Pueblo and certain cities on the Pacific Slope. 
TMs seems to hâve been done by the court on the same theory as by 
the commission; that is to say, by determining with référence to past 
rates what was a reasonable charge, and then enjoining the défend- 
ant from charging more in the future than it had found to be reason- 
able compensation in the past. In the cases already cited the reason- 
ing of the court by which it reached the conclusion that the 
interstate commerce commission has no power to ftx maximum or mini- 
mum rates, either directly or indirectly, is founded upon the funda- 
mental proposition that the fixing of rates for interstate carriers in- 
volves an exercise of législative as distinguished from judicial power, 
and that the power does not belong to the commission, because it was 
not granted by the interstate commerce act. For much stronger rea- 
sons the power to fix a schedule of rates for interstate carriers does 
not belong to the fédéral courts, because congress has not attempted 
to delegate that authority to the courts, even if it could devest itself 
of that législative function, and impose it upon the judicial branch 
of the government. 

It is urged, however, in behalf of the complainant below, that al- 
though the interstate commerce commission is not empowered to flx 
either a maximum or minimum rate ,upon an independent considéra- 
tion of what is a reasonable charge, yet, when carriers hâve them- 
selves eetablished a rate between two points, the commission may flx 
a rate to or from an intermediate point by declaring that it shali be 
a certain proportion of the established through rate. Upon this 
ground it is said that so much of the order of the commission of No- 
vember 2S, 1895, as made the rate from Pueblo, Oolo., to San Fran- 
cisco 75 per cent, of the rate from Chicago to San Francisco was valid, 
and may be upheld, although that portion of the order flxing an ab- 
solute rate of 45 cents and 37^ cents per hundredweight was void and 
in excess of its power. The décisions of the suprême court in Cincin- 
nati, N. 0. & T. P. Ey. Co. v. Interstate Commerce Commission, 162 
U. S. 184, 16 Sup. et. 700, 40 L. Ed. 935, and in Texas & P. Ry. Co. 
V. Interstate Commerce Commission, 162 U. S. 197, 16 Sup. Ct. 666, 
40 L. Ed. 940, are principally relied upon in support of this conten- 
tion. With référence to this point it may be said that both of the 
cases last cited dealt mainly with the long and short haul clause con- 
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tained in section, 4 ofthe interstate commerce act (1 Supp. Eev. St. 
p. 530). In that (clause of the act, congress, in the exercise of its légis- 
lative power to flx rates, ha^ enacted "tliat it shall be unlawf ul for 
anyfcOmmon carrier subject to the provisions of tbis act to charge 
or rfeceive any greater compensation 'in the aggregate for the trans- 
portation of passengers or of like Mtod of propferty, under substan- 
tially similar circumstances and conditions, for a shorter than for a 
longer distance over the same Une, in the same direction, the shorter 
being included within the longer distance. * * *'" In the flrst of 
the cases last cited several railroad corapanies, as the court found, 
had formed a joint through line between two points in différent states 
over whïch merchandise was carried under through bills of lading. 
The rate charged to an intermediàte point (Social Circle) on this joint 
line was 30 cents per hundred greater than the through rate for the 
longer distance, although the circumstances and conditions of the car- 
riage were substantially the same. T?he action of the carriers in ex- 
acting a higher rate for the shorter distance was theref ore in open vio- 
lation of the rate prescribed by congress. The interstate commerce 
comimission made an order commanding the carriers to desist f rom this 
violation of the law, and the suprême court afflrmed this part of the 
order. In the second case above cited the commission had made and 
sought to enforce an order that freight received from abroad by water, 
and destined to an inland point under a through bill of lading from 
abroad, should-be carried from the port at which it was received to 
the inland point ât the same rate charged from such port to the inland 
point for other like freight ôf a doméstic character. The suprême 
court declined to enforce this order of the commission, holding that 
tbe conditions under which the two classes of traffiç were carried were 
dissimilar; that thè dissimilarity of the conditions should hâve been 
considered by thè commission, inasmuch as they might hâve been 
fouùd tô be of eùch a character as justified the carrier in transporting 
merchandise received from abroad to the inland point at a less rate 
than it charged on doméstic or local trafflc. 

Cohsidering the question^ Which were involved in thèse cases and 
the points adjudicated, we discover nothing therein which impairs the 
force of the later décisions in Interstate Commerce Commission v. 
Cincinnati, N. O. & T. P. Ey. Oo., 167 U. S. 479, 17 Sup. Ct. 806, 42 
L. Ed. 243, and in Interstate Commerce Commission v. Alabama M. 
Ry. Co., 168 U. S. 144, 101, 18 Sup. Çt. 45, 42 L. Ed. 414, holding that 
the interstate commerce commission bas not been vested with the 
législative power to prescribe rates, either directly or indirectly. Pre- 
Scribing a rate from Pueblo, Colo., to San Francisco, Cal, by référence 
to a rate that had therétofqre been established by carriers between 
Chicago and San Francisco, involved thé exercise of législative func- 
tiOns to the saine extent as flxing the rate between the former points 
on an independent considération of what would be a reasonable com- 
pensation for the service. In either event, far-reaching questions of 
public policy arise, and many circumstances and conditions affect the 
question to be solved, so that it cannot be said that the problem of 
flxing a reasonable rate from Colorado points to the Pacific Slope be- 
came a simple oneinvolving no exercise of législative discrétion, when 
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it appeared that the carriers had established a rate from Chicago to 
Pacific Coast points. It must also be borne in mind that in the case 
in hand we are not called upon to deal witli a joint through Une, and 
with a rate to an intermediate point on that line, which, by the ex- 
press command of congress, cannot be made greater than the througli 
rate, if the conditions of carriage are substantially the same. No joint 
through line under a common control and management is disclosed by 
the présent record. Besides, the commission by its order of November 
25, 1895, did not enjoin that tlie rate for the short liaul from Pueblo 
to San Francisco should not exceed the rate for tlie long haul from 
Chicago, but it went beyond that limit, and undertook to déclare that 
the rate for the shorter distance should not exceed three-fourths of the 
rate for the longer distance, thereby assuming to establish a rate by 
relation. We feel constrained to hold that the commission exceeded 
its authority in this part of the order, and that it had no more power 
to fix a rate from Pueblo to San Francisco by relation to the thereto- 
fore existing rate from Chicago to San Francisco than it had to fix 
the former rate upon an independent considération of what would be 
a reasonable charge. 

It is fur-ther iusisted by the complainant below that in view of the 
allégations contained in the second count of its bill, wherein threat- 
ened violations of the Interstate commerce act are averred, it was en- 
titled to injunctive relief on gênerai équitable grounds; that is to say, 
because the damage to be apprehended from the threatened wrongful 
acts was incapable of being adequately redressed at law. It will be 
observed that by the second clause of the restraining order, which is 
quoted above in substance, the défendants were restrained from de- 
manding unreasonable rates, from giving undue and unreasonable préf- 
érences to persons or localities, or from subjecting the complainant to 
an unreasonable disadvantage, etc. This clause of the order might 
possibly be upheld, but it is not apparent that any spécial advantage 
would resuit to the complainant from an order couched in such gênerai 
terms, which merely repeats the gênerai admonitions of the interstate 
commerce act. Such an order does not give any additional sanction 
to the statute; neither does it forbid the doing of any spécifie acts. It 
simply leaves the questions whether the threatened rate is reasonable, 
or whether it would operate as an undue préférence or as an un- 
reasonable discrimination, to be tried and deterrained in a proceeding 
for contempt before a chancellor, inetead of being tried in the usual 
way before a court and jury, in an action for damages, after the rate 
nas been exacted or actually demanded on a tender of property for 
shipment. Perceiving, apparently, that the gênerai language of the 
order left ail vital questions undetermined and open for considération 
in supplementary proceedings, the trial court next addressed itself to 
the task of flxing a maximum rate to be thereafter observed, and in 
the third paragraph of the restraining order prescribed such a rate, and 
commanded the défendants to conform thereto. In so acting the trial 
court, in our opinion, exceeded its lawful jxiM'ers. In the flrst in- 
stance interstate freight rates must be established and put in force by 
the carrier, or by the national législature, or by some commission or 
administrative body on whom the authority to prescribe rates has been 
101 F.— 50 
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duly conferred by fhe national législature. When the carrier promul- 
gates a schedule af rates, iwithout preyious conférence with its patrons, 
it acts under the mandate of the statute and the common law that ail 
rates niust be fair and reasonable, and under and subject to the rule 
that it may be called to account by the shipper in an action at law for 
damages, provided any unreasonable or unjust rate or charge is either 
exacted from the shipper or demanded. When a rate that has been 
exacted or demanded is challenged on the ground that it was un- 
reasonable or unjust, it is within the province of a court and jury to 
détermine the issue so raised, and to redress the wrong, if one has been 
committed; but, before an alleged unreasonable rate has been either 
paid or demanded on an actual tender of merchandise for shipment, 
it is not within the legitimate province of a court of equity to inter- 
pose and flx a maximum rate, and thereupon enjoin the carrier from 
demanding morç than the rate so established. Such an order effect- 
ually deprives an Interstate carrier of its right to change and flx rates 
which is conceded to it by the interstatç commerce act. It is tanta- 
mount both to making a çontract between the shipper and the carrier, 
and to an exercise of the législative power of prescribing rates, neith- 
er of which powers properly belongs to a court of equity. Interstate 
Commerce Commission v. Cincinnati, îf. O. & T. P. Ey. Co., 167 U. S. 
479, 493, 17 Sup, Ct. 896, 42 L. Ed. 243; Cincinnati, N. 0. & T. P. 
Ey. Co. V. Interstate Commerce Commission, 162 U. S. 184, 196, 197, 
16 Sup. et. 700, 40 L. Ed. 935; Express Cases, 117 U. S. 1, 29, 6 Sup. 
Ct. 542, 628, 29 L. Ed. 791; Atchison, T. & S. P. E. Co. v. Denver & 
N. O. R Coj,' 110 U. S. 667, 685, 686, 4 Sup. Ct. 185, 28 L. Ed. 291; 
Pullman Palace-Car Co. v. Missouri Pac. Ey. Co„ 115 U. S. 587, 598, 
6 Sup.iCt. 1^4 29 L. Ed. ^99; nttle Eock & M. B. Co. v. St. Louis S. 
W. Ey. Go., 27 U« S. App..380, 387, U C. C A. 417, 63 Fed. 775; Little 
Eock & M. E. Co. V. St. Louis, I. M. & S. Ey. Go. (C. C.) 41 Fed. 559, 
563..,, , ,, 

Aeide from thg foregoing considérations, we perçoive no reaaon why 
the remedy at law for the threatened wrong ^hould be pronounced 
ineffectuai or inadéquate. Thç damages that the eomplainant will sus- 
tain if it is right in its contention as to the iinreasonableness of the 
proposed rates can be ascertained by a court and jury, >vhile it is 
not suggested that the défendant company is i^i^olvent, or that it 
wilI be unableto respqnd for such damages as' a jury may assess. Be- 
sides, a single verdict before a jury establishing the unreasonableness 
or discriminating character fit thç proppsed rate would probably lead 
to a withdrawal of the rate, and avoid the necessity of fiiirther actions. 
But, be this as, it may, we are of opinion that so much of the restrain- 
ing order from which the appeal is taken as aflorded any substantial 
relief to the complainant company, namely, that part thereof which 
pregeribed a maximum rate, and enjoined the deJEendant company from 
demanding greater compensation, was in excess of the power ; of tl^e 
court, and cannot be upheld. It may well be that the interstate com- 
merce act would be much more effectuai in accomplishing the objecta 
which it was designed to accpmplish if the commission provided for 
therein was empowered to prescribe a schedule of maximum rates in 
cases like the one in hand. But that power, it seems, bas not been 
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conferred, and tBe courts cannot enlarge the authority of the commis- 
sion by enforcing orders of that body which it has no power to make. 
Neither can the courts undertake to name a maximum rate in advance, 
and enjoin a carrier from violating it. 

There were some other questions of a jurisdictional nature discussed 
at the bar, but we bave not deemed it expédient or neceesary on the 
présent occasion to examine them critically, and accordingly shall ex- 
press no opinion thereon. In view of what has been said we conclude 
that the decree below should be reversed, with directions to dismiss 
the bill of complaint; and it is so ordered. 



NEININGER v. COWAN et al, 

(Clreult Coui't of Appeals, Fourth Circuit. May 1, 1900.) 

No. 347. 

1. Trial— DiRBCTioN op Verdict. 

A court may properly direct a verdict for défendant on the conclusion 
of plaintiff's évidence iu an action in vs-hich the right of recovery dépends 
upon the questions of négligence and contributory n^ligenee, where the 
conclusion follovys, as a inatter of law, that no recovery can be had upon 
any view that can properly be taken of the faets the évidence tends to 
establish. 

3. Same— Issue bpoh Motion to Dikkct Verdict. 

A motion for direction of a verdict, like a demurrer to évidence, admits, 
not only what the évidence proves, but the ultimate facts which it tends 
to prove. 

3. Raji.uoads— Injury at Ckossinq— Contributory Nboligence. 

In an action against a railroad company to recover for an Injury at a 
Crossing, it clearly appeared that défendant was guilty of négligence, in 
failing to guard the crossing as required by an ordinance, or to give the 
statutory signais. It also appeared from plaintifC's own évidence that 
he was familiar with the crossing, which was on a principal street of a 
city; that he approached the crossing, drivlng a wagon, in the early 
moming, on the side of the street where his view of the track in the di- 
rection from which the train approached was obstructed by buildings un- 
til he was within 10 feet of the track, although from the other side of the 
street he could hâve seen along the track in both directions for a consid- 
érable distance; that be observed that there was no watchman, as was 
usual during the daytime, but drove upon the track without stopping to 
look or listen. Heîdv that such évidence disclosed contributory négligence, 
which was a proximate cause of the injury, and justified the court In dl- 
recting a verdict for the défendant. 
Waddill, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of West Virginia. 

John A. Howard and J. B. Driggs, for plaintiff in error. 

Henry M. Kussell, for défendants in error. 

Before GOPF and SIMONTON, Circuit Judges, and WADDILL, 
District Jùdge. 

SIMOKTON, Circuit Judge. This case comes up by writ of error 
to the cir'cuit coiirt of the United States for the district of West 
Virginia, The action was brought by the plainfiitf, Frederick W. 
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Neininger, against John K. Cowan, and Oscar G., Murray, receivers 
of the Baltimore & Ohio Railroad Company. The cause of action is 
injuries received by the plaintifE in à collision with the railroad train 
of the défendants at a railroad crossing at the intersection of Main 
and Sixteenth streets, in the city of Wheeling, W. Va. The cause 
was heard in the circuit court with a jury. Only the testimony on 
the part of the.plaintifl was taken. From this it appeared: That 
the plàintiff is by occupation a butcher, résident in the town of 
Bridgeporf, Ohio. That he had , fréquent occasion to cross the 
bridge leading from Bridgeport if> Wheeling^ and to visit the^latter 
city. The chief purpose of his visit was to purchase méat from the 
Swift Beef Company, which had a place of business close to the 
dépôt of the Baltimore & Ohio Railroad. His visits had been made 
chiefly in the daytime," towards the afternoon. Several times he had 
been there in the early morning, about 4 o'clock. On the n^orning 
of 28d April, 1896,' a little before or about 3 o'clock, he crossed the 
bridge from Bridgeport, and drove' into Wheeling, in a two-horse 
wagon, covered, with wooden sides. The driving seat was in front 
of the wagon; aùd outsïde ' of the aides, protected with curtains, 
which fôldéd up, and which were so ifolded on this occasion. On 
the morning in question; he entered Main street to the north of 
Sixteenth street, and the place of the crossing of the railroad track. 
His horses were trotting, and continued to trot until he got within 
about 50 or 60 feet of the railroad track, when he puUed his team 
down to a walk, and, without stopping, çipntinued his course up to 
and upon the railroad track. Just as he got on the track the train 
of the défendants, which^had left the dépôt a short distance from 
that point, going east, collided with his horses and wagon, killed 
one horse, injured a:nother severely, smashed the wagOn, threw hini 
out on the pavement, and inflictéd very serions injuries upon him, 
from which he bas only partially recovered. The point of collision 
was the railroad crossing at the intersection of Main and Sixteenth 
streets. The plàintiff, in bis wagon, approached this point, pass- 
Ing on the west side of Main street, between the curb of the pave- 
ment and the track of the Wheeling Street-Baiiway Company. The 
distance between this curb and this railway is 19 feet 4 inches. On 
this side of Main street, at the corner of Main and Sixteenth streets, 
there is a two-story brick building, and on Main street, next adjoin- 
ing, are two other brick buildings, of two stories each. Thèse pre- 
vent any one from seeing on the railroad track until he cornes with- 
in 10 feet of the track, and from that point he can see about 64 feet 
on the railroad track. Had he gone on the east side of Main street, 
he could hâve had, from a point 18 or 20 feet from the railroad 
track, an unobstructed view of the track from every direction. The 
ordinances of Wheeling provided that this Baltimore & Ohio Rail- 
road Company should erect and maintain in good order a gâte 
àt this crossing, properly managed by a watchman. It was further 
provided that, until gâtes should be erected and put in opération, 
no railroad company should run a train through the city at a 
greater speed than 4 miles an hour, and, after the gâtes were so put 
up and in opération, at a greater apeed than 6 milea an hour. The 
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railroad company had, some years before this accident, erecled and 
maintained a gâte at this point; but it had been removed more thau 
a year before this, and no gâte had thereafter been constructed. 
The testimony showed that the railroad company, in the daytime, 
had a man with a flag at this place to give warning of approaching 
trains, and plaintifE had seen this précaution taken. On the morn- 
ing in question, which was just aboutdaybreak, they had no such 
flagman stationed at that point. There is some confusion in the 
testimony as to the speed with which the train was moving. Some 
of the witnesses say at 15 miles an hour; some, as low down as 
4 miles an hour. As soon as the accident occurred, the train was 
stopped, and when stopped it had passed the place of the accident 
the length of the locomotive and tender, and a large part of the 
baggage car. The plaintiff did not stop his wagon. He says that 
he listened for a train, and heard neither the bell nor whistle, nor 
the puffing of the engine, nor the noise of the train. Any sound 
which could come to him would be obstructed by the buildings on 
Main street, which were between him and the coming train. There 
is no evider»ce that any bell was rang or whistle sounded- One of 
the witnesses speaks of the puffing of the engine so loud as to in- 
duce the belief that they were going up a grade. The law of West 
Virginia requires a bell or steam whistle to be sounded by every 
locomotive at a distance of at least 60 rods from any place where 
the railroad crosses any public street or highway. At the close of 
the plaintiff's testimony, and after argument, the court instructed 
the jury to find for the défendant, because of the négligence of the 
plaintiff, which contributed to the injury. Thereupon plaintiff ex- 
cepted, a writ of error was allowed, and the case in hère on assign- 
ments of error as follows: Because the court erred in sustaining 
the motion of the défendants to exclude the plaintiff's testimony, 
and directing the jury to flnd a verdict for défendants; because the 
court erred in overi-uling plaintiff's motion to set aside the verdict 
and grant a new trial, and in rendering judgment for the défend- 
ants; because the court erred in holding that the plaintiff, on facts 
shown by the testimony set forth in the bill of exceptions, was 
guilty of contributory négligence. The first and third grounds of 
exception will be considered. The second assignraent of error can- 
not be considered hère. Railwav Co. v. Struble, 109 U. S., at pages 
384, 385, 3 Sup. Ct. 270, 27 L. Ed. 970. 

The court instructed the jury to flnd for the défendant. This it 
was compétent to do. "It is now the settled rule in the courts of the 
United States that when, on the trial of a civil case, it is clear that 
the state of the évidence is such as not to warrant a verdict for a 
party, and that if such verdict were rendered the other party would 
be entitled to a new trial, it is the right and duty of the judge to di- 
rect the jury to find according to the views of the court, Such is 
the constant practice, and it is a convenient one. It saves time and 
expense. It gives scientiflc certainty to the law in its application to 
the facts, and promotes the ends of justice." Bowditch v. Boston, 
101 U. S. 18, 25 L. Ed. 980; Griggs v. Houston, 104 U. S. 533, 26 L. 
Ed. 840; Montclair v. Dana, 107 U. S. 162, 2 Sup. Ct. 403, 27 L. Ed. 
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43è. :ïn';M|i6tt T. Railway Co!, M U. S. 245, 14 Sup. Ct. 85, 37 L. 
Ed; 107*0, }tis>pld: . , : ' 

"Thor^b questions pf négligence and oontributory negUgpnce are ordlnarily 
questions offàct to be passed upon by a jury, yet, -when the undisputed évi- 
dence là so ébnclusÎTe that the court would be compelled t& sèt aside a verdict 
retnrned In oJJpositlôn to It, It may withdraw tbe case from the considération 
of the Jury and direct a veydlct'^ 

Seè, aisé, MitcheU v. Bailroad Co., 146 U. S. 513, 13 Sup. Gt. 259, 
36L. Ed. 1064. 

This rtiHûg ûf the trial court is a ruling upon the law. It, in 
effect, holds, as û mattet of law, that the party catinot recover. "The 
case should be left to the jury unles^ the conclusion f ollows, as a mat- 
ter of law, thàt'no recovery can be had upon any view which can 
be properly takén of the facts the évidence tends to establish." 
Dunlap V. Eaîlrbad Co., 130 U. S. 649, 9 Sup. Ct. 647, 32 L. Ed. IGSa 
The motion mâde in thé case at bar is the one now made, taking 
the place of a demurrer to thé évidence. "In such a case," says the 
court in Railroad Co. v. Woodson, 134 U, S., at page 621, 10 Sup. 
Ct. 630, 33 L. Ed. 1035, "thë practice ôf a demurrer to the évidence 
can be tesorted to, ora inotion to ëxclùde the évidence from the 
Jury, oï iii^ti'Uct thein-that plaintîff cahnot recover, which motions 
are iû thé nàtuf-é of deniurférs to the évidence, though less technical, 
and ha vè in nlany statessupersedéd the ancieiit practice of a de- 
murrer tô the evidencél'^ This béing so, although the ruling of the 
court bélow depended lâï^ëly upon ità discrétion (Stéwart v. Lan- 
sing, 104 U. Si 511, 26"L. Ed. 866),' yet it was such an exercise of 
discrétion asîs revieWable in thlS' Court, — a décision upon a ques- 
tion of law, 'which properly cornes hëre on a Tvrit of error. We 
taust then inqoire, was this discrétion rightfully exercised in the 
casé at bar? The ruling goveming the court when this motion is 
ptesënted is that stated in' Dunlap v. Railroad Co., supra: 

"The case mtifet be'léft to tte Jury uiilass the conclusion follows, as matter 
of Ww, that rio recovery can be had upon any view whlcU can be properly taken 
of the facts the évidence tends to establish." 

Such a motion, like the demurrer to the évidence, admits, not only 
what the testimony proves, but what it tends to prove. The ultimate 
facts are adlnitted. Railroad Co. v. Woodson, 134 U. S. 621, 10 Sup. 
et. 628, 33 L. Ed. 1032. This being the law apjiiièable to this case, 
was the court belgw in error in dirècting a verdict for défendant? 
There can bé no doûbt, frOm the testimony presentèd at the trial, that 
tbe défendants wére guilty of négligence. The train approaçhed a 
Crossing of tWo iinportant streetis jn the city, and gave no notice 
TVhatevér of ité cOming. The witûeèses hëard no béll, and no whistle 
Was soundëd. Ko gâtes had beeh ereçted at the crossing, and no 
pèrson was sïàtloijed at that place to giyë notice of a moving train, 
^ë défendants hàd neglèctéd to bbsiervé the règillations prescribed 
bdth b^'ahact bf thë legi^latù'ré' and by thë ordinancés of the city. 
Èo ït JnuSt be assùjinëd that at tHë 'tinië of the accident, and àà otie 
cause pf the actident, there wafe négligence otf; the part of thë dé- 
fendant^; But 1;his dbès not decidç th^ case. "The question in such 
cases'* as this at bai* "is (i) wh'ether the daihiage Was occasioned en- 
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tirely by the négligence or improper conduct of the défendant; or (2) 
whether the plaintiff himself so far contributed to the misfortune by 
his own négligence or want of ordinary care and caution that, but 
for such négligence or want of care and caution on his part, the mis- 
fortune would not hâve happened." Eailroad Co. v. Jones, 95 U. S. 
442, 24 L. Ed. 507; Eailway Co. v. Ives, 144 U. S. 424, 12 Sup. Ct. 
679, 36 L. Ed. 485. 

The law is well settled by Judge Sanborn (Mr. Justice Brewer sitting 
with him and concurring) in Railway v. Moseley, 6 G. G. A. 643, 57 
Fed. 922, 12 U. S. App. 601: 

"In order to maiutain an action for négligence, when tlie Injury was not 
wantonly, maliciously, or intentionally inflicted, It must appear that tlie négli- 
gence of the défendant was the proximate cause of the injury, and it must 
not appear that the négligence of the plalntiffl contributed to that injury. 
When a diligent use of the sensés by plaintifE would hâve avoided a known or 
apprehended danger, a failure to use them is, under ordinary clrcumstances, 
contributory négligence, and should so be declared by the trial court; and, 
when contributory négligence is established by the uncontroverted facts of 
the case, it is the duty of the trial court to instruct the jury that the plaintiff 
«•annot recover." 

Négligence is the failure to do what a reasonable and provident per- 
son would ordinarily hâve done under the circumstances. Railroad 
Go. V. Jones, 95 U. S. 439, 24 L. Ed. 406. That négligence is the 
proximate cause of au injury from which the injury might and ought 
to have beén foreseen or reasonably anticipated under the circum- 
stances as its probable resuit. It goes without saying that injury 
from engines or cars can be and ought to be foreseen or anticipated as 
the probable resuit of walking across or on a railroad track without 
looking both ways and listening for approaching engines. This is 
demonstrated by the fact that so universal is the expérience that it 
has become a settled rule of law that such action is négligence. Rail- 
way V. Moseley, supra; Elliott v. Railway, 150 U. S. 245, 14 Sup. Ct. 
85, 37 L. Éd. 1068. The négligence of the servants of a railroad Com- 
pany in not sounding a whistle or ringing a bell does not excuse a per- 
son for not exercising ordinarv care in crossing a track. Railroad Go. 
V. Houston, 95 U. S. 697, 24 L. Ed. 542. 

In the case before us the plaintif! was no stranger to the city of 
Wheeling. He was in the habit of going into it frequently, and was 
perfectly familiar with the place of the accident. He knew that the 
railroad track crossed at that place. He knew that the dépôt was 
a very short distance from it, and that trains left it for the East in 
the early morning. The track at the crossing in itself gave warning 
of danger. The absence of gâtes and the nonappearance of a flagman 
at that point gave significance to this warning. Entering Main street 
in his wagon, he trotted his horses towards the railroad crossing until 
he reached a point 50 or 60 feet from it. Then he slowed down to a 
walk, but kept going on. His plain duty, approaching that crossing, 
was to stop, look, and listen. Had he, instead pf going on the west 
Bide of the etreet, gone on the opposite side, he could have looked upon 
the track, up and down, before he reached the crossing. Instead of 
this, he selected the other side, from which his opportunity of seeing 
was prevented by the buildings at the corner of the crossing, and his 
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ability of hëaring diétinctly was diminished by the samé cause. tJii- 
der thèse circuiÈstaflcès/'aiïable tO'Seè as well as to hear, it was àll 
the more inctinlbènt lipùn him to stop. This he did not do. Bome- 
thing must hâve ptevented him f roiu hearing the train. One of his 
witnéssés, who was On that train, whose, attention was not specially 
called to the fact, stated that as they were approacMng the crossing 
the engine was giving that lond, pufflng noise, indicatirig that it was 
going up grade. Plaintiff did not hear this,— whether from inatten- 
tion, or because of the' noise of his moving wagon, does not appear. 
He did not hear. Ail the more was it his duty to stop. Ordinary cau- 
tion would hâve compelled him to stop. Had he done so before cross- 
ing thé track, the accident could not hâve happened. He went on, 
goton the track, and was injured. He himself contributed to the 
injury. The judgment of the circuit court is afiirmed. 

WADDILL, District Judge, dissents. 



CHICAGO G. W. RY. CO. v. NORTHERN PAC. RY. 00. 

(Circuit Court of Appeals, Elghth Circuit. Aprll 16, 1900.) 

No. 1,250. 

CONTEACTS— AaHBEMBNT POK JoiNT UsB OF RaILWAT TbACK— CONSTRUCTION 

BT Parties. 

A contr^ct between ràllroad companles for the joint use of a traek pro- 
vlded that one of the companles sîould keep and malntain the property 
to be so jolntly used In good order, condition, and repair, renewing and 
replaclng the same, and the différent parts thereof, as necessary, and that 
the second Gompany should pay Its proportlonate share of the cost there- 
of, on a wheelage basjs, on receipt of manthly Itemized statements. For 
10 years such statements included tbe expansé of maintaining and paying 
flagmen, station agents, operators, switch-lamp tenders, tovver men, and 
slmilar employés whose services were necessary to the safe and orderly 
opération of the trains of the parties over the joint track, and the second 
Company, wlthout objection, pald its proportion of such expenses. Held 
that, in view of such construction of the contract by the parties, it must 
be eonsidered as haying been intendéd to Include such expensè, either by 
the terms tised or by implication, as a part of that to be borne by the 
parties jolntly, and that after such a length of time neither the parties 
nor their successors in luterest could Insist on a différent construction. 

In EïTor to the Circuit Court of the United States for the District 
of Minnesota. 

On the 21st day of September, 1885,,. a contract was entered Into between 
the St. Patil & Northern Pacific Rallwây Company, party of the flrst part, the 
Northern Pacific Ràllroad Company, party of the second part, and Mlnniesota 
& Northwestern Railrbad Company, party of the thlrd part, relating to the 
joint use and opération of a certain portion of the St. Paul & Northern Pacifie 
Rallway Compaay's tracks. The plalntiff In this case has succeeded to the 
rlghts of the Northern Pacific Ràllroad Company and, the St. Paul & Northern 
Pacific Ràllroad 'Company under that contract. The défendant is sUccessor 
to the obligations of the Minnesota & Northwestern Ràllroad Gompany. This 
action is broi^ht by the Northern Paelflc Rallway Company against the Clvlcago 
Great "Western Rallway Company to recover $4,605.21 alleged to be, the de- 
fendant's proportlonate share, computed on a wheelage basis, according to the 
terms of thé eonti-act, for "salaries of flagmen, station agents, operators. 
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switch-lamp tendors, tower raen, and siiiiUar employés neccssai'ily and properly 
engaged in the opération of the Unes used by the défendant, and withont wliicli 
tlie défendant could not operate over said lines, aud for niaterial, sueli as oil 
for switcli lamps, materials used in stations, and ttie like, whicli material was 
necessary to the opération of said Unes, without the use of whieh the défendant 
could not hâve operated over the sanie." The défendant denied its iiability. 
The parties Avaived a jury, and the ease was tried by the court, whose flnd- 
inj; was gênerai in favor of the plaintiff for the amount claimed. .Tudgment 
was rendered aceordingly, and the défendant sued out this writ of error. 

F. B. Kellogg (Daniel W. Lawler, on the brief), for plaintiff in 
error. 

0. W. Bonn, for défendant in error. 

Before CALDWELL, SAXBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Contracts between railroad corapanies similar to the one in suit are 
not uncommon, and the obligations of the companies entering into 
them are commonly well understood. While such contracts provide 
for the joint use of the railroad track, it is obvious that the several 
companies cannot each hâve its own time-table, train master, tower 
men, operators, and the like for regulating the movement of its trains 
over the joint track. The régulation and movement of trains over the 
joint track must necessarily be committed to a single head. That is 
a business which admits of no divided authority. And so, too, it must 
be made the spécial duty of some one of the companies to keep the 
joint track and its appurtenances in good order and condition for the 
running of trains. While thèse duties in the flrst instance are de- 
volved on some designated company, the cost thereof is usually charge- 
able to the joint account of the companies using the joint track, in 
proportions agreed upon. 

The provisions of the contract involved in this suit on the subject 
of the joint expenses, and necessary to be considered in the disposi- 
tion of the case, are as f ollows : 

"Sixtlj. The Pacific Company shall and will lieep and maintain in good order, 
condition, aEd repair, during tlie continuance of this agreement, the propcrty, 
the right to the joint use whereof is hereby granted, renewing and replacing 
the sa me and the différent parts thereof as necessary. And the Minnesota Com- 
pany does hereby covenant, promise, and agrée to and with the Paciflc Com- 
pany that, in addition to tlie said rentals, it, the Minnesota Company, shall 
and will pay to the Paciflc Company, on the lOth day of each month after the 
rentals aforesaid shall hâve begvm to accrue, and during the existence of this 
agreement, such i)roportion of the cost and expense of keeping in good order. 
condition, and repair, aud of maintaining, renewing, and replaeing, the prop- 
erty covered by this agreement, inchiding preniiums paid for Insurance' thereon, 
during the then last precediug calendar month, as the number of wheels lier 
mile.it shall hâve run over tlie said proiierty, or any part thereof, during sucli 
mohth bears to tlie whole number of wheels per mile run over the sanie during 
the same month. 

"Seventh. The Paciflc Company shall keep true and ac-cnrate accounts in 
détail of the actual cost and expense of auy and ail substantial and permanent 
Improvements it shall make. or cause or procure to be made, upon or to 
the property covered by this agreement, and of the actual cost and expense of 
the maintenance, and the keeping in good order, repair, and condition, of said 
property, and of any aud ail renewals and replacements it sliall make of any 
part thereof, and aiso of the number aud mileage of wheels run on or over said 
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property, or any nàrt thpreof, durlng- each month. And the 'Pacific Company 
shall, on or before tliéiEiai Bay of eacU tùbiith, furnish to itlié Minnesota Com- 
pany, at its office jitt tHe cily of St. Papl, à statement of àll sald costs and 
expenses pàid dùring the thén last precéding montli, aild also a statement of 
the entire number of wheels,run over the jirpéerty covered by tliis agreement 
by ail parties using th'e sàœe dùring said last precéding month, and the total 
mileage thereof; and the Minnesota Company shall furnish to the Pacific 
Company, at its office in the city of St. Paulj on or before the lOth day of 
each month, a statement of the number of wheels run by it over its said prop- 
erty, dùring the then precéding month, and the total mileage thereof." 

By the express terms of the contract, the Northern Pacific Cîom- 
pany covenants that it "will keep and Jnàintain in good order, condi- 
tion, and repair, dùring the bôntinuahce of this agreement, the prop- 
erty, the right to the joint use whereof is hereby granted, renewing 
and rejilacîiig the samcj 'aËd'the différent parts thereof, as necessary" ; 
and the Minnesota Conipany covenants that it "will pay the Pacific 
Cdm'pàilj, oh the lOth day of each month^ * * * such proportion 
of thé èdst ànd éxpensè Of feéèping in gooa>6rder, condition^ and repair, 
and of niàiritàining, renewing, and replàcîhg, the property covered by 
this agreemeht, including premiuma paid for insurance thereon, 
* * * as the number oï tvheels per mile it shall hâve run over said 
propertyi or any part thereof, durîng âtich month, bears to the whole 
number of ivheels per mile ruh over the sâlùe dùring the same month." 

The conteiïtion of the défendant is that the clause éf the contract 
which imposes bh it thé Obligation td pay this agreëd proportion of 
the éXpénSe of maintâining'the property' does not impose on it the 
obligatioh to pây the like prdportiOn of ffie cost and expénse of main- 
tainiïlg aûd paying flagmen, station agents, operators, switch-lamp 
tenders, towér méù, ànd shnilar employés Whoae services are necessary 
to the eafé'ànd Orderly passage of traihs over the joint track. If the 
paragraph of the contract quoted imposes on the Northern Pacific 
Company thè obligation' to pay thé last-hamed expenses, then the 
same paragi^ph imposes oh the défendant the obligation to pay its 
proportionate share thereof, because the same language is used in both 
instances. If thèse expenses are hot covered by this paragraph of the 
contract, then there is no provision whatever for their payment by 
either conipfthy; and in that aspect of the case it might well be con- 
tended that thèse operating expenses necessarily incurred in the joint 
use of the track, and for the equal beneflt of the companies using the 
joint track, should be shared in the same proportion as the expense of 
maintaining the joint track. It was obvious that thèse expenses 
would hâve to be incurred by the joint use of the track, and -Siat they 
would hâve to bè paid by one party or the other, or shared between 
them. 

The most that can be claimed by the défendant is that the contract 
does not in express words impose on either party the obligation to 
pay thèse expenses or any part of them. Oonceding this to be so, the 
inquiry arises, what implications in this regard may be fairly drawn 
from the express provisions of the contract taken as a whole? A part 
of the obligations arising out of every contract, no matter how detailed 
its provisions may be, are implied obligations, and what is implied in 
a contract is as much a part of it as what is expressed. And, when 
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we corne to the considération of the implications in tliis contract, we 
hâve the best possible light to guide us in its construction. We bave 
the explicit and long-continued construction placed upon the contract 
by the parties themselves. 

From the very inception of the contract, and continuing for a period 
of 10 years, the Northern Pacific Company claimed, and the défend- 
ant company paid, a share of thèse operating expenses on monthly 
bills, which set forth clearly and distinctly each item of expense hère 
sued for. During that long period there was no suggestion from any 
quarter that the défendant company, or its predecessor in interest, 
was not obligated to pay the same proportion of thèse operating ex- 
penses as those incurred in maintaining, repairing, and insuring the 
property. Its obligation to do so was admitted every month iu the 
year for 10 years by the payment, without protest or question, and 
with full knowledge of ail the facts, of the monthly bills for its share 
of thèse expenses. It is a canon in the interprétation of contracta 
that the practice of the parties under them may furnish a solid basis 
on which their construction may rest. "Tell me," says Lord Chan- 
cellor Sudgen, "what you hâve done under a deed, and I will tell you 
what that deed means." Attorney General v. Drummond, 1 Dru. & 
Wal. 353, 366, aiïïrmed on appeal in Drummond v. Attorney General, 
2 H. L. Cas. 837. This remark of the lord chancellor bas corne to 
be accepted as a maxim in the construction of contracts. Topliff v. 
Topliff, 122 U. S. 121, 127, 7 Sup. Ct. 1057, 30 L. Ed. 1110; Steinbach 
V. Stewart, 11 Wall. 567, 570, 20 L. Ed. 56; Chicago v. Sheldon, 9 
Wall. 54, 19 L. Ed. 594; Hamm v. City of San Francisco (C. C.) 17 
Fed. 119, 124; Mathews v. Danahy, 26 Mo. App. 660; Jennings v. 
Machine Co., 138 Mass. 594; District of Columbia v. Gallaher, 124 U. 
S. 505, 8 Sup. Ct. 585.. 31 L. Ed. 526; Knox Co. v. Ninth Nat. Bank, 
147 U. S. 91, 13 Sup. et. 267, 37 L. Ed. 93; Leavitt v. Investment Co., 
54 Fed. 439, 4 C. C. A. 42.5, 12 U. S. App. 193; Metropolitan Nat. 
Bank v. Benedict Co., 36 U. S. App. 604, 20 C. C. A. 377, 74 Fed. 182; 
Central Trust Co. v. Wabash, St. L. & P. Ey. Co. (C. C.) 34 Fed. 254. 
The last case cited was strikingly like the case at bar, and we refer 
to and adopt the reasoning of Judge Thayer in that case as a Sound 
exposition of the law applicable to this case. 

There is in this case no inconsistency between the terms of the con- 
tract and the practice of the parties under it. There is no provision 
in the contract that the Northern Pacific Company shall pay thèse 
joint operating expenses, or that they shall not be shared between 
the parties in the same proportion as the expenses of maintaining and 
repairing the property and paying the Insurance thereon. Neither 
party to the contract was more intelligent, or had a better oppor- 
tunity of understanding the obligations it imposed, or was more fa- 
miliar with its subject-matter, than the other. Each party to the 
contract had a copy of it. They were on equal terms in every respect. 
The contract related to a subject-matter peculiarly within the knowl- 
edge of ail the contracting parties, and they, better than any one else, 
knew the duties and obligations it imposed on them, respectively; 
and having agreed in plaeing the same construction on its words or 
its implications— and it is immaterial which— for such a long period, 
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and that Ctinstruction haïmonizing with the provisions of the con- 
ti'àct, an^ cetl^înly not being inconsisteiit with anything contaiiied 
therein, it is n6w toc late fOr one of the parties, or the court, to 
change it. This was the construction placed on the contract by those 
who made it as long as théy were in authority, but in the lapse of 
years they séeiû to hâve passed oùt, and "now there arose up" new 
men in authority, "which knew not" the meaning of the contract as 
did those who made it, and hence ttiià lawsuit. But a change of offl- 
cers cannot be permitted to work a change in the meaning of a con- 
tract long ago settled ahd agreed upon. The judgment of the circuit 
court is aflfirined. 



NORCROSS V. NAVE & McCORB MERCANTILE 00. et al. 

(Circuit Court of Appeals, Bigbth Circuit, April 16, 1900.) 

No. 1,273. 

Bankbuptct— Appeai,— TiMÈ OF Takinq Appeau 

Wliere tlïè appellent, within 10 days after a decree of the district court 
adjudging hîta a bankrupt, prayed an appeai therefrom, which was allowed 
by the judge, and fllei an appeal bçnd, tout the prayer for the appeai, 
and its allowance, and the citation and service thereon were not filed in 
the district court untll âfter the expiration of the 10 days, held, that the 
appeai was not "taken" wlthln thé time limited by Bankr. Act 1898, 
§ 25a, and must be disrÉlssed. 

Appeai f^pm the District Court of the United States for the West- 
ern District of Missouri. 

J. W. Sullinger and Benjamin Phillip, for appellant. 
George W.iGrrovee, for appellees, 

Before CALDWELL, 8ANB0EN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. On the 20th day of April, 1899, John 
R. Norcross, the appellant, was adjudged a bankrupt by the district 
court of the United States for the Western district of Missouri, St. 
Joseph division. On the 28th of Aprll^ 1899, he prayed, and was al- 
lowed by the district judge, an appeai to this court from the decree 
adjudging him a bankrupt; but the prayer for the appeai, and its al- 
lowance, and the citation and service thereon were not filed in the 
district court until the 2d day of May, 1899. Section 25a of the 
bankruptcy act, which allows an appeai from the court of bankrupt cy 
to the circuit court of appeals from a judgment adjudging the défend- 
ant a bankrupt, provides that "such appeai shall be taken within 
ten days after the judgment appealed from has been rendered." In 
re Good, 39 C. C. A. 581, 99 Fed. 389. Under the décisions of the 
suprême court of the United States an appeai is not taken within the 
meaning of the section quoted until the pétition and allowance of ap- 
peai (where there is such a pétition and allowance) and the appeai 
bond and the citation are presented to and flled in the court which 
made the decree appealed from. In this case thèse papers, save the 
bond, were not flled in the district court until the 2d day of May, 
1899, more than 10 days after the judgment was entered adjudging 
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the appellant a bankrupt. From the indoisements on the bond it 
suiHciently appears that it was filed within the 10 days, but that 
is only one step towards perfecting the appeal. The presumption that 
might arise from the flling and approval of the bond (Brandies y. 
Cochrane, 105 U. S. 262, 26 L. Ed. 989) does not obtain when the rec- 
ord aiHrmatively discloses that there was a prayer for the appeal, 
and its allowance, and a citation, none of which were flled in the 
court until after the expiration of the 10 days allowed to perfect the 
appeal. The case of Crédit Co. v. Arkansas Cent. Ey. Co., 128 U. S. 
258, 9 Sup. et. 107, 32 L. Ed. 448, is directly in point, and concludes 
the question; and to the same effect are Powler v. Hamill, 139 U. 
S. 549, 11 Sup. et. 663, 35 L. Ed. 266; Farrar v. Churchill, 135 U. S. 
609, 10 Sup. et. 771, 34 L. Ed. 246. The appeal is dismissed. 



CHATFIELD et al. v. O'DWYER et al. 

(Circuit Court of Appeals, Eighth Circuit. May 21, 1000.) 

No. 1,249. 

1. Bankruptct— Appeal— Wno may Appeal. 

Under Banlir. Act 1898, § 25a, an appeal from an order of the district 
court allowing a claim presented by a créditer against tlie estate of a 
bankrupt, and which was objected to and contested by another créditer, 
eannot be talien by such objecting créditer, but only by the trustée In 
bankruptcy, as the représentative of ail the creditors. 

3. Samk. 

If the trustée, in such a case, refuses to appeal from the allowance of 
the claim, on the request of the objecting créditer, the latter may move the 
distxlct court to direct the trustée to take an appeal as requested, or te 
permit the créditer to presecute an appeal in the name of the trustée. 
The granting of such leave is in the discrétion of the district court, and 
may be conditioned on the payment of the costs of the litigation by the 
objecting créditer if the appeal is unsuccessful. 

Appeal from the District Court of the United States for the Western 
District of Arkansas. 

J. N. Cook, T. E. Webber, W. F. Kirby, and J. M. Carter, for appel- 
lants. 

K. B. Williams and W. H. Arnold, for appellees. 

Before GALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. On January 14, 1899, the Little River 
Lumber Company was adjudged a bankrupt, and the flrst meeting of 
its creditors was appointed to be held on January 25, 1899. At the 
flrst meeting the bankrupt company submitted a list of its creditors, 
showing that it was indebted to O'Dwyer & Ahern, the appellees, in 
the sum of $7,949.74. At a later date the appellees flled proof of their 
claim in proper form. Thereafter the appellants, J. L. Chatfleld and 
W. J. Buhrman, interposed objections to the allowance of the claim 
of the appellees. The objections were sent to a référée for a hearing 
and détermination, who thereafter flled a report recommending a dis- 
allowance of the appellees' demand for the amount which they claimed 
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to l?e due. The^ çasç :w^s theii tajtp f pr review in the pi^pde provided by 
tiie bankruptactiliefçjre tlié judgé ofthe district court, sitting in bank- 
ruptcy,whoreVers€idithe action of tlie référée, and allowed the claim. 
é^ ï'ed. 5^. Ftprà thi^ latter ord^r the objeçttag ; creditors, J. L. 
Ohatfleld and W. Jj pi^Urman, bâte ^ppealed to tbis court, under the 
PTOyisjons of sectibij. 2iS >f , tlje bankrupt act, approvpd July 1, 1898. 
ÎTo oi^e else bas unitédiri'tfiëappeal. A motio» lias beau flled to dis- 
miss tbe appeal, jand tbe question to be determiçiéd is wbetber thé 
appeal tp tbis court ç^-n be prosecuted by the appellants, or whether 
the appÉjalshouId bave, been prosecuted by the trustée of the bankrupt, 
as thejreprespntative of ail of its creditors. 

Seption 8 Qi, the bankrupt law of 1867 (now section 4080 of tbe 
Eevised Statutes of tbe tJnited Stâtés) allowed an assignée who was 
dissatisfled with the allowance of à daim agaihst the bankrupt's 
estate to appeal from the décision of the district court by which 
the allowance was made to the circuit court for the same district; 
and it was well established under that act that a créditer could 
not appeal from the allowance of a claim against the bankrupt estate, 
because the right of appeal was given to the assignée, as the repré- 
sentative of creditors, and was not iû terms conferred on creditors. 
In re Troy Woolen Oo., 9 Blatchf. 191, 24 Fed. Cas. 244; In re Joseph, 
2 Woods, 390, 13 Fed. Cas. 1124; In re Place, 8 Blatchf. 302, 19 Fed. 
Cas. 790. There wa« some conflict of opinion whether under section 2 
of the ôld bankrupt act (nowl section 4986 of the Bêyised Statutes) the 
action of thé district court ÎD: allowing a claim could be revieweii by 
the circuit court on a pétition for review, or whether such allo-wance 
could only be reviewed by appeal, under section 8 of the act. Judge 
Woods màiiitainèd thé àfflrina:tiyé viéw in Re Joseph, supra, while 
Judjge Woodiruff inâintaii^éd thé négative iii Re Ti-oy Woolen Co,, su- 
pra. But it was conceded.by ail the courts before whom the question 
arose that, when an appeal was taken from an allowance under section 
8 of the old bankrupt law, it could ohly be prosecuted by the assignée. 
Jn thé case at bar we a^e, not çoncerned with the;question whether a 
creditor who bas objected to the allowance of a claim of another 
çreditor in the district court may flle a pétition to bave the action of 
tbe district éoùrt reviewed under paragraph "b," § 24, of the présent 
bankrupt act, since in the case in hjand the appeal is prosecuted under 
section 25. This latter èéetion, uhdér which the appeal was taken, 
provides ^'that appealsaS in equitycafee^ mày bé tâken in bankruptcy 
proceedings from the courts of bankruptcy to the circuit courts of 
appeals of the United States * • * in the following cases • * * 
(3) from a judgment all&wing or rejecting a debt or claim of flve 
hundred dollars or over." " It wîU be observed that it differs from sec- 
tion 8 of the old bankrupt law, in that it dœs ûot say by whom such 
appeal may bétakem Subdivision "c" of section 25 does déclare, 
however, that "trustées ehall tiot be required to give bond when they 
take appeals or sue out writs of error"; and in view of this clause, 
and in view of the fact that it is incorporated into section 25, it is 
fair to infer that congress intended that an appeal from a judgment 
of the district court, allowing or rejecting a debt or claim, to the cir- 
cuit court of appeals, should be prosecuted by the trustée. Moreover, 
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Bection 7 of the présent feankrupt law makes it the duty of a banknipt' 
to "examine the correctness of ail proofs of claims filed against his 
estate," and "immediately inform his trustée of any attempt by his 
creditore or other persons to évade the provisions of this act," and "in 
case of any person having to his knowledge proved a false claim 
against his estate, disclose that fact immediately to his trustée." The 
obvions purpose of thèse provisions of the act is to enable the trustée 
of a bankrupt's estate to take the proper and necessary steps to ob- 
ject to the allowanee of a false or flctitious claim, and to take the 
proper steps to vacate the allowanee of any such claims when they 
hâve been allowed, and the fact of their invalidity cornes to his knowl- 
edge. The oflBce of a trustée under the présent bankrupt act is en- 
tirely analogous to that of an assignée under the bankrupt law of 
1867. The trustée is elected by, and is the représentative Of, the 
creditorg; and, following the gênerai analogies of the law, he is the 
appropriate person to see that no unjust or flctitious claims are al- 
lowed to be paid out of the assets in his hands. His duties are very 
similar to those of an administrator or exécuter. It is his duty to 
ascertain that ail claims presented for allowanee, or that may hâve 
been allowed, are genuine; and under subdivision 6, rule 21, of the 
rules in bankruptcy formulated by the suprême court of the United 
States (89 Fed. x., 32 0. C. A. xxiii.), the trustée has been empowered 
to file a pétition with the référée to hâve any claim further investi- 
gated, when for any reason he may désire a re-examination of the 
same. Furthermore, if one créditer of a bankrupt may prosecute an 
appeal, under section 25 of the bankrupt law, from the allowanee of a 
claim, then any other creditor may take a like appeal upon the same 
or différent grounds, and this court may be required to entertain a 
number of appeals, ail of which are brought to test the validity of the 
same demand. In a case which arose under the old bankrupt law (In 
re Eandall, 1 Sawy. 56, 20 Fed. Cas. 226, 228), Judge Deady pointed 
out very clearly the evil results which would follow if every faetious 
creditor was allowed to litigate individually and in his own name the 
claims of other creditors, without the sanction or approval of the as- 
signée or the bankrupt court. He ruled that it was the appropriate 
function of the assignée to conduct such litigation, as the représenta- 
tive of ail the creditors; saying, in substance, that, if any creditor 
felt himself aggrieved by the action of the assignée in failing to ob- 
ject to the allowanee of a claim, he might apply to the bankrupt court 
for a rule on the assignée, either requiring him to contest the claim, 
or to allow the objecting creditor to do so in the name of the assignée. 
In view of thèse considérations, we are of opinion that after a claim 
against the estate of a bankrupt has passed the sc?utiny of the dis- 
trict court, and has been allowed by that court, an appeal from such 
allowanee, under section 2i5 of the bankrupt act, to this court, can 
only be taken by the trustée, as the représentative of ail the creditors. 
The appeal that is provided for under section 25 is the same as that 
which was provided for by section 8 of the old bankrupt law, except 
that the appeal is now prosecuted to a différent court; and ail of the 
considérations which intluenced the lawmaker in framing the old 
bankrupt act to limit the right of appeal to the assignée are equally 
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applicable to the appeal which is provided for by the présent bankrupt 
law. In so deciding, we recognize the right of a créditer to apply to 
the bankrupt courtier ^n order permitting him to prosecute an appeal 
in the name of the trustée, when he ^s called upon the trustée to 
take an appeal from the allowance of a claim against the bankrupt's 
estate, and the latter has declined to appeal. As the trustée is aa 
oflflcer of the bankrupt court, and subject to its orders, that court has 
an undoubted power either to direct the trustée to appeal when it en- 
tertains doubts of the verity of its judgment, or to make an order per- 
mitting a créditer who so desires to appeal from the allowance in the 
name of the trustée when the latter déclines to appeal. We hâve no 
deubt that such applications on the part of creditors will meet with 
favor from the respective bankruptcy courts whenever the question of 
the right to an allowance is so far doubtfui as to warrant a review of 
their judgmients. Where such leaye is sought it will, of course, be dis- 
cretionary with the district court to grant or refuse the application, 
and leave may be granted te prosecute an appeal upon condition that 
if it prove unsuccessful the ebjecting créditer shall pay the costs of 
the litigation. Any other construction of section 25 of the bankrupt 
act would, in our judgment j give captions creditors too much power 
to hinder and delay the settlement of bankrupt estâtes. Besides, it is 
a gênerai rule applicable to appeals taken in equity cases that ail per- 
sons who are interested in a decree must join in an appeal therefrom 
before the same will be heard, and ail the creditors of a bankrupt estate 
are equally interested in having a fictitious claim disallowed. It 
results from what has been said that the présent appeal cannot be 
entertained, and the same will be dismissed. 



In re NOVAE. 

(District Court, N. D. lowa, Oedar Rapids Division. June 1, 1900.) 

Bànkruptct— Pbtitioning Chbditobs — WiPB OF Bankrupt. 

Wliere tlie law of the state permits the création of enf orceable dehts 
as between husband and wife, a married woman who Is an actual creditor 
of her husband in good faith, having a claim against him which would be 
proyable in banlîruptcy, may joln in a pétition in involuntai-y banliruptcy 
against him, or, if such claim amoùnts to $500 or over, and ail his creditors 
are less than 12 in nuinber, she may maintain such pétition alone; but her 
alleged debt wîll be carefuliy serutlnized, to prevent fraud upon other 
creditors. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

John J. Ney, for petitiening creditors. 
. Kauck & Bradley, for lowa Lumber Ce. 

SHIRAS, District Judge. From the certificate of the référée it is 
made to appear that Frank Novak ^as formerly in business as a car- 
penter and contracter in lowa City; that he became indebted to the 
lowa Lumber Company in the suni of |1,605, and suit, aided by an 
attachment, wae begun in the district court of Johnson county to 
enferce payment of this debt, the attachment being levied upon realty 
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situated in lowa City, in Johnson county; that thereupon a pétition in 
banlcruptcy was tiled by Barbara Novak, the wife, and Frank W. and 
Joseph H. Novak, sons, of the alleged bankrupt, averting that Frank 
Novak was insolvent and had committed an act of bankruptcy, that 
the petitioners were creditors of the alleged bankrupt in amounts in 
excess.of |500, and that the creditors were 11 in nuniber, so far as 
known to the petitioners. No answer or other pleading was filed on 
behalf of the alleged bankrupt or any of his creditors in opposition to 
the pétition within the time flxed by the provisions of section 18 of 
the act, and, the judge being absent from the division of the dis- 
trict wherein the proceedings were pending, the clerk on the next day 
after the expiration of the time for pleading to the pétition referred 
the case to the référée for Johnson county, by whom the adjudication 
was duly entered, a day flxed for the flrst meeting of the creditors, and 
notice thereof was given to them. On the day thus flxed the lowa 
Lumber Company, the attaching créditer, appeared before the référée 
and flled a so-called answer to the pétition in bankruptcy, in which 
it averred that Frank Novak has absconded, that he owes debts in 
excess of |1,000, and dénies that thé petitioning creditors hold any 
just claims to the amount of fSOO against the bankrupt; and it is 
then prayed that the pétition in bankruptcy be dismissed. The lowa 
Lumber Company also flled separate answers to the several claims of 
the petitioning creditors, denying the validity thereof. A hearing was 
had before the référée, and from the évidence submitted the référée 
found that the creditors of the bankrupt were 11 in number, and that 
Barbara Novak, the wife of the bankrupt, held a just claim against 
her husband in an amount in excess of |500, and therefore the case 
should not be dismissed for want of jurisdiction. 

From the record now certifled up, it does not appear that the référée 
has yet passed upon the validity or amount of the claims asserted on 
behalf of the sons of the bankrupt. Furthermore, the record does not 
contain the évidence submitted to the référée, and the facts certifled 
by the référée are therefore not open to re-examination upon this re- 
view ; the only question that can be considered being whether a wife, 
holding a provable debt against her husband, can maintain a péti- 
tion for adjudication against her husband. Under the provisions of 
the Code of lowa, a wife may become the créditer of the husband. 
Thus, in Knox v. Moser, 69 lowa, 341, 28 N. W. 629, it was held that 
"under our statutes a wife may hold separate property, and her hus- 
band may exécute to her, for a lawful considération, a promissory 
note, which she may enforce against his property." Tliis being the 
settled rule in lowa, I can see no ground for holding that the wife, 
being an actual créditer in good faith, may not exercise the rij^ht con- 
ferred by the bankrupt act upon creditors to initiate proceedings in 
bankruptcy when cause therefor exists. Certainly, if the husband, 
beooming insolvent, shonld be adjudged to be a bankrupt on his own 
pétition or on a pétition flled by other creditors, the wife is entitled 
to prove up her claim, if she is a créditer in good faith. and to share 
in the distribution of the estate; and, if this be true, why should she 
not be entitled to initiate proceedings in bankruptcy, if that be neces- 
sary, in order to insure to lier a share in the division of his propertv? 
101 F.— 51 



802 101 FEDERAL REPORTER. 

If the wife holds a probable claim, theii; she cdmes within the provi- 
sions Of Section 59 of the act, wMch declami that "three or more cred- 
itors who hâve probable claims against any person * * * or if 
àll the creditors of eueh person are less than twelve in number, then 
one of such creditors * * * may file a pétition to hâve him ad- 
judged a bankrupt." The objections to the exercise of thisi right, 
based upon the contention that frauds may thereby be rendered easy 
of perpétration as against-Mrd parties, while not sufiflcient to justify 
the déniai of the right to a wife tô invdke the protection of the bank- 
rupt act, dodémand that^ the daims advanced ehall be carefully ex- 
amined^ so asto prevent tbedghts of third parties being infringed 
by bringing f opward claims which, ifthey ever had an existence, hâve 
loBg làip dormant. The raling ©f the référée that the court could 
take and hold jtrisdictiOmover the iproCeedings in bankruptcy based 
upon a provaMe claim héld by Mrs. Novak, the wife of the bankrupt^ 
în an amount: éxceeding |500, the numbèr of creditors being less than 
12, is affirmed. i . 

It must not be understood that, in thus passing upon the question 
certifled by thé référée, it is inténded io approve the practice adopted 
in this case, ' of allowing aufiattack upon the validity of the adjudica- 
tion byproctedinge takénbeforethè référée at the ûrst meeting of 
the creditors. The question whetherîaf ter an adjudication has been 
had aftet- due notice in théiioiode required by the act, it is stlll open 
to a créditer to raise an isBiié upon the jurisdictional facts, and, if so, 
what is the proper mode of procédure, are matters not considered : or 
passed updn in the présent case. ' 



.' ; Ih re CHRiStïîNSÉN. ^ 
, (District Court, N. D.'lowa.CedarEapîds Division. May 29, 1900.) 

1. PankruptcT'-^Pbefkkkncebt^Paymbiït oy Monkt. 

A pajfnjent of money to apply upon a debt due is a tra-nsfer of propelrty, 
ana, if made by an Insolvent debtor, -with the effect of enabllng the cred- 
Itor to obtain ia greater proportion ofhls debt than other creditors, con- 
stitutes a préférence, ■withia the meaqlsg cif Banl:r. Act 1898, § 60a. 

8. Same— Sbt-Ofp., 

Where a trustée in bankpuptcy oppose^ the allowîince of a claim flled by 
a creditor, based on b^ open account fbir goods sold by him to thé bank- 
rupt, on the ground tliat the credltoif hâs recelved préférences, whlch he 
haa not surrendered. In the way bfi'payments to apply on such account, 
the créditer cannot set off agalnst the tjnistee's demand for the surrender 
of such préférences the amoimt due for the goods sold, such a case not 
being one of "mutual debts or mutual crédits between the estate of a 
bankrupt and à creditor," wlthin the meaning of section 68a. 

8. Same—Nbw Crédit. 

Section eOc, providing that if a créditer has been preferred, and after- 
wards in good faith glves the debtor further crédit wlthout security for 
property which Ijecomes part of the latter's estate, the amount of such 
new crédit remaining liQpStid at the timè of the adjudication may be set 
ofC against the amount ^which would otherwlse be recoveraWe from the 
creditor, is restvicted to cases In which the trustée brlngs an action against 
the creditor, under subdivision "b" of the same section, to avoid the préfér- 
ence and reeover the amount thereof ; and such set-ofC cannot be clalmed 
by the créditer when the trustée merely opposes the allowance ef his 
proef of debt untll the préférence shall hâve been surrendered. 
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In Bankraptcy. On exceptions to ruling of référée on daims of Van 
Patten & Marks, creditors. 

Barker & McCûy, for claimants, 
Chase & Seaman, for trustée. 

SHIKAS, District Judge. From the record submitted to the court 
it appears that on the 23d day of February, 1900, Erik A. Christensen 
was adjudged to be a bankrupt, and a trustée of his estate was duly 
appointed. On behalf of the flrm of Van Patten & Marks, a claim 
was submitted for allowance, to which objections were filed by the 
trustée on the ground that the claimants had received, within four 
months preceding the filing of the pétition in bankruptcy, payments 
aggregating the sum of f984,70, which were in fact préférences, in 
that, when thèse payments were made, the bankrupt was insolTent, 
and, as the claimants had not surrendered thèse préférences, the claim 
presented could not be allowed. Upon the hearing before the référée 
it was shown that the claimants, commencing in May, 1899, had sold 
to the bankrupt goods to the total amount of $1,740.92; that there 
was due to claimants the sum of f 746.22; that from and after October 
23, 1899, the bankrupt was in fact insolvent; that the total payments 
made on the account in cash aggregate 1984.70, of which $553.21 
were made after October 23, 1899, during which time Christensen 
was in fact insolTent, although such fact was not known to the claim- 
ants when they sold the goods and receired the payments on account; 
that after October 23, 1899, the claimants sold to the bankrupt, on 
crédit, without security, goods to the amount of |577.19, which were 
added to the stock in trade of the bankrupt, and of which goods there 
remained unsold and passed to the trustée the amount of |46.92. 
Upon thèse facts the référée ruled that the claimants could not be al- 
lowed to prove their claim unless they flrst surrendered to the trus- 
tée ail préférences received by them, and in support of such ruling 
the référée held, as matters of law, that the payment of money is a 
transfer of property within the meaning of thèse worda as used in 
section 60 of the bankrupt act; that the payment of money to apply 
on an open account for goods sold does not create a case of mutual 
debts or mutual crédits, within the meaning of section 68, so as to en- 
able a creditor to set off against the claim of the trustée to recover 
préférences paid in violation of the bankrupt act the sums due for the 
goods sold constituting the debt upon which the preferential payments 
were made, and that in cases wherein the trustée défends against the 
allowance of a claim on the ground that the claimant has received a 
préférence thereon which he has not surrendered to the trustée ac- 
cording to the provisions of clause "g" of section 57 the claimant can- 
not set off against the amount of the préférence by him received the 
amount of a new crédit extended without security to the bankrupt 
after the payment of the préférence; or, in other words, that the pro- 
visions of clause "c" of section 60 are intended to apply only to cases 
wherein the trustée seeks to enforce the repayment of préférences un- 
der clause "b" of the same section. To reverse the ruling of the réf- 
érée in holding that the claimants cannot be allowed to prove their 
claim unless they surrender the préférences received, the case is now 
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bef©rè therictourt upon review, and couhsel bave very fully argued 
the questions involved, which are two in number: First. Do pay- 
ments in money, intended to be applied upon an existing open ac- 
count, create a case of mutual débits and crédits between the bank- 
rupt and the créditer, within the meaning of section 68, so as to 
entitle thedaimant to prove up a claim for the balance due on the ac- 
count af ter allô wing crédit for ail sums paid? Second. Do the pro- 
visions of clause "c" of section 60 allowing a creditor who bas ob- 
tained a préférence, but who has subeequently sold on crédit, without 
security, property which has beeome part of the debtor's estate, to 
set ofE the amount of the new crédit against the sum otherwise re- 
coverable against him, apply to cases wherein the trustée is seeking 
to prevent the allowance of aclaina.under clause "g" of section 57? 
The reason for the enactmént of section 68, providing for the allow- 
ance of a setofE in cases of mutîiai débits and crédits, is that at the 
common law^ and in the absence ôf a statute providing therefor, a 
sêt-off Of mutual débits and crédits could not be made. Thus, in 
United States V, Eckford, 6 Wall. 484i 18 ^ Ed. 920, it is said, "Ei ^t 
of set^off, properly so called, did ûot exist at common law, but is 
founded on the statute of 2 Geo. IL o. 24, § 4." Instead of leaving 
the question of set-offi to be deterniiaed nnder the variant etatutes of 
the several States, congress, by the enactmént of section 68, laid down 
the unif ormi rule to be f ollowed in bankruptcy cases with respect to 
matters of set-off, and it is entirely clear that it is not the intent of 
the section to include mère matters of payment or défense within the 
terms "mutua;i debts or mutual crédits." In the absence of any statu- 
tory enactmént,' it would.b^ open to the trustée to show in opposi- 
tion to the allowance of .a claim that it had been paid, or to reduce 
the amount thereof by proof of partial payments; and it is clear, there- 
fore, that section 68 was not enacted to secure this right, but it was 
enacted to déclare the rule governing matters of mutual débits and 
crédits not inclùded withifi the rule applicable to payments upon ac- 
count. If the contention of the claimants in this case should be sus- 
tainedj it would resuit in the conclusion that in ail cases wherein the 
trustée sought to recover back préférences received in violation of 
the act the récipient could set ofE the amoUnt of the original debt due 
him from the bankrupt, and thus in every case defeat the recovery of 
the préférence. A construction of this section which would thus cora- 
pletely defeat one of the main purposes of the act as a whole cannot 
be sustained. 

The remaining question presented for review, brieily stated, is 
whether the set-off of a new crédit, without security, provided for in 
clause "c" of section 60, is available to a creditor as against a préf- 
érence he is required to sUrrender in order to secure the allowance 
of his claim under clause "g" of section 57. On behalf of the trustée 
it is contended that by its terms clause "e" applies only to the cases 
provided for in clause "b" of section 60, whereàs on behalf of the 
claimants it is contended that the set-off thus provided for should be 
held applicable to the cases coming under clause "g" of section 57. 
It îs not to be denied that there is mnch force in the contention of 
the claimants that equitably there Js as good reason for allowing 



IN EE EUDE. 806 

the set-off in the one case as iu the other, but the point for décision 
is wliether the language of tlie section does net limit the set-off to, 
one class of cases, to wit, those whereiu a recovery of the préférences 
is sought from the creditors. The section déclares that the set-ofï 
shall be against the amount which would otherwise be recoverable 
against the créditer receiving the préférence, and, as no recovery 
against the creditor can be had except under the provisions of the 
preceding clause "b" of tlie section, it must be held that thèse two 
clauses, read together, define the cases wherein a new crédit may be 
allowed as a set-oiî; and the court cannot, on supposed équitable 
considérations, read into the section cases not covered by its tenns, 
but which are included in clause "g" of section 57. This question, 
as well as ail others arising in the case, is so fully and ably consid- 
ered in the opinion flled by Keferee James that it is unnecessary for 
the court to- further elaborate its conclusions upon the questions cer- 
tifled up by the référée, it being sufticient to say that the court afïirms 
the ruling of the référée to the effect that a payment of money to apply 
upon a debt due is a transfer of property within the meaning of clause 
"a" of section 60; that payments made from time to time to apply on 
a running account do not constitute mutual débits or crédits within 
the meaning of section 68; that the set-off rendered available to a 
creditor by the provisions of clause "c" of section 60, when sued un- 
der the provisions of clause "b," is not applicable to the surrender 
required by clause "g" of section 57; and that under the facts of this 
case the claimants, Van Patten & Marks, in order to secure an allow- 
ance of their claims against the bankrupt estate, must surrender to 
the trustée the préférences by them received in the nature of pay- 
ments made upon the account since the insolvency of the bankrupt. 



In re RUDE. 

(District Court, D. Kentucky. May 24, 1900.) 

1. Bankruptcy — Feb of Crbditor's Attornet— Lien. 

Where a creditor claims priority of payment out of the estate of a bank- 
rupt on tlie ground of his havlng a lien on property of the bankrupt, and 
is opposed by the trustée and by other creditors, the attorney for sueli 
claimant, who sucoessfuUy prosecutes the claim in the court of bankruptcyi 
and secures its allowance, is entitled to a lien for his services on the fund 
thus secured for his client; and the court of bankruptcy has jurisdiction 
to détermine the ri.ght to such lien, fix its amount, and enforce it in the 
distribution of the property. 

2. Samb— Trial by Jury. 

In a proceeding in a court of bankruptcy to détermine the amount to be 
allowed as a fee to the attorney of a creditor out of such creditor's dis- 
tributive share of the estate, a trial by Jury may be allowed in the disere; 
tion of the court, but cannot be claimed as a matter of right, proceedings 
in bankruptcy being équitable in character. 

8. Same— Unauthoeized Distribution by Trustée. 

Where a trustée in bankruptcy has paid to a lien creditor of the banli- 
rupt his distributive share of the estate, but without any warrant or 
order of the référée or the court so to do, and the court afterwards detei'r 
mines that such creditor's attorney is entitled to a lien on the fund for his 
services in securiug its allowance, the money must be regarded as still 
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In the hands of thé trusibee, and he wlll be requlred to satlsfy the clalm 
of the attoriiey.l ;■"'' '■"' ■'■'■ ■ '■'■ ">' 

4. 8ame— AM6uN'i?'6'i''Ffeit.' 

Where an attomey representlng a lien créditer of ' a bankrupt recelved 
from hls client* retainer of $250, and successf ully prosecuted the cllent's 
clalm in the court of bankr^ptcy, expendlng not niore than 35 days of 
profesBlonal labor upon it,'ànd receivlng. payment from another for a 
material part of his work, and the amount flnally establisbed aa due to 
the creditor and allowed Ont of the estate wàs $7,300, and the référée In 
bankruptcy declded that the attorney was entltled to receive out of this 
#um a fee of $8,500, held, tbat the allowance was excessive, and should 
toe reduced to $1,500. 

In Bankrupfcy; On reViei^^' of décision of référée in bankruptcy. 

T. F. Hallam, for claimant ^idney G. Stricker. 

S. D. Eouse and J. W. ïJryan, for trustée in bankruptcy. 

EVANS, District Judge. The questions raised Upon the pétition 
of J. H. Mersmàn, trustée, foîf a revièw of the rulings of the référée 
on the claim of Sidney G. Stricker, an attorney, to à lien upon the avails 
of the claim of fT. L. Board, doing business as G. A, (>osby & Co., 
apreferred creditor herein, afld which tliè attorney has prosecuted to 
a succegsful resuit in thèse prbceedings, are: First. Has this court 
jurisdiction in j:hese proceedings to àdjûdicate and détermine the 
right of the attorney to à lien upon tlie claim he prosecuted? Sec- 
ond. Was the refusai of t|ie référée to hâve a jury pass upon the 
amount of the attorney'^ claim proper? Third, Sas the attorney 
a lien in this instance of siich a natiire as to force the trustée to sat- 
isfy it, notwit^tanding he has distributed the fù'tid, such distribu- 
tion having bîèen made by him without the order of the référée or 
of the court? And, fourth, was the amdiint adjudged to the attorney 
by the référée excessive? 

1. In order to settle and distribute a bankrupt's estate, ail ques- 
tions necessary to the ascertainment of the amount to be paid to 
each party to the proceedings must be adjudicated and determined by 
this court. We think this fairly includes matters like the one be- 
fore us as necessary incidents. The assets of the bankrupt's estate 
were within the control of the court, iatid must be distributed under 
its orders. The distribution must extend to thç, entire estate. In 
fixing the amount to be paid to a creditor in such distribution, it 
would manifestly be unjust for the court to ignoïe the claim of his 
attorney to a lieu upon that amount for services rendered by him 
in the case, and thus arbitrarily déféat the attornéy's lien, however 
meritorious and valuable his services might hâve been in the effort to 
coUect his client's claim through the bankruptcy proceedings. That 
there is a lien in favor of the attorney, and that it may be enforced 
in this court, seèitis to admit of no doUbt. Co-wley v. Eailroad Co., 
159 U. S. 575, 16 Sup. Ct. 127, 40 L. Ed. 263; Eailroad Co. v. Pettus, 
113 U. S. 127, 5 Sup. Ct. 387, 28 L. Ed. 915; section 107, Ky. St.; 
and 3 Am. & Eng. Enc. Lawi (2d Ed.) 447-452. 

2. Bankruptcy proceedings are équitable in character, and while the 
court, or, possibly, the référée, might hâve had a jury to pass upon 
the amount of the attornéy's feé, that was a matter of discrétion, and 
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not of right. The court does not understand that in équitable pro- 
ceedings parties hâve a right to hâve an issue tried out of chancery 
by a jury. Section 19 of the bankrupt act, and section 648 of the 
Eevised Statutes, in relation to trials in circuit courts, do not, in my 
judgment, aiïect this resuit. 

3. The trustée made the distribution in this case without any order 
or judgment as a basis for it, and this action of his cannot defeat the 
rights of the attorney if they otheraise existed. There was no légal 
warrant for the distribution, and the trustée, when making it, took 
the chances of disapproval in whole or in part. The fund must be 
regarded as still in the hands of the trustée, and under the control of 
the court, to be paid out according to its order. 

4. But the court is clearly of opinion that the amount of the fee, 
as flxed by the référée, is too large. There was no express contract 
between the attorney and his client for any fee, either certain or con- 
tingent. The attorney, therefore, upon the implied contract is only 
entitled to a just and reasonable compensation. The court is of opin- 
ion that $1,500, exclusive of the retainer of |250, already paid, would 
be a fair and just compensation for the services of the attorney. The 
client appears to hâve been perfectly solvent, so that there was no 
élément of uncertainty about the payment of a proper compensation 
to the attorney. If the latter dévoted himself and ail his labors ex- 
clusively to this work for 35 full days, or their équivalent in frac- 
tions of days, the fee now flxed, including his retainer, would be 
150 per day on a demand for $7,300. We do not find that he worked 
so much as this, but, giving him the beneflt of a libéral construction 
of the évidence, we think the sum allowed is ample compensation, 
particularly as the testimony shows that he was paid by another for 
a material part of the labors he deseribes in his déposition. The 
référée will therefore reduce the amount adjudged to the attorney 
from $2,500 to |1,500. As thus modified, the rulings of the référée 
are approved and coniirmed. 



In re LUCKHARDT. 
(District Court, D. Kansas. May 19, 1900.) 

BaNKRUPTCT— InVOI-CNTARY— WhO MAY BB Adjudged. 

Althaugli Bankr. Act, § 4b, excepta from tlie opération of the provi- 
sions as to involiintary bankruptcy a "person ong.iged chiefly In farming," 
a merchant who comuiits an act oi banljruptcy may be adjudged bankrupt 
on a pétition duly filed by his creditors within the statutory period there- 
after, notwitlistanding the fact that, after the act of bankruptcy charged, 
he abiindoned the business in which he had been engaged, and became 
chiefly occupied in farming, and so continued to the flling of the pétition. 

In Bankruptcy. On pétition for adjudication in involuntary bank- 
ruptcy. 

Dobbs & Stoker and Eossington, Smith & Histed, for creditors. 
Eugène Hagan and W. G-. & G-. T. Pendleton, for bankrupt. 

HOOK, District Judge. This is a proceeding in involuntary bank- 
ruptcy, brought on January 9, 1900, by a number of mercantile firms 
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and; corporations, creditors of the alleged bankrupt. It is set fortii in 
tl^e pétition, among otlier things, tliat Luckhardt is insolvent, and that 
on or about November 1, 1899, he conveyed, transferred, conceajed, 
and ii-emoved a part of his projerty with intent to hinder, delay, and 
defraud his creditors, and that, while insolvent, he transferred a 
portion of his property to one or more of hi3 creditors, with intent to 
prêter thein over hisother creditors. The alleged bankrupt has ûled 
ap answer, in which he dqes not deny the essential allégations in the 
pétition, but sets up in bar to the relief prayed for by petitioners that 
frpm Angvis,ti4 1899, up to the flling of the pétition he was, and is 
s%i\l, engaged, chiefly in farming. ïestimony has been taken on the 
part of the alleged bankrupt in support of his answer, and it is submit- 
tedito the court as upon a demurrer of the petitioning creditors to the 
çvidence. It appears from the testiraony that Luckhardt had been 
engaged in the retail boot andshoç business at BoonviUe, Mo., for 
^bout flve years prior to Marchi, 1$9Ô, and in that month he removed 
his stock of goods to North Topeka, Kan., and continued the same 
business there. In August, 1899, he detennined to sell his stock, and 
q.uit the business, but he nevertheless continued the conduct thereof 
until the latter part of Ôctober, 1899. He continued to sell at retail 
in, the usual and custom^iry way, and to replenish his stock by pur- 
chases of new goods from time to time until the 26th of October, 1899. 
There was no apparent différence in the conduct of his business during 
the pionths of September and October from, that of the previous period. 
l'Ile father-in-law of the alleged bankrupt died in April, 1899, seised 
Qf,a farm in Missouri, consjsting of 137 acres of land, which, upon his 
fîeath, became the property of his widow, daughter, and two grand- 
i;ijiildren, tfce offspring of a deceased sonl The daughter is the wife 
of' Luckhardt, the alleged bankrupt. Abput the 4th of August, 1899, 
Jj\ickl^ardt and his family and his mother-in-law, who had corne to 
Kiansas, and lived with him, returned fo Missouri, and went on the 
farm. He stayed there about a month, , then returned to Topeka, 
where he remained a month. He then went back to the farm, and 
stayed a couple of weeks, and then returned to Topeka, where he re- 
mained until early in Novçniber. He then again returned to the farm, 
and has remained there evér since. During his absences from Kansas 
his boot and shoe business was left in charge of a clerk. On the 26th 
of October he sold his entire stock of merchandise, which invoiced 
|6,370 in bulk, for f2, 870 in cash and 160 acres ôf land in Kansas, 
^liiçh was taken by him at |3,500. . This land he sold to his wife, but 
It.dpes not appear what, he received for it. Luckhardt testifled that 
the proceeds «if the sale received by him were in part disposed of as 
foijows: |628 was paid on a note held at Boonville, Mo., upon which 
ffii father, mother, and wife were sureties; |200 was paid to his 
bcother upon a note held ;by the latter; $500 was paid to his mother, 
who lives in Oregon, Mo. ; and from f 60 to |7o was paid to a man in 
Topeka, Kan. î^'one of his merchandise creditors were paid. During 
the cross-examiriation of Luckhardt, in which counsel for the petition- 
ing creditors evidently desired to show an absence of good faith in 
the défense set up in the answer, lie declined to testify as to what he 
did.withi the remainder of the money received. by him, saying that he 
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could not answer without his books. Upon being requested to pio- 
duce his books so that he could answer, his counsel objected to a post- 
ponement of the taking of the dépositions to enable him to do so, and 
the notary sustained tlie objection. He also said that he could not 
even approximate the amount of his indebtedness, and that he could 
not tell how long it would take to figure it up. The farm of which his 
father-in-law died seised, and upon which he elaims to be engaged in 
his farming opérations, had been rented to a tenant for one-half of the 
crop raised thereon. Luckhardt did not know whether the term of the 
tenant had expired when he went on the farm on the 4th of August, 
1899. He says he leased the farm frora his mother and wife verbally, 
and that the terms of the arrangement were that he should give them 
one-half of the crop raised on the place. He immediately sublet to 
the former tenant ail of the tillable land except a portion for oats, for 
half of the crop raised thereon. When lie received the crop rent from 
the tenant, he was to turn it over to his wife and mother-in-law on ac- 
count of the rent due from him to them. He retained for the use of 
his family and himself the house and about 35 acres of pasture and 
meadow land, and some of the cultivated land for oats. It is upon this 
situation and under thèse circumstances ihat the alleged bankrupt 
elaims immunity from the proceeding against him. 

The bankrupt act provides that "any natural person except a wage 
earner or a person chiefly engaged in farming or the tillage of the 
soil » * * may be adjudged an involuntary bankrupt," etc. Sec- 
tion 4b. The act is remédiai in its nature and purposes, and is, there- 
fore, not to receive a strict interprétai ion, but is rather to be construed 
reasonably, and with a view to effect its objects and to promote justice. 
The exemption from involuntary proceedings in favor of wage earn- 
ers and persons engaged chiefly in farming or the tillage of the soil 
is not intended as a means of escape for insolvents whose property was 
acquired* and whose debts were incurred in other occupations recently 
engaged in. If the right of the creditors to institute involuntary pro- 
ceedings may be thus defeated by the debtors within the period al- 
lowed for the commencement of sucli proceedings, it could be defeated 
by a change of occupation made coincidently with the commission of 
an act of bankruptcy, and an insolvent debtor would thus be permitted 
to dispose of his stock of merchandise or other property, distribute the 
proceeds thereof in such manner as pleased him, immediately become 
for the time being a tiller of the soil, or a wage earner "at a rate of 
compensation not exceeding $1,500 per year," and so avoid the opéra- 
tion of the bankrupt act. ' Such a reeult is not in accord with the pur- 
pose nor within the spirit of the law. A pétition in an involuntary 
proceeding must be filed within four months after the commission of 
the act of bankruptcy relied on, and if an insolvent, who is engaged in 
an occupation which is within the purview of the law, has committed 
an act rendering him amenable to its provisions, and desires within 
such period to adopt one of the callings favored by the law, and ex- 
empted from its opération in respect of involuntary proceedings, hf; 
should not be permitted to carry with him the property previously ac- 
cumulated, to the defrauding oif pre-existing creditors. The exceptcd 
occupations are not designed as a refuge for insolvent debtors laden 
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with propeMy^nd fleéing from other callings. The right of the credit- 
ors to proceed'wtithiii the period Umited after the commission of an act 
of Bankniptcy cannot be tlius defeated by the debtpr. This interpréta- 
tion is in entire hànnony with the spirit and object of the law, and is in 
accord with thé plain principles of right and justice, and it prevents 
the perversion of provisions designed for the favor and protection of 
those who are in good faith wage earners or tillers of the soil. Let an 
order be enteredadjudging the said William Luckhardt to be a bank- 
rupt. ; Il 



RIPON KNITTING. WORKS et al. v. SOHREIBER, 

(DlstHct Court, D. Washingtèn, E. D. May 23, 1900.) 

1. Bankruptoy— Requihins Bankrdpt to Suerender Propbrty. 

A court of bankruptcy bas power and jurisdictlon to order a bankrupt to 
surrender to his trustée mbriey or other pitoperty found t» be in his posses- 
sion or eontrol and wliich constitutes'aasets of his estate in banla'uptcy. 

3. 8A.MB— FcNlteMENT FOR CONTEMPT— TriAL BY JURY. 

Where a bankrupt falls to obey an order of tlie court of banlcrùptcy 
requiring tiim to surrender to liis trustée money or other property found 
to be iû liis possession and to belcing to his estate iR bankruptcy, such 
court has power and jurisdictlon, on the pétition of the trustée, to punish 
the bankrupt as for contempt, by çommitting him to jail; until he shall 
obey the order in questiqn, or untiV further orders of the court; and on 
the hearing pf such pétition the bahkrupt Is not entitled to a trial by 
jury. ' ■ ^ ■■'.■■ 

8. Same— Evidence. ''>■'' .). ,;: • 

Where a bankrupt is sHowa to hâve had in his possession at the time pf 
the adjudicalîlon assets greatlyin excess. of the amount actually surrendered 
to the trustée, and he does not satisfactorily pp credibly account for the 
déficit, andlfcls impossible, for the trùstjeè or crèditotàto identlfy or trace 
the prôcéedS of the varloûS .sales ibadé In the bankiftipf s retail business, 
he cannot CODUplain bf an order bf the court requiring him to pay over to 
the trustée tihe money fouijid, to be in his hands, on the ground that, for 
want of speçifleations as to ,the paftieular money or property in question, 
he was unâble to prodùce évidence to excillpaté' hlnjsiilf from the charge 
of wlthholdiug or coneealing it. 

4, 8amb— Criminai- Liability. ' ' 

The f act that a bankilipt wlio knowingly and fraudulently conceals 
from his tnistëie any property belonglng tb his estate iti.bankniptcy thereby 
comtolts a prime, for whleh he is l!9,ble to be proseçiited, and pnnished by 
Imprlsonnrçnt, dpes not deprlvç tiiè çpiirt of 'bankruptcy of Jurisdictlon to 
order the bahkrûpt tb surrénder^ueh property to his trustée; and, on dlé- 
obédlence tosach order, tb deal with Him suiimarlly for bontempt. • 

5.' Samk— BtrHDis OF pROOF. ' :i 

Where ï^rocéedings are taken to compel a bankrupt to pay over to his 
trustée money alleged to be in Ijis -hiands, and to belong to his estate 
In bankruptcj;, ^rjd the tankrupt, ta answer, dénies that he has any money 
In his possession, It mustbe proVed beyond a reasbhable doubt that he 
actually haà tïie présent possession or eontrol of thé' money, or that .any 
transfer or other disposition which he allèges hé has'made of' It Isa.mere 
subterfuge, sueb as would.nptprevent him from produeing It. 

6. SAMB— iMPRIBONMfcNT FOR DEBT. 

A court of bankruptcy has power to compel a bankrupt to surrender to 
his trustée mbney or other property which is In his possession or cohttol, 
and which belongs to his estate In bankruptcy, by ebmmittlng hlm to jall 
untll he compiles with Its order in that behalf, notwithstanditig the provi- 
sion of Rev*iSt. U. S. § 990i ithat "no person shall be imprisoned.for debt 
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in any state, on process issning from a court of tlie United States, wliere, 
by the laws of such state, imprisonment for dëtit lias been or shall be 
alwlislied." If sald section applies to proceedings in banlaiiptcy, it Is in 
couflict witli the banivruptcy act of 1898, and must give way to tlie later 
statute. 

In Bankruptcy. 

This is a case of involuntary bania-uptcy. For a period of over two years 
prier to November 8, 1899, the banljrupt carried on business, in the city of 
Spoliane as a retail dealer in boots and slioes, and until February, 1899, he 
appears to hâve conducted his business honestly and successfully, so that he 
was able at that time to issue a statement of the condition of his business 
as a basis for crédit, which Rave him good standing as a merchant, and there- 
after he was able to and did maUe libérai pnrchases of goods on crédit. Be- 
tween February and November he received in money from sales of goods, col- 
lection of accounts, and loans which he obtained, more than $31,000, and upon 
)iis examinatiou before tlie référée he appears to be unable or unwilling to 
show what disposition had been made of a considérable part of the money so 
loceived. His boolîs of at-coant are not complète, and iio accui'ate statement 
of his affairs can be made therefrom. After examinatiou of the bankrupt 
and hearing the évidence of his clerks and others, the référée made a flnding 
tliat the banknipt bas in his possession, and unlawfully withholds from the 
trustée of his estate, at least $6,000, and thereupon made an order requiring 
him to pay that amount to the trustée within a period of flve days. Bxcep- 
lions were taken to said findings and order^ and the court, upon a review of 
the évidence, and further examination of ail the books and memoranda relat- 
ing to the business, reaehed the conclusion that the référée had not given full 
(■redit for ail the money paid for merchandise and expenses of the business,, 
iind thereupon modified the order of the référée by flxlng the amount of moaey 
adjiidged to be in the possession of the bankrupt, and wrongfully withheld by 
him at ip3,0flO, which amount the bankrupt was required to pay to the trusr 
tee forthwith. Service of tlie modified order was made, and compliance there- 
with on the part of the bankrupt was demanded, and upon his failure to pay 
the money an application was made on behalf of the trustée and creditors to 
compel obédience to the order by proceeding against the bankrupt for con- 
tempt of court. An order was made requiring him to show cause why he 
should not be punished for coutempt, to which he has flled an answer denying 
the jurisdietion of the court to proceed against him in this manner, and also 
contradictlng the décision of the court that he has possession or control of 
money, and averring that he is unable to comply with the order of the court 
for the reason that he is penniless, and obli;,'ed to dépend for his subsistence 
upon the charity of his friends. The case has been argucd and submitted 
upon the question whether ail or any of the défenses set forth in the answer 
are valid, or constitute a bar to the exercise of the power of the court to im- 
prison the respondent for contenipt. 

Samuel K. Stern, for trustée. 
F. M. Dudley, for respondent. 

HANFORD, District Judge (after stating the facts as above). 1. 
The bankrupt daims that before he can be proceeded against for 
contempt of court it is necessary to formulate spécifie charges upon 
which an issue may be joined, and he also claims that for the dé- 
termination of every question afïecting his accountability he is en- 
titled to a jury trial. It is my opinion that the constitutional guar- 
anty of the right to a jury trial in ail common-law actions is not 
applicable to statutory proceedings in which the court exercises the 
powers of a spécial tribunal. As a court of bankruptcy, this court 
is a spécial tribunal, and when à case proceeds according to the 
usual practice in courts bf bankruptcy a party against whom a de- 



812 101 FEDERAL RBPOR FER. 

cision ig rendered bas no more right to complain o£ being deprived 
o^ihis rigiits witBout due process of law than hâve parties against 
whom judgments are rendered in equitv or admirai ty cases. In re 
Parvine, 37 G. C. A. 446, 96 Fed. 192, is a case In which the cir- 
cuit court of appeals for the Fifth circuit held that a court of bank- 
ruptcy haa jurisdiction and power to order a bankrupt to pay over to 
his trustée money f ound to be in his possessioni snxà control, and 
properly belonging to his estate; and, if the bankrupt f ails to obey 
such order, the court may commit him for contempt until he com- 
piles. It appears from the report of that case that; the proceedings 
had in the district court were similar tothe proceedings in this case, 
and in the opinion of the court référence is made to several cases 
under the bankruptcy law of 1867, Which may be regarded as préc- 
édents for this procédure. Substantiâlly the same praçtice appears 
to hâve been followed in a number of cases under the présent bank- 
ruptcy law. In re Tudor CD. G.) 96 Fed. 942; In re Rosser, Id. 308; 
In re McOormick (D. 0.) 97 Fed. 566; In re Schlesinger, Id. 930; In 
re Mayer (D. C.) 98 Fed. 839; In re Deuell (D. C.) 100 Fed. 633. In 
the absence ofany statute prescribing a différent procédure, in spé- 
cial proceedings the court must conform to some system, and the 
practice which has been generally pursued in other courts, and 
which bas the sanction of expérience, is the safest, and most likely 
to lead to rôsùlts consistent with the principles of law and justice. 
This branch of ithe respondent's défense is squarely met and f uUy an- 
awered by the suprême court of the United States in the Debs Case, 
158 U. S. 56&-600, 15 Sup. Çt, 9lO, 39 L. Ed. 11Q6. In the opinion 
by Mr. Justice Brewer the law is declared with great force and clear- 
ness asfollows: 

"Nor is there lu this any invasion of the constitutional right of trial by 
jury. We f ully âgrèe with counsel that 'it ma.tters net what f orm the attempt 
tô deny constitutional right may,take; it Is vain and ineffectuai, and must be 
so declared by the courts'; and we reaffirm the déclaration made for the 
céhn by Mr. Justice Bradley In Boyd v. U. S., 116 U. S. 616, 635, 6 Sup. Ot. 
535, 29 L. Ed. 752, that 'it is the duty of the courts to be watchful for the 
constitutional rights of the citizen, and against any stealthy encroachments 
thereon. Their motto should be "obata principiis." ' But the power of a 
court to make an order carries with it the equal power to punish for a diso- 
bèdience of that order, and the ihquiry as to the question of disobedience has 
been from time immémorial the spécial function of the court. And this is no 
technical rule. In order that a court may compel obédience to its orders, it 
must hâve the right to inquire whether there has been any disobedience thereof. 
To submit the question of disobedience to another tribunal, be it a jury or 
another court, would operate to deprive the proceeding of half its efflcieucy. 
In the Case of Yates, 4 Johns. 314, 369, Ohancellor Kent, then chief justice 
of the suprême court of the state of New York, said: ''In the Case of the Earl 
of Shaftesbury, 2 State Tr. 615, 1 IVÇod. 144, who was imprisoned by the 
house of lords for "high contempts comraitted against it," and brought into the 
king's bench, the court held thàt they had no authorlty to judge of the con- 
tempt, and remanded the prisoner. ïhe court in that case seem to hâve laid 
down. a principle from which they never hâve departed, and which is essential 
to tnè due administration of justice. This principle that every court, at least of 
tlie superior kind, in which great confidence is placed, mùst be the sole judge, 
in the last resort, of contempts arising therein, is more explicitly deflned and 
more emphatically enforced in the two subséquent cases of Reg. v. Paty, 2 
lA. Raym. 1105, and of Rex v. Crosby, 3 Wils. 188.' And again, on page 371, 
'Mi'. Justice Blackstone pursued the saràe train pf observation, and declared 
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that ail courts — by which he meant to Include the two houses of parliament 
and the courts of Westminster Hall — could bave no control in matters ot con- 
tempt. That the sole adjudication of contempts, and the punîshment thereof 
belonged exclusively, and wlthout Interfering, to each respective court.' In 
Watson V. Williams. 30 Miss. 331, 341, it was said: 'The power to fine and 
imprison for contempt from the earliest history of jurisprudence bas been 
regarded as a necessary incident and attribute of a court, wlthout which it 
could no more exist thau wlthout a judge. It is a power inhérent in ail 
courts of record, and co-existing with them by the wise provisions of the 
common law. A court without the power effectually to protect itself asainst 
the assaults of the lawless, or to enforce its orders, judgments, or decrees 
against the récusant parties before it, would be a disgrâce to the législation, 
and a stigma upon the âge which Invented It.' In Cartwright's Case, 114 
Mass. 230, 238, we find this language: 'The summary power to commit and 
punish for contempts tending to obstruct or dégrade the administration of jus- 
tice is inhérent in courts of chancery and other superior courts, as essential to 
the exécution of their powers and to the maintenance of their authority, and 
is part of the law of the land, within the meaning of Magna Charta and of the 
twelfth article of our déclaration of rights.' See, also, V. S. v. Hudson. 7 
Cranch, 32, 3 L. Ed. 259; Anderson v. Dunn, 6 Wheat. 204, 5 L. Ed. 242; 
Ex parte Robinson, 19 Wall. 505, 22 L. Ed. 205; Mugler v. Kansas, 123 U. S. 
623-672, 8 Sup. Ct. 273, 31 L. Ed. 205; Ex parte Terry, 128 U. S. 289, 9 Sup. 
et. 77, 52 L. Ed. 405; Eilenhecker v. District Court, 1.34 U. S. 31, 36, 10 Sup. Ct. 
426, 33 L. Ed. 803, — in which Mr. Justice Miller observed: 'If it has ever been 
understood that proceedings according to the common law for contempt of 
court hâve been subject to the right of trial by jury, we bave been unable to 
find any instance of it.' Commerce Commission v. Brlmson, 154 U. S. 447, 
488, 14 Sup. et. 1138, 38 L. Ed. 1061. In this last case it was said: 'Surely 
it cannot be supposed that the question of contempt of the authority of a 
court of the United States, committed by a disobedience of its orders, is triable 
of right by a jury.' In brief, a court enforcing obédience to its orders by pro- 
ceedings for contempt is not executiug the criminal laws of the land, but only 
securing to suitors the rights which it has adjudged them entitled to." 

2. The bankrupt lias also complained of unfair treatment in this: 
that he was not given an oppoi'tunity to introduce évidence to ex- 
culpate himself from the charge of concealing or withholding money 
which he should hâve paid to the trustée. As a matter of fact, there 
was no refusai to receive évidence offered in behaJf of the bankrupt, 
nor to issue process for witnesses, and it is not pretended that he 
knows of any évidence which will hâve a tendency to place him in a 
more favorable situation. It is my understanding of the argument 
made by counsel for the bankrupt that the real point upon which 
the bankrupt relies is that he was unable to produce évidence be- 
cause he was not informed as to what particular property or money 
was supposed to be abstracted or concealed; in other words, that no 
particular property or money was described in any pleading on file. 
This ground of défense is technical, but unavailing. The principles 
of reason and justice do not exact of those who hâve incurred losses 
by extending crédit to a dishonest merchant the impossible thing of 
tracing the proceeds of merchandise which he has handled before 
compelling him to surrender money in his possession which right- 
fully should be applied to the payment of their accounts. In this 
case it is impossible for the trustée or the creditors to identify the 
pièces of money which hâve come to the bankrupt's hands, or to 
identify or describe the particular pairs of shoes which were sold for 
money which the bankrupt now conceals; and, beiug impossible, it 
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$. To tHe mèfèly Ï0rtnâ:] objection tli^t the bankruptcy law does not 
cpnfer power upppthè court to cciirïpel |ij bànkrùpt to surrender his 
estate to a trustée there are two iSafiàciént answers. In the fii'st 
plàee, the act does give the power speciflcally. The seventh section 
r^oires the bankrupt to ''su'bQiit to an examination conceming the 
copiincting of his business, the cause of i}is bankruptcy, his dealings 
with Ms credi tors and other persons, thé amount, kind, and where- 
abotits of his property, and, in addition, ail matters which may affect 
the administration and settlement of hîs èstate." Subdivision 7 of 
section 2 expressly conféra power upoh the couirt to "cause the es- 
tâtes of bankrupts to be collected, reduced to money and distributed, 
and détermine çontroversies in relation thereto"; and subdivision 13 
of;,the^^e section also expressly confère power upon the court to 
"eniforcè obédience by bankrupts, of&ceys, and other persons to ail 
lawful oMers, by fine or Imprisonment, or fine and imprisonment." 
Thé power thus conférrèd Upon the court bas been frequently exert- 
ed, as will bie séen bj^ referèhce to thé Jist of ca^sùhder this law 
above cited, ^ee, also, toveland, Bankr. § 238. In the second place, 
the court, ha^ying acquired complète juïisdiction of the bankrupt and 
his estatéjhàjs inhérent power to imprison him for contumacy, and 
compel ob^iençe to its .oi-der. In thé case of IL g. y. Hudson, 7 
Cranch, 32, 34* 3 h. Ed. 260, the suprême court affirmed the doctrine 
relating to this subject in the following words: 

"To fine for cpntempt, impcison for contumacy, enforce the observance of 
order, etc., ftre powfira whleU çannot be di^pensed with In a court, beeause 
they are npeessaryito tbe exercise of ail others." 

This doctrine has been often reafiirmed and uniformly sustained, 
as in the Debs Gase. See,' also, 7 Am. & Eng. Enç, Law (2d Ed.) 68. 

4. The décisiota in the Debs Oase also dispose» of another argu- 
ment advanced but abandoned by counsel for the bankrupt, which 
is that the criminality of the bankrupt's conduct, and his amena- 
bility to a criminal prosecution, ousts the court of its jurisdiction to 
deal with him summarily for contempt In the opinion in that case 
the court says : . 

"The law ia fui! of instances In which the same act may glve rise to a civil 
action and a criiiainal prosecution. * *■ * And it is no défense to the civil 
action that. the i^mt) act by the défendant exposes him as :well to Indictment 
and punlshment in a court of <;rlmlnal jurl?dlcfjpii." 

5. One of thé principal grounds ©f défense upon which the re- 
spondent relies is conta.ihed in his answer denying that he has any 
money. Hi^ aiiswer is iiot eonclusive, but the rulè ih such cases re- 
quires that thé déniai be overcome by évidence proving beyond a 
reâBonable doufet that the bankrupt aCthally has the présent posses- 
sion or cbntrolbf money, or that any àlléged transfer or other dis- 
position ofitis a inere Subterfuge whieh'dèés not prevent him froni 
pPoducing'it. * IJ: S. V. Bweèney (Ci G.) 95 Fèd. 434; In re Purvine, 
37' a a Ai 446i 96 Ped. 192 ; Iti !*ë Màyer (D. G.) 98 Fed. 839. The 
décîsibn of thé (ièïïrt that the bankr'u'pt haàat leaslt f3,0()0 in his 
possession orundéP his contrûl i^ hased ujjoncéhtiricm^ évidence 
to the effect that a large amount of money actually came into his 
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possession within a few montbs before the adjudication. Of the 
money so received more than $2,000 remains entirely unaccounted 
for after giving full crédit for ail expenditures shown by tbe respond- 
ent's books of account, and after allowing in full the extravagant 
amount whicb he claims to hâve used for his personal expenses, and 
in dissolute practices, and losses in gambling. As to se much of 
the money, this is not a case of failure to give a satisfactory ac- 
count, or to show in a satisfactory way how it has been disposed of , 
but it is a case of total failure to account in any way whatever, or 
to give any explanation. I am also convinced that the amount 
which the respondent claims to hâve lost in gambling is considér- 
able in excess of the total amount of his actual losses. I am also 
convinced that, with a deliberately formed intention to defraud his 
creditors, the respondent proceeded methodically to make libéral 
purchases of merchandise on crédit, and to dispose of his stock for 
cash as rapidly as possible. During the spring and summer months 
he conducted a slaughter sale, selling goods so much below the mar- 
ket value as to create a rush of business. In the month of August 
he pledged a large amount of new goods as security for .f 2,500, which 
he borrowed. In September, he purchased other goods on crédit, 
and soon afterwards permitted the pledgee to sell the goods held as 
security for the $2,500 for a price much below the market value 
thereof, without making any attempt to redeem them. In view of 
the indisputable évidence which I hâve to consider, it would be ridic- 
ulous for the court to permit its dedsion holding that the respond- 
ent has money to the amount of at least $3,000 in his possession, or 
subject to his control, to be reversed by the mère déniai of this bank- 
rupt, who stultifies himself by alleging in his answer that he has 
squandered money which should hâve been paid to his creditors in 
gambling and indulgence in other vices. 

6. The last défense to be considered is the right claimed by the 
respondent to exemption from imprisonment for debt. Section 990, 
Eev. St. U. S., provides that no person shall be imprisoned for debt 
in any state on process issuing from a court of the United States, 
where, by the laws of such state, imprisonment for debt has been or 
shall be abolished. The seventèenth section of article 1 of the con- 
stitution of this state provides that "there shall be no îtnprison- 
ment for debt except in cases of abscoiiding debtors," and froni thèse 
provisions the respondent would draW the déduction that a bankrupt 
debtor, who has, in fraud of thé rights of his creditors, purchased 
goods on crédit, and disposed of the same for cash, and converted ail 
of his assets into money, tnay with impunity retain the money, and 
defy the power of the courts to compel him to surrender it to the 
trustée of his estate, lawfully entitled to hâve possession of it. If 
it be true that the people, ont of tender regard for poor debtors, hâve 
ordained an absolute and inflexible rule, by which the courts hâve 
been stripped of power to compel swindlers to give up the fruits of 
their fraudulent schemes, this défense must prevail in this case; but 
I find that similar constitutional provisions in other states hâve not 
been effective to prevent the courts from enforcing obédience to or- 
ders requiring bankrupts to give up money which they hâve at- 
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tempted to conceal, In re Purvine,, a^d other cases above cited. In 
my opinion, it i&.a very close question whetlier iniprisonment as a 
meaas of eompçjling a party over, w|iom the court, bas jurisdiction 
to surrender tîiç ptispession of pioney; which be bas no légal right to 
keep is iTOpjRispitunent for djçbt; within, tlie meaning of the constitu- 
tional prQTçisiqn, The wor4:''d^bt*' is a technical term, and the dis- 
position of; the cçurts bas bêen to giye effect to!the constitutional 
proyision acoording to, tbp strict and literal meaning oi thé words 
used, and, consistently with Sound principles, such a ruie of con- 
struction should govern in ail cases. 8 Am. & Eng. Enc. Law (2d 
Ed.) 992; Loveland, Bankr. p. 546;, Bogart v. Supply Co. (C. C.) 27 
Fed. 723; Jeffries v. Laurie, Id. 198. The précise question hère in- 
Tolved doesnot appear to bave been decided by the suprême court 
of tbis State. Tbe case pf Burrichter v. Cline (Wash.) 28 Pac. 367, 
as reported, is a barren décision. No statement of tbe case is given, 
and tbe opinion merely affirms "tbat by article 1, § 17, of tbe con- 
stitution, imprisonment for debt, except in the case of absconding 
debtors, was abolisbed." In tbe case of Colby t. Backus, 19 Wash. 
34:7, 53 Pac. 367, the courtheld that a statu te providing for the tax- 
ation of co^s against. complaining witnesses in criminal cases, and 
imprisonment as a means of compelling paynient thereof , is not ré- 
pugnant to section 17 of article 1 of the constitution. In State v. 
Ditmar, 19 Wash. 324, 53 Pac. 350, tbe court decided squarely that 
tb;ç courts of tbis state baye power to compel a défendant in a di- 
vorce case, wbo bas tbe neç^essary means, to pay alimony, and to im- 
prison for contumacy. In the Van Àlstine Case (Wash.) 57 Pac. 348, 
tbe court, witbout discussing the question, assumed tbat a statute 
of the state enaeted since the adoption of our constitution (2 Bal- 
linger's Ann. Co<ies & St. §§ 53i2-5329), whicb authorizes proceedings 
supplementary to exécution, and the imprisonment of judgment 
debtors wbo bave no prpperty subjéct to; exécution, and wbo, upon 
exaniination, niay be found to bave possession of money whicb should 
be applied to satisfy judgments agaijast them, is not répugnant to 
the constitution» Section 990, Eey. ^t U.S., is a gênerai statute re- 
latmg to tbe subject oî imprisonment for debt. It is controlling in 
ail cases; coming within ità purview, and not affected by any act of 
congress of later date; but tbere is no rule of construction mak- 
ilig,this statute in apy sensé guperiorto a subséquent conflicting law. 
The bankruptqy law is a later statute, and confains tbe provisions 
above quoted, which çpnfer spécial power upon the court to control 
the administration of estâtes of bankrupts, and to imprisoù bank- 
rupts and other persons for contumacy. If section 990 is to be given 
a broad construction, so as to, make it applicable to such cases as 
the one now under considération, and forbids tbe imprisonment of 
bankrupts as a means of compelling, tbe surrender of their estâtes, 
then there is a conflict; and, as the later is at least equally as spécifie 
in so far as it affects the. question ai: issue, as tbe older law, the 
court bas no right to refuse to exercise the ppwer )vhich it conf ers. 
After giving caref ul attention to ail the défenses presented in be- 
half of the respondent, it is my opinion tbat he is guilty of will- 
fully disobeying a lawful ordçr made by tbis court, and that he does 
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Bow, contrary to law, and in défiance of the authoritj of this court, 
conceal and withhold the sum of #3,000 which belongs to the trus- 
tée of his bankrupt estate, and it is the duty of the court to cause 
him to be imprisoned until he shall pay the sum of $3,000 to said 
trustée, or until the further order of the court in the premises. An 
order to this efEect will be entered, and the respondent will be com- 
nùtted to the custody of the United States marshal, to be imprisoned 
in the county jail of Spokane county. 



HAYNES et al. v. UNITED STATES. 

(Circuit Court of Appeals, BightU Circuit. April 16, 1900.) 

No. 1,251. 

1. Crimikal Law — Consolidation of Indictmestp. 

Where two indictments of the same défendants are based on cognate 
statutes and relate to the same transaction, they may properly be Con- 
solidated. 
3. Samb— Waiveh 0» Objection. 

Défendants who Interpose no objection to the consolidation of indict- 
ments when made cannot object for the first time after judgment. 

3. Indictmbnt— -Description op Offense— Preventikg Bettlement on Pub- 

lic Land. 

An indictment under Aet Feb. 25, 1&S5 (23 Stat. 321), charging the de- 
fendants with having, by force, threats, and intimidation, prevented and 
obstructed a pcrson from peaccably entering upon and establishing a set- 
tlement upon a tract of public land, which follows the language of the 
statuts, describes the acts of the défendants and the land, charges that It 
■was public land subject to entry under the laws of the United States, and 
names the person who was prevented from entering and establishing a 
settlement thereon, is sufficiently spécifie in describing the offense. 

4. Same — Conspiraoy. 

An indictment under Eev. St. § 5508, charging a conspiracy to prevent a 
person from entering upon a tract of public land and establishing a set- 
tlement thereon, which fails to describe the acts constituting the con- 
spiracy, to describe the land, or to aver that it was publie land subject to 
entry, is insufficient. 

5. Criminai, Law— Validitt op Sentence. 

Where there is a gênerai verdict of guilty on an indictment containing 
several counts, the fact that some of the counts are bad does not vitiate 
a sentence which does not exceed that which might properly be imposed 
on the good counts. 

6. Saub — Sentence to Habd Laboh. 

A défendant, eonvicted under a criminal statuts of the United States 

prescrlbing punishment by "imprisonment," cannot be sentenced to hard 

labor. 1 

7. Bame— Imprisonment in Pbnitentiart. 

Unless a défendant, eonvicted of an offense against the United States, 
Is sentenced to a term of imprisonment exceeding one year. so as to corne 
within the provision of Rev. St. § 6541, the court has no power to direct 
the sentence to be executed by confinement in a i)enitentiary. 

8. Same— Correction op Sentence on Appeal. 

Brrors in a sentence, in dlrecting the manner or place of its exécution, 
do not necessitate a new trial; but the appellate court may either correct 
the sentence or remand the case for its correction by the trial court. 

In Error to the Suprême Court of New Mexico. 

James Haynes, William Johnson, William F. Gilliland, and Wilson Kountz, 
the plaintiffs in error, and one Nicholas Q. Patterson, since deceased, were lu- 
101 F.— 52 
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dlcteâbyjthe grand jury of the district court o£ the Third judlcial district of 
the territory of New Mexico for violation of the provisions of section 5508, R«v. 
St. û: s., ^^d seetibli È of eliapter 149 M the adt of February 25, 1885 (23 Stat. 
321). There wëre two indlctments agaiost the parties, each oontàinlug three 
counts. On motion of the tTnited States the tvco indlctments were Consoli- 
dated, for the, reasons that l)oth related to the same transaction and were 
based on the same évidence. Upon triai, the. jury fomid the plalntlffs In error 
guilty on ail the comits in the two Indfctments, the verdict belng a général 
verdict of guilty as chargea In each Indictment. A motion in arrest of judg- 
ment was flled and overruled. Thereupon the court sentenced the défendants 
to pay a fine of $100 and ail costs of the prosecution, and that they be con- 
flned in the territorial penitentlary of New Mexico at hard labor for the period 
of one year. An appeal was taken to the suprême court of the ten'itory of New 
Mexico. A bill of exceptions had been flled in the district court In the 
territorial gppreme court a motion was flled on behalf of the United States to 
strike out thé bill of exceptions), beeause It was slgned and seàled after the 
expiration of the tlme within whlch the coi^rt had power to do so. This motion 
was sustained by the suprême court, and tlie bill of exceptions striclsen from 
the records. The record sent to this court does not contain any bill of excep- 
tions. The final hearing of the stipreiné Court of the territdry afiBrmed the 
judgment of the court beloW, and the cause was rémoved to this court by wrlt 
of error. 

S. B. Newcomb (J. F. Bonham, on the brief), for plaintiffs in error. 
Edward A. Rozier, for défendant in error. 

Before OALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWEUj, Circuit Judge, after statjing thjç, case as above, de- 
livered the opinion of the court. w!- 

As there is no bill of exceptions befôre us, we are conflûed to those 
Questions whiçh appear iû the record. There was no error in con- 
solidating the two indictmients, as ail th^! counts in each of the in- 
dictments were based on cognate statutes and relate to the same 
transaction, togan v. U. S., 144 U. S. 297, 12 Sup. Ot 617, 36 L. 
1^. 429 ; Porffer T. U. S., 33 O. C. A. 652, ^1 Fed. 494; RéV. St. § 1024. 
Morepver, tiie dejfèndants jLpterposed no objection to the consolida- 
tion when made. "Having gone to trial without objection on the in- 
dictment as Consolidated under the last order of the court, it was 
hdt open t<> àh'y bf them tô take the objection for the flrst time after 
jùdginent." I<)gan v. U.^ S., 144 IT. S. 263, 297, 12 Sup. Ct. 617, 36 
L. Ed. 429. 

Indictment No. 1,208 is drawn under the proyisions of section 3 of 
the act of cofigress approvéd February 25, 1885 (23 Stat. 321). That 
section reàdâ as foUows: 

"Sec. 3. That no person, by force, thre^t^ intimidation, or by any fencing 
orinclosing, or any other unlawful meàns, ifJhftU prevent or pbstmct, or shall 
combine and COTifedefate with others toprevent or obstruct, ai^y. person from 
peaceably entering upon or establishing a sèttlement or; résidence on any tract 
of public land subject to settlepent or çntry under the public land laws of the 
United States, or shall prevent or obstruCt free passage or transit over or 
through the public lands: proylded, this section shall not be held to afiCeet the 
right or title of persons, who baye gone upon, Improved or Oecupled said lands 
under the land là-yvs of the IJniied States, clàlminjg tltle theréto, in gpod fàith." 

The flrst count is based upon that part of the statute prohibiting, 
by force, threats, and intimidation, any person from peaqçably enter- 
ing upon and establishing a settlement upon a tract of public land. 
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It foUows the language of the statute, and describes the unlawful acts 
of défendants by charging that the force, threats, and intimidations 
■were by the unlawful use of guns, pistols, blows, ropes, and tar. It 
describes with particularity the part of land which Giiîord was pre- 
vented by the unlawful acts of défendants from entering upon and 
establishing a settlement upon, and also charges that the land was 
then public land of the United States, subject to entry under the pub- 
lic land laws of the United States. This clearly furnished to the ac- 
cused fuU information as to ail acts which they are charged to hâve 
committed, and enabled them properly to prépare for their défense. 
The second and third counte of this indictment, while based upon 
différent parts of that section, are equally fuU and comprehensive, 
and are not subject to the objections raised by the plaintiffs in error. 

The indictment No. 1,209 is drawn under section 5508 of the Re- 
vised Statutes of the United States. The flrst count in that indict- 
ment fails to describe any of the acts which constituted the conspiracy. 
It does not charge what lands Gifford was prevented from entering, 
nor that they were public lands. This count is therefore clearly bad, 
and no conviction thereunder can be sustained. But the second and 
third counts of that indictment set out fully ail the acts which the 
défendants conspired to do to prevent Gifford, who was alleged in 
the indictment to be a citizen of the United States, from the f ree exer- 
cise and enjoyment of a certain right and privilège secured to him 
by the laws of the United States; that is to say, the rigbt to then 
and there peaceably enter upon, prospect for minerais, initiate, lo- 
cate, establish, and perfect a mining claim upon the public lands 
of the United States under the public land laws of the United States, — 
deecribing the land, and charging that it was public lands of the 
United States. The third count sets out the facts even more fully 
tban the second count. Both of thèse counts charge the facts very 
fully, much more so than they are charged in the information flled 
in the case of U. S. v. Waddell, 112 U. S. 76, 5 Sup. Ot. 35, 28 L. 
Ed. 673, which was beld to be good by the suprême court. The in- 
formation in that case is set out at large in U. S. v. Waddell (C. C.) 
16 Fed. 221. 

The jury rendered a gênerai verdict of guilty on ail the counts in 
both indictments; but two sentences only were imposed, — one under 
each indictment, — and under thèse the sentence of imprisonment was 
concurrent. The présence of one bad count does not vitiate the ver- 
dict. The rule is that where there is a gênerai verdict of guilty on 
an indictment containing several counts, some of which are good and 
some bad, and the sentence imposed does not exceed that which 
might properly hâve been imposed upon conviction under the counts 
which are good, the sentence is good, notwithstanding one or more 
of the counts is bad. Evans v. U. S., 153 U. S. 384, 14 Sup. Ct. 934, 
939, 38 L. Ed. 830; Id., 153 U. S. 608, 14 Sup. Ct. 939, 38 L. Ed. 830; 
Claassen v. U. S., 142 U. S. 140, 12 Sup. Ct. 169, 35 L. Ed. 966; Peters 
v. U. S., 36 C. C. A. 105, 94 Fed. 127; 2 Bish. Cr. Proc. 841. 

Neither of the statutes on which the indictments are founded pro- 
vides for punishment at hard labor, yet the judgihent Of the court 
below is that the défendante Shall be conûned in the peniteûtiary of 
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the terri,tory of New Mexico for thé period pf ope year "at hard labor." 
Section 5508, Rev. St.,, provides , tbiat upon conviction "they shall be 
flned not more than $5,000, and imprisoned not more than ten years." 
The act of February 26, 1885, proyides for a flne not exceeding $1,000 
and imprisonment not exceeding one year. The sentence to hard 
labor, that oot being a part of the punishment prescribed for the 
oflfense by st^tute, was erroneous. Gardes v. U. S., 30 0. C. A. 596, 
87 Fed. ifS; Harmon v. U. S. (C. C.) 50 Fed. 921; In re Christian 
(G. 0.) 82 Fed. 199. .. .. 

Section 5541 of the Revised Statutes of the United States provides 
that, in every case where any pers# convicted of aw offense against 
the United States i^ sentenced to imprisonment for a period "longer" 
than one year, the court by which; the sentence is passed may order 
the same to be executed in any state jail or penitentiary within the 
district or state where said court is held, the use of which jail or peni- 
tentiary is allowed by the législature ol the state for that purpose. 
In Ee Mills, 135 U. S. 26^, 270, 10 Sup. Ct. 762, 34 L. Ed. 107, it was 
held that, where the statiite of the United States prescribing a punish 
ment by imprisonment does not requir^that the accused shall be con- 
fined in the penitentiary, a sentence Qf imprisonment in the peniten- 
tiary cannot be imposed unless the sentence is for a period "longer" 
than one year. In Ee Bonner, 151 U. S. 252, 14 Sup. Ot. 323, 38 L. 
Ed. 149, the same rule was recognized. The sentences of imprison- 
ment in this case not being for a period, longer than one year, it was 
error to order them to be executed by confinement in a penitentiary; 
and, neither of the statutes on which the indictments are founded 
providing for punishment at hard labor, that part of the sentence is 
also erroneous. 

Errors of this character, iji the sentence merely, do not necessitate 
a new trial. Gardes v. U. S., supra; Beale v. Com., 25 Pa. St. 11; 
Murphy V. Massachusetts (decided April 9, 1900) 20 Sup. Ct. 639, 

Adv. S. U. S. 639, 44 L. Ed. . . The only question in such case is 

whether the errors in the sentence shall be corrected by the appel- 
late court, as Was done in Gardes v. U. S., supra, or whether the rec- 
ord shall be remitted to the trial court, with instructions to modify 
the sentence by eliminating therefrom the parts which are in excess 
of the powers of the court imposing the sentence, as was done in 
Beale v. Com*, and Murphy v. Massachusetts, supra. It is compétent 
for the appellâte court to pursue either method. We adopt the latter 
method in this case for the reason that we are not possessed of the 
requisite information to enable us to designate a suitable jail or other 
place of imprisonment in lieu of the penitentiary. 

The case is therefore remanded to the district court of the Third 
judicial district of the territory of New Mexico, with instructions to 
modify the sentences by striking therefrom the words "at hard labor," 
and the words "the superintendent of the territorial penitentiary," 
and in lieu of the latter words designate some suitable jail or other 
place of imprisonment of the défendants which is not a penitentiary. 
With this modification, the judgment of the suprême court of the 
territory of New Mexico and the judgments of the district court of 
the Third judicial district of the territory of New Mexico are afflrmed. 
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McBKIDE V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. April 16, 1900.) 

No. 1,201. 

1. EMBBZZI.BMENT— Assistant Postmaster— Indictment. 

In an indictment founded on section 1 of the act of March 3, 1875 (1 
Slipp. Kev. St. c. 144), which allèges that the aecu**ed was an assistant 
in a post office of the United States, and that a certain sum of money be- 
longing to the United States came Into his hands in his capaeity as such 
assistant, which he thereafter embezzled, a gênerai description of the 
money as consisting of so many dollars and cents is sufïicient. 

3. Criminal Law—Cross-Examination— Discrétion op Court. 

The refusai to permit a wltness to be cross-examined as to a matter 
which was not gone into in his direct examination is within the discré- 
tion of the trial court and cannot be assigned as error. 

3. Same — Evidence— Reports dp Postmaster. 

On the trial of an assistant postmaster for embezzlement of money be- 
longing to the United States, quarterly reports of the office, shown to be 
in the handwrlting of the défendant, and to hâve been prepared by him, 
although sigued by the postmaster, when properly certitled as required 
by Rev. St. § 889, are admissible against the défendant to establlsh the 
amount of money with which the office was chargeable. 

In Error to the District Court of the United States for the District 
of Utah. 

The writ of error in this case Is brought to review a judgment in a criminal 
case whereby Frank M. McBride, the plaintiff in error, was sentenced by the 
district court of the United States for the district of Utah to Imprisonment 
for the term of four years in the Utah state prison for the crime of embezzle- 
ment. The count of the Indictment on which a conviction was had, omitting 
the caption thereof, as to which no questions are raised, is as foUows: "The 
grand jurors of the United States of America, duly impaneled, sworn, and 
charged to inquire within and for the district aforesaid, upon their oaths do 
flnd and présent: That Franii M. McBride, at Sait Lake City, in the district 
aforesaid, and within the jurisdiction of this court, upon the lOth day of 
January, 1897, and on divers other days before said time, was then and there 
assistant postmaster of the post office of the United States at Sait Lake City, 
in the district aforesaid, and as such assistant postmaster rec-eived and had in 
his possession a sum of money, to wit, the sum of three thousand and seventy- 
two ($3,072) dollars, lawful money of the United States, and of the value of 
three thousand and seventy two ($3,072) dollars, the property of the United 
States, and unlawfully and feloniously dld embezzle and wrongfully couvert 
the same to his own use, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the United States of 
America." 

John R. McBride, for plaintiff in error. 

Charles O. Whittemore, U. S. Atty. (Pennel Cherrington, Asst. 
U. S. Atty., on the brief), for the United States. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The sufiSciency of the flrst count of the indictment, under which the 
accused was convicted, was challenged in the trial court by a motion 
in arrest of judgment, which is the flrst question to be noticed. The 
objections to the count were that it did not sufflciently describe the 
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property alleged to be embezzled,, ai)d did not suiïiciently state the 
relationship of the défendant to liieUtiited States, or show that he 
held any position of trust to the United States in which he could em- 
bezzle its moneys. In the case of Moore v. U. S., 160 U. S. 268, 275, 
16 Sup. et. 294, 40 L. Ed. 422, it was held, in substance, that when 
an in<iictment Jike the one at bar— ^that is to say, an indictment 
founded on section 1 pf the act of March 3, 1875 (1 Supp. Rev. St. 
c. 144)r— allèges that the accused was an assistant, clerk, or employé in 
a post office of the United States, and that a certain sum of money 
belongirig to the United States caitie into his hands in his capacity 
as such assistant, clerk, or employé, which he thereafter embezzled, 
a gç!ne^?^l description of the money as consisting of so many dollars 
and cents is sufflcient, and that greater particularity of description 
is not essential. It is true that there are décisions in some of the 
state courts which hold that such a gênerai description of the prop- 
erty embezzled as is containe^ in fhe présent indictment is not suffl- 
cient, but the ruling in the case last cited is controlling authority. 
The ofiBce of assistant postmaster is recognized by law, and appro- 
priations are rnade by congress for the pay of such ofBcers. 25 Stat. 
841, c. 374. In View of thîs fact, and in view of the allégations in the 
indictment showing that the accused was assistant postmaster of 
the post ofiQce at Sait Lake City, that he received the money in that 
capacity, th^t it was the money of tlje United States, and that he em- 
bezzled it, itmust be held that the indictment was good and sufflcient 
to sustaln a conviction, anii that the motion in arrest of judgment 
was prdperly Overruled. 

Another contention that should bè noticed at the outset is the claim 
that there was no substantiai évidence tending to establish the guilt 
of the accused, and that the court should hâve directed an acquittai. 
The biir of exceptions, however, contàins testimony to the following 
effect: The accused was assistant postmaster at the post office at 
Sait Lake City, Utah, from. May 1, 1895, to about January 14, 1897, 
0. E. Barratt being the postmaster during that period. He had also 
served as assistant postmaster during the tenu of office of the pré- 
viens postmaster, A. H. Nash; that is to say, from December 1, 1892, 
to May Ij 1895. During the administration of G. R. Barratt as post- 
master, the money which was receited at the post office by the sev- 
eral employés from the sale of stamps, stamped envelopes, etc., was, 
as a rule, turned over each night to the accused, and placed in his 
charge. He, as well as the postmaster, had a key to the inner vault 
of the safe, in which the inoneys of the office and postage stamps and 
stamped envelopes were kept, and vrhen any of such supplies were 
needed fpr salo by other employas they were obtained generally by 
application to the accused. When postal moneys were deposited in 
Ipank, the deposit was madfi up, and deposit tickets were usually pre- 
pared by the accused, and he very frequently .jijade the depositsin 
pejrsoni In short, the testimony shows that tltie accused, in his ca- 
pacity ps a^istànt postmaster, îiaçl as fuU acpessto aîl the funds of the 
office as the postmastcp hiinself, and that such funds, and stamps were 
in the joint custody of bot|i bf puch offlpers. Of the t^o offlcers, how- 
ever, the accused seems to tave exercised a more constant and active 
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supervision over the funds, supplies, and business transactions of tiie 
office. On January 13, 1897, a post-office inspecter by the name of 
Nichols began a careful investigation into the aifairs of the post office 
at Sait Lake City, which resulted on that day or the day following in 
the ascertainment of a shortage or déficit in the funds of the office 
to the amount, as at first reported, of |4,071, which was subsequently 
reduced, however, to $3,708. A less rigid examination of the office 
had been made, as it seems, on or about January 2, 1897, which had 
not developed any déficit or a déficit to any considérable amount. 
On the afternoon of January 13, 1897, while the inspection was under 
way, and after a déficit had been discovered, the accused asked the 
inspecter about the resuit of the inspection, and, on being told the 
amount of the shortage, said to the inspecter that "he kuew he was 
short," but he indulged in no further explanation. The same witness 
further testified as follows: "The 16th of January I spoke to him 
again about the matter. I told him there was no use saying that he 
did not know what became of the money, and he said he did. I sug- 
gested that he notify his folks by wire. I think he said he would." 
Another witness by the name of Eebentisch, who had been employed 
in the post office at Sait Lake City for about 10 years, testified that 
he had a conversation with the accused on the afternoon of January 
15, 1897; that in the course of this conversation he said to the ac- 
cused, "Frank, this is a pretty bad shortage of yours, and he said, 1 
know I am short, but not two or three thousand dollars.'" There 
were some other less important facts and circumstances developed 
during the progress of the trial, which had a tendency, as we think, to 
establish the guilt of the accused; but, without referring to them in 
détail, it will be sufficient to say that the question of the defendai^t's 
guilt or innocence was clearly one to be determined by the jury, and 
that the trial court would hâve erred if it had directed a verdict in 
favor of the défendant. 

Numerons errors are assigned becanse of the admission or exclu- 
sion of évidence. In a number of instances exceptions appear to 
hâve been taken, and error is assigned because of the exclusion of 
évidence which was offered by the accused, although the record 
shows that, after the exception was saved, the évidence was in fact 
admitted. This leads us to infer that the bill of exceptions is not 
in ail respects reliable, and that, owing to a want of proper care in 
its préparation, it does not correctly state the rulings that were 
made upon the introduction of testimony. Complaint is made spe- 
cially that the witness Eebentisch heretof ore mentioned was not per- 
mitted, on his cross-exaniination by the defendant's counsel, to an- 
swer the following question: "There had been shortages in the 
department which had been corrected, had there not?" This ques- 
tion appears to hâve been propounded before the witness had con- 
cluded his answer to a préviens interrogatory, and, as the record 
shows that after the question was asked, and the objection thereto 
sustained, the witness continued his answer to the former interroga- 
tory, we might very well cenclude that the objection to this ques- 
tion was sustained by the trial court, and properly sustaineJ, be- 
cause the question was deemed eut of place and prématuré. But, 
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in'any OT0nt, the assignment.Qf error as respects the refusai to per- 
mit theiwitoess to answer ibis question is uot tenable». Éebentisch, 
on his, direct e?amination, hadtestified to an admission made to him 
by the accused about the tiniQ tbat he was arrested, to the eiïect 
heretof ore; igtated that he knew he was short, but not as much as 
two or three thousand dollars. On his cross-examination counsel 
for the accused was allowed to cross-examine the witness as fully 
as he desired with respect to the circumstances under which the 
admission had been made. , The witness, in his direct examination, 
had made no statements with respect to any previous shortages that 
had been discovered and corrected, so that the question propound- 
éd introduced a new subject of inquiry, which had not been gone 
into in chief. We think that it was within the discrétion of the 
trial judge to conflue the cross-examination to matters concerning 
which the witness had téstifled on his direct examination, and that 
complaint cannot be made in this court of such action. 

It has also been suggested that an error was committed, prejudicial 
to the accused, in permitting C. L. Mchols, the government inspector, 
to testify in rebijttal that he did not at any time in the f ail of the year 
1896 go to the post oifiçe in Sait Lake City late at night for the pur- 
pose of cashing a slip or order for $40, or any other sum. The rea- 
sons which appear to hâve prompted the ofler of this testimony in 
rebuttal were the foUowing: The government, in making out its 
case in chief, proved by a witness named Williams that on one oc- 
casion in the fall of the year 1896, about 2 o'clock in the morning, 
the accused had been seen to go to the inner vault in the post office, 
after it had been closed for the night, and open it The accused 
explained this incident on the trial by saying that he did go to the 
inner vault of the safe on the occasion in question, but that he went 
there to get $40 to cash a slip or order for'Capt. Mchols. In re- 
buttal the government called both Williams and Mchols. By the 
former it was shown that on Uie occasion of hie going to the vault 
the accused had then said to Williams, contrary to his testimony on 
the trial, that he went there to get some shares of mining stock 
for Capt. Nichols, while by the latter it showed, as before stated, 
that he had never solicited the accused to cash a slip for him. We 
perceive no error in the admission of this testimony, and are of opin- 
ion that the testimony of both wit;i)iesses was properly received in 
rebuttal. 

Complai^t is made of the admission in évidence o>f certain quar- 
terly reports which were made by Barratt as postmaster of the Sait 
Lake Oity post office, showing the condition of that office. Thèse 
reports were objected to by the défendant below on the ground that 
they were hearsay évidence, so far as he was concerned, the same 
haying peen signed by the postmaster. It was sho^n, however, that 
thèse reports were in the handwriting of the accused in so far as 
they reported the amount of stamps and money with which the of- 
fice was chargeable, and that they had evidently been prepared 
by him. Section 889 of the Revised Statutes makes such reports 
admissible in évidence in the courts of the United States in civil 
and criminal prosecuti«ns when they are duly certified, as thèse 
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reports appear to hâve been. It cannot be suecessfully claimed, 
therefore, that either thèse reports or any bocks found in the post 
office at Sait Lake City which had been kept by the accused as as- 
sistant postmaster, or that had been kept under his supervision and 
control, were improperly admitted in évidence. 

There are no other errors respecting the admission and exclusion 
of proof which are so assigned or of enough importance to deserve 
spécial notice. 

It is flnally suggested, although the point is not specially argued, 
in the brief, that the trial court erred in refusing to give the fol- 
lowing instruction: "If the jury finds that the défendant ceased 
to be assistant postmaster on the 9th of January, 1S97, then this 
défendant would not be liable for any loss or shortage that might be 
found to exist on the 14th of January, 1897, unless it is affirmatively 
shown by the prosecution that the shortage did exist while this 
défendant was assistant postmaster." This instruction was doubt- 
less asked in view of some testimony which tended to show that the 
accused ceased to be assistant postmaster on January 9, 1897. 
While there was a little testimony to this effect, yet there was other 
testimony that he continued to act as assistant postmaster until his 
arrest, on January 14, 1897, and if he had in fact severed his con- 
nection with the post oiHce before the latter date the fact does not 
seem to hâve been known to any of the employés of the office. The 
truth would seem to be that he may hâve been absent from the post 
office between January 9 and 14, 1897, a little more than usual, 
owing to sickness in his family, or some other cause, but the évi- 
dence would not justify the conclusion that he severed his connec- 
tion with the office until his arrest. Much less would it justify the 
conclusion that the déficit occurred between January 9 and 14, 1897. 
But, even if there had been sufficient évidence on which to base the 
instruction, we think that the instruction, if given, might hâve op- 
erated to the préjudice of the défendant by leading the jury to infer 
that, if the shortage existed on January 9, 1897, that fact alone 
would warrant a conviction. The trial court submitted the case to 
the jury on a theory which was more favorable to the accused, tell- 
ing them, in substance, that while an unexplained déficit of money 
in the hands of a trusted agent is strong proof of embezzlement, yet 
as in the case which they had to détermine there was évidence 
which tended to show that the postmaster and the assistant post- 
master had joint possession of the fundS of the office, and equal ac- 
cès» thereto, they could not say that the mère existence of a déficit 
threw on the accused the burden of explaining it, or as establishing 
his guilt of the crime of embezzlement, if the déficit was unexplain- 
ed, provided they found that the postmaster and the assistant post- 
master did hâve such joint possession and equal access to the funds 
of the office. The charge in other respects required the jury to be 
satisfled beyond a reasonable doubt that while the accused was act- 
ing in the capacity of assistant postmaster he did couvert the 
money which had disappeared, or a part of the money, to his own 
use, with the intent to deprive the United States thereof permanent- 
ly. They were further instructed that, if the proof did not satisfy 
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them of ail tliese f acts, it would be necessary to retum a verdict of 
not gailty. Upoh the whole we conclude that the case was tried 
without error, so f ar as the admission and exclusion oî testimony is 
concerned, that the charge was substantially correct, and covered 
ail material questions of law concerning which the jury needed ad- 
vice, and that there was abundant évidence to sustain the verdict, 
TJnder thèse cireumstances the judgment below must be afflrmed, 
with a direction to the accused to surrender himself to the United 
States marshal for the district of Utah in exécution of the sentence 
heretofore imposed by the trial court, and it is so ordered. 



FEESNO HOME-PACKING CO. et al., V. rEUIT-CLEANING CO. et al. 
(Circuit Court o( Appeals, Ninth Circuit. May 7, 1900.) 
' No. 558. 

1. PaîTBNTS— VALIDITy — ISSUANCB TO PARTNBRSHIP AS ASSIGNEE. 

Uider Rev. St. § 4895, wWch ptbvldès that letters ttatent may be Issued 
to the assignée of the inventor, à partnership may, in its firm name, be- 
: eoDse the assignée of an lûventor's inchoate right. to a patent; an-d, upon 
a compliance with the requlrements ,pf the statute, a patent igsued to It 
as such assignée is valid, although the pàirtnership name is pUrely artifi- 
cïal, and does not contaln the name of any partner. 

2. Bamb— Inpringement— Pruit-SeediWg Machine. 

: The La Due patent, No. 543,834, issued to the Fruit-Cleaning Company, 
assignée, for improvements in mechanlsm for seeding fruit, construed, and 
held infringed as to elaims 2, 3, 4, and 5, and not Inf rlnged as to claim 1. 

Appeal fréta the Circuit Court ôf the United States for the North- 
ern District of Galif omia.' 

Wheaton & Kalloch, for appellants. 

Tracy, Bpardman & Platt (John H. Miller and ïimothy D, Mer- 
win, of cqùnsèl), for appelleé, 

Bef ôre GEt^iERT, Circuit Judge, and HAWLEY and DE HAVEN, 
District Judges. 

DE HAVEN, District Judge. This is an appeal from a decree of 
the circuit court for the Northern district of Calif omia, The action 
was brougbt by the appellee, the Fruit-Cleaning Company, for in- 
fringement of ]»tters patent No. 543,834, for "improvements in mech- 
anlsm for seeding fruit," -issued to the appellee, as assignée of 
George C. La Due. The decree adjudged the patent valid, and that 
appellants had infringed the first five elaims thereof, and also per- 
petually enjoinéd them from further infringing said elaims. 94 Ped. 
845. It is alleged in the bill of complaint that one George C. Ija 
Due was the original and flrst inventor of the invention described in 
the letters patent, and that he filed in due form in the patent office 
of the United States his application prajing for the granting and 
issuing of letters patent of the United States for such invention; 
that, prier to the granting of the patent, La Due assigned and trans- 
ferred to the complainant the Fruit-Cleaning Company his "right, 
title, and interest in and to the said invention," and in the assignment 
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requested the commissioner of patents to issue to the said Fruit- 
Cleaning Company such patent as might be granted ; and it is f ur- 
ther alleged that said assignment was in writing, and "filed in the 
patent office of the United States prior to the granting and issuance 
of any patent for said invention." The bill also allèges that on July 
30, 1895, letters patent numbered 543,834 were issued in due form of 
law to the Fruit-Cleaning Company for the invention ref erred to, and 
that said company was at the date of filing the bill of complaint the 
owner and holder of said letters patent; that the respondents, who 
are appellants hère, were infringing upon the exclusive rights se- 
cured to that company by such letters patent; and that the Fruit- 
Cleaning Company is, and was at ail of the times ref erred to in the 
bill, a co-partnership, of which Alfred Nicholls, George E. Lewis, and 
Charles F. Allen were and are the members. The bill was not de- 
murred to. The answer dénies the alleged infringement, but admits 
that La Due flled in the patent office of the United States his ap- 
plication for letters patent for the invention claimed by him, as set 
forth in the bill of complaint, and that prior to the issuance of such 
letters patent he duly assigned to the Fruit-Cleaning Company ail 
his right, title, and interest in and to said invention, and further ad- 
mits "that after proceedings had and taken in the matter of said 
application, and on the 30th day of July, 1895, letters patent of the 
United States thereunder, dated on that day, and numbered 543,834, 
were granted, issued, and delivered by the government of the United 
States to said complainant the Fruit-Cleaning Company. * * *" 
The answer also contains the further admission that prior to the 
issuance of the patent "ail proceedings were had and taken which 
were required by law to be had and taken prior to the issuance of 
letters patent for new and useful inventions." The grounds upon 
which the appellants rely for a reversai of the decree are: First, 
that the patent alleged to hâve been infringed by them is void, for 
the reason that the Fruit-Cleaning Company, named as grantee there- 
in, is a copartnership doing business under a name wholly fanciful, 
and not a natural or artificial person having the légal capacity to 
receive the grant contained in such letters patent; and, second, that 
the évidence is not sufficient to show that the appellants infringed 
any of the claimis of such patent. , 

1. We think it must be conceded that appellants are not estopped 
by their failure to demur to the bill of complaint, nor by the admis- 
sions contained in the answer, from insisting upon the invalidity of 
the patent in suit, if in fact the patent is void because issued to a 
co-partnership under its ârm name and style, without mention of the 
name of one or more of the persons composing such firm. It is al- 
leged in the bill of complaint that the Fruit-Cleaning Company is a 
co-partnership, and the answer does no more than admit that the 
facts in relation to La Due's assignment of his invention to it, and 
the subséquent issuance of the patent to that company, are as stated 
in the bill; and the contention of appellants that upon such ad- 
mitted facts the patent issued to the Fruit-Cleaning Company is ab- 
solutely void, for the reason above stated, is one of law which is 
open for considération upon this appeal, and must be decided upon 
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its merits. The argument of appellants in support of their position 
is, in substance^ tMs: Starting With the gênerai proposition that 
the exclusive right to make, use, and sell an invention is one that 
can only be créated Or granted by letters patent, they next insist 
that the patent in suit is without a grantee, and therefore void. 
This latter contention is based upon the fact that the Fruit-Cleaning 
Company, named as grantee in the patent, is not a person or cor- 
poration, but only the name and style under which certain persons 
are carrying on business as co-partners; and it is claimed that a co- 
partnership, as such, and more particularly when its firm name is 
wholly f ancif ul, cannot take as grantee in any conveyance which the 
l&yv requires to be in writing, and conseqaently that a grant, con- 
veyance, or transfer of real estate, or of rights secured by letters pat- 
ent, when made to a co-partnership in its firm name, is inefifectual to 
convey légal title to the firm, or to any individual member thereof 
whose name is not part of the firm name and style under which the 
business of the partnership is transacted. The cases of Arthur v. 
Weston, 22 Mo. 378; Winter v. Stock, ,29 Cal 407; Moreau v. Saf- 
farans, 3 Sneed, 599, 67 Am. Dec. 583; PercifuU v. Platt, 36 Ark. 
456; Association v. Scholler, 10 Minn. 331 (Gil. 260); Gille v. Hunt, 
35 Minn. 357, 29 N. W. 2,— -are cited to sustain this conclusion. In 
Arthur v. Weston, 22 Mo. 378, the question was whether a deed to 
W. W. Phelps & Co. could be allowed to take effect as a légal con- 
veyance of the land therein described to Phelps, Whitmore, and 
Cowdry, upon paroi proof of the fact that they were the persons com- 
posing the firm of W. W. Phelps & Co.; and the court held that it 
couïd nbt, and that the légal title to the land conveyed by the deed 
was vested in W. W. Phelps alOne. The doctrine of this case (and 
the same may bé said of the other cases cited) undoubtedly is that a 
partnership, as such, is not regarded as a distinct entity, capable of 
taking the légal title to real estate. But, in our opinion, this ruie is 
not applicable to the présent case, The right created or granted by 
letters patent is, in the language of the suprême court, "plainly an 
instance of an incorporeal kind of personal property." Machine Co. 
V. Featherstone, 147 U. S. 209, 13 Sup. Ct. 283, 37 L. Ed. 138. See, 
also, Shaw Eelief- Valve Co. v. City of New Bedford (C. 0.) 19 Fed. 
753. Now, it is certainly settled that partners may acquire the légal 
title to Personal property under a purchase made in the flrm name ; 
and it is not material whether such firm name is wholly fanciful, or 
whether it contains the names of one or more of the members of the 
flrm. This was expressly so decided in Maugham v. Sharpe, 17 C. B. 
(N. S.) 448. That was an action at law, and the question involved 
was whether a certain mortgage or deed of personal property was 
invalid because made to a partnership in its flrm name. The déci- 
sion of the court was in favor of its validity, and in delivering his 
opinion in that case it was said by Williams, J. : 

"Xhe flrst question Is as to the validity of the deed whereby Dolby assigned 
the goods in question to the Oity Investment & Advance Company. It lias 
been objected on the part of the plaintifC that the conveyance is inoperative 
because it is necessary in a grant that the grantees should be named; other- 
wise, the grant can, lu law, hâve no opération. I apprehend, however, it Is 
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fuUy settled that a grant inay be good, though the grantee be not named 
by his Christian or sur name. In Shep. Touch. p. 236, the learned author, 
after discussing the conséquences of a mistalie in the Christian name or sur- 
name of the grantee, goes on to say: 'And yet, if the grant do not intend to 
describe the grantee by his own name, but by some other matter, there it may 
be good by a certain description of the person, without either surname or 
name of baptism;' for, he adds, Id certum est quod eertum reddi potest..' In 
thls case, I apprehend, the meaning of the grant is plain. The deed purports 
and intends to conYey the goods to those persons who use the style and flrm 
of the City Investment & Advance Company. They may or may not be a 
corporation, but, when it is ascertained that those who carry on business un- 
der that name are the défendants, the deed opérâtes to convey the property 
to tbem." 

This, we think, is a proper statement of the rule of law which sliould 
be applied in the présent case. Section 4895 of the Kevised Statutes 
provides that letters patent may be issued to the "assignée of the in- 
ventor" upon compliance with the conditions therein named, one of 
which is that the aesignment must first be entered of record in the 
patent office. We hâve no doubt that under this section a partnership 
may, in its firm name, become the assignée of an inventor's inchoate 
right to letters patent, and a patent issued to it as such assignée is 
valid, and vests in the persons composing the flrm the légal title to the 
rights and privilèges thereby granted. 

2. Upon the question of infringement little need be eaid, as its dé- 
cision really turns upon the construction of the partici.'a- claims in re- 
lation to which infringement was found by the circuit court. Thèse 
claims are as f ollows : 

"(1) In combination in a machine for seeding fruit, a carrier for conveying 
the fruit, 'whieh is provided with a séries of points or teeth spaced to engage 
the seed of the fruit; a pressure meehanism, the surface of which moves to 
and from the carrier, and acts to partially impale the fruit upon the carrier; 
and a puncturing meehanism, the surface of which moves to and from sald 
Impallng surface, and acts subsequently to the action of said impaling meeh- 
anism, to perforate the sitin over the seeds of the Impaled fruit for the pur- 
pose of uncovering the seed of the fruit. (2) In combination in a machine for 
seeding fruit, a carrier for conveying the fruit, which is provided with a 
séries of points or teeth spaced to engage the seed of the fruit; pressure 
meehanism having motion angularly with relation to the carrier, and acting 
to partially Impale the fruit upon the carrier, and by further action to puncture 
or rupture the skin over the seeds of the impaled fruit, to free the seed pre- 
llminarily to removing the same from the body of the fruit. (3) In combina- 
tion in a machine for seeding fruit, a roU for receiving and conveying the 
fruit, the surface of which is provided witi a séries of points or teeth spaced 
to esclude the seeds of fruit impaled thereon; a pressure roU aetlng to par- 
tially impale the fruit on the carrier teeth, so that they engage the seed pre- 
liminarily to removing the same from the pulp; and a brusli roU acting to 
rupture the skin of the fruit lying on, and to force the same ofC, the seed, — ■ 
substantially as set forth. (4) In combination in a machine for seeding fruit, 
a carrier roll provided with a séries of points or teeth spaced to exclude the 
seed of the fruit; a roll acting to partially impale the fruit on the carrier, 
so that its teeth engage the seed; a roll acting to puncture or rupture the 
skin of the fruit lying on the seed, and a roll acting to force the punctured 
skin and pulp of the fruit from around the exposed seed, — substantially as 
set forth. (5) In combination In a machine for seeding fruit, a carrier roll 
provided with a séries of teeth spaced to engage and exclude the seeds of fruit 
Impaled thereon, and a séries of two or more rolls adjusted at différent dis- 
tances from said carrier, and successively acting to partially impale the fruit 
on the carrier teeth, and rupture and displace the skin of the fruit lying over 
the seed, preparatory to removing the seed, substantially as set forth." 
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Tbè ^çiflcatijWe and drawings accompaoying the patent show that 
tKe pï^àt^rè niëçhailisiri referred to in ttesê claims consists of ttoee 
rolls, designated ip thç drawinga by the figures 12, 13, and 14. irhése 
rolls co-act wità a central or «arrier roU, upon i^hich the fruit is im- 
paled. After descfibing this central or- carrier roll, and its function, 
the spécifications descrîbè' thé operatiô^i £|;nd function of rolls 12, 13, 
and 14 in this language: ; . 

"12 is a remoyable brush roll, Joùrnaled in'brackets or other llke supports 
flxed to the inacîiine, and ■rt'hich' roll is tbe impaling roll, or the one which 
forces the fruit upon the teeth of the carrier; the roll belng so adjnsted rela- 
tlvely to the fruit-carrier surface and the character of its surface, of flber, 
bristles, or other yieldlng substance, belng such that the fruit is inipaled upon 
the teeth wlthout belng (ai Ipast, to any esseùtlal exteht) rupturéd by the ac- 
tion of the roll. 13 is a 'simllar roll, slmilarly mounted, but adjusted some- 
what nearer to the carrier suiif ace; and the bristles or operatlve surface of 
thls roll may be stlffer'or less yleldlng than that of the roll, 12, ïhe func- 
tion of thls roll iç to perfora te the skin of the fruit lying ovçr the seeds of 
the impàled frujt, prellmihary tb the uniinpàled portion of the fruit being 
puéhed from bff the seeds. 14 la a slmllar roll, similarly supported on the 
frame, the brush' or yleldlng surface of which Is aflapted to;«ngage the per- 
forated skin of the fruit, ^fldpressthe sa,me doiwn upon the main body of the 
frujit; thus leaying the seed» upon the points of the carrier surface, but 
stripped of the'skin and pulp of the fruit." . ' 

The machine used by appellants contaitia a central carrier roll and 
three laminated rubber rolls. Thèse latter relis are pressure rolls 
arranged and adjustedwith référence to each other and to the central 
carrier roll in the same manner as the carrier and pressure rolls are 
arranged and adjustedin the InYention described in; tl^e patent in 
suit. In the machine used by appellants the raisin is impaled upon 
the central or catrier foUby the flrst pressure roll, and is then forced 
îurther on to thé teeth of siich carrièr"^oll by pressure ^uccessively 
applied by the other rolls, until the «leed îs pushed upward tbrough the 
skin of the raisin; that is, by reason oi Uie successive pressure applied 
by the différent rolls, thé seed is made to itself puhcture the skin of 
the raisin. The, claim is ïnade by the appellants that the machine 
usedby them does not eonstitute an infringement of thç patent in suit, 
because it contains no mechanism which punetures the skin of the 
raisin, and it is insisted by them that such a puncturing mechanism 
is an éssential élément of tM combinatioh Covered by the claims aboVe 
set ont. The question presented is one of construction 6i thèse claims, 
and we are clêarly of opinion that a puncturing mechanism, as distin- 
guished from pressure rolls acting in côfljunction with the carrier roll, 
is not an esséhtial élément, of clailns 2, ,3, 4, and 5 ç)f the.patent in suit, 
and that the machine usèd by the appellants infrjngès upon thèse 
claims. We agrée with the appellants that claim 1 of the patent calls 
for a puncturing mechanism. Thé language of the claim is: 

"A pressure mechanism, the surface of which moves to and from the car- 
rier, and acts to partially impale the fruit upon the carrier, and a puncturing 
mechanism, the surface of which moves tO; and fromi said impaling surface, 
and acts subsequently to the action of said impaling mechanism, to perforate 
the skin," etc. 

The words "puncturing mechanisïnj" as hère used, were evidently in- 
tended to describe some device or thing différent from the pressure 
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mechanisin previously mentioned in tlie same sentence. The decree 
will be modifled by striking therefrom so much as adjudges that appel- 
lants bave infringed claim 1 of the patent in suit, and enjoins them 
from furtber infringement of said claim 1, and ae thus modifled the de- 
cree is affirmed. 



EDISON ELECTRIC LIGHT CO. et al. v. PENINSULAR LIGHT, POWER & 

HEAT CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. May 8, 1900.) 

No. 754. 

1. Patents— CoNTRiBCTORT Infrinoembnt. 

A Company which générâtes electricity, and furnishes It to a second 
Company engaged In supplying the same to Its customers for llghtlng or 
other purposes, cannot be held as a contributory Infrlnger because one of 
such customers uses a dlstributing System which infrlnges a patent; the 
article so f umished belng as well adapted for use by one mode of distri- 
bution as another. 

2. Samb— Implibd Licknse— Sale of Electric Lighting Apparatcs. 

An electric light company, having the exclusive right and llcenso to use 
apparatus Involving the Edison System of distribution in a clty, Installed 
a permanent System of wlres in a hôtel building being erected in such city, 
under contraet with the owners, who pald It therefor. The apparatus so 
installed was adapted for use according to the System of distribution cov- 
ered by an Edison patent. Some years later the owners of the hôtel 
discontlnued the taking of lights from such company, and subsequently 
had the building connected with the wlres of another company. HcW, that 
the sale of such apparatus wlthout réservation carrled with it an Implied 
llcense to use the System of distribution in accordance with whlch it was 
constructed, wlthout regard to the source from which the current was ob- 
talned; It appearing that It could not be efCectively used, with safety to 
the building, in connection with any other System, and that such license 
extended to the construction and use outside the building where the con- 
nection was made of a tension-reducing device whlch, in connection with 
such System of distribution, was made an élément of another Edison pat- 
ent, but which was necessary to the use of the house apparatus according 
to the plan for which It was constructed. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Thls Is a suit to restraln Infringement of two patents relating to Systems of 
electrical distribution granted to Thornas A. Edison. The complainants are 
two corporations, one of which is the owner of the patents, and the other a 
licensee under the first for the clty of Grand Rapids, Mlch. The défendants 
are two corporations, — the Penlnsular Llght, Power & Heat Company and the 
Lowell Water & Llght Company. The last named générâtes electrical current 
at Its station near Lowell by water power, and transmits the current to its 
transformlng station at the city of Grand Rapids, and there delivers It to the 
first-named company, whlch distributes It to Its customers in the city over its 
own wlres. In 1888 the Livlngston Hôtel, at Grand Rapids, was In process of 
construction, and the owners applied to the Edison Light Company of Grand 
Rapids to wire the building for lighting by electricity. Thls was donc; the 
wlres belng put in In a permanent way before the building was plastered, so 
that they hâve become In every sensé a flxture. The Grand Rapids Company 
had at that time in the clty of Grand Rapids a fuUy-equlpped electrical gener- 
atlng plant, and was engaged in the business of supplying electrical current to 
ail who deslred to use same for lUumlnatlng or other purposes; employlng in 
the distribution of Its current for lighting purposes an arrangement of wlres 
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covered,by tte Bdlson patent No. 274,290, and toown geftesally as the, "Edison 
Three-WIre Systeïn,":^nd an Improvement thereon w&lcli Included sald three- 
wire System of distribution wlth a "tenslon-reduclng dèvice," as shown by thè 
second clalm of Edlson's patent No. 287,516. Tbe local côifipany, operating un- 
der the gênerai company ownlng sald patents, does not seem to hâve Included 
the Installation of bouse wlres as a part of Its regular business; but, because 
there were then no construction companies carrying on the business of suitably 
wiring buildings, it dld, as a means of introducing electrlclty, wire buildings 
when its services vrere desired, charging only the cost of material and labor. 
The owners of tbe Livingston Hôtel paid to the said loCar company the sum 
of $544, as the cost of material and labor. The System adopted in wiring the 
hôtel was that covered by the Edison patents. From the completion of the 
wiring, the hôtel was supplied wlth the current generated by the sald Grand 
Eapids Company until the fall of 18SM, when, for economical reasons, it ceased 
to take Its supply from said company, and set up a dynamo of its own, wlth 
a steam englue to operate It. Thls dynajoio was connected wlth the house- 
wlringapparatus Installed by the Grand Kaplds Company, and from that time 
untU February, 1896, the proprietors of the hôtel supplied and used their own 
current. In February, 1896, the, hôtel proprietors dlscontinued- the génération 
of their own current, and since that date hâve been supplied with current by 
the appellee the Peninsular Oompany, whieh, as before stated, takes its supply 
from Its co-appellee, the Loweil Company. The Edison three-wire System, in- 
stalled by the Edison Grand Rapids Oompany, and paid for by the Livingston 
Hôtel people, terminated at the "service cut-out," or "fuse bloek," just inslde, 
at the top of the rear door of the hôtel. When the hôtel, in Februai^y, 1896, 
determined to obtaln Its supply of current from the Peninsular Company, that 
company installed outslde thls rear door two of Its transformers or tenslon-re- 
duclng déviées, and connected them wlth its conductors and by wlres to the hô- 
tel "service cut-off," using the eut-ofC and dlstributing wirès originally installed. 
The connection between the Peninsular Company's main conducting wlres and 
the hôtel company's house wlres was originally made by a System called the 
"Stanley Two-Phase, Three-Wire System." This was found to be dangerous, 
as greatiy overheating the middle wlre of the house-wifing System. Qn thls 
account thè connection between the house wlrlrig and the outslde wlres of the 
Peninsular Company was changed to the connection proper under the Edison 
three-wire System. This the appellants charge to be an Infrlngement of their 
patent rlghts, The hôtel company is not, however, sued; but the Peninsular 
Company, as the company dlrectly deallng wlth it, and dlrectly fumishlng the 
current In'thp manner stated, Is sued, as contrlbuting to the hotel's infrlnge- 
ment, and the L'owell Company, as vendor of the cuiTent distributed by the 
Peninsular Oompany, Is Joined as a eo-contributor to such infrlngement. The 
court below dismissed the bill, hording'thàt the Installation by the local elec- 
trieal company pf a permanent System- of wlres, arrangea according to the 
System ùt the Edison patents, opéra ted as a license to utlllze that System in 
connection wlth any source of supply of current and a tenslon-reduclng device 
adapted to, the proper use of the Edison laethod of distribution. The opinion 
of the court may be found in 95 Ped. 669, 

Eichard N. Dyer, for appellants. < 
John B. More, for appellees. 

Before LÛBTON and DAY, Circuit Judges, and CLAKK, District 
Judge. 

LURTON, Circuit Judgé, àfter niaking llie foregoing statemènt of 
tlie case, delivered the opinion of the court. 

1. The; decree dismissing the bill as against the Loweil Light & 
Power Company was cleàrly right. It' sold the current which it. gen- 
erated to the Peninsular Ôpnipany. That current was as well adapted 
for use in one mode of distribution as another, and was adapted 
equally as well for furnishing power as for illuminating purposes. 
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Being suitable for a great rariety or methods of use, it does not come 
within the ruie applied when the article furnished is adapted only to 
the infringing use. Neither is there any évidence that it supplied 
current to the distributing company with any intent tiiat it should 
be supplied to the hôtel company, or, if so, that it was to be used 
in an infringing way, or in contributing to the infringement of any of 
the patented methods of distribution for house lighting covered by 
the patents of the appellants. In the case of Heaton-Peninsular But- 
ton-Fastener Co. v. Eurêka Specialty Co., 25 C. C. A. 267, 77 Fed. 297, 
the fasteners made and sold were not only peculiarly adapted to the 
infringing use, but they were made and sold with the deflnite intent 
that they should be so used. 

2. This brings us to the serions controversy in the case. The 
Grand Eapids Company constructed and sold to the proprietors of 
the hôtel the apparatus constructed, according to the arrangement of 
the Edison patent, for the electrical lighting of said building. After 
some years it ceased to take current from that company, and is now 
supplied by the appellee the Peninsular Company. Between the out- 
side overhead wire of the Peninsular Company and the service cut-off 
or fuse block of the hôtel apparatus, it has placed two transformera 
or tension-reducing devices, each of which is connected with the house 
fuse block by two wires. Appellants say that, by this combination 
of the house apparatus with the generators of the Peninsular Com- 
pany and tension-reducing devices or transformers, the hôtel is en- 
abled to use its wiring System in a way which infringes the Edison 
patents, and that the Peninsular Company is a contributor to such 
infringement, and must respond in damages. When the Peninsular 
Company flrst began to deliver current to the hôtel, the connection 
between the two transformers and the service cut-off was made by 
three wires, being the System known as the "Stanley Two-Phase, 
Three-Wire System." That method of delivering current overloaded 
the middle wire of the house apparatus to such an extent as that it 
became dangerously heated, and could not carry the current with 
safety to the building. That method of delivering the current, appel- 
lants say, was a noninfringing way, and is not the subject of com- 
plaint. To obviate the danger incident to the overheating of the 
middle wire of the house apparatus, the three wires between the trans- 
formers were changed to four wires; that is, two wires between each 
transformer and the service cut-off of the house apparatus. By this 
change of the method of Connecting the transformer with the hôtel 
wires, the current delivered by the Peninsular Company is distributed 
over the house wires in a way to avoid dangerous overheating of the 
house middle wire, and in accordance with the method called the 
"Edison Three-Wire System," which is the method of the patents 
owned by appellant. The wiring of the hotel was donc by the Edison 
Light Company, and was according to the method covered by the Edi- 
son patents. That part of the apparatus wholly within the house, 
and which begins with the service cut-off, just inside an outer walI 
of the building, is the part of the apparatus constructed by, and sold 
to, the hotel proprietors. It is valuable only as so many pounds of 
copper wire, unless it can be utilized for illuminating purposes. It 
101 F.— KJ 
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canxtot be utilized as a fixture except in cQinbination with some source 
of electrical current. If it be connected with the main conductors 
oarrying the powerful current generated by the appellee companies, 
it will be necessarj that there shall be interposed some tension-re- 
ducing devices to diminish the voltage passing over the house dis- 
tributing wires. To deliyer this reduced voltage to the house ap- 
paratus in such: a way as that the current carriefl by the middle 
wire shall not exceed that carried by the outside wires, it is essential 
that the connection with the transformera shall be made by two wires 
from each transformer, in accordance with the System upon wMch the 
wires are arrangea. A System of electrical distribution is a complète 
machine, composed of a séries of co-ordinating parts. Thus, the first 
claim of Edison's patent covering his three-wire System is as follows : 

"In a System of electrical distribution havlng translating devices arrangea 
In multiple séries, the compensating conductor or conductors Connecting tlie 
tran^atiou circuits with the source of energy, substantially as and for the 
purpose set forth." 

This patent covers Mr. Edison's basic invention, and it is so de- 
scribed by Mr. Jenks, the expert of appellants. The essence of the 
systeni consista in — 

"The emtloyment In the housé-Wirlng apparatùs of a compensating conductor, 
running bétWeen two outer wires connected with the positive and négative 
pôles of the generators, respectively; the compensating conductor havlng 
ofifsets running from each slde to the side wires, respectively, on each of which 
ofCsets an arc Is formed al the location of a lamp." "The advautage of the 
arrangement conslsted In equaiizing and relleving the tension of the current 
on the wire." 

The later Edison patent simply covers an improvement upon the 
first, byincluding as an élément two transfonners at a point in ad- 
vance of the beginning of thç house wires proper, by means of which 
the voltage or tension on the lines leading to them, which is often 
many times too great for safe use for lighting purposes, may be re- 
duced and safely employed. But, if the current generated is of low 
voltage, transfonners would not be needed. It is only when the cur- 
rent is to be taken from wires carrying a current of high voltage that 
they are needed. That they were needed and in use when the hôtel 
took its current from the conductors of the Edison Light Company 
is évident, though the record contains no positive statement to that 
effect. Tension-reducing devices were not new. Their employment 
was necessary if current was to be taken from the high-voltage con- 
ductors of the Peninsular Company. Those used are not the spécifie 
transformera described in the later patent, and made an élément in 
its first and third claims. The second claim of the second patent in- 
cludea any tenaion-reducing device in combination with the compen- 
sating conductor System of the first patent. But if the sale and con- 
struction, as fixtnres in the building, of the apparatùs embodying the 
essence of Edison's ayatem of electrical distrihution, imply a license 
to employ that apparatùs as it was intended to be employed, the right 
must carry with it the right to also use the co-ordinate and subordi- 
nate élément for reducing the voltage of the current intended for il- 
luminating purposes. The Edison Light Company constructed and 
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eold to the hôtel proprietors the very expensive and permanent fixtures 
which constitute the very essence of the Edison invention. It did so 
without any limitation upon the use of the apparatus sold, or any 
requirement that it should be used only in connection with current 
obtained from it. That it made no profit on the apparatus is of no 
moment. It then had no rival. It expected its profit from the sale 
of current, and was not disappointed in this. But the time came 
when its current was displaced by a current generated by the hôtel 
proprietors, and finally by the current sold by a rival company. The 
property in and right to use the apparatus for illuminating purposes 
is not denied. The contention is that the plant is capable of use for 
that purpose in a noninfringing way, and therefore no license to use 
it according to the Edison System is to be implied. The évidence does 
show that, for something over a year after discontinuing the current 
furnished by the Edison Light Company, the hôtel generated its own 
current. It is inferable that that current so generated was delivered 
and used in a way which was not the method of the Edison system. 
But the record is silent as to the safety of the apparatus when so util- 
ized. What we do know is that for some reason the proprietors ceased 
to generate current, and applied to the Peninsular Company for a sup- 
ply. That company made a connection between its own main conduct- 
ors and the house apparatus by a method which is called the "Stanley 
Two-Phase System." This was not the system for which the house Sys- 
tem was adapted. The middie wire was too light, and became dan- 
gerously overheated. That plan, however, involved the use of two 
Stanley transformers. The dangerous overheating of the middie wire 
necessitated the changing of the connection between those transform- 
ers and the ends of the house-wiring system so as to equalize the 
current, and utilize the house apparatus according to the plan for 
which it was constructed. The facts satisfy us that the house ap- 
paratus is not capable of use for illuminating purposes, without dan- 
ger to the safety of the building, when the current is delivered other- 
wise than in accordance with the Edison system. Under such a state 
of facts, what is the character of the license to be inferred from the 
construction and sale of the house apparatus by the Edison Light Com- 
pany of Grand Eapids? In Heaton-Peninsular Button-Fastener Co. 
V. Eurêka Specialty Co., 25 C. C. A. 267, 77 Fed. 288, 290, this court, 
discussing the effeet of the sale by a patentée of a machine made 
upon the plans protected by the patent, said : 

"Undoubtedly, the gênerai rule is that if a patentée make a structure em- 
bodying his invention, and unconditionally make a sale of it, the buyer acquires 
the right to use the machine without restrictions, and, when such machine ia 
lawfully made and unconditionally sold, no restriction upon its use will be im- 
plied in favor of the patentée. By such unconditjonal sale the machine passes 
without the limit of the monopoly." 

In Adams v. Burke, 17 Wall. 453, 456, 21 L. Ed. 703, the suprême 
court said: 

"But, in the essential nature of things, when the patentée, or the person 
having his rights, sells a machine or instrument whose sole value is in its 
use, he receives the considération for its use, and he parts with the right to 
restrict that use. The article, in the language of the courts, passes without 
the limlt of the monopoly; that is to say, the patentée or his assignée having 
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In the act of sale reeelved ail the royalty or considération whleh he daims 
for the use of his invention in that ^àrtlcular machine or Instrument, it is 
open to the usé of the purchaser witho'ut further restriction on aceount of the 
monopoly of the patentées." 

To restrict the riglit of a purchaser of an apparatus embodying a 
patented inTention to use it for the purposes for which it is peculiarly 
adapted, there must appear some express or implied agreement by 
which the mode or time or place of use has been limited; and this 
was the principle upon which the Bùtton-Fastener Case, cited above, 
was decided. But there may be circumstances under which the sale 
by a patentée of one patented article will carry with it the right to 
use another in ço-operation with the flrst, although the thing be cov- 
ered by a second patent. Thus, if the article sold be of such peculiar 
construction as that it is of no practical use unless it be used in com- 
bination with some subordinate part covered by another patent of the 
vendor, the right to use the latter iu coopération with the former 
might be implied f rom circumstances. It is a gênerai principle of law 
that a grant necessarily carries with it that without which the thing 
granted cannot be enjoyed. TKe limitation upon this is that the 
things which pass by implication only must be incident to the grant, 
and directly necessary to the enjoyment of the thing granted. The 
foundation of the maxim lies in the presumption that the grantor 
intended to make his grant enjoyable. This presumption has been em- 
ployed in the construction of licenses granted by patentées, as well 
as in other branches of the law. Thus, in Cutter Co. v. Sheldon, 10 
Blatchf. 1, Ped. Cas. No. 13,331, Woodruff, Circuit Judge, said: 

"If a party engaged exclusively in the construction of machines of various 
kinds, for sale to others, were to receive a license to manufacture a patented 
machine, for a considération presently jMiid to the patentée, a construction 
which would deny him ail opportunity to make the privilège of any value, f or- 
bidding his sale of the machines when manufacturedj should be very clearly im- 
ported by the license, or the court would hold that the parties meant that he 
should dérive some benefit from the license, and not be left thereafter wholly 
dépendent on the will of the patentée." 

It is évident that the extent of an implied license must dépend upon 
the peculiar facts of each case. The question in each case le whether 
or not the circumstances are such as to estop the vendor from as- 
serting infringement. The cases of Eoosevelt v. Electric Co. (C. C.) 
20 Fed. 724; United Nickel Co. v. Califomia Electrical Works (C. C.) 
215 Fed. 475, 479; American Graphophone Co. v. Amet (C. C.) 74 
Fed. 789, — ^re instances in which the court held that no license was 
implied under the facts. Stonecutter Co. v. Shortsleeves, 16 Blatchf. 
381, Fed. Cas. No. 13,334, and Illingsworth v. Spaulding (C. C.) 43 
Fed. 831, are illustrations of the application of the presumption aris- 
ing upon the particular facts of those cases. The gênerai principle 
is well stated by Judge Wallace in Kooeevelt v. Electric Co., cited 
above, and by Eob. Pat. § 825 et seq. The circumstances in this rec- 
ord plainly indicate that the vendors of the house apparatus installed 
in the Livingston Hôtel intended that the vendees should enjoy the 
advantages of the Edison System of electrical distribution. The ma- 
chine it constructed was peculiarly adapted for the use of Edison's in- 
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ventions, and, as we interpret the facts and circumstances of the rec- 
ord, is not capable of safe use under any other plan or system. If it 
was intended that so expensive an apparatus could be utilized ac- 
cording to the methods of the patents under which the vendor wiia 
operating only so long as the vendor should supply the current, good 
faith required that the vendees should be plainly so informed. It 
cannot be doubted but that the vendees understood they were secur- 
ing a permanent wiring system, which might be used in combination 
with a current obtained from any source, delivered to the house wires 
in such manner as to utilize them to the best advantage. It would be 
most unreaeonable to suppose that in order to continue the use of 
this, the very essence of the Edison inventions, they must continue 
to take current from a particular source. 

3. But the appellants say that the Edison Light Company of Grand 
Rapids was itself a limited licensee, and could not license the use 
of the Edison distribution system by other than customers while tak- 
ing current from it. It fe unnecessary to go into a considération of 
this question upon its merits. It is enough to say that the aver- 
ments of the bill are that the Edison Light Company of Grand Rapids 
"had the exclusive right and license to use apparatus involving the 
Edison system of distribution within the corporate limits of Grand 
Rapids." Evidence in conflict with this broad statement as to the 
exclusive rights of the Grand Rapids Company is not admissible. The 
bill should hâve been amended, if it was intended to show that in tact 
complainant had only the restricted right which is now claimed. The 
bill yvcs properly dismissed, and the decree must be afflrmed. 



COMPUTING SCALB UO. v. KEYSTONE STORE-SERVICE CO. et al. 

(Circuit Court of Appeals, Third Circuit. May 9, 1900.) 

1. Patents — Infrikgembnt — Computing Scales. 

Tlio Pitrat patent, No. 385,005, for improvements in weighing and price 
scales, claim 12, construed, and held not infrlnged. 
8. Samb. 

The Culmer patent. No. 486,063, for improvements In Computing scales, 
claim 1, held not infrlnged. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Melville Church, for appellant. 

H. H. Bliss and John R. Bennett, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The bill in this case was brought by 
the Computing Scale Company against the Keystone Store-Service 
Company and J. W. Culmer, and was based upon the alleged infringe- 
ment of three letters patent, namely: No. 385,005, granted on June 
26, 1888, lo Julius E. Pitrat, for improvements in weighing and 
price scales; No. 486,663, granted on November 22, 1802, to John W, 
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Oulmerj Ipr ipiprovements in Computing scales; and N<). 190,518, 
granted on Janflary 24, 1893, to John H. Swihart, for an ïmproved 
Computing i scasle. Before the fln^l liearing in the court below the 
complainant wittidrew tlie cliarge df infringement as to the Swiliart 
patent, and thereafter pressed for a decree upon tlie twelfth claim 
only of the Pitrat, and upon the flrst claim only of the Culmer, patent. 
The court held that no infringement of either of thèse claims was 
shown, and dismissed the bill. 88 Fed. 788. 

The Pitrat patent has no less than 15 claims,' but this appeal con- 
cerns only the twelfth, which reads thus : 

"(12) The combination with the prlce beam, having Its left branch slotted, 
of the heaa block having the rod, e, pivotally connected, therewith, and 
mounted in said slot, whereby the pivotai supports of the beam and rod, e, 
may be brought into alignment, as and for the purpose deseribed." 

Thé pafties and their respective experts differ as to the meaning 
of this claim, with particular référence to the words, "whereby the 
pivotai supports of the beam and rod, e, may be brought into align- 
ment, as and for the purpoSe deseribed." 

On behalf of the complainant, it was contended in the court be- 
low, and it is urged hère by the àppellant, that the alignment con- 
templated in and tiy thîs twelfth clâim is the horizontal alignment 
of three knife-edged bearings, namely, the knife-edged pivot by which 
the rod, e, is connected to the head block, the knife edge on which 
the beam is fùlcrumed, and the knife edge from which the poise 
is hung at the outer or goose-neck end of the beam. But such 
alignment wàs very old, and' was universally recognized as a neces- 
sity in ail scales. It seems quite improbable, therefore, that the in- 
ventor in framing this spécifie daim had in his mind this horizontal 
alignment. Indeed, there was no reason for liis mentioning a resuit 
which was usual and obvions. Moreover, the alignment named in 
the claim does not embrace the poise pivot at the outer end of the 
beam, but is conflned to the pivotai supports of the beam and rod, e. 
Again, the language, "may be brought into alignment," implies the 
manipulation of the parts when the scale is in actual use, rather than 
a permanent feature of construction. Still furtlier, the spécification 
is altogether silent as to the suggested horizontal alignment. In this 
connection référence may be made to a significant passage in the 
appellant'S brief, which sets forth that the twelfth claim "is for a com- 
bination of mechanism for effecting a certain resuit, which is stated 
in the claim itself, but nowhere else in the spécification of the patent." 

The appellees, however, confidently point to a paragraph in the 
spécification: of the patent which they insist relates to the invention 
intended to be covered by the twelfth claim. That paragraph is as 
foUows: 

"While in some cases it may be advantageous to hâve the main and supple- 
mental beams in différent vertical planes, as shown most clearly by Figs. 1 
and 3, yet for gênerai use, simpUclty, and economy of construction, and com- 
pactnesB of arrangeinent, it has been found expédient to devise the construc- 
tion and arrangenient shown in IMgs. 14 and 15, which show the main and 
supplemental beams in the same vertical plane, and the bne above the other. 



COMPUTING SCALE CO. V. KEYSTONE STORE-SERVICE CO. 839 

By this construction the two beams can be readily made intégral, and the 
weiglit is equally distributed on the two pivotai supports, and tlie tendency 
of the beam to tip sidewise is obviated. The pivotai support, O, is bow- 
shaped, thereby allowing the head block to reach the center of the beam or 
corne in line with the pivotai supports, which permits eomputation to be 
made at the lowest desired rate per pound, — a thing not attalnable by the 
construction first described." 

Now, the form of scale illustrated by Figs. 14 and 15, and de- 
scribed in the clause of the spécification just quoted, contains a bow- 
shaped beam fulcrum, which permits the head blocli to corne into 
transverse alignment with the fulcrum pivots. The descriptive lan- 
guage of the spécification hère is: "The pivotai support, O, is bow- 
shaped, thereby allowing the head block to reach the center of the 
beam, or corne in line with the pivotai supports." The appellees 
maintain, with great force of argument, that the transverse alignment 
thus shown and described is what is meant by the language of the 
twelfth claim, namely, "whereby the pivotai supports of the beam 
and rod, e, may be brought into alignment, as and for the purpose 
described." The court below gave this construction to the claim. 
Our own investigations hâve led us to the same conclusion. Cer- 
tainly there are very great difficulties, as we hâve already seen, in 
adopting the construction of horizontal alignment which the appel- 
lant urges upon us. On the other hand, the rendering which makes 
the claim refer to a transverse alignment of the pivotai supports of 
the beam and rod, e, not only perfectly accords with the terms em- 
ployed in the claim, but is sustained by the only appropriate descrip- 
tive matter to be found in the spécification of the patent. 

We hâve but to add that, upon this construction of the claim, it 
is not contended that there was any infringement of it by the ap- 
pellees. 

The claim of the Culmer patent hère involved is as follows: 

"(1) The combination, with the Computing beam and the weight beam, of a 
rod Connecting said beams, having a flexible joint between sueh connections, 
whereby said rod will adapt itself to the variations in the vibrations of the 
said beams in the efficient worliing of the scale, substautially as described." 

It is very certain that the relation of this patent to the scale-making 
art is not such as to entitle the claim in question to a construction 
covering devices which do not corne within its spécifie terms. The 
improvements disclosed by the patent hâve no primary characteris- 
tics. The éléments of the combination of the first claim are the Com- 
puting beam, the weight beam, and an intervening rod having a 
flexible joint, and Connecting the two beams. The construction and 
function of this flexible or jointed coupling for the two beams are set 
forth in the spécification thus: 

"The upper portion of the rod, 18, is provided with a suitable bearing, 19, 
jiud above this bearing tlie rod terminâtes with the jointed connection, which 
in Fig. 4 is made by a slot standing in the line of the beam, and a pin, 20, 
which pivots the lower tongued end of the coupler rod, 28, in said slot, so tJiat 
said rod may roclc upon said pin, 20, sufficiently to permit of the difïerence 
lietween the greater and the less arcs described by the value beam and the 
lixed arc described by the weighing beam. For this purpose an alternative 
form of joint is shown in Fig. 12. In this joint the pivots, 49, pass through 
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the stirrup bearings in a link, 192, which forms the upper end of the rod, 13. 
Tbe top of this link is bored ont vertically for the réception of the coupler 
rod, 28, the lower end of whlch has its bearings in the convex nuts* 70, 70, 
and the motion in this case is a limited one in any direction." 

Now, it is plain, as well by the description contained in the spécif- 
ication as from the explicit ternis of the claim itself, that this inven- 
tion résides in the employment of a single flexible or jointed rod inter- 
posed between the two beams, and Connecting them. 

The appellees do not use this device or its équivalent. Their de- 
vices are substantially différent. In their scales the two beams are 
independently connected with the platform levers. The appellees 
employ two entirely separate Connecting devices, one extending from 
the platform System to the weight beam, and the other extending 
from the platform System to the Computing beam. The court below 
rightiy held that infringement of the flrst claim of the Culmer pat- 
ent was not shown. The decree of the circuit court is affirmed. 



BLMSLIE et al. v HAGAR et al. 
(District Court, B. D. Pennsylvania. May 14, 1900.) 

1. SHIPPING — CONSTROCTION OF ChARTER — LAT DAYS. 

A charter party, as modifled by further agreements between the parties, 
construed with référence to the number of lay days aUowed for loading and 
discharging cargo. ' 

2. Samb— Dbmurrage— Delat Dde to Négligence of Chartebf.h. 

Where charterers neglected to advise their agents at the port of destina- 
tion of their agreement to attend to the entering of the shlp at the custom 
house upon her arrivai, by reason of whlch such agents refused to act, 
and a delay of three days was caused in having the ship entered, the own- 
ers were entitled to Include such days In the lay days allowed by the char- 
ter for discharging. 

In Admiralty. 

Biddle & Ward and J. Eodman Paul, for libelants. 
John F. Lewis and Horace L. Cheyney, for respondents. 

McPHERSON, District Judge. In January, 1895 (the charter par- 
ty bearing the date of December 38, 1894), the libelants, who were 
the owners of the British bark Banklands, chartered the vessel to 
the respondents for a voyage from Philadelphia and New York to 
Rio de Janeiro; the respondent agreeing to furnish a cargo of mer- 
chandise, including lumber on deck, locomotives, and car materials. 
The provisions relevant to the présent dispute are the following: 

"It is agreed that the lay days shall be as foUows (if not sooner dispatched), 
commencing from the time vessel is ready to receive cargo; '65 nmning days, 
Sundays excepted, for loading and discharging, * * * and that for each 
a^d every day's détention by default of the said [charterers] or agent, $80.85 
TJnited States gold dollars per day, day by day, shall be paid by said [char- 
terers] or agent. * * * xhe cargo to be received and delivered alongside 
wlthin reach of the vessel's tackle, free of lighterage io vessel." 

"Vessel to be eonsigned to charterers' agents at Kio, free of commission 
(or doing the vessel's inward business." 
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The libelants' claim embraces items for lighterage and broker's 
commissions at Kio, and for demurrage. Tlie cliarge for lighterage 
is admitted, and need not be further considered. A crédit, however, 
must be allowed thereon for the money received by the master as a 
présent from the owner of the lighters. The item for commissions 
is too large. The sum paid to the broker by the master was for do- 
ing ail the ship's business at Rio, and not merely for doing her in- 
ward business. The respondents are only liable for one-half of this 
item. 

The principal dispute is oyer the charge for demurrage. Upon 
this point it is necessary to take into account not only the clause 
concerning lay days, already quoted from the char-ter party, but also 
three supplemental agreements, one made when the charter was 
signed, and the other two made on February 18th and 19th, re- 
spectively. 

Thèse agreements are as foUows: When the charter party was 
executed on January 5th, the respondents addressed a letter to the 
libelants' agent stating: 

"We sign inclosed c/p with understanding * * *. Also for discliarginçr 
at Rio as agreed by captaln regarding the days for car niaterial and locomo- 
tives, viz. he to serve notice on each lot, and lay days to count as one lot. 

"Viz. 35 days locos, 

"6 to 10 days cars, — to count as 35." 

On February 18th, when the vessel had nearly finished taking her 
cargo on board, a second agreement was made, containing, inter alia, 
the f ollowing provision : 

"Werefer to your charter party dated Deeember 28, 1894, in which it is 
stipulated that your vessel is to be loaded and discharged in 65 running days, 
Sundays excepted, and in considération of your having indorsed on the bills 
of ladlng a clause allowing the consignées 30 running days, Sundays excepted, 
with a letter allowing 5 more, if required, (or diseharging the locomotives, and 
6 like days for diseharging car material, in ail 41 days for thèse two lots of 
goods, I agrée that if the number of lay days left after the completion of 
loading, over and above the 41, be not sufiftcient to discharge the other cargo, 
I will pay demurrage hère as per charter for any and ail days used over and 
above the 65 stipulated in eharter." 

The loading was finished on February 19th, and upon that day it 
was further agreed "that 28 running days hâve been used in load- 
ing the British bark Banklands under charter dated Deeember 28, 
1894, leaving 42 running days, Sundays excepted, for diseharging the 
vessel at Rio de Janeiro." 

Taking ail the agreements together, I think the plain and natur- 
al meaning would be this: The lay days for loading and disehar- 
ging the cargo were 65 running days, Sundays excepted. Of thèse 
23 days had been consumed in loading. Of the 42 days remaining. 
41 were to be allowed to the consignées of the locomotives and the 
car material in Rio, leaving to the ship, for unloading the gênerai 
cargo, 1 day only, if the consignées took the full time permitted. 
If one day should prove insufiflcient, the respondents expressly agreed 
to pay demurrage "for any and ail days used over and above the 65 
stipulated in the charter." Of course, the consignées of the loco- 
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motives and of the car material were not obligea to use the full 
period allowed, and, if they unloaded thie part of the cargo in less 
than 41 days, the ship would baye at her disposai so much addi- 
tional time for unloading the gênerai cargo. 

This, as I bave said, seems to be the literal meaning of the varions 
conti^acts. But the parties bave treated the agreenient of January 
5th concerûing notice as modifying the apparently contradictory 
agreement of February 18tb, so as to allow for discharge of the loco- 
motives and car material 35 days instead of 41. Accepting this 
construction, the final resuit appears to be that the ship vyould bave 
at least 7 days to unload the gênerai cargo, and might bave more. 
In fact, she had 5 days more, making 12 in ail; for the consignées 
of the locomotives, VFho were themselves to unload this part of the 
cargo, used only 30 days in so doing. The single question, therefore, 
to be considered is whether the libelants' claim for an additional 13 
days should be allowed. Only 8 of thèse days were actually occu- 
pied in unloading cargo, the charge for the remaining 5 arising un- 
der the following circumstances : The ship arrived at Rio on Sat- 
urday, Marcb 33d, and on the morning of that day the master called 
upon the respondents' agents in order to bave bis inward customs 
business attended to. This visit was in accordance with instruc- 
tions received from the respondents before the ship sailed from New 
York, but by some oversight the agents had not been notifled of the 
instructions, and declined tO act. They recommendedtbe captain to 
3-PPly to anotber flrm of brokers, to whom he had alsô received a 
letter of introduction from the respondents. At the -ofiSce of this 
flrm he found that the principal was absent, and could not be seen 
before Tuesday, Monday being a holiday, when no business would be 
done. On Tuesday the flrm ref dged to enter the yëbsel, and the cap- 
tain tbereupon employed anotber broker, wbo finally nndertook the 
ship's basiness. The vesselwas entered at the custom bouse on the 
same day, aiid the next twô days were employed by the master in 
making arrangements to unload' tbe vessel by ligbtérs, this course 
being necessary owing to the régulations of 4he port that were then 
in force. On Wednesday the consignées of the gênerai cargo were 
notifled that tbe ship was!,prepared to deliver, but, as sucb con- 
signées are allowed from pne to i?wo days' notice by the custom of 
the port, actual delivery could not be bègun before Marcb 29th. 
Thesé five days— March 23 to 26 inclusive, Sûndg-y excepted — form 
part of the libelants' claim. , I think three of them should be allowed. 
The respondçïnts weré at fàult f or failîtig to iiptify their agentè at 
Rio of tbe instructions côrdinunicated to the captain ât New York. 
If sucb instructions had been giVen, no reason is apparent why the 
ship could not bave been etitered on Saturdày, and every arrange- 
ment made to begin discharging on Tuesday. The lay days would 
then bave begun on Tuesday, Marcb 26th, and I think they should 
now be counted from that daté. Whether ihe eight additional days 
should be allowed, is the remaiDing question. Upon this point I 
think tbe respondents are required to prove that thèse days Were 
not reasonably necessary to discharge tbe général cargo, taking into 
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account the conditions of tlie port, the facilities for doîng tlie work, 
the quality of labor available, tte manner in which the cargo was 
stowed, and the difflculties in getting at the merchandise in the hold. 
Without reviewing the facts, it is enough to say that I hâve corne to 
the conclusion that the time occupied by the ship was not unrea- 
sonable, and that thèse eight days also constitute a proper claim. 
A decree may be drawn in accordance with this opinion, awarding 
costs also to the libelant. 



SQUIRES V. PARKEK et al. 
(Circuit Court of Appeals, Sixth Circuit. May 8, 1900.) 

No. 728. 

1. COI.T.TSION — StEAM and SaII, VESSEI.S — PlîESUMPTION OF PaDI,T. 

TJnder navigation rules 20 and 23 (Rev. St. § 4233), wbicli make It the 
duty of a steam vessel to iieep out of tlie way of a sail vessel, when they 
are proceeding In such directions as to involve risk of collision, and the 
duty of the latter to keep her course, where a collision occurs between 
a steam and a sail vessel, and it is shown that the latter kept her course, 
the presumption arises that the steana vessel was in fault, and such pre- 
sumption must form the basis of the judgment in a suit for the collision, 
unless it is made clearly to appear that the accident was Inévitable. 

2. Samb— RiGHT TO Disuegaiîd Rules. 

While a steamship may disregard the statutory rules for the prévention 
of collision, where she cannot obey them without placing herself in serions 
fieril she is bound to resort to ail other practicable means before she 
is justifled in doing so. 

3. Same. 

A steamer has no right to call upon a sail vessel to change her course, 
where she can, by herself taking the proper course, avoid collision, and 
the failure of the sail vessel to obey such signal cannot be imputed to her 
as a fault, especially where it does not appear that it would hâve lessened 
the danger of collision. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

The libel In this case was flled for the purpose of recovering damages ensuing 
upon a collision which took place in the early morning of the 20th of Septem- 
ber, 1888, between the libelant's schooner, the Owasco, and the claimant's 
steamship, the Minneapolis, just below the mouth of the Détroit river, where it 
opens into the lake. The Ôwasco had, during the night before, been brought 
down in a tow, of which she was the rearward vessel, by a tug. At the time 
when the tow passed out of the river into the waters below it encouutered a 
heavy wind from the southwest, and the Georgia, a vessel ahead of the Owasco, 
grounded. The line from the Owasco was thrown off, and she thereupon set 
about getting her sails up, with the intention of proceeding on her voyage to 
Toledo, to which p«»t, she was bound. This was about 3 o'clock in the morning. 
The weather was clear, though it was yet dark. The schooner was well 
over to the east of the course ordinarlly taken by vessels of deep draught in 
coming down out of the river, but was in water navigable for vessels of her 
class. She had started on her course on a port tack, and was heading W. by 
N., % N., close to the wind. Her forosail, staysail, jib, and flying jib were set, 
and the crew were endeavoring to get up the mainsail. As she was moving 
across she saw, coming down the river, the steamer Minneapolis, with a barge 
in tow. The steamer was then on the easterly side of the channel. heading 
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nearly In the direction of the position of the Owasco, and about one-half mile 
distant from hier. At about the same time the green light of the latter was 
seen from the steamer. ïhe course and conduct of the vessels from this time 
on, as was gathered from the proof by this court on the appeal, were substan- 
tlally as follows: The Owaspo kept her course, though she was carried a little 
to leeward by the strong wind from the southwést The captain of the steamer 
testifled that he saw no change In the schooner's course. The steamer, Intend- 
ing to pass under the stem of the schooner, kept along down on the easterly 
side of the channel untll àbout halfway to the point where she would cross 
the Owasco's course, and then touched bottom. Thereupon the steamer made 
a Sharp turn to the westward, and went across the channel, a distance of about 
550 yards, to the west side, blowing three passing signais of one blast on her 
way. On reaching the western bank, she groimded, and almost immediately 
after that the Owasco struck her at au angle of about 45 deg., the schooner 
having been turned a little to the right, just before the collision, to ease the 
blow. The schooner and the steamer were in sight of each other continuously 
after they were flrst slghted, respectively. Tbose on the Minneapolis assumed 
that the Owasco was bound up the river. Damage resulted from the collision 
to the schooner, and the llbel is flled to recover theref or. TJpon the hearing in 
the district court on pieadings and proofs, the libel was dismissed. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

SEVEEENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

The learned district judge did not file an opinion in disposing of 
this case, and we hâve not, therefore, the advantage of knowlng on 
what grounds he rested his décision. Upon an attentive review of the 
record, we are constrained to a différent conclusion. By rule 20, pre- 
scribed by section 4233 of the Eevised Statutes, it is declared that "if 
two vessels, one of which is a sail vessel and the other a steam ves- 
sel, are proceeding in such directions as to in volve risk of collision, 
the steam vessel shall keep out of the way of the sail vessel"; and 
by rule 23 that, when one of two vessels is required to "keep out of 
her way, the other shall keep her course, subject to the qualifica- 
tions of rule 24." Where, as hère, a collision bas occurred in the 
condition stated, between a sail vessel and a steam vessel, and the 
sail vessel is shown to hâve kept her Course, a presumption at once 
arises that it resulted from the failure of the steamship to keep out 
of the way of the other. And this presumption must form the basis 
of the judgment, unless it shall be made clearly to appear that the 
accident was inévitable. The following among many other cases 
will show how constantly this presumption has been upheld and en- 
forced: The CarroU, 8 Wall. 302, 19 L. Ed. 392; The Fannie, 11 
Wall. 238, 20 L. Ed. 114; The Scotia, 14 Wall. 170, 20 L. Ed. 822; 
Farr v, The Parnley (D. 0.) 1 Fed. 631; The Hercules, Id. 925; The 
Badger State (D. C.) 8 Fed. 526; The Pennland (D. C.) 23 Fed. 551; 
The Seneca (D. 0.) 47 Fed. 87, ♦ 

'Hiere does not appear to hâve been any fault oh the part of the 
steamer directly contributing to the collision until the time when 
she touched bottom on the eastern side of the channel. Up to that 
time her purpose was to pass the schooner on her starboard hand, 
and her course, barring that she kept too near the edge of the channel, 
seems to hâve been correct, and according to her duty, and, if there 
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liad been no radical departure from it, she would hâve passed fairly 
beMnd the schooner, and the accident would not hâve occurred. But 
at this time slie took a eudden and inexplicable turn to starboard, 
and went directly across the bow of the schooner, and so brought on 
the collision, which was the probable resuit of her course. We say 
that the course of the steamer was inexplicable; for it was an un- 
reasonable proceeding upon her own assumption that the schooner 
was intending to go up the river. She knew the duty of the schooner, 
and she saw that the latter was pursuing it, and there was fair op- 
portunity for both to get on safely by proceeding in faithful observ- 
ance of the rules. The water way was ample to the westward of the 
steamer's course, even if the schooner had been intending to do what 
the steamer assumed. The blowing of the signal to pass the steamer 
bv the port side was an invitation to danger. Besides, as was said 
in the case of MaGuire v. The Sylvan Glen (D. G.) 2 Fed. 905, 910, 
where there was a similar situation, "the steamer had no right to 
call on the sailing vessel to give way or to change lier course." It 
seems to us entirely clear that there was nothing in the circum- 
stances approaching the character of an inévitable accident to relieve 
the steamer from blâme. We concède that, as urged by counsel for 
the respondent, the governing rule is modifled when the steamer 
cannot obey it without getting into serious péril and there is no 
other way to avoid it but to disregard the rule. The Marguerite (D. 
C.) 87 Fed. 953. But in such case it is obvions that the steamer is 
bound to resort to ail other practicable means before she can be jus- 
tified in violating the statutory régulation. 

There is a suggestion in the brief of counsel for the appellees that 
the steamer was in a "crippled condition," and that on that account 
tliere was a duty on the part of the schooner to accommodate her- 
self to the condition of the steamer. But there is nothing in the 
proofs to lead one to the conclusion that the steamer was not en- 
tirely manageable, and certainly there is nothing to show that it was 
easier for lier to run her erratic course than it would hâve been to 
hâve foUowed on down the channel under the stern of the schooner. 
We hâve referred to the fact that those on the steamer supposed the 
schooner was going up the river, and hâve considered how the case 
would stand if it were admitted that the steamer had the right to 
take that for granted. But it would not be permissible to concède 
that the steamer had the right to assume as a certain fact that such 
was the intention of the schooner. Such was not, in fact, her inten 
tion. She was endeavoring to get on her way in the other direction, 
and was taking appropriate measures to do so. That which she was 
intending to do was equally as consistent with her conduct as that 
which was imputed to her, and in such a situation it was the duty 
of the steamer to delay final action until a clear understanding of 
the intention of the schooner could be had. The Falcon, 19 Wall. 
75, 22 L. Ed. 98; The Iron Chief, 22 U. S. App. 473, 11 C. C. A. 196, 
63 Fed. 289. 

It is further urged that, if the proposition made by the signal blast 
of the steamer was not acceptable to the schooner, she "ahould hâve 
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displayed a danger signal (a torcli)." But,; as we hàvé said, there was 
nothing in the circumstances to give theifight to call the schooner 
from her course and duty, and it is more than doubtful if the accept- 
ance of the proposition would not hâve been as full of danger as the 
adhering of the schooner to her course. Besides, ail the conditions 
were évident, and the indications of péril, not only of the exieting sit- 
uation, but also of the course proposed, were as manifest as if the 
schooner had expressly declared it. Nor do we think that the giv- 
ing of such a signal would hâve affected the conduct of the steamer. 
And in such circumstances there ie no fault in omitting the super- 
serviceable act. The Hercules (D. C.) 1 Ped. 925; The Pennland (D. 
C.) 23 Fed. 551- Thèse viéws lead to the conclusion that the decree 
-of the district court should be reversed^ with costs, and the case re- 
manded, with directions to enter a decree for the libelant and an 
aseessment of damages. It is so ordered. 



THE WM. M. HOAQ. 

(DlBtrlct Court, D. Or^on. May 12, 1900.) 

No. 4,474. 

1. Collision— MoviNO and Moobed Vessel. 

A movlng: vessel miist be held llable for the damages caused by colli- 
sion with one moored, unless she overcomee the presumption of fault 
arising from the fact of such collision; apd she cannot be exonerated 
although it appears that thé négligence on her part was slight, and that 
the collision was more the resuit of accident than such fault 

2. Samb— Steamer Overlapptng Dock. 

Where, by the prevailing custom, and as a matter of necesslty, a 
steamer moored overlaps her own dock, shei 'cannot be chargea with fault 
on that account contributing to a collision. 

U. Same— Damages Recoverablb— DbmuHrage. 

Demurrage is not recoverable in a suit for collision where the vessel. 
when injured, was at her dock, undergoing repairs, and her place had 
been taken by another, belongiug to the same ôwners, and it does not ap- 
pear that tbelr business was In fact Interrupted. 

In Admiralty. This was a suit against the steamer Wm. M. Hoag 
to recover damages for collision. 

C. A. Dolph, for libelant. 

J. K. Weatherford, for défendant ] 

BELLINGÈR, District Judge. This is an action for damages to 
the steamer Lurline, resulting from a collision with the steamer 
Hoag while the former was lying at her dock at the f oot of Taylor 
Street, in this city. The accident occurred on the 8th of June of last 
year, upon the arrivai of the Hoag from the upper Willamette river, 
a Mttle after 5 o'clock in the afternoon, The Hoag's landing place 
is just below that of the Lurline, and it is claimed on behalf of the 
foTnier that the Lurline extended past hér own dock some distance 
along the space ait which the Hoag was accustomed to land. In mak- 



THE WM. M. HOAG. 847 

ing her own landing, the pilot on the Hoag undertook to pull liis 
bell to give the signal for backing, and the bell pull broke in his 
hand. The captain of the Hoag testiâes that after the break he 
caught the wire which was attached to the bell's stem, and gave a 
pull, but the latter was jammed in some way so that he could not 
pull it, and it slipped through his hand. Charles Kamm testifies to 
a conversation with the captain of the Hoag alter the accident. In 
his testimony he says that Capt. Zumwalt, after the Hoag landed, 
came over to where Kamm was, and wished him to go on board the 
Hoag, and look at his broken bell pull in explanation of the manner 
in which the accident occurred. Kamm says: "Well, I went right 
over with him, and took a look at it. I saw the pull, that was 
broken about four inches below the handle. This pull Is about seven 
inches in length, and I think it is about |xf in thickness and width. 
There was about three inches remaining still attached to the bell 
wire, which was standing from the face of the wheel. * * * As 
I went in there, why I reached over — ^I asked the captain — ^I says: 
'What is the matter? Wouldn't your bell work?' And he says, 
'The pull broke.' And I reached over, and grabbed the pull, like this, 
and pulled up twice. Then I pulled the third time, and rang three 
bells with it. 'Well,' I says, 'didn't you try it?' He says: 'My God, 
no. I never thought of it.' " Capt. Zumwalt, of the Hoag, was in- 
terrogated concerning this admission, and the question was asked 
him whether he said, "My God, I never thought of that." To this 
question Capt. Zumwalt answered, "I never did such a thing in my 
life, as I know of, anyway." The impression left upon my mind by 
this testimony, and by the manner of the witnesses on the stand, is 
that Capt. Zumwalt, in the excitement of the moment, did not think 
of attempting to pull thè bell by the remaining stem and wire at- 
tached, and that the accident was due to this failure on his part. 
The singular qualification which he makes in his answer, "I never 
did such a thing in my life, as I know of, anyway," is suggestive of 
a hesitancy on his part to contradict the positive statement of Kamm, 
and it is not denied that when Kamm went on board the Hoag he 
was able to and did ring the Hoag's gong in the manner described 
by him. I am not disposed to attribute very great négligence to 
Capt. Zumwalt under the circumstances, situated as he was. In the 
excitement of the moment he did, probably, what many other men 
would hâve done in his situation. Nevertheless, in so far as there was 
négligence, the négligence was his. The rule is that, if the fact of 
a collision between a moored vessel and one moving be shown, the 
burden of proof is upon the one moving to show that it was free 
from fault, and it must repel the presumption of its négligence, or 
sufEer the damages incurred. In its gênerai features the case some- 
what resembles those cases where neither party is in fault, and 
where, according to an ancient rule, sometimes formerly applied in 
some of the courts of this country, damages were divided between 
the two colliding vessels. Nevertheless, the case is not one where 
the cause of the collision is inscrutable. It is clear enough that this 
collision resulted from the failure of Capt. Zumwalt to ring his gong, 
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as I am satisfild he might hâve done if it had occurred to him that 
there was enough of the broken stem of his pull remaining^as there 
in fact was — to hâve enabled him to do so. I am of the opinion that 
the Lurline vi?as not a trespasser upon the dock of the steamer Hoag. 
By the prevailing custom, and as a matter of necessity in thèse cases, 
steamers overlap their own docks. 

The daniages claimed by the Lurline amount to |1,058.78. This 
includes 1325 demurrage. But demurrage cannot be allowed. The 
steamer Undine had taken the place of the Lurline upon the latter's 
route prior to the accident, and while the Lurline was undergoing 
repairs. The only effect of the accident, so far as the question of 
demurrage is concerned, was to continue the Undine where she was 
until the repairs upon the Lurline were completed; it being the in- 
tention^ upon the returnof the Lurline to her route, to place the 
Undine upon the dock for repairs. So that there was no interrup- 
tion of the business of the Vancouver Transportation Company, and 
no appréciable loss from this cause, so far as appears. Joseph Pa- 
quet, by profession a boat builder, testifles that he could hâve re- 
paired the Lurline for f450, but that in doing so he would not hâve 
taken her ont upon the ways, the expense of which in this case 
amounted to |350. Without this item, the estimate of cost placed 
upon the repairs by Paquet is somewhat higher than the cost actu- 
ally incurred in making the repairs by the Vancouver Transporta- 
tion Company. Jacob Kamm testifles that the bill paid the Oregon 
Railway & Navigation Company in this behalf was a pretty stiflf 
priée, and I am doubtful as to whether the Hoag should be charged 
with this item, or at least with the whole of it. I hâve concluded 
to adopt Paquet's estimate, rather than award the amount actually 
paid by the transportation company, and I therefore flnd for the li- 
belant in the sum of $450 and costs.- 
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FOREST OIL CO. v. CEAWFORD. 

(Circuit Court of Appeals, Thlrd Circuit. May 21, 1900.) 

No. 32. 

1. Fbdbral Courts— Jurisdiotion — Intervention. 

In a suit in equity in a fédéral court by one wlio lias established his 
title In an action at law to an undivided interest in a tract of land, brought 
in bis own behalf alone to recover his share of tbe value of oil alleged 
to hâve been unlawfully talien from the land by défendant, where tlie 
only ground of fédéral jurisdiction is diversity of citizeuship, tenants in 
common with complainant, who are cltizens of the same state as défend- 
ant, are not entitled to intervene as complainants for the recovery of their 
shares of such profits made by défendant on the ground that tbere is a 
fund in court in whieh they are interested; nor are they given the right 
to intervene for such purpose by the fact that a receiver has been ap- 
polnted, on application of the complainant, to talie charge of and operate 
oil vFells on the land pending the suit. 

2. Same. 

Where the complainant in such suit voluntarlly assents to the unau- 
thorized intervention of his co-tenants, and to the rendition of a joint 
judgment in favor of himself and such interveners, he cannot be relieved 
from the conséquences of such association, and the entire suit fails for 
want of jurisdiction. 

3. Equity Jurisdiction — Adéquate Rbmbdy at Law — Soit to Recover Mesne 

Profits. 

In the absence of allégation and proof that the défendant is causing 
or threatening injury to the property, a successful plaintiff in ejectment 
cannot maintain a suit in equity for the recovery of mesne profits; the 
remedy at law being adéquate. 

Appeal from the Circuit Court of the United States for the Westeru 
District of Pennsylvania. 

J. McF. Carpenter, for appellant. 
J. H. Beal, for appellee. 

Before ACHESON, DALLAS, and GKAY, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a final decree of 
a circuit court sitting in equity, which was made on February 2, 1900. 
The only parties to the bill, which was filed on January 2, 1897, were 
Oliver P. Crawford, "a citizen of the etate of Nevada," plaintifl, and 
the Forest Oil Company, "a corporation organized and existing under 
the laws of the state of Pennsylvania," défendant. It suggested no 
ground of jurisdiction in the circuit court, other than the diverse 
citizenship of the parties, and, without pausing to consider whether 
that fact (of which there is no question) was sufSciently pleaded, 
we may assume that it was. We hâve, then, a suit which originated 
in a bill filed by a citizen of one state against a citizen of another 
state, and respecting which the jurisdiction of the court was dépendent 
solely upon this diversity of citizenship. After answer and replica- 
tion, and the appointment of an examiner, viz. on April 27, 1897, the 
pétition of several persons was presented, wherein it was prayed 
that the court would permit them to intervene in and become parties 
to the suit, and to appear therein as plaintiffs, in the same manner 
and with the like effect as if they had been named in the original bill^ 
101 F.— 54 
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and that upon the hearing there should be granted to them such 
relief as might be just, équitable, and proper. Thereafter two addi- 
tional like pétitions were presented by otlier petitioners. The flling 
of thèse pétitions was allowed, but before any action was taken 
upon them, viz. on July 30, 1897, a receiver was appointed to take 
charge of, and operate for oil and gas purposes, the farm described 
in the bill. The original plaintifE never interposed any objection to 
the intervention pétitions, and, so far as appears, he seems to hâve 
been content that the petitioners should ail be joined with him as 
parties plaintiff; but on January 17, 1898, the défendant, the Forest 
Oil Company, answering thèse pétitions, set up that several of the 
petitioners were résidents of the state of Pennsylvania, and therefore 
had not the requisite citizenship to give the circuit court jurisdic- 
tion, and, as to others of them, that they were unknown to the de- 
fendant, and proof of their citizenship was demanded. This answer 
also alleged that five of the petitioners had, at the time their pétition 
was âled, each brought a separate action of ejectment against the 
défendant for the recovery of an undivided one-thirteenth part of the 
land to which the controversy related, but that, although judgment 
had since been entered against the défendant in each of thé said ac- 
tions, no writ of habere facias possessionem had been issued on said 
judgments, nor had the plaintiflfs in said actions in any other way 
obtained possession of the premises, or any part thereof, against the 
défendant. It further alleged that none of the petitioners were in 
possession of the land, and that the défendant was in possession 
thereof, except the one-thirteenth part thereof, which was in the 
possession of Oliver P. Crawford, the plaîntiff named in the bill, by 
virtue of a writ of habere facias possessionem; and it further averred 
that the petitioners had a complète and adéquate remedy at law, 
and that their purpose in seeking to be joined as plaintifls was to 
recover from,, the défendant certain mesne profits to which they 
claimed they were entitlé(i, but for recovery oï which, the défendant 
was advised, the bill could not be maintained. After hearing upon 
tiiese pétitions and this answer, it was on March 12, 1898, ordered: 

"That tîie eatd petitloiiers, and each of them, hâve leave, and leave Is 
hereby grante^ to them, to interpose In this suit for their own interests and 
for the Interests of those whom they lepresent, and to that end to appear in 
thp suit in the sàme manner and with like effectas If they were named In 
the original bill as plaintifCs having, or claiming to hâve, an intetest in the 
matter theifein in controversy; this order to bé wlthout préjudice to the pro- 
ceedings already had." 

In making this order the court below said; ; 

"A. court havihg assumed Jùrisdictlon, we are of opinion that the citiaeriship 
of parties Interested In the subject-matter and seeking to Intervene Is not 
material. Osborne v. Barge (0. 0.) 30 Fed. 806, and cases clted thereln. Waiv- 
Ing for présent purposes the question of the prlor détermination of tljeir title 
belng necessary, it is elear that ail thèse petitioners hâve an interèst in the 
fund in thé possession of the court, and which forma pisirt of the subject-matter 
of the bill. Their rlght to intervene, therefore, cannot be denied them. More- 
over, Eliza Brskine, William Crawford, Nancy Reed, Matthew A. Crawford, and 
Mary A. Davis hâve establlshed tltie to the real estate. The rule to Intervene 
granted January 7, 1898, is made absolute." 
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We are unatle to concur in this statement, or to sustain the order 
which was made in pursuance of it. We cannot agrée that there was 
a fund in the possession of the court in which the petitioners had 
an interest, and which gave them a right to appear in the suit in the 
same manner and with like effect as if they had been named in the 
original bill as plaintiffs. The original bill had not been, and did 
not in any manner purport to hâve been, iiled on their behalf . It con- 
tained nothing to suggest that they, or any of them, might become 
parties to it. It was in no sensé a class bill, but was exclusively the 
bill of the plaintiff named. It prayed, it is true, that a receiver might 
be appointed to take charge of certain oil wells, and the oil produced 
therefrom, and also that an account should be taken of the value of 
the oil which it was alleged had been unlawfully taken by the de- 
fendant, and of the damage done by the défendant to the property; 
but nothing whatever was suggested with respect to the disposition 
to be ultimately made of the property passing into the hands of the 
receiver, or of the proceeds thereof, and, as to the accounting, what 
was asked for was that the défendant should be required to pay over 
to the complainant the amount found to be due to him, — not that 
there should be an accounting and distribution with and among ail 
parties who might claim and be adjudged to be entitled. Waiving 
the question as to whether the receivership was rightfully instituted, 
we tum to the final decree of February 3, 1900, which conflrmed the 
report of a master who had been appointed on April 28, 1898, to state 
an account in accordance with the interlocutory decree then made> 
which adjudged: 

"That the plaintiff, OHver P. Crawford, and the Interveners are entitled to 
.in accounting from the said défendant, the Forest Oil Company, for the value 
of the oil heretofore taken from the said farm by the Forest Oil Company, down 
to the date of the appointment of the receiver in this case, and also for the 
damage, if any, done to the said farm by the said défendant during the time 
of its occupation thereof, for the purposes of operatjng for and produclng oil 
therefrom." 

Now, the report of the master upon which the decree appealed 
from was based did not state nor in any manner deal with a re- 
ceiver's account, but purported to exhibit (as the order appointing the 
master had directed) "an accounting from the said défendant" (the 
Forest Oil Company itself) to Oliver P. Crawford and the interveners; 
and by the account reported it was made to appear that there was 
due by that company to them, and for distribution among them, the 
aggregate sum of |39,372.27. Upon the coming in of this report the 
decree under review was made. The report was in ail things con- 
flrmed, and the Forest Oil Compan^, défendant, was ordereiî to pay 
to the plaintiff and to the interveners the said sum of $39,372.27, in 
conformity with a echedule of distribution which the master had 
prepared. Thus it appears that the interveners were awarded, not 
an interest in any fund which was in the possession of the court, but 
a money decree against the défendant. There was no fund, and con- 
sequently the assumed foundation of the supposed right of interven- 
tion did not exist, and the theory upon which it had been àllowed, 
and upon which alone the final decree in favor of the interveners 
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could possibly hâve been warrantEid, was unsupported in point of fact. 

We need not further discuss the case of the interveners, and that 
of the original plaintifl may be briefly disposed of. We cannot shut 
our eyes to the quite apparent fact that he voluntarily assented to 
the irregular proceedings by which his bill, even if otherwise main- 
tainable, was made fatally détective by the misjoinder therein of 
others as his co-plaintififs. He seems to hâve been entirely satisfled 
to hâve the interposing parties united with himself, to assert with 
them à joint claim, and to recover with them a joint judgment; and 
he should not, we thinlc, be now relieved from the conséquences of this 
association. Eailroad Co. v. Bell (Sup. Ct.; Feb. 26, 1900; not yet 

offlcially reported) 20 Sup. Ot. 399, Adv. S. U. S. 399, 44 L. Ed. . 

But, apart from this, and in view of the report of the master, as con- 
flrmed by the court, that there was not sufflcient évidence to support 
a flnding that the défendant improperly or negligently operated the 
property, and also that the f arm in question appeared to be reason- 
ably protected from belng drained of its oil through welIs from ad- 
joining property, we are of opinion that, even as to the original plain- 
tiffi, there was no ground for maintaining the bill, inasmuch as, but 
for its allégations that such injuries to the property were occurring or 
threatened, it was simply a bill (as was the decree) for the recovery of 
mesne profits, and for the recovery of mesne profits the remedy at law 
is adéquate. - 

It is not necessary to further consider the errors alleged, nor to 
refer to the several spécifications with particularity. From what 
has been said it results that the decree of the circuit court must be 
reversed, and the case be remanded to that court, with direction to 
dismiss the bill, with costs to the défendant below, and against ail 
the parties plaintiff, including the interveners; and it is so ordered. 



MAXWELL V. WILMINGTON DENTAL MFG. CO. 

(Circuit Court, D. Delaware. February 17, 1900.) 

No. 145. 

Kbceivers— Advances— Priohities. 

Wtiere some of the creditors of a corporation in the hands of a recelver 
advance money for the purpose of compromising a demand against the 
Company and take the notes of the company for the money so advanced 
without an order of court authorlzlng the borrowing of money for such 
purpose, and without any undertaklng on the part of the recelver that 
they shall be preferred creditors to the extent of the amount advanced, 
they are not entltled by reason of such advance to any priority of payment 
out of the assets. 

(Syllabus by the Court.) 

In Equity. 

Wm. S. Hilles, for petitionep. 

Robert D. Maxwell and Jas. H. Hoffecker, for receiver. 

BBADPORD, District Judge. The matter now for détermination 
by the court is presented by exceptions to the master's report disallow- 
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ing the pétition of Abram E. Frantz flled in the case of Robert D. 
Maxwell v. The Wilmington Dental Manufacturing Company, Septem- 
ber 8, 1898. The dental company is a corporation of Delaware or- 
ganized under the gênerai incorporation act in 1882 for the manufac- 
ture of artificial teeth and dental goods and supplies. Its authorized 
capital stock amounted July 25, 1893, to $500,000, divided into shares 
of the par value of f 100 each. A majority of the total capital stock 
had been issued for value and was outstanding at that time. On that 
day this court by virtue of proceedings had in the suit above mentioned 
adjudged the dental company insolvent and appointed as its receiver 
The Girard Life Insurance, Annuity and Trust Company of Phila- 
delphia, a corporation of Pennsylvania. The trust company forthwith 
accepted the office of receiver, duly qualified July 27, 1893, and has 
from that time continued and now is such receiver. The decree ap- 
pointing the receiver contains, among other things, the following 
clauses : 

"Second. Said receiver shall fortli-with enter upon and take possession of ail 

iind singular the said property, Interests, things. in action, effiects, money, re- 

«elpts, and earnings, privilèges, franchises and immunities, and hâve and hold, 

use, operate, exercist% and enjoy the same, and operate and manage the man- 

ufactories of the défendant corporation with their appurtenances until further 

order of the court, oheying in ail things the order of this court 

********** 

Sixth. The said receiver shall hâve power, until further order of the court, 
to enter into contracts for the product of the said manufactories of the corpo- 
ration défendant, to manufacture such product, to make sales thereof, to 
make the necessary purchases, and to continue the opérations until otherwise 
directed to the eontrary." 

On the pétition of the receiver the late Judge Wales made a décrétai 
order August 7, 1893, providing, among other things, that the re- 
ceiver should hâve authority as follows: 

"1. To co-operate with The Wilmington Dental Manufacturing Company, its 
président and directors, in securing renewals of the negotiable paper, promis- 
sory notes, bills of exchange, &c., on which said company is liable as maker 
or endorser, when and as the same shall mature, to the extent of paying in- 
lercst thereon, in the form of discount on the renewals thereof, which said 
interest the said receivers shall pay out of their current earnings after pro- 
viding for the payment of wages, supplies, purchases of goods, rent, taxes and 
iuterest on the mortgage bonds of the company. 

2. To take up in whole or in part, as shall be deemed most advisable, such 
obligations of The Wilmington Dental Manufacturing Company as are se- 
cured by collatéral of the said company, and thus redeem and possess them- 
selves of such collatéral, or as much as shall seem désirable, provided, 
however, that in such taking up and rédemption the said receivers shall al- 
ways obtain and get absolute and unlncumbered possession of such collatéral 
security to the full market value of the amount or amounts they shall pay for 
or on account of such securities and obligations. 

3. To continue ail branches of the business carried on by The Wilmington 
Dental Manufacturing Company at the time of the appointment of the re- 
ceivers, as well the mercantile branch as the manufacturing branch, and for 
that purpose to pay the rents, as they shall become due, of the various prem- 
ises used and that shall be used as branch stores or dépôts, to purchase ail 

mecessary supplies and goods for sale and re-sale, and to sell ail goods, in- 
jcluding those of its own manufacture and those that shall be bought for sale 
|aad re-sale, as well as ail products and goods on band, for cash or on such 
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créait, in no case to exceed six months;'as; to said recèivers shall seem most 
advisable, and toallow sucli discount oq .thé sale o£ ail, goode as bas been the 
habit and customof The Wilmington, Dental Manufactu^ng Cîompany in deal- 
Ing with Its credltore, 80 far as the sanié shall be deeinèd advisable by said 
rècfelvers." 

Thé pétition on wMch the above order was made contained, among 
other things, the following: 

"V. The assets of The Wilmington flehtal Manufacturing Company, Includ- 
ihg bllIS and accounts receivable, amount to the best Information and belief 
of your petitioners; at a very conservative appraisement made by The Wil- 
mington Dental Manufacturing Company prlor to the recelvership to over six 
hundred thoosand dollars ($(^,000), whlle ihe total Uabllities, Including the 
boride^ Indebtedness of forly one thousànd six hundred dollars ($41,600) secured 
by a rûOrtgage, amounts to less than two hundred and twenty five thousànd 
dollars ($225,000), and your petitioners fuUy believe that there is no reasonable 
probability that.every debt of Xhe Wilmington Dental Manufacturing Company 
will not ultimately be pald in full If the business can be carried on in the 
usual way." 

The dental company November 10, 1891, being then indebted to 
H. M. B. Bary in the sumi of $10,000 or more, made and delivered to 
Mm a promissoïy note for sàid sum bearing date that day and payable 
on demand to him or order. At thé sanie time it caused to be deliv- 
ered to Bary as collatéral security for the payment of the note or other 
indebtedness of the dental company to him a certiflcate for 1,000 
shares of its capital stock. This certiflcate had on the same day been 
issued without value to Henry C. Rbbinson, who was the treasurer of 
the dental company, in order that it should be used as such collatéral, 
and was accordingly forthwith delivered to Bary together with a 
blank power of attorney for its transfer signed by Robinson. The 
note recited that the dental company had deposited with Bary "as 
collatéral security for payment of this or any trther liability or liabili- 
ties of ours to said H. M, 1^, Bary, due or to become due, or that may 
be hereafter contracted,. tne foliowing property, viz.: one thousànd 
shares of the capital stock of The Wilmington Dental Mfg. Co., the 
market value of which is now $100,000, with the right on the part 
of H. M. B. Bary to repledge the securities above mentioned, or to 
substitute and exchange for the same other certificates of like ténor 
and amount," &c., and authorized sale of the same in case of default. 
The dental company paid Baty MarCh 26, 1892, f 4,000 in réduction of 
the amount due on the no]te. At the time of thè appointment of the 
receiver there was an indebtedness on the part of the dental company 
to Bary for platinum furnished by him to it for use in its business ag- 
grégating aboût $40,000. This iMébtedness was represehted by 
sundry promissory notes oîihe dental company held by him including 
the note of November 10, 1891, above mentioned. As collatéral se- 
curity for the payment of this Ihdebtedness, or of certain parts of it, 
Bary held at the time of the apppiùtnïènt of the rèçeiver the stock cer- 
tiflcate for 1,000 shares and c^îajujiipjatjinùm and bills receivable of 
the dental company. At that tiine the IJniom National Bank of Wil- 
mington, another creditor of the dental company, also held certain 
plàtihum belongitig io the lattér conipany as collatéral security. Aft 
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er the appointment of the receiver and before the making of the order 
of August 7, 1893, Bary brought suit in Philadelphia against the 
dental company to recover tbe amount of bis claim and also threatened 
to sell the shares of stock for which he held the certificate as collat- 
éral. The petitioner, who owned 100 shares of the capital stock of the 
dental company, and sundry other of its stockholders, including Henry 
Tatnall, vice président of the receiver, desiring and contempla tin g 
a reorganization or rehabilitation of the company and an early ter- 
mination of the receivership, and being apprehensive that continued 
litigation with Bary would defeat the end in view and prove detri- 
mental to the interests of the stockholders and possibly of creditors, 
promptly sought to effect some compromise with Bary and thus re- 
move what then seemed the principal, if not only, obstacle to the 
realization of their aim and expectation. With this end in view 
Tatnall and Bary during August and September, 1893, had a num- 
ber of interviews in which an amicable adjustment of Bary's suit 
was discussed, with the resuit that Bary tinally consented that on 
the receipt by him of a sum of money slightly in excess of $10,000 on 
account of bis claim he would discontinue his suit and surrender to 
the dental company the stock certificate for 1,000 shares with the 
power of attorney accompanying it. The receiver, not having the 
requisite amount of cash on hand, and no spécifie order having beeu 
made by the court directing or authorizing the receiver to borrow 
money or pledge the assets of the dental company for the purpose of 
raising money to pay to Bary the sum demanded by him as the con- 
dition on which he offered to discontinue his suit and surrender the 
stock certificate and power of attorney, the petitioner and several 
other stockholders raised the requisite amount, of which the peti- 
tioner advanced or contributed $6,100. The money thus raised was 
deposited with The Girard Life Insurance, Annuity and Trust Com- 
pany of Philadelphia and was by it through Tatnall paid to Bary, 
who surrendered the stock certificate and power of attorney to the 
dental company for cancellation, the same being canceled Septem- 
ber 28, 1893, and subsequently discontinued his suit. For the mon- 
eys so received by the trust company it gave receipts to the several 
stockholders who had raised it, including the petitioner, according 
to the following form: 

"Philadelphia, September 23, 1893. 
Receivecl from his check No. on for Dollars, to the or- 

der of The Girard Life Insurance, Annuity and Trust Company of Philadelphia, 
Trustée, to be held by the company as a contribution towards settlement with 
H. M. B. Bary In the purchase from him of notes of The Wilmington Dental 
Manufacturing Company to the amount of about ten thousand dollars and re- 
tum by him of certificate for one thousand shares of stock of the sald Wil- 
mlngton Dental Manufacturing Company held by him with said notes, manage- 
ment of the transaction to be in the hands of Henry Tatnall, the notes 
purchased from the said H. M. B. Bary to be held for the benefit pro rata 
of the persons contrlbuting to this fund. 

The Girard Life Ins. Annuity & Trust Co. 
of Philadelphia, 

J, A. Harrls, Jr., 
Asst. i?reaa." 
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On or about Novembep 1, 1893, promissory notes of the dental 
Company were made ancl delivered tp tbe stockholiiers who bad co- 
operated as above mentioned for tbe amounts they respectively had 
contributed or advanced. ïhe note delivered tp tbe pètitioner bore 
date on tbat day and was for $6,1Q() payable in tbree montbs. Tat- 
nall sent it to the pètitioner, togetber witb a letter, as follows: 

"November 1, 1893. 
Dr. Abram E. Frantz, 

Wilmington,, Delflware. 
Dear Sir, 

I am glad to be able to Infonri you that the notes aggregating 
a trifle over $10,000 of the Wilmington Dental Manufacturing Company which 
I purchased from Mr. H. M, B. Bary representing the sj'ndicate which sup- 
plled the ffioney for this purpose, hâve been withdra'rt'n from his suit agàlnst 
the Company. In fact I hâve negotiated with Mr. Bary for the withdrawal 
of his entlre proceedings and his suit agalnst the company was dlscontinued 
yesterday, he having entered into an amlcable arrangement for the rené wal 
of ail his notes. I therefore am in position to send to you the note of the 
Dental Company for the amount you contributed to the syndleate and herewith 
enclose note No. 216, dated this date for tbree months, to your order for $6100 
and also the receiver's check to your order for $131.14 being interest on the 
$6100 from September 28 fthe date I purchased the notes from Mr. Bary) to 
dat« and discount on tbe three months note. 

Eespectfully, 

Henry Tatnall." 

The notes thus given were renewed from time to time by tbe den- 
tal company. It bavlng become évident tbat the assets of that com 
pany were inguflacient to pay its creditors in f uU and the larger por 
tion of the assets having been redùced to cash, the court, July 28, 
1897, ordered that a dividend of 44 per cent, be made among the 
creditors. The receiver, treating the pètitioner as a gênerai or un- 
secured créditer, sent its check to him for his pro rata share of tbe 
dividend as follows: 

"No. 101 Phlladelphia, 7/31 1897. 



* a 

■es 6j)ÎH 

"-Il 



.a 






■g The Girard lilfe Insurance, Annuity and Trust Company 

E4 ot Phlladelphia. 

3 s Pay to the order of A. E3. Frantz, 

««•H Twenty elght hundred and ten «'/loo Dollars. 

•^3 The Girard Life Insurance, Annuity | 

£S and Trust Company of Phlladelphia, I Distribution 

•g g Receiver of the Wilmington Dental | Account 

^J3 Manufacturing Company. j 

çu A. A. Jackson, 

,$2810.oT/xo« Treasurer for Receiver." 

The pètitioner receipted for the amount of the check as follows: 

"Reeelved Jlily Slst, 1897, from The Girard Life Insurance, Annuity and 
Trust Company of Phlladelphia, Receiver of the Wilrbington Dental Manufac- 
turing Company, twenty eight hundred & ten «'f/ioo dollars in aecordance witli 
a deeree of the Cl^c^lt Court of the United States for the District of Delaware, 
and belng a dividend of 44 per cent of my claim of $6100 agalnst said ïhe 
Wilmington Dental Manufacturing Company together wlth Interest upoa th" 
f uU amount of claim to Jannary 1, 1897, 
$2684.00 Dividend 

126.07 Interest 



$2810.07 A. B. Frantz." 
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No protest or objection was made by the petitioner to the form or 
contents of the above dividend check or receipt. The petitioner 
wrote to the trust company July 8, 1898, as foUows: 

"Wilmington, Del., July 8, 1898. 
Girard Life Ins. An. & Tr. Co. 
Gentlemen. 

I hold a .$6100 (originally) note of the Wil. Dental Mfg. Co. 
Said note was sold to me by you with the guarantee of your company that It 
was & would be a preferred elaim. I hold you Uable for any deficiency which 
may occur in this transaction. 

Very truly, 

A. E. Frantz." 

To this letter the petitioner received in August, 1898, the follow- 
Ing reply from the counsel of the trust company : 

"In re Wilmington Dental Mfg. Co. Receivership. 

Phlladelphla, August 23, 1898. 
Dr. A. E. Fi-antK, 

504 Delaware Avenue, 
Wilmington, Del. 
Dear Sir: 

On my return to Phila. I hâve been consulted by Mr. Tatnall, the 
Vice Président of The Girard Life Ins. Annuity & Trust Co. of Phila. as to 
your letter to the company of July 8th last, which letter he has handed to 
me. I am informed by Mr. Tatnall that neither he nor the Girard company. 
nor anyone on its behalf, gave you any guarantee or assurance, written or 
verbal, of any sort or kind, that the note of $6100 mentioned in your letter 
was or would be a preferred claim. I hâve advised the company, therefore. 
that it is under no liabillty whatsoever to you In respect of said note and beg 
to notify you to that effect. 

Truly yours, 

Geo. Tuclier Bispham." 

The petitioner filed his pétition September 8, 1898, averring in 
substance, among other things, that shortly after the making of the 
décrétai order of August 7, 1893, the receiver through its vice prés- 
ident informed the petitioner together with certain other persons 
that it had obtained such order and that an arrangement could be 
made with Bary "upon the payment to him of the sum of ten thou- 
sand dollars to secure a surrender from him of the said stock so held 
as collatéral," and requested the petitioner and such other persons 
to furnish to the receiver the said sum of ten thousand dollars for 
that purpose assuring him that "as this was to pay a claim against 
the company which the said receiver was authorized to pay by the 
order of the said court, any sum paid by your petitioner, together 
with said other persons, would be a preferred claim against the as- 
sets of the said receivership, and be paid by it out of the assets 
coming into its hands at the time of the winding up of the said re- 
ceivership" ; that the petftioner, "relying upon said statements of the 
said receiver in connection with the order of the said court paid to 
the said receiver the sum of sixty one hundred dollars" ; and that the 
receiver sent to the petitioner notes of the dental company repre- 
senting the moneys so paid by him. The prayers of the pétition are 
as follows: 
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"1. That the sald reeelver mày bè directed to pay tp your petitioner in full 
the balance due him as aforesaid before p^yments are made to the gênerai 
creditors of the said recplvership, or 

2. That your petitioner may be authorized to Institute suit In tbis court upon 
the bond of the sald reeelver to reeover the said balance." 

The receiver in its answer dénies that it, its vice président, or any 
person by its anthority in any manner at any time directly or indi- 
rectly stated to or agreed with the petitioner or any other person 
that "any sum contributéd by the petitioner or any other person to 
pay a claim against the défendant company, or to purchase any of 
the Bary notes or to efEect a settlement with said Bary, would be a 
preferred claim against the assets of the défendant company, or 
would be paid in full ont of the assets coming into the hands of 
the respondent at the timè of the winding up of the receivership." 
It is averred in the answer, on the contrary, among other things, 
that shortly after the appointment of the receiver it was advised by 
counsel that the stock certiflcate for 1,000 shares which had been de- 
livered to Bary as collatéral, as above mentioned, had been irreg- 
ularly issued; that the receiver represented to the petitioner, to his 
hrother J. F. Frantz, the président of the dental company, and to 
other stocbholders, the advisability of effecting such a settlement 
with Bary as would sectire the surrehdér by him of the certiflcate of 
stock and the discontinuance of his suit against the dental company 
for the reason that the further prosecution of the suit would be det- 
rimental to the business of the dental company as authorized to be 
carried on by the order of August 7, 1893, and for the further rea- 
son that should Bary transfer the stock to an innocent purchaser for 
value great injury would resuit to the dental company and its stock- 
holders ; "it being then believed by the respondent and many of the 
stockholdets of the défendant company that the assets of the défend- 
ant company ^ere more than sufficient to pay its debts"; that the 
petitioner and others "formed themselves into a syndicate or pool 
for the purpûse of raising by their individual subscriptions the sum 
necessary to Settle with said Bary and release said sitock, and con- 
stituted Henry Tatnall their agent to managè said transaction" ; 
that "it was agreed by the membérs of said syndicate that The 
Girard Life Insurance, Annuity and Trust Company of Philadelphia 
should act as an individual trustée to receive the subscriptions for 
this purpose, and that the management of the transaction with said 
Bary looking to the payment of said notes and the return by said 
Bary of the said stock should be in the hands of Henry Tatnall indi- 
vidually"; that in accordance with this agreement the money which 
was contributéd or advanced for the above purpose was paid to the 
trust company as trustée and not as receiver; that the money so 
paid to the trust company as trustée was by Tatnall paid to Bary; 
that Tatnall, having notifled the sevéral persons, including the peti- 
tioner, who had raised the requisite sum, of the settlement with 
Bary, sent to them notes of the dental Company in the several 
amounts they had respectively contributéd; and that a condition of 
the settlement with Bary was that the several persons who had 
raised the money paid to him should not hâve a préférence ont of the 
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assets in the hands of the receiver', but were to be in tlie position of 
gênerai or unsecured creditors of the dental company. The pétition 
and answer having been referred to the master, voluminous évidence 
was adduced before him, and he has flled his report recommending 
that the pétition be dismissed without costs. The petitioner hais 
flled numeroua exceptions to the report, some relating to iindings of 
fact and others to conclusions of law. It is unnecessary to consider 
them in détail. The receiver also has excepted to the report on the 
ground that the master erred in not awarding ail the costs against 
the petitioner. The master has found that the receiver did not in 
fact agrée with the petitioner that he should hâve a préférence on 
account of his contribution or advance of |6100 or in any manner 
undertake to create a préférence therefor or authorize the président 
of the dental company or any other person to so agrée or undertake. 
On this point a direct conflict is disclosed in the oral évidence. But 
the évidence taken as a whole sustains the conclusion of the master. 
The documentary as well as circumstantial évidence strongly cor- 
roborâtes Tatnall's testimony in this connection. He was and is the 
vice président of the receiver and its principal and controlling rep- 
résentative and agent in conducting the affairs of the receivership. 
He personally negotiated with Bary for his surrender of the certifi- 
cate of stock and the discontinuance of his suit. His testimony is in 
full accord with the case as made in the answer of the receiver. He 
was in a position to know whether the receiver had in fact agreed or 
undertaken that the petitioner should hâve a préférence. Some of 
the important facts tending to confirm his testimony may hère be 
briefly adverted to. At and for many months after the date of the 
appointment of the receiver it was the gênerai belief of those di- 
rectly interested in the welfare of the dental company, shared as 
well by the petitioner as by the receiver, that the embarrassment of 
that company was only temporary ; that its assets were far in excess 
of its liabilities; that the receivership was merely an expédient by 
which the company could be tided over its difflculties, and that no 
loss would resuit to its creditors or, indeed, to its stockholders or its 
business. The order of August 7, 1893, provided for coopération by 
the receiver with the dental company in securing the renewal of ne- 
gotiable paper on which the latter company was liable and for pay- 
ment of discount on such renewal. The money contributed or ad- 
vanced by the petitioner toward the settlement with Bary was paid 
to and receipted for by the trust company, not as receiver, but as 
trustée. The petitioner did not demand from the receiver a reeeiv- 
er's certiflcate or other obligation on its part for the repayment to 
him of the amount so paid to the trust company, but accepted with- 
out objection the promissory note of the dental company. This note 
was renewed from time to time, the last renewal note bearing date 
May 27, 1896. During the spring of that year, if not earlier, it be- 
came apparent that the affairs of the dental company were in such 
condition as to necessitate the winding up of its business and a dis- 
tribution of its assets. An order was made June 6, 1896, that the 
receiver "shall within ninety days from the date hereof wind up the 
business of the said The Wilmington Dental Manufacturing Com- 
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pany and liquidate the claims of ail the creditors of said company." 
An order had previously been made May 16, 1896, that the creiitcrs 
of the dental company should be notifled to prove and file their 
claims within sixty days. Pursuant to notice under the last men- 
tioned order the petitioner flled his proof of claim July 3, 1896, but 
did not state or intimate in such proof that he was entitled to a préf- 
érence. Prior to the order of July 28, 1897, for the dividend of forty 
four per cent., it 'was manifest that the assets of the dental company 
would prove insufficient to pay the claims of creditors in fuU. The 
petitioner receipted for his pro rata share without objection or sug- 
gestion that he was entitled to a préférence or to be viewed in any 
other light than as a gênerai or unsecured créditer. It was not until 
nearly a year thereafter, on July 8, 1898, that he claimed a préfér- 
ence over the unsecured creditors in his letter of that date to the 
trust company, which asserted préférence was thereupon denied by 
that company. It is difScult, if not impossible, to reconeile the con- 
duct of the petitioner with the existence of any original understand- 
ing on his part that he had or was to hâve a préférence for the 
amount contributed or advanced by him. It is much more reason- 
able to conclude that believing in the suflficiency of the assets of the 
dental company to meet ail its liabilities and anticipating an early 
termination of the receivership, after which the rehabilitated com- 
pany would continue its extensive business, he, together with the 
other stockholders with whom he wâs co-operating to effect a com- 
promise with Bary, relied, not on any préférence out of the assets in 
the hands of the reeeivèr, but on the supposed sufficiency of those 
assets to f ully discharge ail the liabilities of the company. Strongly 
corroborative of this view is the fact that the counsel of the receiver 
wrote September 20, 1893, to J. F. Frantz, brother of the petitioner, 
and président of the dental company, who took an active part in 
raising the money subsequently paid to Bary, as foUows: 

"In View of the présent situation and after conslderlng tlie subject tlior- 
oughly I -would eamestly reeommend the proprlety of your going at once to 
Lancaster to see if your father cannot be Induced to advance $5,000. If the 
Bary notes are assigned to hlm and the pool, In considération of $10,000 being 
so ralsed, they wlll hold the obligations of the company, and are sure of be- 
ing. reimbursed theIr money with interest, unless it should transpire that the 
company's assets are not what they bave been ail along represented by its 
officiais to be. I think it would be wèll to hâve Mr. ïatnall go with you if 
that can be so arranged." 

The petitioner dénies that he had knowledge of the contents of 
this letter and his brother states that he has no recollection of hav- 
ing received it. The fact, however, remains that the letter clearly 
disclosed an understanding on the part of the receiver in entire ac- 
cord with its présent position, and at variance with the contentita 
of the petitioner. It is unnecessary further to pursue this branch 
of the case. I am satisfied with the flnding of the master that the 
receiver did not in fact directly or indirectly agrée or undertake that 
the petitioner should hâve a préférence. But, if it be assumed that 
there was in fact such an agreement or understanding, the question 
arises whether it would hâve been operative to create a préférence. 
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There are only two provisions in the orders of the court wMch can 
be conceived to lend any color to the contention by the petitioner 
that the receiver was authorized to prêter the former. One is to the 
effect that the receiver should hâve authority to continue the busi- 
ness of the dental company including the entering into contracts in- 
cident thereto, and the other to the efifect that it should hâve au- 
thority to talie up obligations of that company secured by collatéral, 
thereby redeeming such collatéral, provided the market value of the 
collatéral so redeemed should at least be equal to the amount paid 
for or on account of such obligations. It is not necessary to go into 
the inquiry whether it would or would not hâve been compétent for 
the court to authorize the receiver to borrow money or issue certifl- 
cates or other obligations for the adjustment of the Bary suit and 
the surrender of the stock certiflcate. Assuming that the court had 
such power, the authority conferred on the receiver to continue the 
business of the dental company did not include the borrowing of 
money to secure the discontinuance of the Bary suit and the sur- 
render of the stock certiflcate. The accomplishment of thèse ends 
was not included in the carrying on of the business as contemplated 
by the order. It was not involved in the purchase of supplies or 
materials for the purposes of the business nor within the implied 
powers of the receiver. The petitioner relies on the case of Cake 
V. Mohun, 164 U. S. 311, 17 Sup. Ct. 100, 41 L. Ed. 447, to support 
his contention. That case, however, is clearly distinguishable from 
this. There, it appeared that the receiver of "the furniture, equip- 
ments and other personal property" of a certain hôtel had been ex- 
pressly authorized by an order of court to "carry on and manage 
the business of keeping said hôtel in substantially the same manner 
in which it has heretofore been carried on," and by a further order 
of court to "borrow, not to exceed $8000, for the purpose of paying 
the rent and other necessary and urgent debts incurred or to be in- 
curred on account of the running expenses of the hôtel." The court 
said : 

"Admitting to its fuUest extent the gênerai proposition laid down by this 
court in Cowdrey v. Galveston, Houston, &c., Railroad, 93 U. S. 3.ô2, that a re- 
ceiver has no authority, as such, to continue and carry on the business of whlch 
he is appointed receiver, there is a discrétion on the part of the court to permit 
this to be done temporarily when the interests of the parties seem to require 
it. TJnder such circumstances, the power of the receiver to incur obligations 
for supplies and materials incidental to the business foUows as a necessary 
incident to the recelvershlp. * * * In view of the fact that the closing 
of the hôtel, even temporarily, would hâve soon become known to its patrons, 
and vi^ould probably hâve been attended by a serions loss to the good-will of 
the business, vre think the court did not exceed its authority in directing the 
receiver to keep it open during the pendency of the suit." 

But Cake v. Mohun differs from this case in that there was an 
express order for the borrowing of money and the money so bor- 
rowed was to be used in defraying the ordinary expenses of the 
business. That case is not an authority for the petitioner. The 
provision authorizing the rédemption of collatéral by the receiver 
must be read in the light of the settled doctrine touching the bor- 
rowing of money by receivers. While the order provides for the re- 
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demption of collatéral, it does not expressly autliQrize the borrowing 
of money for tbat purpose, and certainlj did not by implication con- 
fer that power for the purpoise of securing the surrender of stock of 
doubtful validity. But, as before stated, there was no undertaking 
in fact by the receiver to create a préférence. It was nowhere pro- 
vided in any order of the court that tlie payment of money by stock- 
holders or others to secure the rédemption of collatéral should oper- 
ate, without any agreement or undertaking on the part of the re- 
ceiver to that effect, to create a pref erred daim against the assets 
in the hands of the receiver, and espeçially if such paymeut should 
be made with the understanding that the persons making the same 
should rely, not on a préférence, but on an unsecured claim. The 
facta of the case are such as to exclude any theory of a préférence 
created or arising by or under implied contract or the equities dis- 
closed. The petitioner as a stockholder had a substantial stake lu 
the future welfare of the dental company and with others in like 
position believed that its welfare and entire solvency and an early 
termination of the receivership would be assured by an amicable ad- 
justment with Bary. Entertaining this belief and having knowledge 
of the order of August 7, 1893, providing for the renewal of the notes 
of the dental company, he voluntarily paid $6100 and virtually suc- 
ceeded to that extent to the rights of Bary, aside f rom collatéral. 
But the petitioner has been disappointed in his expectations. The 
stock of th€ dental company is practieally valueless, and its unse- 
cured creditors on payment of the final dividend will not in any 
event haVe réceived more than flfty five or sixty per cent, of their 
claims. The loss incurred by the petitioner through his mistaken 
confidence was not in any manner caused by the other creditors and 
cannot equitably be visited on them. Nor should leave be granted 
to the petitioner to bring suit on the receiver's bond. The receiver 
did not undertake or consent that the petitioner should be preferred. 
While receiving the sarae treatment as other unsecured creditors the 
petitioner has no just cause of coinplaint. The report of the master, 
so far as it recommends the dismissal of the pétition, must be con- 
firmed. The court, however, is unable to adopt the recommendation 
of the master as to costs. The petitioner has failed to sustain his 
contention. His pétition should hâve been flled, if at ail, much ear- 
lier than it was. The proceedings thereon hâve delayed the màking 
of a final dividend and the termination of the receivership, where- 
by considérable loss has resulted to creditors. A decree will be 
madé dismissing the pétition with costs, save as to the master's f ee ; 
one half of such fee to be taxed as costs against the petitioner and 
the other against the receiver. 
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WITHROW LTJMBER CO. v. GLASGOW INV. (30. et aL 

BREBD V. SAME. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1900.) 

No. 310. 

1. Mechanic's Lien—Pboceedings to Pbhfect— SuFFicrEïTCT OF Statement 

FlI^ED. 

TJnder Code Va. § 2476, whlcli requires a gênerai contracter, In order to 
be entltled to a mechanic's lien, to file with the clerk "an account showing 
the amount and character of the work done or materials furnished, the 
priées chargea therefor, the payments made, if any, and the balance due," 
a statement merely claimlng a lump sum for "labor performed and mate- 
rials furnished" in the érection of certain buildings, "as per contract," Is 
Insufficient, and does not entitle the clalmant to a lien, where the state- 
ment does not show that the woik charged for was done as an entirety 
under a contract calling for the spécifie amount claimed. 

2. Same. 

A mechanic's lien, belng pnrely statutory, can only arise where ail the 
requirements of the statute hâve been substantially complied with, and a 
provision requlring the flling of an itemized account of the work or mate- 
rials for whlch the lien is claimed is a substantial one, which must be ob- 
served. 

3. Same — Efpect of Appointment of Eeceiver. 

The appointment of a receiver by a court, for property upon which build- 
ings are being erectéd under contract with the owner does not relieve 
the contracter from the necessity of complying with the statutory require- 
ments in order to entitle hlm to a mechanic's lien thereon. 

4. Same— RiQHT to Lien in Eqoiït. 

No lien for labor performed or materials furnished under a contract In 
the érection of buildings is given by the common law or in equity, and 
such lien can only be acquired by vlrtue of a statute. 

Appeal from tlie Circuit Court of the United States for the Western 
District of Virginia. 
See 92 Fed. 760. 

William Leigh, Wingûeld Liggett, and Henry C. Eiley, for ap- 
pellant. 
John Selden and Greenlee D. Letcher, for appellees. 

Before SIMONTON, Circuit Judge, and BEAWLEY and WAD- 
DHiL, District Judges. 

WADDHJj, District Judge. This is an appeal from a decree of the 
circuit court of the United States for the Western district of Vir- 
ginia, rendered on the 14th day of June, 1898, in the cause in equity 
pending in said court, wherein J. W. Breed, suing in his own behalf 
and that of other creditors of the Glasgow Investment Company, was 
complainant, and the said Glasgow Company and others were défend- 
ants. The appellant, the A. F. Withrow Lumber Company, filed its 
pétition in said cause, setting up a mechanic's lien on two hôtels, the 
Forest Inn and the Appledore, belonging to the défendant company, 
and the real controversy involved in this appeal is between the bond- 
holders of the Glasgow Investment Company and the A. P. Withrow 
Lumber Company as to the validity of the said mechanic's lien. The 
lower court adjudged the mechanic's lien to be inralid by the decree 
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appealed from, and it is as to the correctness of this détermination 
that we are to décide. The assignments of errer présent this question 
in Tarions phases, and incidentally raise others, some of wliich are 
unnecessary to be decided and passed upon in the view we talie of the 
case. 

One of the questions presented is whether the land covered hy the 
Forest Inn Hôtel was as a matter of fact covered by the lien of the 
mortgage. Counsel admit that, if the mortgage covered the land on 
which the hôtel was built, the lien of the bondholders would be ahead 
of the mechanic's lien as to the ground; but they insist that the 
grounds were excepted by a clause in the mortgage to the foUowing 
effect: 

"It is further to be understood that there are to be reserved from the opéra- 
tion of this deed ail the drives, streets, and alleys on said land now laid ofC, 
or that may hereafter be indicated on any plot for the improvement of said 
property, and such lands as may be oecupled by and used In connection wlth 
such hôtel as may be built thereon, together with ail approaches thereto." 

The lower court held, and we think correctly, that the clause in 
the mortgage r«ferred to the grounds tp be covered by a new and more 
expensive hôtel, the érection of which was in contemplation at the 
time of the exécution of the mortgage, and had no référence to the 
hôtel in controversy, which was being rebuilt by reason of the destruc- 
tion by flre of one of the then-existing hôtels. This seems to be mani- 
fest from the fair interprétation of the language of the exception, 
and it is quite apparent, from a considération of ail the facts and cir- 
cumstances of the transaction, that the building against which the 
lien hère is sought to be enforced was not in contemplation when the 
exception in the mortgage was made. 

The validity of the mechanic's lien is specially assailed on the 
ground that the account flled as the basis of the lien is insuflBcient 
under the Virginia statute to create a lien. The account is as fol- 
lows: 

Millboro Depot, Va., August 25, 1892. 
Glasgow Investment Company, 

To A. F. Withrow Lumber Co., 

Oontractors and Wholesale Lumber Dealers. 

Terms To labor performed and materlals fumished In the con- 

From struction of a new hôtel building at Natural Bridge, Va., 
May 15th, and labor performed and material furnished in repair- 
1892, to Ing and Improvlng the building known as "Appledore 
date. Hôtel," as per contract $12,000 00 

The Virginia statute giving the mechanic's lien, declaring how it 
shall be perfected, and what defects shall not avail to defeat the lien, 
will be found in sections 2475, 2476, and 2478 of the Code of Virginia 
{Edition 1887, as amended). The appellants were gênerai contractors 
and lumber dealers, and as such entitled to the benefit of the lien 
given by the statute, if properly claimed. To be entitled to secure the 
lien, they were required to follow the statute in perfecting the same, 
and any material departure therefrom was at their péril. It was a 
pure statutory right, and at least a substantial compliance with the 
statute was essential. Code, § 2476, supra, requires a gênerai con- 
tracter, etc., in order to perfect his lien, to flle in the clerk's office of 
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the county court of the county in which the property whereon the 
lien is songht is located — 

•'An account showing the amount and charaeter of the work done, or mate- 
rlals f urnisbed, the priées cha,rged therefor, the payments made, if any, and 
the balance due, verifled by the oath of the claimant, or his agent, with a 
statement attached declaring his intention to claim the benetit of said lien, 
and giving a brief description of the property on which he claims the lieit." 

The terms of the statute are plain and unequivocal, so mucli so that 
no one need hâve dôubt in knowing what to do to secure the beneâts 
of the act. The words, "an account showing the amount and char- 
aeter of the work done, or materiak furnished," were manifestly in- 
tended to make plain what it was the lien was claimed for; and the 
words following, "the priées çharged therefor, the payments made, if 
any, and the balance due," were intended to get at the exact price 
charged for the particular item or items of work^ and what had been 
paid on account thereof, together with the balance remaining due. 
This statute seems so plain, and its purpose so manifest, that we 
should, without the aid of authority bearing thereon, find but little 
difflculty in arriving at a conclusion as to its meaning; but, when con- 
sidered in the light of the décisions of the suprême court of appeals of 
Virginia, the highest court of the state, we are doubly convinced as to 
the correctness of our views. 

In Shackleford t. Beck, 80 Va. 573-577, Fauntleroy, J., speaking 
for the court, said: 

"The language of the statute is clear, simple, and unambiguous, . and what- 
ever may hâve been the reason for requiring the Contractor to flle his account 
for recordation, it bas prescribed in express, plain, and unmistalialjle language, 
the way — and the only way — In which the purpose it had in view can be 
efCected. There was no such lien as that provided for by this statute known 
to the common law or to the courts ■>t equity. It is purely a création of the 
statute, and it must be availed of, if at ail, upon tlie terms and conditions which 
the statute prescribes. The appellant, in his pétition for a supersedeas, says: 
'The statute requires a "true" account,— not an "itemized"' account; and an 
account may be true, though it be not itemized.' It is ditflcult to conceive 
how, without items, there can be an account, which is an itemized or detailed 
statement of the transactions to which it relates. But the difflculty in this 
case is not alone that it is not an itemized account. but that it is not an 
account of the things required by the statute, — of work done and material fur- 
nished." 

In the récent case of G-ilman v. Ryan, 95 Va. 494, 28 S. E. 875, the 
décision, as in Shackleford v. Beck, supra, tumed solely upon the suf- 
ficiency of the account. Three separate accounts were involved, each 
quite as full and eomprehensive as the one flled in this case. Indeed, 
there is a striking similarity between the accounts. In that case Gil- 
man & Son's account read, "To materials furnished and work done in 
plastering the following houses," etc. ; Thompson's account read, "To 
materials furnished and work done on granolithic work at the follow- 
ing houses," etc.; and Billings' account was, "To furnishing and 
hauling eand and hauling brick for the construction and building of 
houses Nos.," etc. In this case the account reads, "To labor performed 
aJid materials furnished in the construction of a new hôtel at * * *, 
and labor performed and materials furnished in repairing and im- 
proving the building known as the 'Appledore Hôtel,' as per contract.'' 
101 F.— 55 
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Judge Bpchfinaii, ppçaking for the suprême court in the Gilman-Ryan 
Case (page 497, 95 Vai, and page 876, 28 S. È.), saîd: 

"No one pf the tjiree, aceounts file^ confprms to the provisions of the statute. 
In each of them tiiére Is an omlssloii or fàilure to statethe amount of -work 
cloiiié and,n»aterliElls furnlâbed and tïi'e prlceS chkrged thér^f pr. This defect Is 
ijot an inaccùracy In the âcôbùnt, -s^rhlcli the statTjte âeéla^esshall Qot invalidate 
thè ||eia,i)ut an entlire falluré tp state in the account T*ha5Ç thé statute, for wise 
reasons it must be presumed, requlres shall be stated. 

JVnjî'at page, 499, 95 Va., and f>ag6 877, 28 S. :E,, the learned judge 
fvi^tiiêf ^^id; '■, ^'', 

'/TJie .pietHilpn of BIllings?.|i figent, who \^a8 a subcontractor, does not show 
tl^at tbere yiisia anything In bis çbntraet •^'hlch. relieved him f rom the uecessity 
oi'flUi^ an âccôùnt whlch'Sho'wed thé àïnbuht of santifùtnished and hauled 
làf îiMj aria' "tbè priées ciiai*é«d therrfoi*/'pr which térideln any way to show 
thftt liifl «ontract brought himiwithln Jiie mllng of Taylor v. Netberwood, 91 
Va«<i88,£3Q{S,, sEfi 888. TbO; flcconnts flled not l;)^ing sueh as the law requlres, the 
açpejlaBt8 4ld,not acqulre liens. upon the, bpuses and Ipts for the priée of the 
materiàlà ftfïnlshed and the work done bjt^ thein. The demurrers were there* 
fera pW^eriy stistalned, and the proééediàgS dlsmlssed." 

The appeWiWt insista that ibe acçount h,ere is sufiQcient, and relies 
in support: of its position jUpon the case, of Taylor v. N^therwood, su- 
pra, Tiii^;^îi8pre<asely the, contention made in the, pase of Grilman t. 
Eyan, supra, and in considering that question, referring ito the Taylor- 
Nether:5y:00(iÇ^8e, Judge Buchginansaid: 

"It was held in that case, in accordance with the current of authorlty^ that 
where the con^ctor ïiijid^rtook to furnish materials and dp the work as an 
e;p.tirèty îpr'^ feb^cifie am^^uit, atid thiS,}à,s,o set bat in the account flled, it is 
snipacient, Bijt, in none bf thbs.ç accbUMS dpes It appèar that the materials 
furnished àrid t^é Vprk dpfip 'jyere contraéted fpr as, an^ntirety for a spécifie 
ampunt." .. , '■'\:'"' 

The saine condition exists as to, this account. It cannot be serious- 
ly contendeâ that the fftce pf thé account shows, that the work chargea 
for was done as an entirety: under a contract for a spécifie amount. 
Indeed, had the account beèn so made ont, it would not hâve been 
true as a iîïattèr of fact. The cotltract in this èase was to do cer- 
tain spettiÛè Work at the ùxed price of |17,945.4:2, to be paid for as lol- 
lows: |5,98L80 when the house is ail inclosed, $5,981.80 when the 
house is ail lathed, and $5,981.82 when the building is completèd and 
the work acqeptedj — paymenta,pf pach installment to be made upon 
the certiâcate of the architejcts lu charge of thç work that the work 
was done in strict accordance wit^i the drawii^gs and spécifications, 
and that they considered the payment properly due, It is needless to 
say that a charge of a lump sum of $12,000 for work done on account 
of this conti*aqt of $17,945.42, without itéras showing either the 
amount and chàracter of the work done, or of the materials furnished, 
or the pricés charged, or what payments, if any, had been made on ac- 
count of the work done, and the balance due on account thereof, is a 
compliance with neither the letter nor spirit of the act giving the lien. 
Every reason for proi)erly itemizing an accpunt generally exists in a 
case where the lien is claimed, not for the spécifie work contracted 
for at the price named, but for a part of the work done on account of 
and under such contract. The necessity for a siibstantial compliance 
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with the statute creating the lien is everywhere maintained, as it is 
purely a création of the statute, and can only be availed of in the man- 
ner and upon the conditions specified in the act giving the lien, and 
the reason for requiring a particularization of the account is manifest, 
as it affects the rights of innocent persons, and the imposition upon 
the claimant of the lien is reasonable, as it makes him fumish in- 
formation peculiarly within his own possession. Phil. Mech. Liens 
(3d Ed.) § 342; Boisot, Mech. Liens, §§ 37, 440; Trustées v. Davis, 85 
Va. 193, 194, 7 S. E. 245; Gilman v. Eyan, 95 Va. 497, 28 S. E. 875; 
Davis V. Alvard, 94 U. S. 545, 547, 549, 24 L. Ed. 283. 

This court, in the case of Liberty Perpétuai Building & Loan Co. v. 
M. A. Furbush & Son Mach. Co., 26 C. C. A. 38, 80 Fed. 631, had 
under considération the question of the sufflciency of the mémoran- 
dum flled in the clerk's office seeking to claim a labor lien under sec- 
tions 2485, 2486, of the same chapter of the Code of Virginia, and in 
that case a strict compliance with the terms of the statute was held 
necessary. Judge GofE, in speaking for the court, said: 

"A party desiring to comply with the requirements of the sections of the 
Virginia Code that we hâve been considering can easily do it, as the informa- 
tion called for is peculiarly within the knowledge of him who is seeking there- 
by to create a lien on the property of another. and, if he fails to do so, it is 
likely for the reason that the full statement of the facts would injure hls 
claim, or hecause of either ignorance or inadvertance, nelther of which wiU be 
recïelved as an excuse, efepecially in cases where the rights of others are 
affected. The suggestion that the record, as it was made In the clerk's office, 
was sufflcient to put ahy one who examined it on his guard, and that it was 
such notice as would induce a prudent business man to make full Inqulry, Is, 
we think, without force. No one is required to go outslde of the clerk's office 
for the information he Is told by the law he can find therein, nor expected to 
control his conduct by the conflicting statements made by the parties to the 
record; the one assenting and the other denying, as their respective interests 
may suggest. The only question in such cases is, has the party claiming the 
lien observed the commands of the law, and been obedient to Its require- 
ments?" 

The assignments of error présent two other questions necessary for 
the détermination of the court: First, that the appointment by the 
court of a receiver of the property of the Glasgow Investment Com- 
pany, with whom appellant contracted to build one and improve the 
other of the two hôtels in question, during the pendency of the work, 
made it unnecessary to file a mechanic's lien in order to secure the 
beneflts of the statute; and, secondly, that appellant was entitled to 
an équitable lien on the buildings in question for the labor performed 
by it, and the materials f umished in the construction of the work, and, 
therefore, need not hâve availed itself of the statutory lien. 

We are not furnished with any adjudicated case or referred to any 
text writer favoring the first contention, and do not believe that it 
can be supported by either reason or authority. The appointment of 
a receiver does not alter or affect the rights of parties to property, or 
give to or take from them any liens they hâve acquired or are entitled 
to. High, Bec. § 5; Ellis v. Bailroad Co., 107 Mass. 1; Beverley v. 
Brooke, 4 Grat. 187; Kneeland v. Trust Co., 136 U. S. 89-97, 10 Sup. 
et. 950, 34 L. Ed. 379; Chicago Union Bank v. Kansas City Bank, 
136 U.S. 223-236» 10 Sup. Gt. 1013, 34 L. Ed. 341; Scott v. Arm- 
strong, 146 U. S, 499, 13 Sup. Ct. 148, 36 L. Ed. 1059, 
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Authority to ,^npport the contention; f or ^n, équitable lien is.equally 
lacking. The contract to do the work and fùrnïsh the materials cre- 
ated within itself no lien (Phil. Mech. liçns [3â Ed.] § 223), and the 
only authority fouiidjÇor the lien is pôntained ip, the sections of the 
Ciode ofi^irginift $npra; and, in ordçr to éolitl^ «àpe to the lien at ail, 
tlie same must Beperipcted according to the statute. Shackleford y. 
Beck, 80 Va. oTf; C^nal Co. v. Qo^doii, 6 Wall. 561, 571, 18 L. Efl. 
^94. Mr. Justicfij Swayne at page 571, 6 Wall., and page 896, 18 L. 
Éd., said: 

"Liens of this klnd were unijnown to the common-law and equlty jurisdlction 
Ijoth of Bngland and of thia eountry. They were clearly deflned and regulated 
In filé civil law. Dom. Civil Lave, i§ 1742, 1744. Where they exist in this 
eountry, they are Ihe créatures of local législation^ They are governed in 
eyerything by the statutes under which they arise." 

in Van Stone y. Manufàcturing Co., 142 U. S. 128-136, 12 Sup. Ot. 
J.81, 35Îj. Ed. 961, the suprême court, speaking through Mr. Justice 
Mhiar'tpâjge 136, 142 U. S., page 183, 12 Sup. Ct., and page 964, 35 
li Ed.), said: ' 

"This lien is a créature of the statute, and Vfas not recognized at common 
law." : '' ■ 

Continuing, the court eâys : 

"It may be deflned to be a claim created by law (or the purpose o( insuring 
a priorlty of payment of the ppice and value, Qf the worli performed and mate- 
rials fumished in crecting or rçpalrlng a husUding or other structure, and as 
such it af'tacbes to the land as well as the buildings erected thereon. 15 Am. 
& Eng. Enc. Law, 5. New It is not the contract for erecting or repalring the 
building which créâtes the lien, but it is the use of.the materials ;(urnished and 
the wprk an(J labpr expended by the contracter, whereby the building becomes 
a part of the freehold, that giyçpthe material man or laborer hia lien under the 
statute., The lien is brought Into opération by vlrtue of the statute, and the 
contract for building is entered into presumably In view of or with référence 
to the staitul^." ; , 

Référence is made in support of the latter contention by appellant to 
the case of Bank v. Dashlell, 25 Grat. 616. A careful analysis of that 
décision will i?eveàl nothing ineonsistent with the views hei-ein ex- 
pressed. It %as decidèd upon the then-éxisting statute, and, we 
think, bas no practical bearing upoïl the vital question at issue hère. 
In a subséquent case in the supfeihe court of appeals of Virginia 
(Boston V. Eailroad Co., 76 Va. 180, 186), the question of the exist- 
ence of an équitable lien was raised, but not passed upon, and it is 
worthy of itiention that the case ôf Bank v. Dashiell, supra, though 
fresh in the memory of the court, was neither relied upon nor re- 
ferred to as maintaining the doctrine hère claimed for it. 

The other questions raised by couhsel for the àppellant hâve been 
examined and Consideredj but we bave. not thought it necessary to 
comment on others than those above reviewed. TJpon the whole casé 
weare of the opinion that the decree of the lower court must be af- 
firined. 
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MACK V. CONSOLIDATED WATER-POWER 00. et al. i 

(Circuit Court of Appeals, Seventh Circuit. May 16, 1900.) 

No. 609. 

Cancellation op Deed — Faildrk oif Considération — Agreemekt to Fohm 
Corporation. 

Complainant and others, owners of lands, riparian rights, and interests 
in tlie water power at two points on tlie Wisconsin river, joined in an 
agreement tor tlie express purpose of eonsolldatlng ail interests in auch 
■water power, and improving the same upon "one gênerai plan, with réf- 
érence to tlie value of the whole vcater power," by a corporation to be 
formed for tliat purpose, to whicli each subscriber agreed to convey hi,s 
property, receiving stocli in the corporation therefor in accordance witU 
the value fixed upon the property by arbitrators. The corporation was 
formed, but certain of the signers refused to accept the award of the arbi- 
trators, or to convey their property. Complainant and others made con- 
veyances, and a suit was brought by the corporation to compel convey- 
ance by the remaining subscribers, which, however, was dismissed. and' 
not renewed, and no further steps were talîen towards carrying out the 
purpose for whlch the agreement was made. Beld, that a bill alleging 
such facts, — ^that the original agreement was made in the mistaken belief 
that ail Interests in the water power were owned by the subscribers; that 
the conveyance by complainant was made in the hope that it might in- 
duce similar eonveyances by others, and with the understanding that it 
should not vest the corporation with ownership of the property until such 
other eonveyances were obtained; and that the original purpose of the 
corporation could not be carried out, and had practieally been abandonedt 
— stated facts which entitled the complainant in equity to a cancellatiou 
of his conveyance. 

Jenkins, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

ïhe appellant, W. E. Mack, sought by this suit to obtain a decree for the 
caneellation of a deed of conveyance of real estate executed jointly by him- 
self and C. A. Spencer on February 28, 1895, to the Consolidated Water- 
Power Company, one of the appellees. The deed was executed in pursuanee 
of the following contract, entered into at the time it bears date by the par- 
ties whose names are subscribed thereto, of which a copv is set out in the 
body of the bill: 

"The undersigned, owners of lands and riparian rights and water powers 
at Grand Eapids and Centralia, Wood county, Wisconsin, feellng that the 
water power at said cities would be of more value if Consolidated and ini- 
proved upon one gênerai plan with référence to the value of the whole water 
power, do hereby, for the purpose of consolidation, agrée with each other, 
and each in considération of the agreement of the other, that we will con- 
vey ail our Interest in the said lands, riparian rights, and water power, iu- 
cluding the dams and mills, mill flumes, mill machinery, and Personal prop- 
erty now in use in connection with said mills and said mill machineiT, ex- 
cept merchant stock, teams, sleighs, and wagons, to a corporation to be formed 
and to be called Consolidated Water-Power Company, and to take in consid- 
ération of such conveyance and for the same such share in the stock of said 
corporation as shall be apportioned to each of us by a board of arbitrators 
on account of our respective interests and ownership in said lands, riparian 
rights, and water power, and other property above specitied. Tlie lands, 
riparian rights, and water power, mills, machinery, and property claimed to 
be held by each of the undersigned, and to which properties this agreement 
has référence, are particularly described in a schedule, marked 'A,' against 
the names of the respective claimants, together with ail the incumbrances 
to which same is subject; and this agreement has no référence to any other 
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property owned by the subscribers hereto than such as Is referred to as the 
property bf Snch^'dubsortbëfs lïi èiicff ^fiëfliffléi SoeM 'bbawl ôf arbitra tors 
shall consist of thrpe (3):arbjtrators,7-Peter K. Thom, T. ,W. Qxbison, of Ap- 
pleton, WisConsin, ' ànà Frank T. R-àsseÛ.'of isrèenah; Wiscoiisili. We agrée 
to ablde by the décision of said boanj ,pf arbitrators, and to take such amount 
of stock In said corporation as such board shall award to each of us on ac- 
oount of lour conveyance of ourlnterest in said propertles.'': It is further un-i 
derstood and agreed that each of us shall use his respective property free 
of rent, by ipaylng itaxes 'on the same fcomi the date of this agreement until 
thirty; (30) days af ter notice 'that i the corporation so to be foi-med wishes to 
take -possession of iteid prot>ërty for 'the- purpose of Imprttvîng the same, but 
not exceeding twelre (12) mônths from date of the award of the arbitrators. 
Each of the parties herétô.h«reby agrées that ail of his stock in said corpora- 
tloa to befoPitaed shall bépledged to saM borporation to; be formed, and that 
such corpoiratioa shall hâve a lien npon the > same as seourity for the payment 
and dlscîiarge'of all> liensi' mortgagesi and incumbrancea ôf any kind upon 
the projièrty of such party subscribing jheretOj if any. The conveyanee to he 
made itt' exécution of this agreement shall l'bemade whea caîled for by the 
compSiuy to be formed, and shall be by deeds ot warranty, éxcépt as to iueum- 
brancés' therela specifled, witti abst'-act of tltle theretb; and the arbitrators 
shàU deterailne ' what liens or incumbranceS or moftgages exist agaiiist prop- 
erty éf 'any ^of the parties totMs agi-eenient, to secUre the satisfaction and 
dlSGhirge^îof iWhlch the stockof the respective owners shall be pledged to 
the Company. The) teid board Of «arbitra tors shall place a separate valuàtion 
upon the wftter ifrheels, shaftlngi ihachlnfery, and mil! buildings and Personal 
property -of «a fthbf the uridersigned,- not" int/luding the foiindation. Upon 
givifig twentî* "(S©) days' notice Ot'his optteniWter the ptïbHcatlon of the award 
of the arbitràtoris -herein, each 'bf the dndërsiçned who has, upon his land 
or eetate sold, pérsobal property dr'Wa ter vcheêls, shaftlng, machiliery, or mill 
buildings' shall hâve the optiofiito keep" such personal property, water wheels, 
shaf ting, machinery, and mill buildings in the aggregate, and to remove the 
same from the land sold, providing the > iSame be > ireinoved upon sixty (60) 
days' notice from tbe company, unless otherwise agreed upon with said Com- 
pany; the saimë to be kept by bim iat the valnatfèn flxed tipon the Saine by 
the board of arbitrators. Said board of arbitrators: shall place a separate 
valuàtion upon the water wheels, shafting, and machinery appurtenant to 
and formfng part Ot the electrjé ll^ht felaiîi'of' the Wiscoiisin Wood-Pulp Com- 
pany, ànd Hisô|'up(jii'the watêri-whéèl^,' shafting,' 'and macbinery appurtenant 
to and forniing'OTi't of ' the elëctric 'llght pl^nt'of Nasïi Brothers; and the 
said Wisconfei^' ' wood-Pulp Companir,ah(ï,the' Siftid Ifash Brothers, or eîther 
of them, shall'iiàVé the rightto exercise thêir, option to tetain or remove their 
elëctric light 'plant, machinery,' wheels, shaftlngi and buildings,, independently 
of their other movable property. The business of the corporation to bc 
formed and to be called ^Consolidated Water-Power Cempany shall be limifed 
and confined to the purchase ànd improvement of water power and lands. 
thé rentlng and' sale of the samet and the salé of the Personal property whicb 
It may receivsiuàder this agreement,! ànd not fofi the purpose of manufac- 
turing in anyOf its branches.' The 'expense ofithe arbîtrâtion, making of 
eurveys, and ail other expenséà incidentai to the eonsélidatioB of said water 
power, including feés of attornfej'S émployéd by them, shall be pàid by thé 
said Consolidated" Water>-Power Compainy, except llhat ihé respectiVe parties 
hereto shall; at -ithèir'ovm expense, furnish td said arbitrators abstracts of 
title to their respective propeSrtles, and shall also furnlffi them, free of charge, 
ail Buch maps and surveyséf" their 'respective prdpèriîes as they now liavé. 
Such arbitrators are hereby authorlsred tb cause SUOli Other or further surveys 
t& be made as, In their judgnient, may' be proper or necessary, and to em- 
ploy hydrauUe engineers and «ttCb dther experts as they may deem advisable. 
and àlso to employ attorneys, and procure their opinidïi on any question that 
nlay atlsein thé course of said àrbitratlon, and to do 'any and ail other thlngs 
necessary or proper to fuUy and'fairly carry out the purposesof such arbitra- 
tion. This agreement shall not be binding upon elthéf 'or any of the parties 
thereto untU it is Signèd and executed by the foUowiûg named persons and 
corporations, to wit, W. E; Mack and C. A'. Spencer, Thomas T. Nash and 
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John L. Nash, B. G. Chandos and B. G. Chandos as administrator of the es- 
tate of Marion L. Bensley, deceased, the Wisconsin AVood-Pulp Company, the 
Grand Eapids Water-Power Company, the Pioneer Wood-Pulp Company, F. 
MacKinnon, and G. A. Spencer, and T^hen so signed and executed the same 
shall be binding upon each and every of said parties, and their respective légal 
représentatives, heirs, successors, and assigns. In witness whereof said par- 
ties liave herennto set their hands and seals, and said corporations bave each 
caused thèse présents to be signed by their respective présidents and secretaries 
thereunto duly authorized. and afflxed their respective corporate seals hereto, 
this 16th day of July, A. D. 1894. 

"W. E. Mack. 0. A. Spencer. T. B. Nash. John L. Nash. B. G. Chandos. 
B. G. Chandos, as Administrator M. L. Bensley JBstate. The Wisconsin Wood- 
Pulp Company. Attest: W. E. Mack, Sec'y. C. A. Spencer, Près. Grand Rap- 
ids Water-Power Company. Attest: C. A. Spencer, Sec'y. F. MacKinnon, 
Près. Pioneer Wood-Pulp Ce, by Geo. E. Hosbinson, Près. F. MacKinnon. C. 
A. Spencer." 

Opposite each signature Is a scroll seal. A notary's certiflcate of aeknovfl- 
edgment is attached. ïhe Consolidated Water-Power Company, which wlU 
be called hère the ''Power Company," and J. D. Witter, who had suceeeded to 
the interest of Spencer, each demurred to the bill for want of merits, for lack 
of parties, and for failure to show a compliance with equity rule 94. The 
other défendants F. MacKinnon, the Pioneer Wood-Pulp Company, and the 
(irand Rapids Water-Power Company each answered, admitting the allégations 
of the bill, concedlng the oomplainant's right to the relief prayed for, and dis- 
avowing fault or blâme for the wrongs alleged. The court sustained the demur- 
rer, and, the time allowed for amendment having passed, entered a decree 
that the bill be dismissed. Besides formai facts, the citjzenship and résidence 
of the parties, the lawful organization of the corporations named, the essential 
averments of the bill, in substance, are: That the wgreement set out was 
executed, as it bears date, on July 16, 1894. That the piirpose of the sub- 
scribers was to consolidate under one management ail the water power of the 
Wisconsin river at the two cities named. That during thè negotiations whlch 
led to the éxecution of the agreement by reason of the mutual représentations 
of the subscribers it became their mutual understanding and belief that they 
severally owned ail of the shores, riparian rights, and privilèges neeessary to 
the carrying out of the ptoject, and under that belief signed tbe agreement, 
each accepting the statement of every other that he owned the property sohed- 
uled in his name. That they signed the proposition under a mutual mistake 
of fact, and would not hâve signed if they had known the trath. That the 
complainant would not hâve signed had he known that the signers did not own 
in the aggregate the riparian rights and privilèges neeessary to the can-ying 
out of the scheme. That in trùth the scheme proposed could not be accom- 
plished without the co-operation of other owners of lands abutting on the rap- 
ids, and of islands in the river, and of riparian rights and privilèges in such 
lands and islands, and in the waters and water power of the river; yet, trust- 
ing that something would happen to remove ditiicultles, they improvidently, 
carelessly, and under gross mistake of fact, signed the open off er, assuming 
that, if the projcct should turn out to be impracticable, no harm to theinselves 
could resuit from the signing. Tliat before signing it was undei'stood and 
agreed that the consolidation of the ownership of ail the riparian rights, water 
Ijowers, and privilèges within certain limits on both sides of the river and of 
ail its channels was absolutely essential to the carrying out of the design of 
the parties, and that whatever they should afterwards do they would do with 
such design in vievv; and that wben they signed the agreement it should be 
upon considération that ail the rights and powers neeessary to the scheme 
were owned by the parties to the agreement. That the agreement was signed 
because of other mistakes of fact, in that many of the subscribers inserted 
in their schedules descriptions of property which was indispensable to the 
Project, but which they did not own, a liât of which is set out. That on July 
28, 1894, six individuals named, five of whom, including Thomas E. and John 
L. Nash, were subscribers to the agreement, and the sixth a signer thereof only 
as representing a corporate subscriber, entered into articles which two days 
later were duly recorded, and a certiiled copy thereof filed in the office of the 



seeretary of state bt Wiseonsin, for ttie f orhiiiïftil' t)f a corporatioii, calléd' tiie 
Consolidated WateV-Powèr Company, and d^sfgiied' toCan-y ont thé séheme of 
thfe agreementi Mt'not'liiiig further was dôse^ to oônâpiete the organisation 
be-fore FeiJTOary 20; lé505.ÎThat meanwliilë"th& 'Power Company, so far orgau- 
ibeajinevérconsiaered, 'aeted upcfD, ôt-'had sùbmitted to tt the agreement of tlie 
parties. .That nesfei^ttielëss tïïe ai:bitrators iiaïaëdi wlthout liaving been agreed 
. utxjn by the WateWPOwer Conipanyj and wrihotit giving notice of time and 
plaee, without taklni^ etidénGé, and wlthbtit' h^àrlng any of the parties inter- 
ested, proceeded artiîtrarily and withoùt jutîgdiCtion tô malîe, and on Febru- 
&vy 13, 1893, to promulgate, an award, a copy- of whicli Is set out in tlie bill. 
Thàt thS award wiaa inéquitable, unjust, and also unlaVful and void for rea- 
song Stated. That at a meeting of the signérs'of the articles of incorporation 
ou -KebPiiaf Jr 20, 1895, Thomas B. and JohD L. Nâsh,' signei's also of the agree- 
ment^ gavé notice tothose présent that thej' wéi'e dissatisfied with and would 
nôt acoepfc the awàrd, ànd woùld not talce part in àilji- meeting cif tlie signers 
of the articles of incorporation. That thereupon, after the withdrà-wai of the 
twOiJiamed from the naeeting, the other signers of the articles of incorporation 
lf(çl^ ^, flieeting, and aj;tempted to ratify the award, and to accept tJae original 
contrefit, by pàssing: a résolution to; that effect, That at<that time no stocii of 
th^ ppwer.;Company bad.been Sfubscribed îox or issued, and uone was subscribed 
fpr untdl the 2d d^^ of March, followlng. That the complainant was wlUing 
to acoept the awaïd, proyided ail tlie others isyould do llkewise, and on Feb- 
ruary 28,1,1895, joined with, 0. A. Spencer In executing to the power company 
tjiedeed, which is made an exhibit, "with the exception that, if the other par- 
ties, or some of them, should refus<p or be unable to convey as proposed by 
tliieiB'jn said open 0iff^r, or if for'atiy other. reason it should transpire that the 
défendant the Consolidated W'ater-Power Company should be unable to carry 
out said Project of consolidation, hls property would be reconveyed." The 
deed as set out purporta.to be made "in considération of the sum of two hun- 
dred and flfty-six shares of the stocJî of tJie Consolidated Water-Power Com- 
pany," reeeipt whereof is acknowledged, and covenants against ail Incum- 
bran^es "ejccept sueh liens and lncumbrances as are mentioned in the award 
of the arbitrators dated S'ebruary 13, 1895, pursuant to whlch this deed is 
made, and jWhich liens and ineumbrances said flrst party (the grantor) agrées 
to pay and discharge." That the award was never ratifled by the Nashes, or 
by Chaudes as administra tor of the estate of Bensley, nor did they or either 
Qf them eyer;. subscribe for stock, or convey to the Power Company any of 
the property: aeheduled in their respective names; and that the eonveyances 
and subscriptions for stock purporting to be made by the Wiseonsin Wood-Pulp 
Company, Grand Rapids Water-Power Company, and Pioneer Wood-Pulp Com- 
pany, were each executed by ofBcers of the company without authority, unless 
merely as oflleets they had sUch authority. That on March 2, 1895, the com- 
plainant,, G. Ai. Spencer, B. G. Chandos, and F. MacKlnnon; for themselves 
and the estate or coi-porations whlch -they respectively represented, subscribed 
for. stock of the Power Company to the number of 1,560 shares. That the 
subscriptions were entered on the records of the company without condition, 
but in fact each and ail were made on condition, that they were to take effect 
and be lu force: only from the time when ail the persons and corporations whose 
names were signed to the open ofCer should subscribe for their shares of stock, 
as provided for în that ofCer, and on the further conditions that the subscrip- 
tions should not be blnding upon any of the parties until ail the subseribers to 
thei pfCer should, hâve conveyed their prdperty to the Power Company as pro- 
poSed in that offier, and that the stock subscribed should be considered as paid 
for by such eonveyances, If valldiy executed Bccordlng to the terms of the ofïer, 
but not unless they were ail so made, and not until they were ail made. ïhat 
the eonveyances executed to thè company by the complainant and others, cop- 
ies of whlch ar« made exhlbits.though signed, sealed, and acknowledged on 
ffébruary 28, 1895, were not dellvered before March 16, 1895, when they were 
plaéed on record by the grantors, or by some one assuming to act for the 
Pfrwer Company. That before the exécution of the conveyaiice lu which he 
JOined the complainant was the owner of the undivlded one-half of the prop- 
erty- therein described, and, as he believeSj Is stlll the équitable owner thereof . 
That the Power Company has never hadàuthoïlty or right to aCcept the title 
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purporting to be conveyed.by any o£ said .(3e,eds except In trust until ail tlie 
signers of the agreement should make cOnvëyances as proposed; and tliat,' be- 
ing unable to procure conveyances froDa ail the parties, as well as on tlie 
other gvounds set fortli, the company now has no dnty to perform lu connec- 
tion with the trust except to reconvey the title to the grantors upon their 
reqiiest. That on June 16j 1895, an action was brought in, the name of the 
Power Company as plaintifï against the Nashes to compel conTeyances by 
them. That at the trial, on issues duly joined, the plalntiff adinitted its inabil- 
ity to prove that it had obtained or could obtaln the title to such property as 
was necessary to carry out the design and purpose of the parties to the agree- 
ment, and admitted that without such proof it could not obtain the relief songht 
in the action, and thereupon, on October 30, 1895, judgment of nonsuit was 
entered against It; and it bas not since brought any action against the Nashes, 
or either of them, for the same cause. That the plaintlff's belief is that it 
does not intend to bring any ,such action. That the Nashes do not intend to 
convey their properties; and that none of the défendants intend to bring such 
action, but, on the contrary, ail concède that such an action could uof be 
maintained. That it is yet a fact that the design of the parties, of the incor- 
poration, and of àll that has been done, including the exécution of the deeds, 
would totally fail of accomplishment on account of the inability of the com- 
pany to obtain the Nash properties. That Nels Johnson and J. D. Witter haye 
acquired control of a majority of the stock of the Power Company, and are 
endeaToring to force the complainant and others, who hâve conveyed their 
property, to abandon the same, or aecept an inadéquate considération therefor. 
That the complainant has demanded of the Power Company a reconveyance to 
him of his property so conveyed, but the company, under the control of John- 
son and Witter, has always refused to reconvey. 

T. C. Ryan, for appellant. 

George L. Williams and Burr W. Jones, for appellees. 

Before WOODS, JENKINS, and GKOSSCUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The substance of the case is that the appellant and others, who 
subscrihed the agreement of July 16, 1894, entered into a echeme for 
the consolidation of the water power of the Wisconsin river at the 
cities of Grand Rapids and Centralia under the single ownership 
and control of a corporation, to be created for the purpose, to which 
the individual owners should convey their respective titles and in- 
terests; that to that end they executed the agreement mentioned. 
believing that the several signei's each owned the properties described 
as his in the schedule appeilded to the agreement, and that, taken 
together, those properties included ail the shore lands, riparian right&, 
and water power intended to be included in and necessary to the 
accomplishment of the scheme; that the corporation was formed. 
and the complainant and three others of the signers executed con- 
veyances, as stipulated, but that the two !Nashes, objecting to the 
award of the arbitrators, had refused to take further part with the 
signers of the articles of incorporation of the proposed company; 
that a suit against them to compel tonveyance according to the agree- 
ment had f ailed, and would not be renewed ; that the names oif 
corporate subscribers Were signed to the agreement, and the convey- 
ances of their respective properties to the company were made with- 
out authority except such as the offlcers had by virtue of their otttces 
without direct corporate action on the eubject; that one who sub- 
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8cril)ed as admî^islipa'taf of at» ,fes|£|1:è lad in that capacity no aà- 
thority to sign or eonrey, and haqûeyer con^eyéd; that some of the 
BUbsçribers did not own and coaid not convey : the properties or 
spl^ie 6f the ^impêrtîés é^^^ names; that ail the prop- 

eçtiesischeduïed 4ifï .noi^ ihçludeiMt Wparian rights, and 

privilèges, and ail the i^jater powërw^cesàary tothe àccomplishmént 
of tïië fechëme; thàt the agreement was signed by ail the parties 
«nd^i; Ittlstakeè' dffactj^^a^ that the conveyance by the com- 

plainant wasre:^ecuted ojily for the pïtrpose, if possible, of carrying 
ont thé scheme, in the hope tliat other subscribe^ would voluntarily 
procéled; and that, if necessary, othera would be persuaded to join 
thfâçéini but tbât the èbi^prâtion had done nothing to that end. 

Much discusaiôii bas beçriiexpendèd ùppn the nature of the writing 
of July 16, 1894, the appellant calling it afl ppen offer or proposition, 
to be etibmitted to a corporation thereafter to be organized, while, on 
the oitiier' hànd, !t is insîsted thàt it #as frotn the date of signing a 
binding aigreement that/r^qùîreà nq ftirther ràtiflCELtion or accept- 
ance. The question is notof such importance that the discussion 
need' bfe fpllô^ëd.' As bet^e*&ti the signera, the document constituted 
an 9,grpep(iènta,bçôïdingtii)!tbe. terme and conditions expressed, while 
in respect to tbe contemplatied corporation It wàs only an offer or 
proposition which the corporation, when organized, might accept bi* 
reject, and by which, without acceptance, it couldinot be bound. The 
signers of thé àfereèmlent didhot theieb^ bind theiûSelvea to organ- 
ize a .ctwpporation,: but ;dfid-<^n1raiCt,,,ea(ih ^with the p^^ in fulflll- 
ment of the project deflned in the preàmble of thé agreement, to con- 
vey, hig.pfflpertytp the cp^poratipij ]?Fhiçb should be formed iinder 
the name and fôr the purpose stafed, aii'd'to acce|>t in payment there- 
for .his.pppojçtipnate^eljare );:{! the .ç^pijtai' stock; ^^'éfetetihined bj^' the 
^rbitjraiipTp nani,ed-. , Btatédiiao're ^i&fjf ^è case is'thkt, if thé schéme 
from |thté,:beginjjmg .w^^ ^y^if bout, thé ço-opemtîon of 

Qtlieps, flpthingrjia^i.beep ^ôn^por j^^ bô éiçpécted to be dPné 

Pi it^ 'accpnipji^mei^t .^çcpjrdiiig, tPj t|^ jPri^ihM ^^ tinchanged de- 
sign, , ;Th€( t^ferpients p:^ ^^l^pil^ll 9f e>xpri,çit; and ïte agreement itsélf 
declarpi? , fif^it^ ,equ^l cle^f p4p?, that tjip, purppsé ''■^•aà , tP consPÎidate 
aad imprQTf i fte, watpCj pp^^ep , of the l^m Içitiés, "u^on, the phe général 
plah W;i|lj,rfifi^ençe,,,tp,,^fi'y^Iu^,,ô|,.,ip^^ power'*; and, 

on tbP ^qtSii^ 3ÎIp^4tÉi^^P''!^^«^g|;97i^ in tïè agilement that 
it shouldiifepîifojrced (^g^inst aph^ jùnjeès againfet ail would afford 
no better ,l(^i^( |pr an iftPP^^l to a, cow|! ,9,f , pqwity-; , That intention is 
pot legs çl^y than if expliqtly si^^éd.jjiir the agreement tt is not a 
question , ^t , jçppsidera,tion, Therë ,ymé j^hfticiéiii' considération for 
the 8ig;àii»g;,Qf,ihe,agrç;çn[|.én|; Jby'mçh.ji^ tbe sigping thereof by the 
others, apd)tttP;?;eUef sought' ,i^jpjp;e,^^^^^ technical fail- 

ure, in wbt^^tipftjÇ^rtr of/;^ç,ppn^déFa]liÎQp the contract was 

eigned, butjfo^iJl^e impo^ibiïity of tiàe spii^e "«f^icb, it was jjro- 
posed to inauguïftte-i The rule that paroi evidéhcé miy not be ad- 
mitted to Taçya ,written,agreemept is not applièable. The fàets al- 
leged accord wifl^pie^i^OT'e^inent. The àçceptancé by the corporation 
of the proppsitipfx enfi|)pq;èà i^; the agreement bpund the subscribers 
only on condition tÊat the déclaréd purpôse of me agreement could 
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and should be accomplîslied, and, once the corporation proved unàble, 
or failed for an unreasoriable time, to proceed as contemplated, the 
subscriber, in the absence of an estoppel or dominating equity to the 
contrary, had a right to withdraw. 

Something is songht to be made of the avérment of the bill to the 
effect tliat the parties conducted their preliminary negotiations neg- 
ligently, and entered into the agreement without careful inquiry into 
the facts of the situation and the feasibility of the scheme; but, 
from the very nature and purpose of the agreement and the relation 
of the signers to each other, it is évident that the rulea against lâches 
or négligence in the exécution of ordinary contracta by parties stand- 
ing in ail respects at arm's length do not apply. The bill shows 
the failure and inability of the cor]>oration to enter upon the exécu- 
tion of the scheme proposed, and it hardly need be said that relief 
is not sought or to be granted because the project, àfter inauguration 
and trial, had not proved successful or profitable; nor on the theory 
that a stockhoMer can withdraw from a corporation once established 
because it has ceased to be successful; It appears from the bill that 
with a knowledge of the refusai of the Nash brothers to co-operate fur- 
ther with the incorporators, the complainant and others execùted con- 
veyances of their respective properties to the corporation, and it i? 
urged that "by taking thèse steps they bound thémselves irrevocab?y 
to join this corporation." What reason is tliere for the assertion? If 
true, then for what purpose, and under what new agreement, and 
with whom, was it proposed to proceed? It was, of course, compé- 
tent for the other parties, or any of them, after the refusai of the 
Xashes to go on, to proceed independently ; but did they? It is not 
HO averred, and the contrary could not be alleged more distinctly 
or unequivocally. It would hâve required a new agreement, or at 
lea;?t a modification of the existing one, neither of which is left to 
possible inference. On the contrary, inimediately after the announce- 
ment by the Nashes of their position, the other signers of the articles 
of incorporation, with an évident purpose to abide by and to enforce 
the original contract in its integrity, passed the resolution to accept 
the contract and to ratify the award, and promptly instituted suit 
to compel the Nashes to convey. It was after the adoption of that 
resolution that the complainant and others execùted the conveyances 
of their respective properties ; and, even if the bill were eilent on the 
point, the inference of fact, if not the légal presumption, would be 
clear that they execùted their deeds with a purpose to perform the 
contract, in the expectation that the other signers would do or be 
compelled to do liliewise, and not in pursuance of any modifled agree- 
ment or scheme, which, it is shown, could not accomplish the original 
design, or be in itself successful without the Nash properties. 

The action is not, in substance, one for dissolving and winding 
up the corporation. The complainant was not an original cor^oPator, 
and his recovery of the légal title to his pfoperty does not iinvolve a 
tei^nination of the corpôrate life, or "of the proseçhtion of the business 
defined in the articles of, incorporation. Otîîer parties, it seems, 
désire to keep the corporation going; and with that désire the court 
need not interfère; buithere is no good feason for allowing it to re- 
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tain the title. fo the çomplainant's prpperty whpn tlie purpose for 
which it was ofet^jne*! has been abandqaed oir çannot be accomplished. 
Tbe cancellationjflf the cpiriplainant'^, dee4 and the reconvejance 
of the property to him will, of course ; extinguish whatever right 
to! stock in thetiçopporatiojî he mightj(lay^;, or assert. If there bas 
been expense inçprred which ought to be fi charge against the com- 
piainant or hisj lapd, the decree may reqnire payment. Equity rule 
94,: it is clear, h^s no application to the case. The decree of the cir- 
cuit court is reifersed, with direction tp Qverrule the demurrer to the 
billj and t<)j proceed in accordance with this opinion. 

JEÎJfEïJS'S, Circuit Judge (dissenting^. I hâve greatly doubted, and 
still donbt, /wfh^ither the bijl; exhibitç a case whi,eh requires the de- 
fendantgto ftOé^er. It hasseemed tome tljat the action of the com- 
plainant iftrPt^bscribing to the stock of the corporation and in con- 
veying the l^URd fe pursuai^ce of the agreement and in acceptance of the 
awardjjifter the J^asheg, tp.this knowledge, had refused to accept 
the awçu'd, pPfito participât^ fufther in thei prganization of the cor- 
poration, at IÇEist in the absence of a proper and an excusing ex- 
planatioo, awpunted to, anelectiPn to prpçeed with the others in the 
sçbOTO \yithoiit the partiqipation of the Nashes. I haye been unable 
to flnd inth^ pleading a^y explanatioh of the complainant's action 
that'is satisfactpryto my, oiind, but, as my brethren think otherwise, 
and tlie qnestipn is merely-one of pleading, and the matter may come 
before us upon proofe, and<possibIy in a more satisfaçtory manner, 
I deem it ppneçessary at this time to giye further expression of my 
Tiews. " •; ■ ; i 



WILLIAMS, V. HBDBICK et al. 

(Orcult Court of Appfeàîs, Seventh Circuit. May 16, 1900.) 

No. 483. 

î. Tax Lien— Forbclosure — Bstatb Passino bt Sai.e. 

Whlle a tàx lien attachés to tiie land Itself , withoUt regard to individual 
ownership, à part only bt such laiid, . or an Interest thereln less than the 

j entlre estate, may pass, by légal Intendment, under a. foreclosure of such 
lien; and Uflder the statute of Indlana (3 Burns' Eev. St. 1894, § 8040) 
which authbrizes the foreclosure of an Invalid tax deed by a suit to which 
au persons hàvlng interests In the land of record shall be made parties. 
; ■ and provides that the equity of rédemption of ail the défendants shall 
be foredlosed by the decree therein, where the owner of a life estate was 
made a défendant in such a suit, but the remaitider-man was not, and 
the land was sold under thé , decree therein for the : f Ull amount of such 

•decree, the purèhaser acquiréd; and àequired only, thé Ufe estate, and the 
lien upon the interest of the remaliider-man was dlscharged, although 

T. fî t Ijoth the decree and the defed executed thereundér purported to deal with 
,.,,|tb|ç ,entire esta,te. : 

ii 8amb-t-Right dp Rbdbmption— Indiana Sitatutb. 

Under 3 Burns* Rey. St. Infl. 1894, I 8(640, providing for the foreclosure 

of tàx. deeds fouhd invalid In sults tiroùght by the hoiders to quiet title, 

and that "the procëedlngs in sueh cjasés' shall be eonducted in the same 

! ; manner, as néar as may bé. In confonnlty: with the praetice in the case 

o| foreclosure; of njortgages,". the ^t^tutes of the state glving the rlght 
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<tt rédemption within one year f rom ail sales "on exécution or décrétai 
order" apply to sales made under decrees in sucli suits, and the right of 
tlie purchaser to a deed does not mature mitil one year after tlie sale. 

On pétition for rehearing. For former opinion, see 37 0. G. A. 552, 
96 Fed. 657. 

S. N . Chambers, for appellant. 

John K. Wilson and Otto Gresham, for appellees. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

WOODS, Circuit Judge. A rehearing is sought chiefly on the 
ground that it was error to hold that the foreclosure of the tax lien 
and the deed made in consummation of the sale under the decree 
were sufficient to pass to the purchaser the life estate of Joseph Hed- 
rick. The argument is that a tax lien is statutory only; that the 
laws of Indiana make the lien one against the land, — against the 
rem; that the owner of the remainder in fee, Lawrence H. Hedrick, 
was not a party to the foreclosure; that there is no law authorizing 
the assessment or valuation of a life estate for taxes, nor giving a 
lien on a life estate for taxea, nor authorizing the sale of a life estate 
under a foreclosure of a tax lien, nor the sale of a life estate at a 
tax sale; that the proceedings tO' fo reclose were not against a life 
estate, no offer to sell a life estate was made, no advertisement of such 
sale was made, no one had an opportunity to bid at a tax sale or fore- 
closure sale of such an estate, and the deed executed did not purport 
to convey such an estate. 

It is not questioned that a tax lien "attaches to the res, without re- 
gard to individual ownership." It was so said in Osterberg v. Trust 
Co., 93 U. S. 424, 23 L. Ed. 964. But it does not follow that there may 
not be a foreclosure, either expressly or by légal intendment, against 
a part of the land covered by the lien, or against an interest therein 
less than the fee simple or entire estate. The statute under which the 
foreclosure was had (3 Kev. St. Ind. 1894; Burns' Eev. St. Ind. § 8640) 
authorizes the holder of a tax deed to bring suit in the circuit court 
of the county where the lands or lots lie to quiet his title thereto, 
without taking possession ; "and ail parties who hâve or claim to hâve, 
or appear of record in any public office of the county where such 
land or lot is situated to hâve, any interest in, or lien upon, such 
lands or lots," it is required, "shall be made défendants to such suit, 
and no outstanding unrecorded deed, mortgage or claim shall be of 
any effect as against the title or right of the complainant as flxed 
and declared by the decree made in such case" ; and if at the hearing 
it appears that the complainant's title is invalid, for any cause, "such 
suit shall not be dismissed," but the court shall "ascertain the amount 
due the complainant for principal and interest to be computed at 
twenty per cent, per annum," shall decree the payment thereof within 
a reasonable time, and in default thereof "shall direct that such land 
or lot be sold therefor, and that the equity of rédemption of ail the 
défendants in such suit, and ail persons claiming under them shall 
be forever fopeclosed: provided, that proceedings in such cases shall 
be conducted in the same manner, as near as may be, in conformity 
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with the practice in flie casç of fcfreclosure x>î mortgage^." Tlie re- 
qùirement in respect to parties doubtless was iatended to eonfonn 
to the généra] tttle of ptaetice declared by the Civil Gode of Indiana 
(section 268), ttat "ïinyp^r son maybe made défendant who * * * 
is a necessary party to a complète détermination or se'ttlement of tbp 
questions involved." It certainly means, and was intended to mean, 
that a foreclosure of a tax lien shall not affect any one known or 
shown by the record to be interested in the lànd, who is not made a 
party. to the suitj! but it does not w^^n tbata y^lid decree may not 
be rendered against parties eerved with process because others inter- 
ested hâve not beçn j'oined as defçindaiits, or h^ve npt appeared or 
been sei^ed with process. Wejiaye.jnq doubt th^t in such a suit 
theiçourt, in the exercise of its equity ppwers, a^ in ^uits for the f ore- 
cloeiure of mortgages pr qther liens, njay sp frame îtis Recrée as to 
requise that the title.pr interest of pne defcndaj^t in the land shall 
beçffered for sale before the title or interest of anptjtier, if it be made 
to appear that ingood conscience it ought to be so ordered. AU 
w^.needîsay, however, a^dall that is decided or iniplied in the opin- 
ion hîanded dowu, is that a foreelpsure of a tax lien may be taken 
against one of t^yo or more who hâve, or cïaim ôr ^ppear of record 
to hftve, an interest^in.pjîJien.upon the land covered % the tax lien; 
andi if, by virtue of the deçree, the land is sold foj^ the f ull amount 
of the d&çree, the purchasep acquires, and acquirés, only, the title pr 
interestiOlthe one against whom the decree was talçen, howeveç de- 
sci^bed in, the proceed^agS; ,and dwd,, and ail,i;Othçr interests are 
theréby discharged of the tax lien. The purchasçr under such ^ de- 
cree, lasîitpnder any otherj fpreclosure, is bound to know who was 
made défendant, and whàt title or, interest he had which could be 
aflfected by tjie decree. ,. , 

It is urged* and, on reflection, iwe think justly, that the opinion 
handed dpvt?n Içads neçessarily tp; a considération of the respective 
rights p^, thf, appellant and the cross complainants English and 
Kent, anîj;particularly.qf the question of the effec^ of Williams' at- 
tempt tPi redeeni. from the sale çn njprtgage foreclosure to English,^ 
trustée, ; and of English's attempt, as trustée, to redeem from the 
sale to Y<3ri3i under which TViiUams asgerts title. 

The contention of Williams is' that,,he had acquired the title of 
Joseph II«îriçb,and, as owner of th,e land, was entitled to redeem from, 
or to p£^y o|f and discharge, any lien or incumbrance on the title. 
Qn the p>fter hftnd, it is insisted that fpr varions reasons the sale and 
convejî^nceJpVqris wejre void, and, that, liaving acquired no title 
thereby, Williams, under his,t£^î;deèdJConceded tp be invalid as a 
çonveyance, had only a lien, derijsfed from the state, for the taxes 
which heh^ paid, with .penalt^es, and interest,, aijd that his lien^ 
being par3,monnt, gaye him no right to redeem from junior liens. 
Whether fteii^al^to Voris was irnegul^r for any of the reasons urged,. 
it ia not pecessary tP inqiiire. If irregular, jt; w^s not void, bi;it, at 
most, sub j ect tp ■ Pl^y set , ^sidé ?i,t t^e .instance of Joseph Hedrick. or 
apy otjheif in a ppsil,ion tp riis^. tiiè (i||jjestion; but if, as contende^r, 
the ,sale,i vya^ ^ubjpct to.aF^ightiipfjr^deniption within a year, ïik^ 
Qrdin^y, jaijes "on exeçûti^^ij.„pf,,df,çj;ë.tai, order,''^,^ the sheriff's 
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deed to Voris was prématuré, and, if not absolutely void, probably 
was effective only as a certiflcate of purchase, showing the holder's 
right to a deed at the end of the year if meanwhile there should 
hâve been no rédemption from the sale. If the sale under Wil- 
liams' decree was subject to rédemption, then on November 30, 1894, 
when he deposited with the clerk of the Warren circuit court the 
money necessary to redeem from the sale made on December 9, 1893, 
under the decree foreclosing the mortgage to English, trustée, he 
had no right to redeem therefrom, because he was himself only a 
lienholder, and his lien superior to that from which he songht to re- 
deem. On the contrary, English had the right to redeem from him, 
as the grantee or assignée of Voris, as the record shows he made 
a proper and timely offer to do, but was denied the privilège. The 
sale to English antedated that to Voris by fourteen days, and, no ré- 
demption therefrom having been effected, his right to a convey- 
ance was the flrst to ripen. It does not appear, however, that he 
ever received a deed from the sheriff in consummation of his pur- 
chase. On the same theory it foUows that the title of Joseph Hed- 
rick was not devested until January 10, 1895, when he conveyed to 
Kent, who later conveyed to English, trustée. English not having 
been a party to the prpceedings, his right to redeem from the lien 
acquired by Williams by virtue of the invalid tax sale was not af- 
fected by the foreclosupe of that lien, or by the sale made under the 
decree. He was therefore under no necessity of pursuing the method 
prescribed by the statute regulating rédemption from sales made 
upon exécutions or décrétai order. His right was to redeem from the 
original lien for taxes which became vested în WiUiams as the holder 
of the invalid tax deed, and that he could do by tendering the 
proper sum to the owner of the lien. 

Is there, under the Indiana statute (section 8640, Burns' Kev. St. 
1894), a right of rédemption from a sale of real esiate on a decree 
of foreclosure obtained; by the holder of a tax deed, found to be 
invalid, in an action to quiet his title? The right to redeem "any 
real estate or interest therein • ♦ • gold by the sheriflE on exé- 
cution or décrétai order" was given by the act of , June 4, 1861 (Sess. 
Laws Ind. 1861, Sp. Sess., p. 79), and remains essentially unmodifled 
(Eev. St. 188i; § 766; Burns' B«v. St. 1894, § tTS). The right of a 
purchaser of land at a tax sale, in case of the invalidity of the deed 
made to him by the county auditor, to be subrogated to the lien of the 
State, and to obtain a foreclosure thereof by proceedings in court, 
is of later origin, apd from the beginning has been allowed in two 
distinct forms of action or modes of procédure, but, except for a short 
while, on différent conditions. Laws 1881, pp. 684, 685, §§ 227, 228 
(Rev. St 1881, §§ 6496, 6497). Amendatory acts hâve been passed, to 
which référence will be made; but the original sections mentioned, in 
so far as they bear on the question of rédemption after sale, were the 
same as sections 8640, 8641, Burns' Rev. St., now in force. The 
différence between the provisos in the two sections is to be observed. 
By the original section 227, corresponding to the présent section 
8640, the holder of a tax deed, who had not taken possession, was 
authorized to bring suit to quiet his title; and if, for ahy cause, his 
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title çrove^. invalid., the court, i^ was provided, sLould ascertain 
tliè'aaiçiin^; âù«^' Méréè the pàyikë a reasonable 

tiûièjVâiid'iû dfef^W'tliei^èôf silo Wd' 'direct thiàtsuch land or lot be 
s0iâL th^réfor, and'^ïiEil; the 'è'^iiity' aM right df redeinptiofl ;of ail 
djé,:féndàiits in sucli,' ^it, apd àll jieràpns'cMnïirig undêr thein, shall 
b'4 forever jfèrecîosed': ' provided, 'tHatthe proçëedings in sucli cases 
sHé-U bé'coûducted' iû tlie same manàer, as near as inay be, in con- 
formity with tte pràcticé in tlie casé of foreclosure of nïortgages." 
Original sectidii 228, 6|0rresponding to présent section 8641, relates 
to suits;b3''landowners against thé holders of tax déeds; ànd pro- 
Tides thàï,1ii case of judgment against thë persoù holding possession 
under a, taï' deed for the recovery of the land, the court shall as- 
certain thé'£l.ldî6iiiit due the party holding the tax deed, and for ail 
itnprovemeiïfs inade by him, "and, shall decree the payment thereof 
witHin sûch feasonable time as may be determined by the court, 
and in defànlt of such paymeùt shall decree that such lands be 
sdld thiçréfdr, or sufficient ihereof," etc.: "provided, that there shall 
be no rightoif tèdemption of such pi-operty after the date of sale, and 
that tiie sale shàïl bé without the beneflt of ajipraisement laws." 

Thé cpnttolling reason for denying in this section a time for re- 
deniptioti iàfter g'âlë was, it may be présumêd, that by the very theory 
Qf the actioii'|he bringer of the suit^Wàs bound to anticipate a decree 
réquiring him to pay whatever sum sbould be found due to his ad- 
versary, and, fceing under no neceSslty, dutside of the statute of 
limitations, ^om'ove in thè inatter, wdùld not bring suit until ready to 
pay whatever iii' that respect should be adjudged again»"^ him; while, 
in an action under section 227 and its amendments, right and 
burden ùt rédemption hâve always 6een with the défendant, who, 
of course, cotild not choose the timê of being sued. The inference, 
therefore, is cdgent, if not condiisive; that the proviso in section 
8640 for coiïf dïmity with the practice in the foreclosure of mortgages 
was infeniâçâ /to include' the right of rédemption within ohe year 
after thë, salé. That purpoge Is put bëyond doubt by subséquent 
législation. ' By an act whiçh took effect on March 5, 1883 (Laws 
1883, p. 9à), section 227 ofthe act of 1881 wâs amëndëd by adding 
to the proviso the f dllowing : 

"And the sale shall be wltfiont the bçneflt of appralsement laws, and the 
'sheiiff shall, iippn recelpt of tiié pufchase money, exécute to the purchaser a 
deed la fee siinpl'e therefor." ; - 

Under thia provision foi* the immédiate exectition of a deed by the 
sheriff, itwd» inévitable tïiat it should be held, as it was in Hall v. 
IÇraig, 125 lïid. S23, 25 N. E; 538,— decided at the May term, 1890,— 
that after salé thete coiild be no rédemption. Influenced, presum- 
ably, by that décision, the législature of the state at its next session, 
in J.891, enacted the présent law; restoring in tiie proviso of section 
'227-; as it appears in sectiOn 8640, Burns' Rev. St., the original and 
;iùmqualified regùîrement for çonforûiity with the practice in the fore- 
clésure of mbrtgages, but leaving the other section (228 or 8641) 
without suéh'rëquirëment and tvith an explicit proviso that in cases 
govemed thereby there should be no appralsement beforé, and no 
rédemption after, sale. In the case of Insurance Co. v. Kroh, 102 Ind. 
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515, 2 N. E. 733, the gênerai principle was declared that tax laws, so 
far as they relate to rédemption, sliould be libeially construed in 
favor of the laiidowner; and accordingly the right of rédemption 
seems to hâve been conceded in practice, even in cases of sales under 
décrees in favor of the state, foreclosing the lien of the state for taxes 
under sections 8635 and 863G, enacted at the sanie time with sections 
8640 and 8641. See Beard v. Allen, 141 Ind. 243, 30 N. E. 665, 40 N. E. 
654. It is clear that once the amount of any tax has been paid to 
the state, and the lien of the state has passed to the holder of a tax- 
sale deed, there can be no longer any good reason, deducible from a 
supposed intention manifested in the revenue statutes of the state "to 
make the system of assessing and coUecting taxes a distinct and in- 
dependent one," for holding that the foreclosure of the lien in favor 
of the individual owner of it should not be conducted to the end, in 
respect at least to rédemption, in conformity to the rules which 
govern ordinary cases of sales "on exécution or décrétai order"; and, 
in view of the course of législation on the subject, the only proper 
and reasonable conclusion seems to be that from a sale made by vir- 
tue of a decree of foreclosure under section 8640 there is the same 
right of rédemption as from an ordinary sale in pursuance of a de- 
cree for the foreclosure of a mortgage. It foUows that the status 
of Williams in the case, as against English and Kent, was that of 
the holder of the senior or paramount lien. The right to redeem, 
therefore, belonged to them, and not to him. 

In determining the amount due to Williams the master foUowed 
the ruling in Bistine v. Johnson, 143 Ind. 44, 41 N. E. 538, 42 N. E. 
310, that, when rédemption from a tax sale ia by or in behalf of an 
infant or person of unsound mind, interest on the delinquent taxes 
and penalties is not chargeable. But Lawrence H. Hedrick, the in- 
fant appellee, being eliminated, as he must be, from the question, that 
rule does not apply; and in Computing the amount due to Williams, 
as well as to English, trustée, and to Kent, if he has not transferred 
his rights to English, interest should be allowed to the date of the 
decree as it shall be corrected and finally entered. Before the rtias- 
ter the cross complainants each declared himself ready to convey 
whatever interest he had in the land to Lawrence H. Hedrick, on 
being reimbursed for such outlaye as entitled him to a lien on the 
land or on the fund in court. The decree was framed accordingly. 
That imrt of it is not hère questioned, and is afflrmed. The amount 
due to Williams on October 18, 1893, was determined by the decree 
of that date; and it is only just that, to begin with, he be allowed 
the sum of f577.94, the amount of the bid at the sale made on De- 
cember 23, 1893, under that decree. To that should be added what 
he subsequently paid on taxes, for insurance, and on the McCabe 
judgment, if that was a lien on the property. He is, of course, to be 
charged with the amount of rents received. The amounts due to the 
cross complainants should be determined in the same way, Computing 
interest to the date of the final decree. There should be no recovery 
of coste in this court or in the court below. Out of the fund in or 
to come into the registry of the court, arising from the rents of the 
property pending the litigation, the court will order the payment — 
101 F.— 5G 
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Firsrt, of ail costs Jj^^.the case in both! cOiirts; second, the amoùnt 
found due to tiijÇiappéllant Williains; tbird, the amounts found 
due to English, trast^©) ^^d to Kent, if anything; and, fourth, the re- 
mainder to the Çji^niplainant Lawrence H. Hedrick, or to his attorneys 
of record for his usé, less a, just compensation for their services in the 
litigation. Eachof the parties shall be authorized to reclaim and 
withdraw any.sum deposited by him for the purpose of redeeming 
from any oftîie liens in question. Lèt the mandate so go. The péti- 
tion for a rehe^ring is denied. 



GREBN V. VALLEY et al. 

(Circuit Court, N. D. lowa, W. D. June 1, 1900.) 

1. Rbmoval of; ^Causes— Action Xnvolving. Construction of Surveys of 

,JJAND;UNDÏ!BiAcTS O^ C01f<5HESS. , . ■ , 

Where, by/thè averments of plâlntîtf's pétition in an action begun In 

a State court toqiiiet the tltlfe to certain real estate, It appears that plalntiff 

acquired tltl-e ùader an act of congresg, and tljat tlie real question In con- 

;; troversy is tli^ proper construction of ^urveys of land made under tlie au- 

thority of ^cts of congress, and tlîat the ainbunt in controTersy exceeds the 

supi ôf $2,0pÔ, exclusive of Interést antf costs, a fédéral question is shown 

■ ' ^o be fnvôlved, within the ineaning 6f the act providing for the removal of 

I causes to the fédéral courts. , J ■ 

3. Bame— Time for ApplicatioS-ttRioht O» New Défendants. 

After the expiration ,of ti)? time for the original défendant to plead, 

.. ia an action to quiet tltlé 'ji the stàtç cotiirt, platetlfC àmended his peti- 

' :tlori,'mâiyng:other pa!rtië^ défendants, ànd 'allèginé that they claimed some 

' isghti titlé, or Interest In the land In controversy adverse to the plalntiff, 

•iBut BotiavierEljig that such, interest was a^guired urider the original de- 

;; fendant; Beld, that since ^tlje ,caBe involveB. a fédéral question, which 

,. t woiild.'have çntitied the original d'efenûànt to' rembve the case to the fed- 

"' 'eraï ççiirtfc, thé pattlfeg inàoé défendants by thè atoendment were not pre; 

. -uiièiiidéd frbmiôbfalhlng a-'tfemoval beeause the time had elapsed wlthin 

Tvhlch the original défendant oould apply theref or. ; . - 

^.^^tjînittéd on Motion, ôfPIaihtiff to Kemarid tKë Case to the State 



,;,,Bflçk &iKinlïpatrick andfparr & ï>arlter, for plj^^^^ 

, jEiana & Aidams, W.;W* Çarn^aU, and K. 5Ï, Ejush, for defendaiits. 

: gâiOR^^ bîBti*ict Jndgè. IÇhîé suit waS broligïit in the district 
court bf Çlaj jÊotirity, lôWa^' foi- the purposë of quieting the titlé to 
içèttàln tfealfy s(biitting ' où Lost Islahd Làbe," 'îii' Clay county. To 
fl|é"stiit 'as ôrigiîàally bi"Ou^ht to the May terntf, 1899, Jaines Val- 
ley #asthë' sole défendait. . Subsèquently the complainant flled an 
kmé'ndmeiit to the pétition, ayerring theréinthât <3lay county, E. 
È."B£Îrrinèer, E. B. EvaLns; and W. W. Co'ttiWàll hâve or claim a 
l%ïtt,' titje, or interest iii pifl to the land in conttoifè'i^sy adverse to 
ttiecomplainaiiti ' It is Rot'a^ërrèd that the last-named parties claim^ 
ed their title or interest in the land Undei* James Valley. Notice 
ii>if fhe aménd.mént ■wàs given to the parties named therein, requiring 
thëm to plead on or before the 6th dày of December, 1899. On the 
3d day of Qctbber the defendarits, including James Valley, flled 
a pétition asking à removal of the suit into this cburt on the ground 
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that the suit presented a fédéral question, in that complainant de- 
raigned title from an act of congress, and that the real question in 
controversy was the construction to be placed on the surveys of the 
land made under the authority of the acts of congress. The state 
court granted an order of removal, and, the transcript having been 
filed in this court, the complainant now moves that the suit be re- 
manded for the reason that the suit does not présent a controversy 
arising under the constitution or laws of the United States, and for 
the f urther reason that the application for removal was filed too late. 

In the case of Railroad Co. v. Schurmeir, 7 Wall. 272, 19 L. Ed. 74, 
the suprême court entertained a writ of error to review the ruling 
and decree of the suprême court of Minnesota over substantially the 
same question asi is presented in this case, thus showing that the 
suprême court was of the opinion that questions of this nature in 
fact arise under the statutes of the United States; for, unléss this 
were true, the fédéral suprême court would hâve had no right to 
review the action of the state court. Under the doctrine of this 
case, it must be held that complainant's pétition shows on Its face 
that the controversy arises under the laws of the United States, and 
as the amount in controversy exceeds |2,000, exclusive of interest 
and eosts, it is a controversy removable to this court, irrespective 
of the citizenship of the parties. 

Upon the question whether the pétition for removal was filed withr 
in the time flxed by the statute, it is clear that so far as the original 
défendant, James Valley, is concerned, he had lost the right of re- 
moval, in that he had not filed an application at or before the time 
he was required to plead, which was on the second day of the May 
term, 1899. If the other défendants had been brought into the case 
as substitutes for, or as holding rights under, James Valley, it 
might well be contended that they came into the case subject to 
the position occupied by the principal défendant. It is not, how- 
ever, averred in the amended pétition that the parties brought into 
the suit in September, 1899, hold under James Valley; but, on the 
contrary, it is averred that thèse parties claim a title or interest ad- 
verse to that of complainant, and the complainant could now dis- 
miss the suit, as against James Valley, without affecting the same 
as it is now presented against the other défendants. Under thèse 
circumstances, it cannot be held that the parties who were made 
défendants in September, 1899, not upon their own application, nor 
as substitutes for, or as tenants under, the original défendant, but 
who are brought in by the complainant, and are now called upon 
to défend their rights in the realty in dispute, are deprived of the 
right of removal through the neglect of the original défendant to 
apply therefor at the May term of the state court. The case is not 
of the class wherein one of the défendants never possessed the right 
of removal, and wherein, the case not involving a separable contro- 
versy, ail of the défendants must possess the right of removal in 
order to sustain the application. When this suit was brought, the 
défendant Jamea Valley had the right to remove the case to this 
court. When the other parties were madô défendants, the case, 
as to them, wa« in its nature a removable one, and of course they 



884 101 FEDERAL HEPOETER. 

could not remov* thé same until they ^ece made parties défendant. 
In Powers v. EailWay Co., 169 U. S. Ô2, 18 Sup. Ct. 264, 42 L. Ed. 
673, it was held tliat: 

"The reàspnable Constructloû bt the act of congress, and the only one which 
wUl pre vent' the right ot rèinova:!, to whlch the statute dedares the party to be 
entltled, from belng defeated by plreumstances "whoUy t^eyond his eontrol, is 
to hold that the inoldental ijrovisipns as to tlme must, when necessary to carry 
ont tie piirppse of the statùte,' yleld to the principal enactment as to the rIght, 
and to consîàar the statute as, in Intention and effect, permlttlng and requiring 
the défendant to flle a pétition^ for removal ia^ soon as thè action assumes the 
shape of a retoovable case in the court iu whiçh it was brought." 

If it sho'uld be held that a plaintiff mây bring an action against 
one defèndalit only, ând, after the tiltié' "for pleading on behalf of 
this defendaût bas elapsed, then, by àtoéndment, bring in others, 
and perhaps the real parties in intere^t- aùd then defeat the right of 
remôval on the ground that the original défendant had failed to 
apply for a, renaoval within the statutory timej it is clear that an 
easy méthod jyoïild thëreby be created for defeating the principal 
purpose di the removal àct. I think the facts of the case bring it 
within thç spirit of the doctrine laid dOT^n by fhe suprême court in 
the case jù^tdted, and that the right tô remove the case could be 
exercised by the défendants without regaf-d to the question of wheth- 
erthe suitinvolved a separable controvéfsy. The motion to remand 
is tbeisefore overruled. 



CHARLES WARXBE CO. v. tJNlTBD STATES. 
(Circuit Court,, D. Delaware. irebruary 20, 1900.) 

■■"[•" No. S. 

1. Action against United States— Answbh. 

In a suit àgainst the United States u'nder the act of March 3, 1887 (24 
Stat. 505), a cailure to flle answer and notice within the perlod prescrlbed 
by section (J of that act is not a jurisdictional defect, but only an Irregu- 
larity -(yhjch: may be •vvaiy.çd. 

3. CONTRACTS— QONSTBUCTION. 

Where the United States charters a steain-tug for attendance on other 
vessels, not possessing the power of self-propulsion, engaged in govern- 
ment work at Cross Ledge Llght m Delaware Bay, in order to remove them 
to a place ôî safety in case of stress of weather or accident, not furnlshing 
the crew or pllot of such steam-tug, compétent knowledge is required on 
the part of those having the tug in charge of the waters of that portion 
of thé bay including the dôpth of water and channels between Cross Ledge 
Llght and Morris River -Whlch Is the ttost convenlent and accessible haven 
of refuge, aûd the Unltèd States in eugaging the services of the steam-tug 
had a right to assunje that her master or pilot possessed such knowledge 
or at least that she was provlded wlth a suitable chart of the bay from 
which such knowledge might be derived. 

3. Same— SuFFiciENCï of Appliances. 

The owner Of à barge, not self-propelHng, In contracting wlth the United 
States for the charterlng or hiring of Wfch barge by the latter, undertook 
that she shotild bé fin lûrstrclass condition, fully equlpped, wlth ail the 
necessary anchors. Unes,,; chains, pumps, etc.," and that she should be "in 
charge of a compétent màn to be selectéd and paid" by the owner; the con- 
tract also provlding for àh 'Ihspection of the vessel by the United States 
before it should enter the service of the latter. Seld, on the facts, that the 
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provision for inspection was a istipulation on the part of the United States 
reserving to it tbe righ.t to décline to permit tlie vessel to enter its service 
sliould the United States be dissatisfled vFlth her condition, and was not 
intended to nor did it dlrectly or indirectly operate to relieve ttie ovpner of 
his obligation that the vessel should be in proper condition, with sufflcient 
équipaient and in charge of a compétent man. 
(Syllabus by the Court.) 

Benjamin Nields and John P. Nields, for i>etitioner. 
Lewis C. Vandegrift, U. S. Dist. Atty. 

BRABFORD, District Judge. This suit is a proceeding by the 
Charles Warner Company, a corporation of Delaware, against the 
United States by pétition under the provisions of the act of Con- 
gress of March .3, 1887 (24 Stat. 505), entitled "An act to provide for 
the bringing of suits against the Government of the United States." 
The amount demanded by the petitioner as set forth in the pétition 
is 12,092.72, with interest, that sum representing, as alleged, the bal- 
ance of certain indebtedness of the United States to the petitioner for 
the price of cément and hawsers, the cost of repairing damage sus- 
tained by the barge Saunterer and certain incidental expenses con- 
nected therewith, the value of a small boat which was destroyed, and 
the hire and services of certain vessel». The facts in the case found 
by the court are as follows. In the summer of 1893 the United 
States undertook to repair Cross Ledge Light Station in the Dela- 
ware Bay, and for the purpose of carrying on the work certain nego- 
tiations were entered into between duly authorized agents of the Unit- 
ed States and the petitioner. The petitioner wrote June 17, 1893, 
to Capt. P. A. Mahan of the U. S. Engineer Corps, then stationed in 
Philadelphia, in part as follows: 

"We are In receipt of yours of the 16th inst., asliing for a boat 100 feet In 
length, 25 feet beam, with capacity of 175 to 225 tons. In about ten days 
from this date we mlght spare y6u our barge Saunterer. This is a house barge, 
100 feet long, 23 feet, six inches beam and elght feet hold. She is covered 
and compétent to carry 150 tons on decli. * * • Our price would be $10 
per day, with vessel at Government's risli." 

The petitioner again wrote June 20, 1893, to Capt. Mahan in part 
as follows: 

"We will charter you one of our small sand scows at ten dollars per day ; 
and the barge Saunterer at ten dollars per day, Sundays included, you to as- 
sume ail rlsk of vessels. We wlU charge you for, towage forty dollars eaeh 
round trip of tug, Wilmington or Bulk Head Bar, to Cross Ledge Llght and 
return. Please advlse about the tlme you wUl want thèse barges. We wlll 
deliver 350 to 1,000 barrels of Alsen's cernent on lighter at Wilmington at $2.75 
per bbl." 

H. F. Brandebury, superintendent of construction, by direction of 
Japl. Mahan wrote July 1, 1893, to the petitioner in part as followsr: 

"Your proposition of June 20, 1893, In relation to the hire of certain ves- 
sels, etc., is accepted under the foUowing conditions: The barge 'Saunterer' 
and small scow will be chartered by this office on and after July 12, 1893, for 
the sum of ten (10) dollars per day each, (Sundays included), it belng understood 
that both vessels shall be in flrst-class condition, fully equipped, with ail the 
necessary anchors. Unes, chains, pumps, etc., and that each shall be in charge 
of a compétent man to be selected and paid by you. An inspection of the ves- 
sels will be made oh or befôre July 8, and, if found In proper condition, the 
same will enter the service of the United States on July 12, 1893, and continue 
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thereip f^^t^^ «tfteifw^^se directed. Thft Pnlted ^tates wilj. be responsible for and 
^ssiirop ftri rws'ion ficcount oif loss {fr Jfl^'agê to thç' 'Vë,s§els , by realsoii of 
storm8,,,ère or Mcjdè^t while at Ordsi .Lfete lylglit. Thé Ilnlted States wlU 
not be r^sppiislb|^;|or;'por pay any chfttiès' on accouijt oî Ibss or damage to 
sftld Tesselsfromi9.iijr, cause whlle ea! WJutè; frOiiï Wnnjlljgtoiï tx> Cross Ledge 
Llgiit or rètumirig'tiiérefrom. In thïs ' i^ôiiiiectldn It is well to' add that It is 
the intention of this office to employ dne' of your tug^'to did the necestory 
1 owing. The men you place In charge will hâve undispu/ted aUthority over and 
direction of the boats, the loading anfi îinlqadlng pf the s^me, It is expected 
that they wlll falthfully pèrform thé 'Ûtitleb 'àsSigned theth àrid give ail the 
neeessary assistance by direction and othferiMsé;; so far a^ ttie handling of the 
boats are concemed, when called on so to do. Your bid for towage 'forty (40) 
dollars for: «àbh round trlp' isacceptéd- Itianot kJ^q^^'nl^lt présent just how 
mnch tOTiyîpg wl|l be neeessary. Your blâ to furnish AJ^eç's Portland cernent 
f. o. b. tie boats ai: Wilmington @ ^a.tâ pér barrel, Is Msô accèpted. You will 
please, hàvë'at tlie diépoéal àt the agent df thls office 350 bài'rels of the same. 
In each âhd'etétjff instkhcë thë cément «alled for will be;placed on the llghter 
in prime cëndîtidil and In tight barrels. Tl?p (ujl quantHaf leciuired cannot at 
this writlng=;b^istatçd. Perhaps 350, baiyel^ will be^çjxfiacient. * * * i 
shall çaU'aMpeff^'^t arrangements on Weânesday, July 5ttii âbout say 10 a. m." 

Brandebncy wisited tbe p^iÈitioraerao iWilmingtW; ijoly 2 or 3, 18^3, 
and inspeetèîïtlie barge iSaunterer açd ber equipwQpt. The inspec- 
tion wasiMpt' a! minute^iparticular ajid thoEough, ex^mination intjdp- 
tail, bntiaaîeSaminatiiQïirSDmevliîat gênerai in Hi^ çharacter for^itiie 
pnrpose iOfîaseèirtaininig vrjbat the vessel was lifee apd whether itiand 
its equipitenl -were sujtable for tliie wprk ior ivyjiich it was to be 
empioyed at Qross Ledge l(ight i Î!he resuit of rt^iei^ispection was, 
saye as to som& minor detmte unnecessary to be,jc|ecapitulated, satis- 
factory to BFandeburyn iQn the same day he exjgjBiped a scow simi- 
lar to but smaller than «pow No. 2 which after.wards was towed ta 
Crdss Ledg€ Light a,«. heriBiinafter mentioned, îiljo insufiSciençyi in 
scow No. 2 is either alleged or appears from the evjidence. Bt^p^e- 
bury againjyisited the; petition^r, in \¥ilmingto^,,on the morning of 
Juiy 5 and at that timea certain correction, or modification of the 
ofiëi" coûtaiûed în the letter of July 1 to faire the gaunterer and scow 
weré agreejï'ioi^ by ptaodebury and the petitioner. This corriection 
consisted of tïie insertion of the wqrds "of steain-iiig" after the words 
"each round trip," making the sentence containing the correction 
rèsid as follo^^s: "Yoiir bid' for tôwàge forty (40) dollars for eâch 
round trip of steam-tug is accèpted." In reply to Brandebury's let^ 
ter pf JulJ 3^ li^.,çbri;^c|ieâ oii ïïiiïy petitioner Wrote on the day 

last rnentio%(j io Sràp^bury in ]pE\rt;^s folld^ 

"Eeplylng :to' 'your favor oî July i 1,; i '«aànflrming lour conyersation of thls 
moming, we bi^ to saiy that as correoJ:ea the conditions as stated therein are 
satiëfactorytoius, and; we. will. haTO the barge ready for you on July 12 with 
350 barrels Alsen's on barge, unless we are advised difCerently by you pr.ior to 
that date. *■ ♦ , • It is understood the. value of each barge, In case of loss 
or dateage, Is $8S00O, and- thiàt tbe tdwâgét «Of $40 Is for the roUnd trip àt steam 
tug,'whethertdw*mgorllght;'f: i i.| :, : ■ n, ,;;^': ; .,;,;■ 

! ïhë prihçigà3 ièpntrâçtvbfet thëpàrtiesi s* far as material to 

thîs.;<;ase, a4,i1i,«£xisted:pÇfi)^^;tô3^tiIy is^aiid in was evi- 

denced by : writing, is; containeâ in thié. corresponiï^nce abpye è|upteà. 
The Saiinterer is a freighti barge wîthout propeUing powér ,qf her 
oM^n eitteiçby Steam of Ml. ;^he la prpyid^d with a mast and gaffs 
for boist jng and h^a a, . ii^^^g^t; ')0y^:fià lier piàiû ' deck. §he is 98 
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feet long and her breadtli of beam is 23 feet and 6 inches. Her 
depth of hold is 7 feet and the distance between the main deck and 
the upper deck or top of the freight bouse is also 7 feet. She was 
built about 1870 for carrying freight between Wilmington and New 
York and was used for freighting purposes between those cities and 
also between Wilmington and Philadelphia. While owned by the 
petitioner the Saunterer was several years prior to July, 1893, em- 
ployed on work for the United States at Ship John Light in Delaware 
I5ay and while so engaged had by reason of the condition of wind and 
water narrowly escaped being lost, being unaccompanied by any ves- 
sel capable of rendering her assistance. There is a conâict of testi- 
mony between the président of the petitioner and Brandebury as to 
certain alleged oral statements by the former at the time of the in- 
s])ection by the latter of the Saunterer as to her seaworthiness and 
whether she would be safe at Cross Ledge Light without a tug-boat 
to move her. This contradictory évidence, however, is not of such 
;j character as to add to or detract from the effect of the contract as 
disclosed in the written correspondence, and it is therefore unnec- 
cssary particularly to allude to it. Pursuant to ttie contract be- 
tween the parties the petitioner between July 5 and 13 furnished and 
delivered on board the Saunterer at Wilmington 350 barrels of Al- 
Hcn's Portland cément in prime condition and in tight barrels, the 
agreed price for the cément being $2.73 per barrel, aggregating for 
Ihe whole quantity furnished 1902.50; Bubsequently àS barrels of 
thls cernent were retumed from Cross Ledge Light and of ail so re- 
turned the petitioner had the use and benefit. The amount claimed 
on account of cernent so furnished is $830.50 with interest, represent- 
iug 302 barrels at $2.75 per barrel. Between Jtily 5 and 13 scow No. 
2 which had been approved by Brandebury was laden at ttilmington 
with certain material for the use of ihe United States at Cross Lédge 
Light. the Saunterer and scow having been chartered or hired by 
the petitioner to the United States under and pursuant to the con- 
tract abpye mentioned for the sum or price of |10 per day each, the 
I>etitioner placed Addison Rash in charge of the Saunterer and John 
Dilks in charge of the scow, and the Saunterer and scow iû charge of 
Kaah and Dilks respectively started July 13 about noon with their 
cargoes and equipment for Cross Ledge Light in tow of the stèam- 
tug Meteor furnished by the petitioner. The vessels arrived at' their 
destination early in the evening of the same day, when the Saunterer 
and scow were anchored at a short distance from Cross Lëdge Light 
and on the easterly side thereof ; the Meteor a few hours later léav- 
ing the Saunterer and scow where they had been anchored and re- 
turning the same èvening to Wilmington. There was a thunder- 
gust of short duration and not of a violent character from the north- 
west at Cross Ledge Light late on the evening of July 13 while thèse 
vessels lay at anchor, which, however, did not resuit in any appré- 
ciable damage to either of them or to their contents. The gust was 
succeeded by fine weather and certainly until toward or about noon 
on Saturday, July 15, there was nothing in the condition of the wind 
or water calculated to cause damage to either of the vessels if in 
proper condition or to their contents. During the moming and aft- 
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ernoon 9,^ -tbat day the général direction q|, the jwin^ yi'as fvoin the 
wutlip^'^i;, blowing ùp tlie h&j: ïhe tidè Wtti'èd'to:;è'b,b;^êtwëén tén 
ajid eipié'en o\-lock in the mprùing aadthCTëàftër the witi iiiîeëting 
the tiiie caused the water to'be roughéi'tîiàii^ it Would havé-been 
had the tide iiot changed. ^ï^tdm the time thè tide turned to ebb 
uptil the éaunterer was ta]ieii>way a^ hëi'einàftbr stated that vessel 
remained at anc-hor, beihg ahchbred frorb. hër bôw, and'the relation 
of the tiO:e to the wind was fut!h that she c.ontjinued in the trough 
of the sea rolling considérable from side to sîde. The évidence as 
to the,i;,ondition of the wihd'dhd water whîle the Saunterer réiliained 
iu thîi^ position isvotuniinouy ànd conilieiting, But the fûillowing 
facts in this connection âfe estëblished bj a déci^ded prépondérance 
of tlje évidence. There was no storm dtii-ing that time and at that 
place in any legitimate sènse of the term. ■ None of the vcëather rec- 
ords at the light-houses in the vicinity, of which copies are iû évi- 
dence, shoTV the existence of a stôrm. Indeed, the refereiices inade 
therein to the state of thê weather are such as clearly to indicate to 
Ihe contrarj'. The day was bright and siibshiny. The velocity of 
Ihe wind was not morethan ten or fifteen miles an hour. There 
was only what is known as fi whole-sail bijeeze. The height of the 
waves where the Saunterer lay did not exceëd three feet from trough 
I0 crest. The ground tackle of the Saunterer and scow held them 
wJthout any dragging. A beat of the size of a small gunning skiff 
was rowed, while the water was as rough as it hàd been that day, in 
safety and jw-ithout difflculty, from Cross Ledge Light to the vessels, 
and carried a'iino from the ècOW to thé Saunterer, and a Une from 
the latter véssel to the atë|àm-tug Taurus just before the tug took 
her and the scow away froïn that place on the same day as herein- 
after {ueBrtion;ed. Other row boats of substantially the same size 
were also used on the wàtep without difflculty or danger on the same 
afternoon in the vicinity pf Cross Ledge Light. Brandébury went to 
Cross Ledge Light with tlie Saunterer and scow July 13 and from 
that place wrote to the petitioner on tbé évening of that day or on 
the next fçUowing day, stating that it wa^ necessary "fô hâve a tug 
there and'asking on what terms the petitioner would charter the 
Taurus. He had concluded that the service of a tug would facilitate 
the handling of tlie Saunterer and scow and also conduce to their 
safety. The, petitioner telegraphed tb Capt. Mahail on the mbming 
of July 15 as f ollows : 

"Mr. Braadebury has written, H will be necessary to haye tug constantly at 
ledge aflâ requests us to telegrapn rate we wiU charter the 'Taurus.' We wlU 
name $40 per day, tug at Govèrnirient rlsk." ' ' 

In answer t,Q the above telegram Capt.; Mahan on th,e same morning 
telegraphed to the petitioner as f ollows: 

"Your otfer of ïug Taurus for forty dollars per day for Cross Ledge Is 
aqcepted." 

Pursuant to the agreement thus entered into the petitioner sent the 
Tanfus to Croiss Lédge Light July 15, where she arrived between three 
and four o'clock in the afternoon. During that dày ttntil after the 
arrivai of the Taurus ail the cernent with which the Saunterer was 
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laden in Wilmington remained on her, from two-thirds to three- 
fourths of it being in tigiit barrels in the hold, and the residue in simi- 
lar barrels together with a quantity of sand being in the freiglit house 
on lier main deck. The évidence does not satisfactorily show that 
before the arrivai of the Taurus, while the Saunterer lay broadside to 
the sea as above described, any of the cément was damaged or de- 
stroyed by water shipped by reason of her rolling or that by reason of 
such rolling she shipped water in such manner or quantity as to be 
calculated to produce material damage to her cargo. The évidence on 
tlie contrary points to a différent conclusion. It appears, however, 
that the Saunterer herself while so rolling sustained injury. The 
nature and cause of such injury are shown, but not its extent. En- 
cirding the upper portion of the Saunterer's mast was an iron coUar 
or band to wliich her shrouds were attached. So long as the band re- 
mained in its proper place on the mast and the shrouds continued taut 
the vessel received no damage. But as she rocked to and fro the 
weight of the mast and of the galïs or hoisting spars with which it 
was provided caused the tension of the shrouds on the band to be 
largely increased alternately on the one side and the other, and under 
the stress of this alternating tension of the shrouds the band "chewed 
the mast" in such manner as to slip down a distance of about a foot, 
thereby s.lackening the shrouds to such an extent that they no longer 
held the mast in proper position, but allowed it to work from side to 
side in the vessel. This latéral play of the mast, together with the 
sudden tightening of the shrouds flrst on one side and then on the 
other by reason of the rocking or rolling of the vessel, caused her 
seams to open, though to what extent or in what portion of her hull 
the évidence does not disclose. Had the mast been provided with a 
shoulder or other proper support for the coUar or band, whatever in- 
jury the Saunterer received before the arrivai of the Taurus would 
hâve been avoided. The petitioner knew where the Saunterer was 
to serve while the work at Cross Ledge Light was progressing and had 
no reason to believe that after she left Wilmington July 13 and before 
the Taurus arrived at C-ross Ledge Light two days thereafter the 
former vessel was or was to be attended by a steam-tug or other self- 
propelling vessel for her protection. The petitioner also knew that 
the Saunterer had therétofore been employed in Delaware Bay and 
there been in grave péril of loss, and was chargeable with knowledge 
that a vessel of her size and construction at anchor in the lower bay 
would, when lying broadside to the sea, even in the absence of a storm, 
rock or roll in such manner as to subject the mast-band or collar to a 
severe strain, and that such a condition of things was likely tO' occur. 
In omitting to provide a shoulder or other proper support for the band 
the petitioner failed to observe the degree of care or précaution which 
might reasonably hâve been expected, and in the absence of such pro- 
vision the Saunterer was not then or at the time she left Wilmington 
for Cross Ledge Light in flrst-class or proper condition for the service 
for M'hich she was chartered or hired. But further, the Saunterer 
should ûot hâve been so handled as to permit her on or after the change 
of the tide from flood to ebb to swing into the trough of the sea and 
there continue rocking and rolling. Had that vessel been in charge of 
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a > compétent peKWft and provided with g^o^pâ taclde suitable in kind 
ani quantity afld;W[1il(!Br(jpep>appliance^ foi? the copvenience and safetj' 
oitherself and hesTjÇîargoin'the low^Erbaysparticularly when unattend- 
edrlya-teg or other self-prppelling. craft, np reason is perceived why 
she sho^id havp been allowed to swing, broadside to the sea and remain 
in tbat ipp^ition. For iseveral liouref, bçfore tbe tidechanged tlie wind 
wag frow the goutheaptmnd the tide was running in practically the 
same; dipectiott) wdr during aJl this tlmç the Sauntecer, anchored only 
from theibow, mûst hâve had her head to the sea. ,r:^ fresh eoutheast 
breeze ^^ith( aui ebb tide obyiously woiuld tend to cause a vessel so 
aa<lhor.edrto roii.njore or l^çs in the.tppugh of the sea, and possibly to 
ship waterandi «train herself. If before or at the change of the tide 
the^ ^awnt^frer, had been anchored from the stem as well as from the 
bow she would hâve remained head; tp the sea and li^ye largely or, 
whoUyieecaped the rockipgitand: roljing to which she was subjected. 
It seems,i hpweyep, that she was not provided with ground taclile afl.d 
ap^iluiÊies suitable for that purposè, and it does not appear that Rash, 
who wftBiin charge of her.sat any!time elther attienipted or suggested 
that: ah flttempt .be madesato dispose of the vessel. That she should 
hâve been aljowed to swingjbroadside tothe sea v?as the resuit either 
of incpmpetence on the part,Qf Kashorof a^ insuificient ei^uipraent or 
supply pf ! ground taeljle and appliances, or, possibly, pf both. The wind 
having sensibliy increaçed about or shprtly after nppp on July 15, and 
Brandeburyji who was then at Cross I^edge Light, fearing that tl?.e 
ground tacblefiof the scpw might fail, to Jieep her , f cpm going on the 
rocks ati ithati place aud also being apprehensive for ""the safety of the 
SauntePeifiiasaWeH as of. the îScow.fihould the wind .continue to grow 
stronger, Ite deemed it prudent that both vessels should be removed 
tewporacily t()h (13(1 place of safety. Having reached this conclusion 
about or shortly befpre thireeo'clock in the afternopn, he examined an 
officiai chart-pf thP bay and/S^ortly before the arriyal of the Taurus 
laid downi ouv the chart aqpurse fropi Crops Ledge Light to Maurice 
River on jtha pa#terly : side rpf the bay as one over, which the vessels 
safely might; ibe-tpwed. When the Taurus arrivedihe sent a man who 
was familiar with the waters of the bay betweeUnCross Ledge Light 
and Mauricei JRivçr apd had ibeen présent when Brandebury laid down 
the course pl!i,fb^dla^t,|in asmall row boat to the tug with an oral or- 
der that the-stjug should fortjiwith prpcçed with the Saunterer and scow 
to Maurice Rivçr and with instructions to the messenger to act as pilot 
should thoaenon the tug.not be familiar with those waters. The 
master and the pilot of the Taurus, affer consultation with each other, 
declined tp pbey Brandebury's order tp proceed to Maurice River on the 
ground, as, all^ged, that in their judgment it would be unsafe so to do; 
and the tugagainst the ordér and willof Brandebury started down the 
bay with the Saunterer and scow iu tow about four o'clock the same 
afternoon, antd having reached tlie lower end of Oross Ledge proceeded 
westerly into the main channel and thereafter followed that channel 
up the bay until it with ite tow lef t thç channel to go into Duck Creek 
on the westerly side of the bay, where it arrived late in the evening of 
the same day. The évidence shows that the Saunterer in passing, in 
the trough of the sea, around the lower end of Cross Ledge and into the 
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maicf channel, and while continuing tlierein on lier way up tlie bay, 
was seriiijusly strained and racked. During tliis time she rapidly made 
water, lier pumps were unable to keep it down, a large portion of the 
cément in the hold was injured or destroyed, and a number of barrels 
of cément were by direction of the superintendent of the petitioner 
thrown overboard. After reaching Duck Creek she was run aground, 
and she and the scow were shortly thereafter on the same night left 
there by the Taurus which proceeded to Wilmington. The Saunterer 
and scow when left by the tug in Duck Creek were unnecessarily at 
such distance from each other that it was impracticable to tranaship 
from the former to the latter such of the cernent in the freight house 
as had no't been injured, and with the rise of the tide early on the fol- 
lowing morning ail of the cément which had not theretofore been in- 
jured, with the exception of 48 barrels of which the petitioner had the 
use and benefit as above stated, was destroyed. It appears from the évi- 
dence that neither the master nor pijot of the Taurus was familiar with 
the waters ,of the bay between Cross Lcdge Light and Maurice Birer 
and that tjie tug was not provided with a chart of the bay. A decided 
prépondérance of évidence is to the effect that under the then existing 
conditions of wind and tide there was suiïicient depth of water to al- 
low the Taurus with the Saunterer and scow in tow to proceed from 
CiFOSs Ledge Light to Maurice River in obédience to Brandebury's or- 
der; that such a course was shorter than that to Duck Creek; that the 
course laid down on the chart by Brandebury was a practicable one; 
that lees rough water would hâve been encountered; that it was much 
safer than that taken by the Taurus; and that it is highly probable 
that had the vessels been towed to Maurice River much less damage 
would hâve been received by the Saunterer and her cargo than re- 
sulted from her trip to Duck Creek. One of the obvions purposes for 
which it was désirable to bave the Taurus in attendance on the other 
vessels was to remove them to a place of safety in case of stress of 
weather or accident. This required compétent knowledge on the part 
of those having the tug in charge of the waters of that portion of the 
bay including the depth of water and channels between Cross Ledge 
Light and Maurice River, which was the most convenient and accessi- 
ble haven of refuge. The United States in engaging the services of 
the Taurus had a right to assume that her master or pilot possessed 
auch knowledge or at least that she would be provided with a suitable 
chart of the bay from which such knowledge might be derived. While 
most, if not ail, of the damage to the cément occurred after the 
Saunterer had been takeli in tow by the Taurus, the évidence does not 
show what proportion of the damage to the former vessel was received 
before that time. It appears, however, that most of the straining and 
racking to which she was subjected occurred after the Taurus in disre- 
gard of Brandebury's order began to tow her into the main channel. 
The other facts of the case may briefly be disposed of. On July 16, 
the day foUowing that on which the Taurus left the Saunterer and 
scow in Duck Creelc as above stated, the Meteor was sent by the peti- 
tioner to Cross Ledge Light. She returned to Wilmington the same 
day. The petitioner seeks to recover $40 for this round trip. The 
Meteor rendered no service to the United States on that day and the 



évidence does not disclose any reqiiest by the United: Stgites that she 
should make the trip, or any undertaking on the part pf the United 
States ,to pay the_petitioner therefou. The Meteor again w«nt to Duck 
Gi-eek July 17 aiî,ft piimped water out of the Saunterer>and to?wed her to 
Wilmiûgton on th^nsame day. The petltioner claims |20 for such 
pnmping and |40 fgc the round trip of the Meteor. There was no un- 
dertaking by the United States to pay either for the pumping or for 
such round trip. , Neither iiiured to the beneflt of the/Dnited States, 
but both were solely for the protection of the property of the petltioner. 
On July 18 the petltioner caused the tug Martlia to tow the Saunterer 
from the southerly side of the Ohristiana Eiver to the yard of the Jack- 
son & Sharp Oompany for repairs, and for such towage seeks to recover 
$3. There is no évidence of any undertaking by the United States to 
pay, for such tOwage. The gaunterer received certain repairs at the 
yard of the Jackson & Sharp Company for which the petitioner paid 
1707.42. This amount the petltioner claims from the United States. 
Unlegs the Utiited States was liable for the damage sustained by the 
Saunterer there was no contract express or implied on the part of the 
United States to pay the whole or any part of this eum. Thè petition- 
er claims to be entitled to hire for the Saunterer at |10 per day for 18 
days from July 12 to July 29> 1893, inclusive, covering the period dur- 
ii^ which she was repaired. The évidence shows that she was in fact 
in the service of the United States only on July 12, 13, 14 and 15, and 
there is nothing to show any undertaking or liability by or on the part 
of the United States for her hire beyond th«.sum of |40 foç those four 
days.' The petitioner seeks: to recover f 40; for the trip.of the Tauius 
to Cross Ledge light July 15 and her return to Wilmington on the 
evening of that day. She was chartered or hired to render service to 
the United States, but wholly falled to do? so. On the contBary, against 
the order and willof Brandebury/the master and pilot of the tug re- 
fUsed to go to Maurice Kiver and through their incompétence or will- 
fulness pursued a diffierent and dangerous course to the great damage 
of the Saunterer and her cargo as heretoforeistated. The petitioner 
claims the right to recover 114.40 for unloading sand and damaged 
cément from the Saunterer af ter she had been towed to Wilmington 
by the Meteor as above stated. This work did not inure to the beneflt 
of the United States and there was no contract, express or implied, 
beitween the United States and the petitioner that the latter was to be 
paid for it. The petitioner also claims to be entitled to |10 as an un- 
paid balance of the hire for the scow at $10 per day. But it appears 
from the pétition that the scow was in the employ of the United States 
only from July 11 to August 6, 1893, inclusive, a period of 27 days, and 
it is admitted in the pétition that the petitioner has received from the 
United States f270 for such hire. The petitioner originally claimed 
that it was entitled to recover from the United States $81.40, for two 
hawsers sent by it to Cross Ledge Light, valued respeCtively at |75 and 
16.40. Thèse hawsers were part of the equipment stipulated for 
and this claim was abandoned by the petitioner at the hearing. The 
sehooner Slaymaker was in the employ of the United States at Cross 
Ledge Light at the hire of f 12 per day during the flrst flve days oî 
August, 1893. It is claimed by the petitioner that the sehooner wa» 
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in such employ for the first six days in that month, but the évidence 
does not support this contention. The petitioner having received |60 
for the hire of the schooner has been paid in f ull. The Taurus was in 
the employ of the United States at Cross Ledge Light at the hire of |40 
per day during the first flve days of August, 1893. The claim of the 
petitioner that the tug was in such employ for the first six days of that 
month is not sustained by the évidence, but the petitioner having re- 
ceived only $120 on account of hire during that period there is a 
balance due from the United States to it of $80. The Slaymaker and 
Taurus were dischargèd from the service of the United States August 
o, at 2 o'clock in the afternoon, and with due diligence both vessels 
should hâve reached Wilmington before midnight of that day, and con- 
sequently the United States did not expressly or impliedly bind itself 
for their hire beyond that day. The Taurus on July 12, 1893, rendered 
certain services to the United States, as set forth in the pétition, for 
which two charges aggregating $5 were made. Thèse services were 
accepted by the United States, the amount charged was moderate, and 
no reason is perceived why the petitioner is not entitled to recover the 
amount so charged. It appears that a small boat, of the value of $10, 
by which Brandebury sent his order to the Taurus was through the 
négligence of the messenger permitted to drift against the wheel of the 
tug and that thereby it was destroyed. It was owned by the peti- 
tioner. It is admitted in the pétition that the United States is entitled 
to a crédit of $21 for sand returned by the latter to the former. 
The conclusions of law reached by the court are as follows: 
1. The petitioner in contracting with the United States for the 
chartering or hiring of the Saunterer to the latter undertook that 
she should be "in first-class condition, fully equipped, with ail the 
necessary anchors, lines, chains, pumps, etc.," and that she should be 
"in charge of a compétent man to be selected and paid" by the pe- 
titioner. The provision for an inspection of the vessel before it 
should enter the service of the United States was a stipulation on 
the part of the United States reserving to it the right to décline to 
permit the vessel to enter such service should the United States be 
dissatisfied with her condition, and was not intended nor did it di- 
rectly or indirectly operate to relieve the petitioner of its obligation 
that the vessel should be in proper condition with sufficient equip- 
ment and in charge of a compétent man. Much stress was laid in 
the argument for the petitioner on the proposition that the approval 
of the vessel and her equipment by the United States after inspec- 
tion must be treated either as a conclusive admission by the United 
States that she was in proper condition and sufficiently equipped or 
as a waiver by the United States of any and ail defects or insulH- 
ciencies in her condition and equipment. Some color is lent to this 
contention by the sentence in Brandebury's letter of July 1, 1893, 
as follows: "An inspection of the vessels will be made on or before 
July 8, and if found in proper condition the same will enter the 
service of the United States on July 12, 1893," etc. But taking the 
correspondence constituting the contract as a whole the contention 
thus made cannot be sustained. The petitioner in its letter of June 
20, said: "We will charter you one of our small sand scows at ten 
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jdotiiàrs pér [ éé^y ; and thie bairèé , Sauûfér*ér at tetf dollàra per flay , 
Sunàays inclM^, you td asàuilùé ail HHk of vesëélsl" This propo- 
sition c^ntenijpEtfed tilàt witiiO'tit fcondïtîèri dr q[iiàliacation the Sauû- 
terer, if emjiioyM'bS'I.îie United :^^ risk, and it 

did not express jjûjfûpdertating On thè Jïart of tHfe petitioner that 
tîié Saunterèr âionïapbé in p^^^ Coîidition ând with sufBcient 
equipmen,t. 'T^is biffer in the ntiqùalifièd fonn in whicli it was made 
i^svas notpàtîsfàctory "iô.the TJûitëd StatéS; for Brandebury in his let- 
ter of Jiîly 1, says: "t^our proposition ôf Jùne 20, 1898, in relation 
to the tiijréjbf, céi:tain Véssels, etCv is ate^^ undér the following 
Çjopditibiisij ïlje barge 'Sauntérèi?* and srriallscow will be chartered 
by this ôMçé on and after Jùly i^, 1893, foi the sutti of ten (10) dol- 
lars per dc^yeach (Sundays inéluded), it being understood that both 
yessels sHalï, bé in first-cljâ;ss condition, ftiUy eqBipped, with ail the 
n,ec,^ssary ancjiprs, lines, ctâins, piimps, ètè., and that each shall be 
^n charge oi a ç.Qpxpetçnt inan to be seleçted and. pàid by you." To 
^p^'d, that thé subséquent provisidin in thé same lètter for an inspec- 
|:iPB by thé Xtuited Stajtes, Epust be so constniéd as td emasculate 
and laf^ely ç^jiliify the stipulation, pointédly insisted on by theUnit- 
^^, Sjtates, tbait thé Sauntérer should bei in flrst-class condition and 
with,su;(iicient equipment, would contravehe the niaiiifest intention 
of,itl;ie parties. , ff it ha»!, been contempïâted that an inspection by 
,tne United States should çoiistitute thé çdnelusive test of the condi- 
tion an^ Çjquipment of tli§ vessel no reasôh ié perceîted why the pro- 
vision foi*, aI^.i^^pefitiousho,uld not hav^'stood âidné, and the stip- 
ulation, tliî^^t,,t]!^e vessel^ ^hoiildbe in propèr condition and with sufli- 
cient; éqiiipjri^ii;tit)één omitied. Contracts rnust rééè'iVe such reason- 
able constr|iisu,o,:fi as wilïgive, if possible, appropriâte effèct to their 
^aripus ,prov;i^sipns. ' The.reis no difficulty hère in resortiug to such 
constrnctipp. ,So constriiçid, the contract, in thls connection, is to 
the eflçot tj^ftjtbe Sauntepe?' wjien employed by ttle United States 
should bip iuMst-class condition and propérly equip'^ed, and further 
that the Uflitep; States sbouW not be ptiliged to accept her for such 
employment, withoui an opportunity çf flrst inspecting her in order 
to judge wbetl^ér she w:PÙld;prpve suîïable for the >vork for which 
she^as to,be,,employe4.: It is unreason^ble to assumé that such an 
in8pection,a,8^,^a§ provided for was ir(tendèd to be s<} minute and in 
sucb détail as tp dispense with the usu^l Ijability pf ïbe vessel owner 
fqr unseawortiiiiiess iu par^^iculars di^ççverable perëhànce only by 
close examiflation. , , 

,,. 2. The JJhitéd States in cpptractin^^is'ith the petîtiOner for the 
chartering pt* hiring ipf the 'Sauntérer àtid scow , ùnâertook to "be 
responsible ipr and assumé ail risks pn acçount of loss or damage to 
the vessels by reason of stornas, fire or accident while at Cross Ledge 
Light," but stipjalated that it should noi; be responsible for nor pay 
any.chai^ges on^ccount of any loss or damage to said vessels from 
any cause while en route to Cross Ledge Light, or returning there- 
fyom. Nor did the United States undertake tb be responsible for 
any loss or daniage to the Sauntérer or |^e}; cargo resulting from un 
seaworthiness either in the condition or equipment pf the vessel pr in 
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the incompétence of the person placed in charge of her by the peti- 
tioner. . 

3, The petitioner in chartering or hiring the Taurus to the United 
States July 15, 1893, to attend the Saunterer and scow during the 
progress of the worli at Cross ledge Light impliedlj contracted that 
the tug was properly equipped and that those in immédiate charge 
of her movements had reasonably compétent knowîedge of the wa- 
ters and channels of the bay in the vicinity of Cross Ledge Light in- 
cluding the course from that place to Maurice Kiver. The omission 
to supply the Taurus with a chart and the want of familiarity of her 
master and pilot with those waters constituted a breach of euch im: 
plied contract for the conséquences of which the petitioner, and not 
the United States, is responsible. 

4. The United States is entitled to the benefit by way of défense to 
this suit, so far as it is sought to recover the price of the 302 bar- 
rels of cernent, of any claim it may hâve against the petitioner for 
the loss or destruction of that cément through breach of contract on 
the part of the petitioner. By virtue of sections 1 and 2 of the act 
of March 3, 1887 (24 Stat. 505), under which this pétition was flled, 
this court has jurisdictipn to hear and détermine "ail set-offs, coun- 
ter-claims, claims for damages, whether liquidated or unliquidated, 
or other demanda whatsopver on the part of the Government of the 
United States against any claimant against the Government." Sec- 
tion 6 of the act provides, among other things, that a copy of the 
pétition shall be served on the district attorney and that "it shall be 
the duty of the district attorney upon whom service of pétition is 
made as aforesaid to appear and défend the interests of the Govern- 
ment in the suit, and within sixty days after the service of pétition 
upon him, unless the time should be extended by order of the court 
made in the case to file a plea, answer, or demurrer on the part of 
the Government, and to file a notice of any counter-claim, set-off, 
claim for damages, or other demand or défense whatsoever of the 
Government in the prenlises." It appears from the record that serv- 
ice of a copy of the pétition on the district attorney was made May 
10, 1894, and that the answer was âled July 16, 1894. It does not 
appear that any order was made extending the time for flling the 
answer nor that aside from the answer any notice of counter-claim, 
set-off, claim for damages or other demand or défense has been flled. 
The answer, however, among other things, in substance avers that 
the Saunterer was unseaworthy, that her master was incompétent, 
that the Taurus needlessly followed a dangerous course instead of 
proceeding with the Saunterer and scow to Maurice Eiver, that there- 
by the cément was lest, and that the petitioner is not entitled to re- 
cover its price or value from the United States. Thèse allégations, 
while not formally and technically settlng forth the loss of the cé- 
ment as constituting a counter-claim or claim for damages on the 
part of the United States, fully notifled the petitioner that by rea- 
son of the fact that the United States was through breach of con- 
tract by the petitioner prevented from having the use and benefit of 
the cément, the United States thereby sustained damage and would 
resist the claim of the petitioner to be paid for the lost cément 



Thotigli^ inf drmàll l'a 'tfiié èôniie^itittii Ote answer c&ntâdns a sufficient 
notice of counter-claim or claim for damage. When the answer was 
filed this notice A^i^as necéssarily filed. Tliat the BOtiCfe was not con- 
tained in a papër afeparate tvam the anawer involves' at most a ques- 
tion of fonn and not of substance. The omission to ûle the answer 
and notice within the prescribed period was not à jurisdictional de- 
fect in the proceèdinga, but only an irregularity. After the flling of 
thé answer and notice the parties without objection on the part of 
the petitioner addnced voluminoua «vidence in relation to the cir- 
cumstances under which the cément was lost and no objection bas at 
any time been made to the discussion or considération of the ques- 
tion whether on the évidence so adduced the United States bas a 
counter-claim or claim for damages by way of défense to the recov- 
ery by the petitioner of the price of "the cernent. In view of thèse 
façts the irregularity iii th'è procédure must bé hèld to hâve been 
wâived. 

It follows from the forégoing flndiïigs of fact afld conclusions of 
laW thât the petitioner is tentitlèd to recover, with interest, from the 
IJnited States, subject to a déduction of Î21 on aocount of sand re- 
turnéd to the petitioner, f80 for the hire of the Ta,urus in the early 
part of August, 1893, f 10 for the destruction of the small boat July 
15, 1803, $40 for the hire bf the Sàunterer from July 12 to 15, 1893, 
inclusive, and $5 for towage Services rendered by the Taurus July 12, 
18&3, but nothing further. Judgment will accordingly be entered in 
favor of the petitioner for fll4, with interest frona September 1, 1893, 
but without costs. 



POWERS V. MASSACHUSETTS HOMŒOPATHIO HOSPITAU 

(Circuit Court, D. Massachusetts. Deceinber 7, 1899.) 

No. 330. 

1. Charixibb— Pdbmc Hospital— -Liabiutt to Patients. 

Thé fact that a publk bospital, chartered as a Charîtable corporation, 
exacts or recel ves a pecUnlary considération from a patient, does not 
affect Ils character as a charitable institution, nor Its rights or liablUtles 
as such in relation to sudi patient 

2. Bamu. .iT 

'Hier» l!^ no liability on the part of ciiarltable corporations, arlslng out 
of the method of adnUnlstering the ctiarlty, to those who accept their 
boiinty. 
8.>8amk. i ■■ ; ■ 

A patient In a public hospltal chartered as a charitable corporation can- 
, not reqovK from such corporation for injuries resulting from the negli- 
. gence of a' nurse employpd, in its bospital. 

On Motion by Défendant for Direction of a Verdict. 

Thomas H. Russell arid Arthùir H. Etissell, for plaintiff in error. 
Charles P.' Greenough aiïd Julîah Codinàrij for défendant in error. 

PUTNAMs Circuit Judge <orally)! This is â suit for damages to 
compensate for an injury allegéd to hâve oecurred to a patient through 
the neglect of one of défendant'» flurses. 

The ûrst question which présenta itself is whether this is a chari- 
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table corporation. The original charter of the corporation, standing 
alone, leaves the matter in great doubt. Of course, it provides for 
the maintenance and care of the sick, but that is not necessarily a 
public charity. There are hospjtals for the care of the sick which 
are private institutions, and are run for private advantage. But the 
act of 1890 expressly déclares this to be a "charitable corporation," 
and that ends the question. We must also recognize the fact that 
the statutes of Massachusetts, as well as the couimon law, f ully recog- 
nize charities and charitable uses, and favor them, so that I am not 
administering simply what I may gather to be the sentiment of the 
community, but that sentiment enacted into law as fully as though it 
was printed at large in the statutes of the state. The common law 
recognizes chai-ities, and favors them, and therefore, in determining 
the relations of charities, I must consider that the underlying ideas 
of charitable institutions, and the underlying sentiment which gov- 
erns the community with référence to them, form a part of the com- 
mon law, and are to be administered by me accordingly. 

The foundation on which the raies must be built up which govern 
this case is the charter of the défendant corporation, and the effect 
to be given to it. That is strictly a local question, as to which the 
courts of the United States are compelled to follow the décisions of 
the state courts, if clearly in point. The fact that the hospital re- 
ceived a pecnniary sum in this particular case from the patient, or the 
fact that it generally receives sums from patients, does not, under the 
laws of Massachusetts, change its nature. Tliat was decided in Grooch 
V. Association, 109 Mass. 558, 567. The court said: 

"The sm.Tll amount of money and property re(]uired to beJurnlsheci by tbose 
who enteied as inmates goes to supplément the charitable fund, and falls far 
short of being a compensation to the défendants for what the inmates receive. 
Hospitals and schools generally requlre some payment of this klnd, but ar« 
none the less charities on that account." 

I think I would be justified in disposing of the case in behalf of the 
défendant on the authority of McDonald v. Massachusetts General 
Hospital, 120 Mass. 432. But the reasons given are not satisfactory 
to my mind. In fact it is diiBcult to say where that case is rested. 
Therefore, though I must be careful not to assume anything incon- 
sistent with what I flnd in the Massachusetts décisions, I prefer to 
put the case on its true ground. The opinion in 120 Mass. maries 
some référence to the fact that the funds of a charitable corporation 
cannot be appropriated to payment for an itijury to a patient by 
the neglect of the offlcers of the corporation. The funds held by the 
défendant in this case, and generally by hospitals throughout New 
England, are not tied up by speciûc trusts, and may be supposed to 
be sbmewhat under the control of the corporation. I certainly would 
not be willing to accept hère a rule of law which would compel me, 
if hereafter it should turn out that this corporation neglected the in- 
terior stairways or other portions of Beck Hall, which it owns, and 
out of which it dérives a profit, to say that it had no funds out of 
which a payment could be made in case of an injury arising from such 
neglect. In my view the true rule is that there is no liability on the 
part of charitable corporations, arising out of the administration of 
101F.--57 
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the charity^ to those who accept their boiinty. Aod neither the sug- 
ge^tioti tllat there is no fund out of which an exécution can be satis- 
fled, nor that made in Railway Ck). v. Artist, 9 G. G. A. 14, 60 Fed; 
365, 23 L. K. A. 581, that public policj^ réquifes that suits of this 
s()rt should Ilot be entertained, nor tiie contrary suggestion in Glavin 
V. Ehode Island Hospital, 12 R. I. 411, that public policy requires 
they should be sustained, touches the real issue. 

This brings me back to the proposition that no person who accepts 
the bounty of a charitable corporation, or accepts the bounty of any 
chàrity, dan maintain a s^ixit on account of the method of the adminis- 
tration of the bounty which is accepted. This is pùtting into the law 
the homely, but expressive, phrase : '*Y6u must nôt look: a gif t horse in 
the mouth." ït is absolutely inconsistent With the underlying idea 
of charities as recognized by the law, to hold that the sanie rule applies 
to a person émployed for compensation to do a certain service as to 
the distribution of "charity." The person who enters a charitable hos- 
pital is pot a contractor; neither is the hospital a contractor with 
that perSon. ïbe person who enters is a naere licensee,, like a guest 
who enters dné's house, and who must take the service as he flnds it. 
Assume that a person enters one's houëe, and is taken With a severe 
siçkpess; assume that he is a stranger, and is suddènly taken with 
a severe sickness, and is recèived into one's house. Can one be held 
rëspofisible for the sélection of an incompétent surgeon or physician, 
or for nçglect on the part of a servant, Witli référence to the care of 
that person? Pollock (Torts [4tli Ed.} at page 473) lays down what 
has always been held to be the law: 

"'Invitation' ÏS ^ Word appHèd In common speech tO the relation of host 
âfaa guest. But à guest (that is, a vlsitor wlio does not pay ïor his entertaln- 
nieiit) has'not the beneflt ofthê légal doctrlûé of invitation in the sensé now 
beïbre »s. He Is; In point of law, nothing but a licensee. The reason given is 
that he cannot hâve higher rlghts than a member of the household of which he 
has for the time being become, as It were, a part. Ail he is entitled to is not to 
bë led into a danger known to his host, and not known or reàsonably apparent 
to himself." 

That is the précise rule which applies %p a public charity. In this 
respect private charity and public charity rest on ex?ictly the same 
ground, aiid tliçre is no basis in either case to hold that the person 
who récéiyes bounty is a contractor, a person contracting for service, 
as one of Us engages service when we orâinarily employ a surgeon. 
He is, in jaw, only a licensee. 

Feoffeès of Heriot's Hospital v. Ross, 12 0. & F. 506, came up 
in Scotli^nd, and the lord ordinary decided in favor of the hospital. 
It went béfpre the second division of the court of sessions, and the 
court of pçssions decided in favor of the plaintifif. The house of lords 
reversed" this, and restored the décision of the lord ordinary. This 
institution W'as founded to reçoive young children, and train them, 
by the beheficence of Mr. Heriot. In this case a boy claimed the 
right to be admitted to the hospital under the terms of the donation. 
He brought a suit in the nature of a writ of mandamus to require 
the corporation to admit him, and, inasmuch as the litigation might 
not be determined before the time when he could be admitted would 
hâve expired, relief was asked in the alternative that he might be 
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allowed damages; and so the case went before the house of lords on 
the question of damages against the corporation for improperly per- 
forming its dnty. I gather from the report that there was much dis- 
satisfaction with the administration of the hospital, and that this 
suit was brought for the purpose of compelling its managers to im- 
prove their methods through a public exposition that they were not 
acting in consonance with the purposes of Mr. Heriot, and not per- 
forming their duties as they ought to be performed. In other words, 
instead of applying to the offlcers of the crown to remedy the malad)- 
ministration of a charity, this personal suit was resorted to. The 
issue was stated by thé counsel for Eoas as follows: 

"If the trustées are made Uable, they wlU be entltled to be rcpald ont of the 
trust fund, for this Is a mistake lu the administration of the trust tund, and 
Is not llke an Improper and fraudaient act by trustées In direct violation and 
breach of their trust. They intended to carry out the trust, but hâve fallen 
Into error In tlielr mode of dolng It" 

In other words, the charge there was exactly the charge hère; that 
is, négligence, and not willfulness. This case went ofE on the proposi- 
tion that there was no fund from which to pay damages. By the 
terms of the donation, the whole property of the corporation waa held 
under an express trust for its support. But the point to which I call 
attention, and which is the proposition which ought to guide the 
courts, is the affirmation that an action of this kind was not known to 
the common law. Lord Campbell said: 

"A doctrine so strange as the court below laid down In the présent case 
ought to hâve been supported by the hlghest authority. There la not any au- 
thority for It, not a single shred to support it No forelgn or eonstitutional 
writer can be referred to for such a purpose." 

Again he said: 

"It Is to be hoped we shall never agaln hear of a décision llke the présent, 
contrary to reason, sensé, and justice, and which is whoUy unaupported by 
authority, and Is contrary to the law of Scotland." 

It is said in this case that there was a spécial contract. I need 
only refer again to the fact that the réception — the fréquent récep- 
tion — of money from patients does not change the nature of the in- 
stitution ; and the following out of that proposition necessarily leads 
to the conclusion that the réception of money from any particular 
patient does not change the nature of the service rendered that pa- 
tient, so far as anything which we hâve hère is concerned. What 
is received is well stated in the case of Gooch v. Association, al- 
ready referred to, as a proper contribution to a charity on the part 
of the person who makes the payment and obtains the beneflt of 
the charity. It is not received as compensation. It is not com- 
pensation in the sensé of the law. 

Dr. Powers, who was the plaintifl's physician, testifled that he 
anderstood that he contracted to receive what the hospital shouldl 
give. That is the substance of his testimony. He was one of the 
surgical staff. He knew exactly what the hospital was doing. He 
knew its methods, and was thoroughly informed of ail the mattera 
now before us; and yet he testifled as we hâve said. If it were not 
Bo. the condition in law would be the same, because, this beiiji,? a 
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cbaritafilè. corporation by express statute, ^ aitiy contract made by 
its;;o^ce|'s:«îhich would impose a liability beyond that which the 
law raisesî would be ultra vires; and of no value. 

I do not wisji any one to aeoept the idea that, beeause this court 
dénies a private suit, it gives émcouragement to the unsuitable or 
careless mariagement of this bospital or any other. If such a con- 
dition of tMngs should arise wiità-any charitable corporation, the 
remedy is in the hands of the statC; A public charity is subject to 
the Visitation of the state, and, in Massachusetts, expressly subject 
1:6 the' Visitation of the attorney gênerai; and provisions are made 
to remedy any maladministration. While I do not anticipate in this 
pariàcular hpspital any such necessity, yet I wish to be understood 
;that'any disJ)ôsitioii of civil suits by the courts does not leave those 
wïio' iûaniagie ïîT^bliç çharitîes free to neglect theth. ' The true remedy 
in sûcii cases is in the hands of thé commonwealth. 

IThere must be a judgment for the défendant. 



eiTY OF ATLANTA V, CHATTANOO(ïA fOUNDiiY & PIPE CO. 

i = ,,';':' i;..:,' ,v ,^i ;" MAnÎon et al.. V. SAME.' ' ,' ,' . 

•ri] ■.,!; (©ircUlt Court, E.D. Tennessee, Si D. May 5, 1900.) 

i,' iiv/:;;,:,i ' ,• :-,j,v, ■ j^og_ 6i1, SôQ. ■■ '■^: 

1. MoiîOPOLiBS— Action pob DasIàges undèr AntiTBûst A<!!ï— LimitAtton. 

'■ " ; An action iinder AhtI-Trust, Act (Act JvAf 2, 1890; 20 Stat. 210) § 7, pro- 
viding that "aiiy person tvho shall be Injured in his Mslaess or property by 
any' other' porson or c^Srpotatlon by reason of anything forbidden or de- 
clared to be unlawful by th'ïs act may sue therefor In any circuit court 
of the United States, * * * and shall recover three fold the damages 
by him sustained," is not an action for a penalty or foîrfelture, within 

, > ■Hevi ;St.'§1047, prescrlblng a limitation of five yearsrfor a "suit or prose- 

,1 icutlon fox any penalty or forfeiture, pecùnlary or otherwlse, aecrulng un- 
der the laws of the United States," but dne for the enforcement of a clTil 
remedy for a private Injury, compensatory in its purpose and effect, the 
reCovety' pé^mitted Ih éxCess of damages actually sustained being in the 
nature of eXemplary damages, which does not change the nature of the 
action, aifd suelî action Is governed as to limitation by the statutes of the 
staté in which it Is brought. 

'3. SAME— fBNJSESSBE StATUTB. 

An action brought under such section, in which the right of recovery is 
based otf an alleged exorbitant charge made by defémdatit to plaintifCs for 
manufactured articles purchased, by reason of a combinatlon or trust en- 
tered. Into l^ défendant wlth others for the purpose of monopolizing trade 
in violation of the act, is for an injury to Personal property, and cornes 
withiii Shanhon's Code Tenn. § 4470, which prescribes a limitation of 
three years for "actions for injuries to personal or real property," being, 
in eflfect,i the same as an action on tlje case for the recovery of the money 
which plaintiffs were illegally compelled to pay in excess of the falr marliet 
value of the articles purchased. 

On Demurrers to Pleas Interposing the Défense of the Statute 
of Limitations of Tennessee. 

Pritchai-d & Sizer, for Manion & Co. 

O. P. Gôre, L. A. Dean, Westmoreland Bros., and J. L. Faust, 
for city of Atlanta, Ga. 
Brown «& ^purlock, for Chattanooga Foundry & Pipe Co. 
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CLAKK, District Judge. Thèse suits are brought to recover dam- 
ages under section 7 of the so-called "Anti-Trust Aet" of congress of 
July 2, 1890, which reads as f ollows : 

"Any person who sliall be injured in his business or property by any otlier 
person or corporation by reason of anytliing forbidden or deelared to be unlaw- 
ful by this act, may sue tlierefor in any circuit court of the United States in 
the district in wliieb tlie défendant résides or is found, without, respect to tlie 
amount in controversy, and sliall recover three fold the damages by him sus- 
tained, and the costs of suit, including a reasonable attorney's f ee." 

The first-named case is a suit on behalf of the city of Atlanta, 
Ga., a municipal corporation, and the second on behalf of plaintiffs, 
who aver that tliey are contractors engaged in the business of fur- 
nishing and laying gas, water, and sewer pipes in the city of New 
Orléans, La. The défendant heretofore has been, and now is, en- 
gaged in the business of manufacturing and selling cast-iron pipe 
and flttings, used for the purposes of public drainage and sewerage, 
and by gas and water companies in the business of operating gas 
and water plants. The déclarations in the two cases vary slightly 
in the form of statement of the case. Both suits are actions on the 
case, and, in substance, proceed upon the ground that the défendant 
entered into an unlawful trust or combination with others for the 
pur])ose of monopolizing trade in violation of the anti-trust act. 
The trade combination or trust complained of hère was involved 
in Addvston Ji'ipe & Steel Co. v. U. S., 175 U. S. 211, 20 Sup. Ct. 96, 

Adv. S. U. S. 96, 44 L. Ed. , and is there fuUy described. The 

plaintiffs in each case became purchasers of the manufactured pro- 
duct of the défendant in large quantifies, and at priées set out 
in the déclarations. It is charged with sufficient détail that by 
reason of the unlawful combination and trust' contract entered into, 
the défendants were enabled to advance, and did advance, the price 
on their manufactured goods, and that the plaintiffs were, in con- 
séquence, compelled to pay an exorbitant and unfair price, which 
is called a "bonus," on the goods purchased. The estimated différ- 
ence between the just and fair market price of the goods and the 
price actually paid is stated in figures, and the spécifie damages 
claimed a'S laid at this différence between the fair price of the 
goods an^' the trust price paid, the déclarations conclnding with an 
averment of the right to increase the actual damages sustained 
threefold, as autliorized by the act. Besides other pleas, the de^ 
fendant jûterposes as a défense the state statute of limitations of 
one and three years, as found in the Code of Tennessee (Shannon's 
Eevisa' , §§ 4469, 4470, — the former section prescribing a limitation 
to acf-ons for statute penalties, injuries to the person, and other 
civil wrongs, not necessary to be noticed; and the latter prescrib- 
in,"- a limitation period of three years for injuries to property, real 
Pid Personal. To thèse pleas the plaintiffs demur upon the ground 
hat section 1047 r.î the Revised Statute applies to the actions, 
and that the state statute is inapplicable. 

The case, in respect of the issues tluis presented, turns in part 
on the distinction between a penalty, as such, imposed by statute 
for a breach of its provisions, by way of punishment for the act, 
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and in the public, inter est on the one hand, and a private remedy 
conferred on a person specially injured by the unlawful act, and by 
way of compensation for the in jury sustained, on the other. If 
the action authorized by section 7 is a penalty in the sensé in- 
dicated, it mightbecojicèdéd for the moment, or for tljë purposes 
of the question now to îbe decided, that section 1047 of the Revised 
Statutes would be applicable, and underthat view the démarrer would 
be well taken. Oïi the àther hand, if the suit is not in its nature and 
substance a pénal action, but a civil remedy for a private injury, com- 
pensatory in its purpose and efifect, the action is subject to the 
State statute of limitations applicable to cases of this class, if 
there be such a statute; Gampbell v. City of Haverhill, 165 U. S. 
610, 15 Sup. et 217, 39 L. Ed. 240; Brady v. Dalv, 175 TJ. S. 148, 

20 Sup. et. 62, Adv. S. U. S. 62, 44 L. Ed. : . In the last case cited 

Mr. Justice Peckham, giving the opinion of the court, said: 

"The court below was, as is stated in the opinion, somewliat Influenced in its 
décision of this question by the belief that, if this were not a pénal statute, 
there was no fédéral statute of limitations applicable to it, and said that It 
could hardly be supposed that it was the intent of cong:ress to permit such a 
statutory rate of damages to run without fédéral statutory limitation. If there 
were no such fédéral statute, then the state statute would apply. Although not 
an action to recover a statutory penalty or f orfeiture, , stlll, in the absence 
of any fédéral statute of limitations, it would belimited by the limitation exist- 
Ing for the class of actions to which it belongs in the state where the action 
was brought. Campbell v. City of Haverhill, 155 U. S. 610, 614, 15 Sup. Ot. 
217, 39 li. Ed. 270." 

See, also, Cockrill v. Butler (0. C.) 78 Péd. 679. 
Section 1047 of the Eevised Statutes preScribes limitations as fol- 
lows: 

"No suit or pi'osecution for any penalty or f orfeiture, pecunlary or other- 
wise, acerulng under the lâws of the United States, shall be maintained, except 
in cases where it is otherwise specially provided, uniess the same is eom- 
meneed within five years from the time when the penalty or f orfeiture ac- 
crued: provided, that the person of the offender, or the property liable for sucli 
penalty or forfelture, shall, within the samé period, be found within the United 
States; so that the proper process therefor may be Instituted and served agalnst 
such person or property." 

It is necessary, therefore, to détermine the question vehether the 
suits are essentially pénal or civil actions in their object and resuit. 
This question whether the action authorized is intended as a punish- 
ment or as compensation obviously involves the distinction between 
a civil remedy and a pénal action in its primary or international 
meaning, this' being the sensé which was under considération in the 
leading case of Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 
36 L. Ed. 1123, in which Mr. Justice G-ray, for the court, said: 

"In the municipal law of England and America, the words 'pénal' and 'pen- 
alty' hâve been used in varions sensés. Strictly and primarily, they dénote 
punlshment, whether corporal or pecuniary, imposed and enforced by the 
state for a crime or offense agalnst its laws." 

In the préviens case of Wisconsin v. Pélican Ins. Co., 127 U. S. 
265, 8 Sup. Ct. 1370, 32 L. Ed. 239, Mr. Justice Gray, for the court, 
had said: 

'"The rule that the courts of no country exécute the pénal laws of another 
applies not only to prosecutions and sentences for crimes and misdemeanors. 
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but to ail suits in favor of the state for the recovery of pecuniary penalties 
for any violation of statutes for the protection of its revenue, or otlier municipal 
laws, and to ail judgments for such penalties." 

In Huntington v. Attrill [1893] App. Cas. 150, before the privy 
council of England, precisely the same question was in judgment as 
that involved and decided in Huntington v. Attrill, supra, the suit 
being between the same parties. Lord Watson, delivering the judg- 
ment of their lordships, quoted the above passage from Wisconsin 
V. Pélican Ins. Co., rendering in italies the words "but to ail suits 
in favor of the state," and then went on to say: 

"Their lordships do not hesitate to accept that exposition of the law which, 
in their opinion, discloses the proper test for ascertaining whether an action 
is pénal within the meaning of the rule. A proceeding, in order to corne within 
the scope of the rule, must be in the nature of a suit in favor of the state 
whose law has been infringed. AU the provisions of municipal statutes for the 
régulation of trade and trading companies are presumably enacted in the in- 
teiest and for the benefit of the community at large; and persons vcho violate 
thèse provisions are, in a certain sensé, offenders against the state law, as well 
as against indivlduals who may be injured by their eonduct. But foreign tri- 
buuals do not regard thèse violations of statute law as ofCenseSi against the 
state, unless their vindication rests with the state itself, or with the com- 
munity whjch it represents. Penalties may be attached to them, but that 
clrcumstance wiU not bring them within the rule, except in cases where thèse 
penalties are reeoverable at the instance of the state, or of an officiai duly 
authorized to prosecute on its behalf , or of a member of the public in the char- 
acter of a common informer. An action by the latter is regarded as an actio 
popxilaris pursued, not in his individual interest, but in the interest of the 
whole community." 

In Dicey, Oonfl. Laws, p. 220, the gênerai proposition is laid down 
(as rule 40) that the high court of justice in England cannot enter- 
tain an action for the recovery of a penalty due under the laws of 
a foreign country, or an action on a foreign judgment for such pen- 
alty. Upon the authority of leading cases cited, the raie is then 
commented on as foUows: 

"What is a pénal law? The application of rule 40 raises the diiHcult ques- 
tion, when is a law to be considered a pénal law? Or, what is really the same 
inquiry under another form, when is an action to be considered a pénal action? 
Thèse Inquiries are to be answered as follows: A 'pénal law' is strictly and 
properly a law which imposes punishment for an offense against the state; 
and a 'pénal action' is a proceeding for the recovery, in favor of the state, of 
a penalty due under a pénal law. A law, on the other hand, is not a pénal 
law merely beeause it imposes an extraordinary liability on a wrongdoer, in 
favor of the person wrouged, which is not limited to the damages suiffered by 
him; and an action for enforcing such liability by the recovery of the penalty 
due to the person wronged is not a pénal action. The essential cliaracteristic, 
in short, of a pénal action is that it should be an action on behalf of the gov- 
ernment or the community, and not an action for remedying a wrong done to 
an individual. A proceeding, then, in order to come within rule 40, must be 
in the nature of a suit in favor of the state whose law has been infringed." 

This question of distinction between pénal actions brought by a 
common informer, or on behalf of the state, to redress a public 
wrong, and remédiai actions brought by the party injured to redress 
a private wrong, has been under considération in many adjudged 
cases. 13 Am. & Eng. Enc. Law (2d Ed.) 52; 16 Enc. PI. & Prac. 
229, where the subject will be found fully treated, and the cases cited. 
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: It is quite obvious that no sound reason could be suggested why 
COiièress would hâve been concerned in prescribing a limitation to 
actions for penalties or forfeitures other tlian such as are prosecuted 
in, îfavor of the United States for breaches of publie law, punishable 
by peeuniary mulet, or otherwise, at the instance of the United States. 
I:n Campbell v. City of Haverliill, the court said: . 

"Is it not more reasonable to présumé that congress, in authorizing an action 
for Infringement, intended to subject sucti action to tlie gênerai laws of ttie 
State applicable to actions of a similar nature? In creating a new right and 
provldlng a court for tlie enf orcement of such right, must we not présume that 
congress intended that the remedy should be enforced in the manner common 
to Ijke actions within the sam© jurisdiction." 

ïhis "l^ngu&ge is equally applicable to the remedy provided by sec- 
tion 7 of the act in question. 

In examining the question of what "suit or prosecution for any 
penalty or forfeiture, peeuniary or otherwise, accruing under the 
laws of the United States," is within the purpose and meaning of 
section 1047, it, would seem that référence may, with propriety, be 
made to section 919 as possibly throwing light on the inquiry, in which 
it is provided that: 

"Ail suit$ for the recovery of any duties, Imposts, or taxes, or for the en- 
forcement of any penalty or forfeiture provided by any act respecting imports 
or tonnage, or the registerlng and recording or enrolllng and licensing of ves- 
sels, or the internai revenue, or direct taxes, and ail suits arising under the 
postal laws, shall be brought in the name of the United States." 

The action provided for in section 7 of the act could neither be 
brought in the name of the United States, nor prosecuted as a popu- 
lar or qui tam action, the remedy being expressly restricted to the 
party "injured in his business or property." The phraseology of the 
proviso in section 1047 must be regarded as somewhat signiflcant as 
to the character of the prosecution within the législative purpose. 
In view of thèse and other provisions of the Bevised Statutes, and 
of the doctrine of more récent cases, it seems permissible to enter- 
tain serions doubt whether section 1047 applies, or was intended to 
apply, to suits other than those prosecuted in behalf of the United 
States. But, bè this as it may, I conclude that this is not a pénal 
jaction, and the recovery sought is not a penalty within the sensé 
hère involved, which is substantially the same as the international 
sensé. 

In Brady v. Daly the case was considered with référence to juris- 
diction, as well as the statute of limitations, and the case at bar, 
in principle, is undistinguishable f rom that case, and is governed by 
it. Mr. Justice Peckham, giving the opinion of the court (page 154, 

175 U. S., page 64, 20 Sup. Ct., page 64, Adv. S. U. S., and page , 

44 L. Ed.), said: 

"The statutes, it will be perceived, ail use the word 'damages' when referring 
t» the wrongful production of a dramatic composition. No word of forfeiture 
pr penalty is to be f ound in them on that subject. It is évident that in many 
cases it would be quite difficult to prove the exact amount of damages which 
the pi:oprietor of a copyrighted dramatic composition suffered by reasou of its 
nnlawful production by another, and yet it is also évident that the statute 
^elis to provide a remedy for such a wrong, and to grant to the proprietor 
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tlie l'iglit to reeover the damages which he has sustained tlierefrom. The idoa 
of the punisbment of the wrongdoer is not so much suggested by the language 
Tised in the slatute as is a désire to provide for the recovery by the proprietbr 
of full compensation from the wrongdoer for the damages sucli proprietor has 
sustaiued from the wrongful act of the latter." 

The reasoning tlius adopted is forcibly applicable to the cases at bar. 

In Pidcock v. Harrington (C. 0.) 64 Fed. 821, the main question 
was whether the anti-trust act conferred on a private person a right 
to sue in equity to restrain the act f'orbidden by the statute. It was 
determined that an action at law for damages was the only remedy 
of a private person. In analyzing the statute, Judge Coxe said: 

"The flrst Ihree sections are pénal statutes. They give no civil remedy. Sec- 
tion 4 vests the right to institute proceedings in equity in the district attor- 
neys of the United States, and, together with section 5, prescribes the procédure 
'.n such suits. Section 6 provides for the seizure and forfeiture to the United 
■States of property illegally owned under the provisions of the act. So far, then, 
.'he act is a public act providing no private remedy. If it ended with section 
0. there would probably be no prêteuse that it sanctioned a suit lilîe the one at 
bar. What foUows, however, in no way strengthens the complainant's posi- 
tion. The only section which gives a private remedy is the seventli, which is 
as foUows." Then, setting eut section 7 in the very language of the stat- 
ute, the court proceeded to say: "But for this section, no private person 
would hâve any standing in court, and, as the only right conferred by it is 
the right to sue for damages in a court of law, it follows that the point pre- 
sented by the demurrer is well founded. The précise question was decided in 
favor of the views hère expressed in Blindell v. Hagan (C. C.) 54 Fed. 40, 
afflrmed in 56 Fed. G96, 6 C. C. A. 86." 

See, also, 14 Enc. PI. & Prac. 55. 

It is insisted by plaintiffs' counsel that, in so far as the statute 
authorizes the recovery of damages above those actually sustained, 
the actions must be regarded as pénal. As, undoubtedly, the 
chief object of this section of the statute is remédiai and protective, 
the fact that damages above actual compensation are allowed 
would not change the real character of the action. In many civil 
actions for the redress of private wrongs, exemplary or punitive 
damages may be allowed by the court or jury, but this does not 
make the action pénal. As was said by the suprême court of the 
United States in Eailway Co. v. Humes, 115 U. S. 512, 6 Sup. Ct. 110, 
29L. Ed. 463: 

"The injury actually received is often so small that in many cases no effort 
would be made by the sufiferer to obtain redress if the private interest were not 
supported by the imposition of punitive damages." 

In suits for the infringement of patents in the event a verdict is 
rendcred for the plaintiff, the court is expressly authorized to enter 
judgment for any sum above the amount found by the verdict as 
actual damages, not exceeding three times the amount of the ver- 
dict, together with the costs (Rev. St. § 4919); and under section 
4921, a court of equity, when exercising jurisdiction, is empowered 
in like manner to incrcase the damages found; the statute provid- 
ing: 

"And the court shall hâve the same power to increase such damages, in its 
discrétion, as is given to increase the damages found by verdicts in actions 
* the nature of actions of trespass upon the case." 
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Nevertheless, Campbell v. City of HavCThill was an action on the 
case for infringément of letters patent, in which it was adjudged 
that the statntç of limitations ôf tlie several states applied to 
such actions, and the suggestion that the action was pénal evi- 
dently did not occur to counsel or the court. 

Another vieW affecting the proper interprétation of the statute 
should be mentiohed in closing thé discussion of this point in the 
case. Section 3 of the statute déclares unlawful and prohibits 
every trade combination or trust contract, and inflicts punishment 
for a violation pf the statute by enactitig that : 

"Bvery person -«yho shall make any suçh contract or engage in any such 
comblnaition or çonsplraey, shall be deemed gullty of a misdemeanor, and, on 
conviction thereoï, shall be punished by fine not exceeding fivé thousand dol- 
lars, or by Imprisonment not exceeding one yeâr, or by both said punishments. 
In the discrétion of the court." 

It would be unusual to discover that a statute inflicted punishment 
for infringément of its provisions by fine and imprisonment, or 
either, and again in the form of pecuniary penalty for the same act. 
A Sound rule of interprétation would be that when a statute in- 
flicts punishment by way of fine and imprisonment at the suit of the 
State for a public wrong affecting the whole community, and also 
oonfers a rémiédy on a party for private injuries resulting from 
breaches of the statute, the latter will not be regarded as a pen- 
alty unless the statute so déclares. It was accordingly so de- 
cided by the suprême court of Ohio in Railway Co. v. Methven, 21 
Ohio St. 586. A statute jp^roviding for a fine or penalty usually 
either fixés thé àmount, or prescribes maximum and minimum limits 
withih which ihe amount must be flxed by the court or Jury, as 
the pilnishihèilt, and the amount bears nb direct relation to damages 
sustained by private injury. The amottût of damages which may 
be recoveted in the remédiai action afîorded by section 7 of the act 
in question isdéterminedby the iiijury sustained, and the actual com- 
pensation therefot increased to treble that amount. The damages ac- 
tually clainaed hère in the flrst case are laid at thé sum of $50,000, and 
in the second 'f 20,000. Thé great disproportion between thèse sùms 
and the maximum limit of the fine imposed by section 3 is a cir- 
cumstance admitting of no rational explanation, if the damages 
recovered uùder section 7 must be regarded as a penalty inflicted 
as punishment, like the fine imposed under section 3. Thèse and 
other characteristic points of différence between pénal and remé- 
diai actions support the conclusion arrived at that thèse actions 
are remédiai and compensât ory only. 

The question now remains whether the statute of limitations of 
the State relied on is applicable to thèse actions, or actions of the 
class to which they belong. The statute (Shannon's Code, § 4466) 
expressly déclares the législative purpose and intent to prescribe a 
bar to "ail civil actions other than those for causes embraced in the 
foregoing article," the limitation of real actions baving been provided 
in the preceding article. Sections then foliow prescribing a period 
of limitation to varions suits, such as actions for injuries to the per- 
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son, and statute penalties, among which is section 4470, whicb reads 

as follows: 

"Actions for injuries to personal or real property; actions for the détention 
01- conversion of personal property, witliln three years from tlie accruing of 
the cause of action." 

The words "personal and real property" are by the Code itself 
(section 63) thus deflned: 

"The Word 'property' ineludes both personal and real property; the words 
'Personal property' include money, goods, chattels, things in action, and évi- 
dences of debt; 'real estate,' 'real property,' 'lands,' include lands, tenements 
and hereditaments, and ail rights thereto and interests therein, équitable a» 
well as légal." 

A définition of "personal property," as given by a critical writer, 
and fully sustained by authority, is in thèse words: 

'■Personal property ineludes every kind of chose in action, nslng that term in 
its very widest sensé. It ineludes, that is to say, every movable which cannot 
be touched, or intangible movable. ïhus it ineludes 'debts,' in the strict sensé 
of the term, and also everything (not an immovable) which can be made the 
objeet of a légal claim; as, for exaniple, a person's share in a partnership prop- 
erty." Dicey, Confl. Laws, p. 313. 

See, also, 1 Schouler, Pers. Prop. (3d Ed.) 2-17. 

It will be observed that by the very terms of the act of congress, 
the remedy of a suit to recover damages is only conferred on "any 
person who shall be injured in his business or property." The suits 
in thèse cases must, therefore, necessarily be construed as actions 
to recover damages for an injury to "business or property." 

The plaintifif in the tirst-named case is engaged in no business 
whatever, and the plaintiffs in the second case are engaged in the 
business of taking contracts to furnish and place in position pipes 
and fittings. They do not deal in or handle pipes and flttings as 
merchants or dealers would do. It will admit of question whether, 
in an action under the statute for an injury to business alone, it 
would not be necessary for a plaintifl to allège that he was engaged 
in interstate trade or commerce, in order to corne within the pro- 
tection of the act. Dueber Watch-Case Mfg. Co. v. E. Howard Watch 
& Clock Co. (C. C.) 55 Fed. 851; Bishop v. Preservers' Co. (C. C.) 51 
Fed. 272. In Lowry v. Association (C. C.) 98 Fed. 817, facts are dis- 
closed which, in respect of both the character of business and method 
of injury to such business, bring the case within the anti-trust act. 
However, the injuries alleged in the déclarations as grounds for re- 
covery are not injuries to any business in which the plaintiffs were 
engaged. The suits are clearly for the recovery of the différence be- 
tween the fair market value of the goods purchased and the unlaw- 
ful priées arbitrarily fixed by the trust combination; or, stated in 
another form, the suits are to recover back, as damages, the sums 
of money unlawfully demanded and paid, increased threefold by the 
express direction of the act. Now, money bas been declared to be 
personal property, not only by state statute, but again and again 
by text writers and in judicial statement. Confessedly, the déclara- 
tions présent no case of an injury to property at ail unless it is per- 
sonal property. I am unable to perceive that the actions are for in- 
juries other than to personal property. 
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The contention, finally, is that section 4470 of Shannon's Code 
6f Tennessee is applicable only when the injury is direct. Such 
an interprétation would disregard ail progress, and carry us back 
to thé old action of trespass. Before the refonned code Systems of 
pleadîng adopted in most of the states, the action on the case had, 
by wide application, become the remedy for every wrong or injury 
to Personal property to which trespass would not apply. Trespass 
upon the case would lie for every civil wrong to chattels personal, 
%'hëther corporeal or incorporeal, and whether the injury was di- 
rect and immédiate or indirect and consequential. And. Steph. PL 
§. 52; Bish.Noncont. Law, § 45; Coolev, Torts (2d Ed,) 510; Poil. 
Torts (5th Eng. Ed.) pp. 13, 22, 495. "See, also, Oarrol v. Green, 
02 U. 8. 509, 23 L. Ed. 738; Eailway Co. v. Clark, 38 U. S. App. 
573, 20 C. C. A. 447, 73 Eed, 7«, 74 Fed. 362; Cockrill v. Butler (C. C.) 
78 Eed. 679. No valid reason could be suggested for a construction of 
the statute which would restrict its application within such nar- 
rpw limits in view of the wide and varions applications of actions 
Oh the case. The words of the statute, "actions for injuries to 
Personal or real property," are gênerai, and in no wise restricted 
by the spécifie mention of actions for détention or conversion. If, 
indged, money unlawfully obtained as alleged in thèse déclarations 
is hot à direct injury, the civil wrong belongs to a class for the 
redress of which trespass on the case had been a long-used remedy 
at thetime of the adoption of the Code. In 1 Add. Torts (6th Ed.) 
§ 27, ït is said : 

"If ope man lias obtained money from another through the médium of op- 
pressjQn^ imposition, extortion, or deeeit, or by the commission of a trespass. 
sùch money is, in contemplation of law, not the money of the wrongdoer, but 
oî the injured persbn, whose title to it cannot be destroyed and annuUed by the 
Iraudulent and ùnjust dispossession." 

The author then, declaring that an action will lie to recover back 
money paid under such conditions, continues : 

"Such an action also lies against ail persons who extort money for doing 
what they are by law bound to do without payment or reward, or who recelve, 
f^nd hâve in thelr possession, and wrongfuUy detain, the money of another; 
'for,' as it bas been observed, 'no man will venture to take, if he iinows he is 
liable to refund.' " 
1. 

The doctrine is supported by référence to cases in which it was 
decided that money may be recovered back when wrongfully paid 
under différent circumstances. Thus, excessive charges demanded 
by a carrier of goods for transportation, and paid by the consignée 
in order to get possession, would support an action to recover back 
the excess. So, of money paid under the coercion of threatened 
litigation, or money unlawfully demanded and received by a revenue 
otticer for the release of goods seized, or other like payments wrong- 
fully demanded and taken. In 2 Greenl. Ev. (16th Ed.) § 224, the 
distinction between an action of trespass and an action on the case 
is stated clearly, and in the fewest words possible, thus: 

"By the former, redress is sought for an Injury accompanied wlth actual 
force; by the latter, it is sought for a wrong without force." 
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And in référence to the character of the injury which would sup- 
port an action on tlie case it is further observed: 

"So, though the property was forcibly taken, the force may be waived, and 
trover, whicli is an action on the case, may be sustained, for the value of the 
lîoods." Id. § 226. 

The extended use of the action of trespass on the case is w«ll 
'ndicated by the following définition, which bas been generally 
accepted as accurate: 

"The writ of trespass upon the case lies where a party sues for damages for 
anv wrong or cause of complaint to which covenant or trespass will not apply." 
And. Steph. PI. § 52. 

See, also, upon this subject, Coclvrill v. Butler (C. G.) 78 Fed. 679, 
and authorities there cited. 

The circumstance that an exorbitant price for a commodity 
arbitrarily fixed by a trust combination is demanded and received 
through the médium of a contract of purchase in no wise affects 
or changes the real nature of the injury as an unlawful taking and 
détention. "The commission of an act speciflcally forbidden by law, 
or the omission or failure to per-form any duty speciflcally iinposed 
by law, is generally équivalent to an act done with intent to cause 
wrongful injury. Where the harm that ensues from the unlawful 
act or omission is the verj' kind of harm which it was the aim 
of the law to prevent (and this is the commonest case), the justice 
and necessity of this rule are manifest without further comment." 
Poil. Torts (5th Ed.) p. 23. 

In Conk v. Bailroad Co., 1 Tenu. Cas. 409, possession of thé goods 
was obtained through a contract for transportation, and the action 
was for the value of the goods. "The action," said the suprême 
court, "is for the détention or conversion of the plaintiff's property. 
It is true, the contract for carrying the goods is averred, and that 
the défendant failed to comply with it. Yet the gist of the action 
is the détention or conversion of the property, by which it was lost 
to the plaintiflf." It was held that three years was the limitation. 

In the light of this exposition of the law in respect of the form 
and proper application of the older and well-deflned remédies, the 
inquiry into the législative purpose disclosed in the section of the 
Code with which I am dealing ought not to involve a question of in- 
terprétation which will not admit of satisfactory answer. The Code 
of 1858 is a systematic compilation enacted as such, every part of 
M'hich must be read in view of this circumstance, and not as an in- 
dependent enactment. Forms of actions were abolished by the Code, 
and the statute of limitations does not dépend on the form, but on 
the cause, of action. Conk v. Bailroad Co., 1 Tenn. Cas. 409. In 
construing the words "actions for injuries to personal or real prop- 
erty," as found in section 4470, it seems allowable to refer to sec- 
tions 4437 and 4438 in the preceding chapter, under the same title, 
both chapters belonging to part 3 of Shannon's Code, which treats 
^'Of the Redress of Civil Injuries." In the sections last referred to 
the Code undertakes to deal with ail actions in the well-recognized 
classes of actions ex contractu and ex delicto, and to completelyabol- 
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ish forins Of iaction. Section 4437 déclares that "ail contracts may 
be sued on in the sàme form of action," and section 4438, dealing 
with the gênerai • subject of torts, provides that "ail wrongs and in- 
juries to the property, in which tooney oiily is demanded as dam- 
ages, may be redressed by an action on the facts of the case." No 
valid reason çoiild be offered to support an interprétation which 
would give tp the words "actions for injuries to personal or real prop- 
erty," in section 4470, a meaning more restricted than the sensé in 
which the wprds "ail wrongs and injuries to the property" are used 
in section 443$. It is hardly to be doubted on any substantial 
ground that the législative purpose in both sections was to include 
and provide for every species of injury to personal property included 
in the more g^eral or collective name of torts or civil wrongs. The 
uew remedy provided by,congress must be enforced just as like ac- 
tions within the same jùrisdiction (Campbell v. City of Haverhill; 
Cockrill V. Butler), in accord with Eev. St..§ 914, The actions are, 
therefore, prpsecuted açcôrding to Shannon's Cojle Xenn. § 4438, as 
actions "pn thé facts of the' case'*; and, agree?iWy,to Kev. St. § 721, 
as exppunded in the cases last cite4,(also, Brady v. Daly), the state 
statute of limitations furnishes the rule of decisioij. 

Having regard to the reai hature and purpose of the actions, I eon- 
clçdë that they are suits fpr an injury tp perspnal property, and 
witjïin section 4470 of the state statute of limitatipns prescribing 
a period of three years as a' bàr to such suits. It folîows, of course, 
that section 4469 is inapplicable. Accordingly, thp demurrer as to 
the second pleâ is sustained, and as to thé third plea overruled. 



WESTERN INDUSTEIAL 00, et al. v. DODGB et al. 
(Circuit Court of Appeala, Flfth Circuit. May 15, 1900.) 
" \ ■ , ;,,^No.'899.' ■ 'i 

VkNDOr's Lien— Extension to OTheb Lands— Contract^Cônstruction. 

i Plaintiffs sold and conveyèd to S., M., and J. 36 tracts of land, reserv- 

Ing in the deeds therefor a vendor's lien to secure the payment of certain 

_ promissory notes for part of the purchase prlce. Thereafter, and before 

' the payment of sald notes,, M. and J., who had succëeded to the Interests 

I of S. thereln; conveyëd saiâ lands, with nùmerous other tracts of land, to 

1 W; the deed reelting thàt the conveyan<»e was made "subject to ail Incum- 

brances floy existl^g upon any or ail oj the lands hereby conveyèd," and 

also made ànother deed of, the same lands to the same grantee, wherein 

the larter assumed "âll thé Incumbraxices npw exîstlflg" upon the lands 

described. Snbsequently pWlntifCs entéred iritoa wrlttén agreemeni: with 

■\''W., whereby the latter cbotuild itself ?fop tbe paymênt of sald purchase- 

mpney notes,i the tlme foj- the payment thereof was extended by plaintiffs, 

the vendor's lien originally reserved th^rein was referred to as a contin- 

Uln^ lien, and It Wâs providéi^ that W.'s default in itlje jpayment of taxes, 

6t of the principal gndîtitei^èst on ^ald ratési shoûld,Operate to matùrè, 

arllfof ttié noteâ; ife?d;that^ tinddr the above-mentionéâ 'instruments, plain- 

,; tiffs were entltled to a-fii'st; Ueft upop.the 36 tracts "fyî land eonveyed by 

;, therp to S., M., and J., tor.t^ie satisfaction of ,sai(3,, notes, ; but that they 

ivere not entitled to any lien' whafever upon the othér' lands embraced in 

- the déeds f l'om M. and J. to W. ' '.. • '•\>! 
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App€al from the Circuit Court of the United States for the North- 
ern District of Texas. 

P. B. Stanley, M. A. Spoonts, George Thompson, and D. T. Bomax, 
for appellants. 
Chas. K. Bell, for appellees. 

Before FARDEE, McCORMIOK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The record in this case is volumi- 
nous. There are 432 closely-printed octavo pages, which embrace so 
much of the record as the parties deemed it necessary to print. 
There are also four briefs, each of which présents in libéral display 
the learning of the eminent solicitors who appear for the respective 
parties. It would be tedious and unprofltable to reproduce in this 
opinion the manifold pleadings, the propositions and counter prop- 
ositions of fact and law, and the multiplied minute distinctions 
which, with microscopic keenness and intensity, bave been made to 
obscure, and tb almost hide, the few vital and simple facts and prin- 
ciples on which the case hinges. 

On February 12, 1890, the complainants sold to G. P. Meade, Wm. 
r. Sommerville, and J. Grant Jones the 36 tracts of land ârst de- 
scribed in the complainants' bill, and conveyed the same to the pur- 
chasers by 36 sépara te deeds. In part considération for thé purchase 
of each tract, the purchasers executed three several promissory 
notes, maturing at différent dates, bearing interest from date, and 
providing for the payment of 10 per cent, on the principal and inter- 
est as attorney's fées if the notes were not paid without suit; and 
both in the deed and in the notes mention was made that a vendor's 
lien was retained on the land to secure the payment of the notes 
given in each case, respectively. Meade, Sommerville, and Jones, 
though not so named in the deed to them, were in fact trustées for 
an unincorporated association known and called the "Wichita Colony 
Company." The members of this unincorporated association, before 
the 15th of February, 1891, became substantially the only stockhold- 
ers in the défendant the Western Industrial Company. Before that 
time Sommerville had released his right and interest as one of the 
trustées to the other two, Meade and Jones, and on February 15, 
1891, thèse two trustées, on the request of the cestui que trust, con- 
veyed to the défendant the Western Industrial Company, which took 
titie as trustée for the same par-ties, the 36 tracts of land which had 
been sold to Sommerville, Meade, and Jones by the complainants, 
and, along with thèse 36 traCts of land, very numerous other tracts 
of land, amounting in the aggregate to more than 150,000 acre». It 
appears that Meade and Jones executed two deeds to the défend- 
ant the Western Industrial Compîiny, bearing the same date, Feb- 
ruary 15, 1891, and purporting to convey the same land, which is 
more particularly described in one of the deeds than in the other. 
In one of thèse deeds this language appears: "This conveyance is 
made subject to ail incumbrances now existing upon any or ail of 
the lands hereby conveyed." This deed was authenticated for rec- 
ord before D. T. Bomar, a notary public, on March 14, 1891, and ap- 
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peïi;ra to.l^a^beeii filed for rççori^ ip Wi«Wta,coui}ty, Tex., on June 
25, 1895. In the other deed this language appears: : "3Know ail men 
by thèse présents, that we, Gr. P. Meade and J. Grant Jones, of the 
cbiiilty or TaYrâiâ ïind etatè ofTèxaè, îoiè' and in considération of the 
sum of 1357,666.66, to us cash in hand paid, and the assumption of 
ail the incumbrances now existing upôii 1:he heteinafter described 
lands by the Western Ixidnatrial Company, hâve this day granted," 
etc. This deed also was authenticated for record on the 14th of 
March, 1§01^ before D. T, Bomar, notary, public, and was filed for 
record in Bayîorcounty on March 23, 1891. The Mil ayers, and the 
answei;, pf the Western IndustrialiÇompàiiy admits, that on Decem- 
iber 9, 1892, and, on divers other dç-^es prior and subséquent thereto, 
t"he Western Indu striai Company, byiits agreement in writing signed 
iby its proper offlcers thereunto duly authorized, acknowledged itself 
bound for, ïipd.iP^'omised to pay to the (qomplainants, the indebted- 
ness evidenced 1^1 the notes of Mea^e, Sommerville, and Jones to the 
complainants. The bill avers, and the answer of the Western In- 
du striai Company admitSj that at the «pecial instance 'and request of 
that Company, and in considération of $3,201.12 paid on account of 
the indebtedness evidenced by the notes declared on, the complain- 
ïtnts by a. contract in writing agreed toa^id did extend the time of 
payment of ail of the notes, agreeing in détail as to the terms of the 
-extension; and that thereafter the défendant corporation, at différ- 
ent times, paid on the notes divers sums of money, a portion of which 
wias applied to the satisfaction of the interest thereon, and a part to 
the principal thereof; and that the complainants and the company 
then made up, settled, and stated an a,ccount in writing of ail sums 
of money which the défendant corporation then paid, and which it 
had.before, that time paid, on the indebtedness evidenced by the 
nofes in qnestiçn. On Jùly Ij 1892, Meade and Jones, by their deed 
in writing, (July authenticated for record on July 7, 1892, and filed 
for record in the proper oflftce in Baylor çountyj Tex., on August 8, 
1892, had undertakçn to release any lien they had, or might be sup- 
p^ed to hâve, on any of the land çonveyed in the two deeds of Feb- 
ruajry 15, 1891; and bothi before and after Jùly 1, 1892, and before 
August 14, 1895, the Western Industrial Company had, by varions 
deeds and other, instruments in writing, duly executed and recorded, 
in! fsfvor of tbe Jearious other défendants in this bill, çonveyed, in- 
.^jMçberedj and dealt with the numerous tracts of land constituting 
ithg t50,000 açfîes or moueembraced in the deeds of Meade and Jones 
,of idatia February 15, 1891. In this condition of affairs, the complain- 
;8U^im this suit and the Western Industrial Company did, on August 
lt4, J.895, enter into this agreement in writing: 

',"^hîs agreement, made and entered Into by and between Mellssa P. Dodge, 
éxfeéujTlx, and William E. Dodge, Jr., and D. Stuart Dodge, executors, of the 
twili; of William B.Dodge, late of the state, eoiiûty, and clty of New York, a 

•ertifted copy ofsaj^ will, wltfe its probate, from the surrogate's court of the 
^cpïinty of New Xp*. state of New York, having beretpfore been filed in the 
qfflce of the county çlerk of Lampasas county, Texas, parties of the first part, 
aiid the Westeril' Industrial Company, a corporation duly iiicorpprated under 
the laws of the state of lowa, and having a permit from the state of Texas 
authorizing Jt tp transaet business in Texas, party of the second part, wlt- 
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nesseth that whei-eas, the estate of Wm. E. Dodge did heretofore convey t» 
the parties named below the following sections of land situated in Bavlor 
eonnty, Texas, to wit: 



No. of Sec 


Priée. 


Date of Sale 


57 


|1,300 00 


Feb. 12/90. 


59 


1,300 00 


do. 


61 


1.3G0 00 


do. 


63 


2,400 00 


do. 


65 


2,300 00 


do. 


83 


1,720 00 


do. 


97 


1.800 00 


do. 


103 


2,200 00 


do. 


109 


2.720 00 


do. 


111 


2,520 00 


do. 


113 


2,440 00 


do. 


115 


1,800 00 


do. 


117 


1,720 00 


do. 


119 


2,000 00 


do. 


151 


1,700 00 


do. 


161 


2,600 00 


do. 


187 


2,600 00 


do. 


195 


2,500 00 


do. 


197 


2,320 00 


do. 


199 


2,440 00 


do. 


201 


1.920 00 


do. 


203 


2,440 00 


do. 


205 


2,720 00 


do. 


207 


2,600 00 


do. 


209 


2,200 00 


do. 


211 


2,440 00 


do. 


215 


2,000 00 


do. 


217 


1,920 00 


do. 


219 


1,920 00 


do. 


221 


2,440 00 


do. 


223 


3,000 00 


do. 


227 


2,520 00 


do. 


229 


2,200 00 


do. 


231 


2,200 00 


do. 


235 


1,920 00 


do. 


237 


1,600 00 


do. 


239 


1,700 00 


do. 


243 


2,600 00 


do. 



Nanie of Purcliaser. 



G. P. 

Meade. 



W. F. Som- 
merville. 



J. G. 

Joues. 



(Part of) 



"And whereas, said purchasers did pay one-fourth of the purchase priée for 
each tract upon delivery of deed, and did exécute three proniissory notes, 
each for one-fourth of the purchase price, due on February 12, 1891, February 
12, 1892, and February 12, 1893, respectively, said notes providing for 6% in- 
terest per annum, the interest upon each note being made payable annually on 
February 12th, and each note retaining the vendor's lien; and whereas, the 
Western Industrial Company has become the purchaser of each of said tracts 
from thé vendees of the estate of Wm. B. Dodge, and as a part considération 
thereîor did assume the unpaid purchase money due said estate; and whereas, 
ail intérést on each of said notes has been paid down to February 12, 1895 (the 
interest from February 12, 1894, to February 12, 1895, being settled at the rate of 
5% and 60$^, or (%) three-fifths of the principal sum due upon each of said notes, 
originâlly maturing in 1891, has been paid, and the party of the second part 
desit:es ah extension on the remaining unpaid purchase money, which Is granted 
for the considérations, and subject to the conditions, named below, to' wit: 
First, the party of the first part has and does hereby reduce the rate of inter- 
,est cm. each of said notes from 6% to 5%, commencing February 12, 1895: sec- 
ond, the party of the second part hereby releases and relinquishes ail daims 
thàt hâve heretofore arisen or may hereafter arise or accrue against the estate 
101 F.— 58 
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of Wm. B. Dodge, growing out of any confllct in the boundary Hnes of said 
surveys wlth other sùrvéys or wlth each other; third, the party of tlie second 
part agrées and binds Itself to pay up annually ail taxes assesaed against sald 
property, and to keep same free from tax sales; fourth, the party of the sec- 
ond part agrées and blnds Itself to pay to the parties of the flrst part, at the 
office of the estate of Wm. E. Dodge, In the city of New York, annually, on 
February 12th In each year, the annual interest of 5^ npon the unpald principal 
due upon each of said purchase-money notes, and in addition thereto to pay on 
February 12, 1896, 20%, or Vsth, of the original principal sum due upon each 
of sald notes, maturing origlnally in 18&1, and on February 12, 1897, to pay the 
remainder of sald flrst notes, and on or before February 12, 1900, to pay the 
said notes whieh origlnally matured in 1892 and 1893, together wlth the inter- 
est then unpald on same; fifth, the parties of the second part reserve the 
right to pay up in fuU any one or more of sald notes at any time wlthin sald 
extension; sixth, it is especially agreed and understood that the f allure on 
the part of the party of the second part to strictly perform the obligations 
assumed by it In Items third, fourth, and flfth of thls agreement shall ma- 
ture each and ail of said notes, at the option of the party of the flrst part, 
and the same may thereupon be coUected, allowlng 5 per cent, interest instead 
of 6 per cent. In witness whereof said parties hâve hei?imto signed thls 
agreement on thls the 14th day of August, A. B. 1895. 

"Estate of Wm. B. Dodge. 

"Melissa P. Dodge, Ex. 

"D. Stuart Dodge, Ex. 

"ïhe Western Industrlal Co., 
"By Morgan .Tones, Vice Président" 

Leamed discourse touching tlie origin and character of vendors' 
liens and implied liens in equity, and ingénions reflnements as to the 
distinctions obtaining between thèse and éxpressly retained liens in 
the nature of a mortgage appearing on the face of a deed or pur- 
chase-money note, and the laborious array of judicial ppecedents to 
indicàte and illustrate the construction to be placed on the assump- 
tion clauses in the deeds of February 15, 1891, ail bluéh themselves 
away beyond the vanishing point before tlie explicit deàlings of the 
parties to the agreement of August 14, 1895, as the saine appear on 
the face of that instrument and in the previous transactions we hâve 
recited. It is clear to us that the compMnants at the time of en- 
tering into the agreement of date Augusl 14, 1895, had not in con- 
templation, and in good conscience could not then hâve had in con- 
templation^' ^nd niay not now look to or rely upon, a flrst mortgage 
lien or any pilier lien accrujng to them iipon or againgt the 150,000 
oc more acres of land, which they had mvev owned, embraced in the 
deeds of Meade and Jones of date February 15, 1891, to which référ- 
ence has been made, and of whiCh they db not claim to hâve had any 
knowledge or notice other than liiàt cpnstructivè notice rèsulting 
from the recordlng thereoif, preeisely similar in kind and estent to 
the constructive notice with which they were then charged of ail the 
dèalings of the défendants In référence to this 150,000 and odd acres 
of land. It is therefore clear to us that the complainants hâve for 
the satisfaction of their debt the flrst lien on the lands described in 
the.bill as having been sold and conveyed by them on February 12, 
1890, which they were careful then to éxpressly retain, and which 
they were so caréful to protect by the agreement of August 14, 1895. 
It is equally clear to us that the deàlings of the complainants with the 
Western Industrial Company since February 15, 1891, ail along down 
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to and including the agreement of August 14, 1895, conclusively 
show that thej did not claim, and they should net now be allowed to 
claim, a flrst mortgage lien, or any other lien, in advance of judg- 
ment, against the other lands described in their bill, and held by the 
decree in this case to be ultimately subject to the satisfaction of 
their debt. 

The défense attempted to be set up by the Western Industrial Com- 
pany, joined in by the other défendants, and based upon alleged 
fraud on the part of the complainants in having paid a commission 
to J. W. Jennings, is not, if well pleaded, sustained by the proof. 
This défense having wholly failed, as the circuit court also found, the 
amount of the indebtedness due to the complainants, as shown in 
the decree, namely, the sum of $^59,740.80, with interest thereon at 5 
per cent, per annum f rom the llth day of December, 1899, the daté 
of the decree, appears to be admitted by ail the parties, or, if not so 
admitted, to be amply proved. The whole case being now before us, 
we reverse so much of the decree of the circuit court as adjudges 
that the complainants hâve a lien on any of the land described there- 
in other than the 36 tracts of land flrst therein described; and, as 
thus reversed and amended, the decree of the circuit court is now 
hère afïirmed and rendf^red as the decree of this court. The costs 
of this appeal are adjudged against the appellees. 



MYEKS V. CHICAGO, M. & ST. P. KY. 00. 
(Circuit Court, N. D. lowa, W. D. June 4, 1900.) 

1. IlAiMtOADs — Personal Injury— Defective Cko.ssing— Evidence— Instruc- 
tions TO J0RY — New Trial. 

PlalntifCs horse became frightened at one of defendant's trains, but fol- 
lowed the hlghway until It came to the rallway crossing, when plalntiff 
was thrown ont of lier buggy by the severlty of a jolt caused by the 
■wheels strlklng the coverlng to a waterway under the road, whleh was 
Bo constructed as to form a ridge across the highway. The évidence 
showed that the ridge was not an obstruction to tlie safe use of the cross- 
ing, under ordinary circumstances, and that, if plaintifC's horse had been 
traveling at a reasonable rate of speed, plaintlfC would hâve been carried 
• over the crossing without Injury. Held, that the court properly inatructed 
the jury that défendant was not négligent in permitting the rldge at the 
crossing to exist. 

3. Same— Proximatb Cause— Evidence— Instudotions to Juhy. 

It appearing from the évidence that défendant was not négligent in per- 
mitting the ridge at its railroad crossing to exist, because of its safety 
for ordinary travel, the court properly instructed the jury that the condi- 
tion of the crossing was not the proximate cause of the accident to plaln- 
tiff, though the contact of the wheels of her buggy therewith, whlle her 
horse was running away, caused her to be thrown ont and injured. 

On motion for new trial flled by plalntiff. 

Lewis & Lewis, for plalntiff. 

Shull & Famsworth and H. H. Field, for défendant. 

SHIBAS, District Judge. On July 16, 1898, the plaintifl received 
severe personal injuries from being thrown from a buggy in which 
she was riding, at a crossing over the line of the défendant railway 
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Company near the town of Akron, in Plymoutli county, in this state. 
For the reeoyery of the damages thus caused the plaintiJÏ, this action ■ 
was broaght, and on the trial before the court and jury the plaintif!: 
based her right of recovery on two grounds: First^; that thç rail- 
way Company negligently caused ov permitted steam to escape from 
an engine upon its track, ther'eby frightening the horse drawing the; 
buggy in which plaintiff was seated, and causing it to run away; 
and, second, that the crossing of the highway over the railway, which 
it was the duty of the défendant company to keep in safe condition 
for use by the public, was in bad and unsafe condition, and as a re- 
suit the plaintiff was thrown from the buggy, and received the in- 
juries complained of. 

The évidence on the trial showed that the plaintifE and her daughter, 
the latter driving the horse, were passing along the highway at a 
point where it approached the crossing, and while at some little dis- 
tance from the crossing a freight train overtook them* and the horse 
took f right thereat, and ran away, but in its flight foUowed the high- 
way until it reached the railway crossing, when first the plaintiff, 
and then the daughter, were thrown from the vehicle. Upon ]the 
question whether steam was negligently allowedi or caused to escape 
from the engiae, thereby frightening the horse, the évidence was in 
conflict; and the court instructed the jury that if they found frQm, 
the évidence that, when approaching the crossing, the parties in 
charge of the engine negligently caused or permitted steam to es- 
cape from the engine, thereby frightening the horse, that would jus- 
tify them in ânding a verdict for the plaintiff, without regard to the 
question of thegoodor bad condition of the crossing; for the évidence 
clearly showed that the rapid speed of the horse caused the plaintiff, 
to be thrown from the buggy, and therefore, as the rapid speed of 
the runaway horse was due to its f right, if that was caused by the 
négligence of the company in causing or permitting the escape of the 
steam from the engine, then the proper causal connection was proven 
to exist between the négligent act of the company and the resulting 
injury to the plaintiff. The court further instructed the jury that if 
they fouhd under the évidence that the défendant company was pot 
in fault in causing the fright of the horse, or, in other words, did 
not negligently cause or permit the escape of steam from the engine, 
then the verdict must be for the défendant, for the reason that the 
évidence would not justify them in flnding that the condition of the 
crossing was the proximate cause of the accident. 

Under thege instructions, the jury found for the défendant; thus 
flnding that the fright of the horse was not caused by any négligence 
oï fault on part of the railway company. The plaintiff now moves 
for a new trial on the ground that the court erred in not submitting 
to the jury the question of the condition of the crossing, and in ruling 
that, under the évidence, its condition was not the proximate cause 
of the accident to plaintiff. In support of the motion for nevs^ trial, 
it is earnestly Contended by counsel for plaintiff that the îàcts ht 
the case bring it within the rule recognized in that class bf cases 
of which Manderscheid v. City of Dubuque, 25 lowa, 108, is a fair : 
type. In; that ç&m plaintiff 's hofses ran away, and in passing over 



MYERS V. CHICAGO, M. & ST. P. RY. CO. 917 

a bridge forming part of one of tlie city streets one of the horses fell 
into a liole in the bridge, and broke ite leg. It was ruled that the 
plaintilï could recover tor the injury thus caused to the horse. The 
principle recognized in this class of cases ia that if there is a de- 
fect in the highway of such a nature that it may cause injury in the 
ordinary use of the highway, and if in fact an injury is caused to 
person or property by such defect, then a recovery may be had against 
the party whose négligence caused the defect, even though the pri- 
mary cause of the accident may be traceable to another matter, such 
as the running away of the horse or the like. In thèse cases it will 
be found that the defect was of such a nature as to cause danger 
in the ordinary use of the highway, such as a hole in a bridge, an ex- 
cavation in a Street, an unfenced or unprotected embankment, or the 
like. In other words, the defect was such that it would constitute 
in itself an eflicient cause of injury without regard to the speed of 
the vehicle suflering the accident, although the résultant damages 
might be increased in case of a rapidly moving wagon or carriage. 

In the case now before the court it was clairaed on behalf of the 
plaintilï on the trial that the crossing in question was in bad condi- 
tion in several particulars ; that at the point where the highway turned 
to meet the approach to the crossing proper there was a mud hole 
at one side of the traveled track; that there was a sluice or water- 
way constructed under the wagonway, distant some ten or more feet 
from the rail of the track; that the top of this waterway, which 
extended across the highway practicaliy at a right angle, was about 
a foot higher than the top of the rails, distant ten feet or more; and 
that the planks forming the crossing at the raila had become worn, 
so that the rails were one or two inches higher than the planking. 
The évidence wholly failed to show that the mudhole at the side of 
the traveled track contributed in any degree to the accident, but it 
was clearly proven that when the buggy reached the covered water- 
way the bump or jolt resulting from its passage over the ridge formed 
by the covering of the waterway was such as to throw the plaintifl 
ont of the vehicle, and upon the ground, thus causing the injuries 
complained of to the person of the plaintilï. This "ridge," to call it 
such, had existed in the highway for years. It had been driven over 
daily by ail who had occasion to use the crossing. It was not shown 
or claimed that it had ever caused an accident to any one. The évi- 
dence, without contradiction, was to the eflfect that the ridge was 
not an obstruction to the safe use of the crossing, under usual and 
ordinary circumstances. The testimony of the persons who had 
been in the habit of driving over this crossing proved that, if the 
plaintiff's horse had been traveling at any reasonable, even though 
fast, rate, the plaintiff would hâve been carried over the crossing 
without injury. The plaintiff was undoubtedly thrown out of the 
buggy by the severity of the jolt caused by the wheels striking the 
so-called "ridge," but the dangerous character of the jolt was due to the 
rapid speed of the horse, and not to any inherently dangerous condi- 
tion of the crossing resulting from the existence of the ridge across 
the same. To sustain the contention that its présence in the high- 
-way would hâve justiûed the jury in flnding that thereby the crosa 
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ing had not been maintained in a safe condition would require the 
holding, as matter of law, thàt it is incumbent on cities, towns, coun- 
ties, and railway companies, upon whom the duty of keeping the 
highwaye in proper condition îs placed, to so maintalii them that they 
are not only in safe condition for usual and ordinary nse, but to keep 
them in such smooth and even condition that they may be safely 
passed over at any rate of speed that a frightened and runaway horse 
may be able to àttain. The inequality produced in the surface of 
the crossing by the so-called "ridge," due to the covering ovèr the 
waterway, was not greater or more dangerous iû its eflect than the 
inequalities that exist in ail the ordinary roads and highways of the 
country, but wMch do not make them at ail unsâfe for ordinary use 
by the public. From our common observation, we ail well know 
that in nearly every mile of the highways of thé country there are to 
be found dépressions 6r ridges, or other inequalities of the surface 
of the road, which do not interfère with the safe use of the high- 
way when traveled over in the usual and ordinary method, but which 
are suflScîent to cause seyeïé jolt» to a vehicle passing over them 
at an Unusualand very ïiigli rate of speed. As already stated, the 
évidence on the trial shoWed that the plaintiff was thrown from 
the buggy as â reeult of the jolt caused by the wheels striking the 
inequality in the surface of the roadway produced by the covering 
over thé waterway. If thereby a Cause of action was creatéd in 
favor of plaiBftiff against thé défendant, it must be because thé duty 
and obligation is imposed iipoû the défendant to keep the surface of 
the raiïwày àt tté crossing so smooth and free from ail inequalities 
that no seriôus jar or jôlt will be caused thereby to vehicles passing 
over thé crossing at the ùnusual and high rate of speed attained by 
a frigbtened and runaway horse. This certainly Is not the law, and, 
as the eVidfeûcé clearly proved that the inequality in the surface of 
the crossing was not such as to prevent a safe use of the crossing 
in the usual and ordinary methods of travel, the court was justified 
in instructing the jury that there was no évidence in the case which 
would sustain a ânding that the défendant company had been négli- 
gent in causing or permittirig this inequality to exist on the surface 
of the highwày. 

Ûpon the trial before the jury, thé plaintiiï claimed that the de- 
fendant had been guîlty of négligence in two particulars: First, in 
permitting ati unnecessary escape of the steam, thereby frightening 
the horSe, and causing it to run away, which resulted in the plaintiff 
being thrown from the buggy, to lier injury; second, that the dé- 
fendant had hot exercised proper care in constructing and maintain- 
ing the crossiilg in Siafe condition for ordinary use, as a resuit of 
which the plaïntiff was injuréd by being thrown from the vehicle 
in which shë Was riding. ' ' 

It is now contended, in'sùpport of thé motion for new trial, that 
lie court erréd in charging the jury that the condition of the cross- 
ing c^buld not bé held, under the fâcts of the case, to be a proximate 
cause of the accident, and conscf<5Îtlèht injury, to plaintiff. If the 
court Was justifléd in the ruling tUtit the évidence would not sustain 
a finding thàt the Company Had' bdén négligent in causing or per- 
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mitting the existence of the ridge or inequality in the surface of 
the highway, then it was justifled in saying to the jury that the 
proximate cause of the accident was not the condition of the cross- 
ing, but it was the speed of the horse. In the brief of counsel for 
plaintiff it is said: "The suprême court of the United States hâve 
clearly, tersely, and comprehensively given us a définition of 'proxi- 
mate cause' in Railway Ce. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256, 
where the court say : 'The inquiry must, theref ore, always be wheth- 
er there was any intermediate cause disconnected from the primary 
fault, and self-operating, which produced the injury.'" If the case 
now before the court was one wherein the injury complained of 
resulted from the horse falling into a hole in a bridge, or into an 
excavation in the highway, or over an embankment or other like 
defect in the highway, then it might be maintained that the defect, 
being of a character that, through its own opération, would cause 
injury to the users of the highway, should well be held to be the 
proximate cause of the injury resulting therefrom. The alleged de- 
fect in this case was not, however, of that description. In and by 
itself, it would not cause such accidents as happened to the plaintiff. 
As already said, this inequality in the surface of the crossing had 
existed for years, and its position was such that it must be passed 
over by every vehicle that was driven over the crossing. It was 
not shown that it had ever caused, or aided in causing, an accident 
other than the one in which the plaintiff was injured. By itself, it 
was not a self-operating or efifîcient cause of the accident. As is 
said by the suprême court in Insurance Co. v. Boon, 95 U. S. 117, 
24 L. Ed. 39a : "The proximate cause is the efficient cause, — the one 
that necessarily sets the other causes in opération. The causes that 
are merely incidental or instruments of a superior or controlling 
agency are not the proximate causes and the responsible ones, though 
they may be nearer in time to the resuit. It is only when the causes 
are independent of each other that the nearest is of course to be 
charged with the disaster." Under the facts of this case, it must 
be held that the primary, efficient, and proximate cause of the ac- 
cident in question was the rapid speed of the horse, due to its fright- 
ened condition, and that, while the ridge in the crossing aided in 
giving the jolt to the buggy which caused the plaintiff to be thrown 
therefrom, it was but an incident in the opération of the efficient 
cause of the accident, and not an independent and self-operating 
cause. If the évidence had been such that a flnding of the jury to 
the effect that the défendant had been négligent in allowing the 
existence of the ridge at the crossing could hâve been sustained, 
then the question would hâve been presented whether this négligence 
did not form, at least, a contributory cause to the accident, for which 
the défendant might hâve been held liable; but, if the court ruled 
correctly in holding that the évidence was not sufflcient to sustain 
Such a flnding, then this suggested question could not arise in the 
case. In view of the serions injuries caused to the plaintiff by the 
accident in question, I hâve carefully considered the ruling at the 
trial of which complaint is made, but I can flnd no sufûcient grounC 
in the évidence for submitting the question of the condition of the 
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crossîng tù tlae jury for their considération, and, in that vîew of the 
case, l'èïio flnd no error in the instructions to the jury. The motion 
for new trial is therefore overruled. 



In re GOODMAN. 

(Circuit Court of Appeals, Seventli Circuit May 11, 1900.) 

, No. 657, 

AfPEAii— Time op Takino — How Perpected. 

An appeal Is not taken until the order allo-wlng the same and the bond 
are flled in the court in whlch the decree or order appealed from is en- 
tered, and tlils must be done within the time allowed by statute for taking 
the appeal. 

On Motion to Dismiss Appeal. 

F. C. Winlvler, for the motion. 
Hugo iPam, opposed. 

Before WOODS, JENKINS, and GKOSSCUP, Circuit Jndges. 

PER CXJRIAM. The motion to dismiss the appeal in this case be- 
cause not talcen within 10 days after the entry of the order appealed 
from must be sustained. The pétition for an appeal and an appeal 
bond were presented to the judge out of court, and an order indorsed 
on the pétition granting the prayer for appeal, and an approval of the 
bond indorsed thereon, were signed by the judge on the last day on 
which an appeal could be talœn, and were delivered to counsel for the 
appellant; but they did not reach the hand of the clerk and were not 
filed in tlie court below until the next day. In Brooks v. Norris, 11 
How. 204, 13 h. Ed. GC5, was laid down the rule, often reaflSrmed since 
in respect to appeals as well as writs of error, that "a writ of error is 
not brought, until flled in the court to which it is addressed, and whose 
record is to be removed by it; and, therefore, though the writ is tested 
within five years, if it be not flled in the court which rendered the judg- 
ment until after the expiration of that period, it is barred." See the 
cases cited under Brooks v. Norris, 5 Notes U. S. Eep. 23. See, also, 
Herrick v. Dock Co., 43 Wis. 93, and Harkrader v. Wadley, 172 TJ, S. 
148, 163, 19 Sup. et. 119, 43 L. Ed. 399. The appeal is therefore dia- 
missed. 



EVANS V. NELLIS. 
(Circuit Court, N. D. New York. May 23. 1900.) 

1. CORPOBATIONS— KAN8A8 StATUTK RelATINQ TO LiABILITT OF StOCKHOLDBR» 

— CONSTITUTIONALITT. 

The Kansas act of Jaauary 11. 1809, whlch repealed the prlor statutes 
for carryiBg into efCect the provision of the state constitution securing 
dues from corporations by an additional liability of stockholders equal 
to the amount of stock owned by each by giving any judgment ereditor 
of a corporation, on return of an exécution nulla bona, the rlght to en- 
force payment of his jndgment by an action agalnst any stockholder to 
the extent of such stockholder'.s additional llablllty, and which substitnted 
for such statules provisions waking such additional liability of stockhold- 
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ers an asset of the corporation, to be collected in full by a receiver, and 
applied to the payment of the costs and expenses of the recelvership, and 
to ail the debts of the corporation ratably, any excess to be returned to 
the stockholders, as a rétroactive measure is invalid as impairing the ob- 
ligation of contracts, inasmnch as it deprives both the judgment creditor 
and the stockholder of substantial rights arising by eontract under the 
former statute, — the former by depriving him of the right to enforce the 
additional liability of any particular stockholder for his own exclusive 
benefit, and by dlverting a portion, and perhaps ail, of the amount col- 
lected from sueh stockholder to the payment of c-osts and expenses which 
are not "dues of the corporation," and of claims of simple eontract cred- 
itors, to which it was not applicable under the former statute; the latter 
by depriving him of the right, in an action agalnst him, to interpose any 
défense he might hâve against the judgment creditor suing by subjecting 
him to suit for the full amount of additional liability imposed by the con- 
stitution, regardless of the amount of the judgment indebtedness of the 
corporation, by which such liability was previously limited, and by apply- 
ing the sum so collected from him to the payment of matters for which 
he was not liable under the constitution or the statute in force when he 
became a stockholder. 
2. Same. 

The défense that such act is unconstitutional as impairing the obliga- 
tion of contracts made by a stockholder in a suit brought against him 
thereunder by a receiver cannot be avoided by the receiver by consentiug 
tuai recovery shall be limited to tlie amount of the judgment indebted- 
ness of the corporation, since the act repealed the statute so limitlng the 
defendant's liability, leaving no law in force under which it can be so 
limited, and the act itself gives the receiver no authority to consent to 
such limitation, but requires him to "immediately instltute proceedlngs 
against ail stockholders to collect » * * the additional liability of such 
stockholders equal to the par value of the stock held by each," and pro- 
vides that such collections "shall be held for the beneflt of ail creditors." 

At Law. Action to recover stockholder's additional liability ot 
$60,200 under the constitution and laws of Kansas. 

Facts. 

The plaintiff is a citizen of Kansas and sues as receiver of the Interstate 
Loan & Trust Company, a corporation organized under the laws of that state 
July 22, 1885. The défendant is a citizen of New York, and was and is the 
owner of 602 shares of the capital stock of said loan and trust Company of 
the total par value of |60,200. On the 31st of December, 1897, one E. B. Cris- 
sey recovered a judgment against the said Company for $6,792.20 and on the 
5th of .Tune, 1899, another judgment was recovered by the same plaintiff for 
$5,289.50. In 1896 one Hannati G. Streeter recovered a judgment against the 
Company upon which upwards of $2,000 Is still due. Upon each of the three 
judgments an exécution was duly levied and returned unsatisfled. In addition 
to thèse judgments there is a claim against the said company of $500 and 
interest, not reduced to judgment. On the 9th of June, 1898, the plaintiflC was 
duly appointed receiver of the said company and subsequently by order of the 
court was directed to invoke the provisions of sections 14 and 15 of the Kan- 
sas statute, published .Tanuary 11, 1899. Thèse sections are as follows: 

"Sec. 14. That section 32, chapter 23, of the General Statutes of 1808, be 
and the same is hereby amended to read as foUow: Sec. 32. If any exécu- 
tion shall hâve been issued against the property or elïects of a corporation, 
except a railway or a religious or charitable corporation, and there cannot 
be found any property upon which to levy such exécution, such corporation 
shall be deemed to be insolvent, and upon application to the court from which 
said exécution was issued, or to the judge thereof, a receiver shall be appoint- 
ed, to close up the affairs of said corporation. Such receiver shall Immedi- 
ately institute proceedings against ail stockholders to collect unpaid subscrip- 
tions to the stock of such corporation, together with the additional liability 
of such stockholders equal to the par value of the stock held by each. Ail 
collections made by the receiver shall be held for the beneflt of ail creditors. 
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and shall be disbiirsed In sUeh manner and at such times as the court may 
direct. Should the collections made by the receiver exceed the amount neces- 
sary to pay ail claims agalnst such coi'poration, together wlth ail costs and 
expenses of the receivership, the remainder shall be distrlbuted among the 
stockholders from whom collections hâve been made, as the court may direct; 
and in the event any stockholder bas not paid the amount due from him the 
stockholders making payment shall be entitled to an assignment of any judg- 
ment or judgments obtained by the receiver against such Stockholder, and 
may enforce the same to thé extent of his proportion of claimS paid by theœ. 
"Sec. 15, Thàt section 46, chapter 23, of the General Statutes of 1868, be 
and the saine is héreby amènded to rèad as follows: Sec. 46. The stockhold- 
ers of every corporation, except railroad corporations or corporations for re- 
liglous or charitable purposes, shall be liable to the credltors thereof for any 
unpaid subscriptlons, and in addition thereto for an amount equal to the par 
value of the stock owned by them, such liabllity to bé considered an asset of 
the corporation In the event of insolvency, and to be collected by a receiver 
for the beneflt of ail credltors." 

The aet of January llth repealed sections 6, 9, 24, 32, 41, 44 and 46 of the 
Kansas General Statutes of 1868. Sections 32 and 44, so repealed, provided as 
follov?s: 

"Sec. 32. If any exécution shall hâve been Issued against the property or 
effects of a corporation, except a railvyay or a religious or charitable corpora- 
tion, and theré cannot be found any property whereon to levy such exécution, 
then exécution may be issued against any of the stockholders, to an extent 
equal in amount to the amount of stock by him or hêr owned, together with 
any amount Unpaid therebn; but no exécution shall issue against any stock- 
holder, except upon an order of the court In whlch the action, suit or other 
proceeding shall have beefl' brov^ht or Instituted, made upon motion in open 
court, after reasonable notice in writing to the person' or persons sought to 
be chargea; and, upon Such motion, such court may order exécution to issue 
accordlngly; or the plàintifï in the exécution may proceed by action to charge 
the stockholders Vfith the amoun^ of his judgment" 

"Sec. 44. If aiiy corporation, Created undér this or any gênerai statuté of 
this State, except railway or charitable or religious corporations, be dissolved, 
leavjng debts unpaid, suits may be brought against any person or persons who 
were stockholders at the time of such dissolution, without joining the corpo- 
ration in such suit; and if judgment be rendered, and exécution satlsfled, the 
défendant or défendants may sue ail who were stockholders at the time of 
dissolution, fOr the recovery of the portion of such debt for which they were 
liable, and thé éxecution upon the judgment shall direct the collection to be 
made from property of each Stockholder, respeetively; and if any number of 
stockholders (défendants in the case) shall not have property enough to sat- 
isfy his or théir portion of the exécution, then the amount of deflciency shall 
be divided equally among ail the remainlng stockholders, and collections made 
accordlngly, déducting from the amount a sum in proportion to the amount 
of stock owned by the plaintiff àt, the time the company dissolved." 

The provisions of the constitution of Kansas applicable to this controversy 
are as follows: 

Article 12, | 1. "The législature shall pass no spécial act conferrlng cor- 
porate powers. Corporations may be created under gênerai laws; but ail 
Such laws may be amended or repealed." 

Article 12, § 2. "Dues from corporations shall be secured by Individual lia- 
bllity of the stockholders to an additional amount equal to the stock owned 
by each stockholder; and Such other means as shall be provided by law; but 
such individual liabilities shall not apply to railroad corporations, nor cor- 
porations for religious or charitable purposes." 

Section 10, art. 1, of the constitution of the United States provides that: 
"No State * » • shall pass any bill of attalnder, ex post facto law, or law 
impairing the obligation of contracts." 

The principal défenses relied upon are: 

First. That the act of .Tanuary 11, 1899, in so far as it attempts to alter or 
impair rights existing and settled at the date of its passage, is in contraven- 
tion of the constitution of the United States and, to that extent, vold. Sec- 
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ond. That the cause of action is barred by the statute of limitatious. Third. 
That a receiver appolnted by tlie courts of Kansas cannot sue in this juris- 
diction. 

L. A. Stebbins and George Lawyer, for plaintiff. 
Andrew J. Nellis, pro se. 

OOXE, District Judge. The Interstate Loan & Trust Company 
was organized in 1885. The défendant became a stockholder in 1889. 
The flrst judgment was recovered against the company in 1896 on 
which |2,000 is still due. The second judgment was recovered in 
1897 and exécution was returned unsatisfied in January, 1898. The 
plaintiff was appointed receiver of the company in June, 1898. Dur- 
ing this time and until January, 1899, when the act giving the re- 
ceiver a right to recover the additional liability of stockholders was 
passed, the General Statutes of 1868 of Kansas were in force. In 
order to ascertain the effect of the subséquent législation it is neces- 
sary to understand what were the rights of the parties when that 
législation took effect. Section 32 of the statutes of 1868 provided 
that if an exécution were returned nulla bona against a corporation 
an exécution might issue by order of the court against any of the stock- 
holders to an extent equal in amount to the amount of stock owned 
by him, or the plaintiff in the exécution might proceed by action to 
charge the stockholders with the amount of his judgment. On the 
6th of January, 1898, therefore, the plaintiffs in the Crissey and 
Streeter suits had a right of action against the défendant, but only 
for the amount of their judgments. Any défense by way of counter- 
claim or set-off which the défendant had against Crissey or Streeter 
was available to him in such action. By section 44 he was given 
an action of contribution against the other stockholders, so that had 
he been required to pay the Crissey and Streeter judgments he could 
hâve compelled the other stockholders to pay their proportionate 
shares. 

In the récent décision of Whitman v. Bank, 176 U. S. 559, 20 Sup. 

et. 477, Adv. S. U. S. 477, 44 L. Ed. , the suprême court has settled 

most of the vexed questions regarding the organic and statute law of 
Kansas as it existed prior to the amendments of 1899. The foUowing 
propositions may be deemed decided : 

First. The words of the Kansas constitution providing that "dues 
from corporations shall be secured by individual liability" are not 
merely directory to the législature but of themselves déclare the 
stockholders' liability and to this extent are self-executing. 

Second. The constitution and the statutes must be taken together 
as forming one body of law, the statutes prescribing the mode of en- 
forcing the constitutional liability. "Whatever else may be said 
about the remedy it is direct, certain and available to every créditer 
of a corporation, and leaves to the stockholders the adjustment be- 
tween themselves of their respective individual shares of the corpo- 
rate obligations."' 

Third. The liability of the stockholder, though statutory in its 
origin, is contractual in its nature. In other words, each of the 
stockholders entered into a contract, authorized by statute, with each 
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other and wîtli the creditors of the corporation that debts establiahed 
by judgment àgainst tlie corporation mîgbt be collected of them to 
an amount equal to the amount of their stock provided there wàs no 
corporate property upon which to levy. They also agreed that one 
stockholder paying such judgment might hâve contribution from 
ail the others. 

Applying the law of the Whitman Oase directly to the facts now 
before the court, it will be seen that the défendant was only under 
obligation to pay the Orissey and Streeter judgments and such other 
debts as were reduced to judgment. If he had a défense against 
any of thèse judgment creditors he could assert it. If he were re- 
quired to pay he could himself compel other stockholders to con- 
tribute. Having paid ail judgment creditors his obligation ceased. 
Hoyt V. Bunker, 50 Kan. 574, 32 Pac. 126. On the other hand Orissey 
and Streeter were vested with certain important and valuable rights 
under the . contract between them and the stockholders. They as 
individuals could enforce their judgments against any stockholder 
wherever found. They were not called upon to share the amount so 
recovered with simple contract creditors or to pay any part thereof 
to a receiver or as costs and fées of the officers of the court. If one 
of thèse judgment creditors were the first to sue a sol vent stock- 
holder whose liability was equal to the amount of the judgment his 
debt was safe. This, then, was the situation when the law of IS'JO 
went into opération. The new law wrought a sweeping and radical 
change. New Jiabilities are created and new remédies are provided. 
Section 2;{i, as amended, provides for the appointment of a receiver 
upon an exécution being returned nulla bona. ITie receiver so ap- 
pointed shall close up the affairs of such coi-poration and shall im- 
mediately institute proceedings against ail the stockholders to co)- 
lect unpaid subscriptions and the additional liability. The money 
thus collected shall be held for the beneflt of ail the creditors and 
shall be used under the direction of the court to pay the costs and 
expenses of the receivership and ail claims against such corporation. 
Any judgment obtained by the receiver against a stockholder who 
has not paid the amount due from him may be assigned to the stock- 
holders who hâve paid and enforced by them against the delinquent 
stockholder for his proportionate amount. Section 46, as amended, 
provides that the stockholders shall be liable to the creditors for 
unpaid subscriptions and in addition thereto for an amount equal to 
the par value of the stock owned by them, such liability to be an 
asset of the corporation to be collected by a receiver for the benefit 
of ail the creditors. Under the former law the stockholder's addi- 
tional liability was an obligation to pay the judgment creditor who 
was unable to collect his debt from the corporation. Under the prés- 
ent law this liability is an asset of the corporation for the beneflt 
of ail the creditors. Under the former law the right to collect his 
judgment rested with the judgment creditor. He could act irame- 
diately. Nothing but his own lâches could impair this right. Uit- 
der the latter law the judgment creditor has no advantage over the 
most ne'„'liKent and snpine contract creditor. Ail alike must trust 
to the discrétion of the receiver; if he fails in duty the debt of thf 
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judgiiient créditer is lost. In tlie one case the entire indebtedness 
of,the stockholder was applied without diminution upon tlie judg- 
ment. In the other case the entire amount coUected may by order 
of the court be devoted to the payment of the receiver's commis- 
sions, coste and expenses. TJnder the former law the stocliholder 
could avail himself of any défense, counterclaim or set-ofE he might 
hâve against the pursuing créditer. Thèse défenses no longer exist. 
Under the former law, when he had paid the judgment creditors the 
liability of the stockholder ended; now he must pay the entire amount 
to the receiver even though it be twice the amount necessary to pay 
the corporation's debts. Whether any of the balance be returned 
or not dépends largely upon the economy, prudence and honesty of 
the receiver. In short, the new law destroys, absolutely, ail rights 
which the judgment creditor, qua a judgment créditer, possessed; 
takes away ail right of independent action and compels him to share 
pro rata with ail the creditors. As to the stockholder, it deprives 
him of défenses which would defeat the fermer action, compels a full 
payment when a partial payment was oftentimes sufflcient and de- 
votes the amount recovered to the payment of obligations not men- 
tioned in the former statute. It ie not diiBcult to suppose a case 
where a stockholder absolutely safe from pursuit under the former 
act may be flnancially ruined under the présent act. For instance, 
where a stockholder was sued for, say |lO,000, by the only judg- 
ment creditor. If the judgment creditor owed the stockholder the 
sum of 110,000 it is manifest that he could not recover. Or, assume 
a situation where the entire amount recovered is consumed in paying 
the expenses of the receivership. In the flrst of thèse instances the 
receiver takes money which could not be coUected under the former 
act; in the second, he appliee the money coUected to the payment of 
obligations which are created for the flrst time by the act of 1899. 
and which are not "dues from corporations." Ward v. Jeslin (C. C.) 
100 Fed. 676. It is true that under the prier statute in certain cir- 
cumstances an equal amount might be recovered, but the stockholder 
might discharge his entire obligation by paying much less than the 
full amount. Under the présent law his liability is increased by com- 
pelling him to pay the full amount and by applying it in payment 
of an entirely new class of obligations. 

Since the trial of this action the suprême court of Kansas, in the 
case of Woodworth v. Bowles, 60 Pac. 331, has declared unconstitu- 
tional similar provisions of the Kansas statute relating to the lia- 
bility of stockholders in banks. Section 55 of chapter 47 of the act 
of 1897, provides that the receiver shall, after the expiration of one 
year, institute the proper proceedings in the name of the bank for 
the collection of the liability of the stockholders to be distributed 
pro rata among the creditors. No action by creditors against stock- 
holders shall be maintained unless it shall appear to the satisfaction 
of the court that the receiver has failed te begin the action as re- 
quired by law. The court held that if the statute were given a rétro- 
active construction it was invalid because it deprived creditors of 
their right to maintain proceedings against the stockholders or, at 
least, pf«tponed that right for a year. The court says: 
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"The act of 1897; idoes'not assume to abrogaté the contract or relieve the 
stockholder frpm lia-bllity, but it does assume to do two other J^Uiugs: First, 
to suspend for oiie year the pursuit by the créditer of the spécial remedy 
afforded by the laws IH existence at the tline of the making of the contract; 
and, second, to deprlve the cteditor of such remedy altogether if the receiver 
at the end of the year should institute an action for hlm and; fpr the other 
ereditors, in which last-mentioned case the fund collected by the receiver is 
to be dlstributed pro rata between ail the ereditors. * • * if, howerer, 
the new enactment, although not designed to efCect the substantial right, does 
nevertheless embarrass or substantially delay the créditer in the collection 
of the debt, it will be held to hâve impalred the obligation of the contract. 
We deem section 55 of the law of 1897, in Its application to existlng eontracts 
between ereditors and stockholders, to be an enactment of the latter kind. 
* * * If the receiver should institute an action and colleçt the llability, 
even though every stockholder should be solvent and should discharge his 
llability in full, the créditer might, nevertheless, not receive full payment of 
his claim. He must share :wrlth other ereditors. • • • Vigilance and dill- 
I gence on the part of a créditer, in the pursuit of one or the other of his remé- 
dies in one or another of the côntiiigencies stated, might avall to sëcure the 
payment of hi^ claim In fuU.^ Uhder the statate as it now exists, vigilaûce 
and diligence may avail nothing." 

It is thought that the logic of this opinion when applied, in similar 
circumstances, to the law of 1899 in its rétroactive aspect, must re- 
suit in a similar judgment In Bronson v. Kinzie, 1 How. 311, 11 
L. Ed. 143, the suprême coiirt decided that where a mortgage con- 
tained a power to the mortgagee to sell on breach and thereby pay 
the debt, a subséquent law giying thé mortgagpr 12 months to re- 
deem and prohibiting th0 , property 'from being sold for less than 
two-thirds its àppraised v^ltie, so altèréd the remedy as to impair 
the obligation of thè contract. Barnitz v. Beverly, 163 U. S. 118, 
16 Sup. et. 1()42, 41 L. Ed. 93. It is true that a law will not ordi- 
narily be declared unconstitutional on the objection of one whpse in- 
tëreets are not injuriously aflected by the objectionable features. If 
the accusations against the act in question were only those which 
might be presented by thé judgment ereditors, whose rights hâve 
manifestly been invaded, there might be more difBculty in declaring 
it invalid. There are, however, exceptions to the gênerai rule which 
are stated by Judge Cooley to be found in cases "whère it is évident, 
from a contemplation of the statute and of the purpose to be accom- 
plished by it, that it would not hâve been passed at ail, except as 
an entirety, and that the gênerai purpose of the législature will be 
défeàted if it shall be held valid as to some cases and void as to 
others." Cooley, Const. Lim. (4th E^.) 219. It would, indeed, be a 
étrange anomaly if the statute in question were held valid When at- 
tacked by stockholders and invalid when attacked by judgment ered- 
itors. Such a construction would léad to endless confusion and in- 
justice. But, as has been seen, the cohtractual rights of the stock- 
holders hâve been impaired equally with those of the judgment ered- 
itors. It is undoubtedly true that whatever belongs merely to the 
remedy may be changed as the législature may direct, but the court 
cannot believe that this familiar rule is applicable to a law which 
makes such fundamental changes in the terms of the contract. 

The case of Hill v. Insurance Co., 134 TJ. S. 315, 10 Sup.' Ct. 589, 33 
L. Ed. 994, is relied on by the plaintiff. The point decided is well 
stated in the syllabus: 



EVANS V. NELLIS. 927 

"A State statute which confers upon a judginent creditor of a corporation, 
when exécution on a judgment against tlie corporation is returned unsatls- 
fled, the power to summon in a stocliholder wlao has not fully paid the sub- 
scription of his stoclc, and obtain judgment and exécution against him for 
the amount so unpaid, in no way increases tlie liability of the stoclîholder 
to pay that amount; and, inasmueh as he was before then liable to an action 
at law by the corporation to recover from him such unpaid amount at law, 
as well as to a suit in equlty, in common with other similar stoclsholders, 
to compel contribution for the benefit of creditors, no substantlal right of the 
stockholder is violated."' 

It is manifest that the case involved merely a change of remedy. 
The défendant was liable at law to pay the amount of his subscrip- 
tion for which he had given his notes to the company. Then came the 
law permitting a judgment creditor to collect the amount due but 
changing in no way the extent of the liability. The court says: 

"His undertaking was to pay each and ail of his notes on demand, and 
it was entirely compétent for the législature, as a régulation of the business 
and affalrs of the company, to give its creditors a new or additional remedy 
by which this undertaking could be enforced in their behalf— such remedy 
not increasing the debtor's liability." 

That the liability of the défendant has been increased is pointedly 
illustrated by the fact that whereas under the pre-existing statute 
the recovery could be for the sum of $16,000 only, the original com- 
plaint demands judgment in the sum of |60,200, and there is no doubt 
that the existing law permits euch a recovery. The injustice of 
such a situation is impliedly conceded by the plaintiff who at the trial 
voluntarily consented to limit the amount of the recovery to $16,000. 
In the brief the plaintiff's counsel asks the question : 

"What différence does it make to the défendant whether he pays $16,000 
to the plaintiff or to the individual creditors of the Interstate Loan & Trust 
Company?" 

The answer is: 

None, but it makes a différence of $44,200 whether judgment Is entered 
under the old law or under the new, and this is the proper test to apply 
when considering the question of the defendant's liability. 

The plaintiff, admitting that certain parts of the act, if given a 
rétroactive effect, may be decided to be unconstitutional, contends in 
the brief as follows: 

"The act of January 11, 1899, authorlzes a recovery against the défendant 
to the amount of $60,200. We ask a recovery in this case of about $16,000. 
Conceding, for the sake of the argument that the statute is unconstitutional 
In so far as it authorlzes a recovery to the full amount of the liability of the 
défendant, is there any valid reason why the $16,000 that is constitutlonal 
cannot be separated from the SCO,200 which is unconstitutional, will not the 
intent of the législature be carried out thereby?" 

The difficulty with this reasoning, as it seems to the court, is that 
it assumes that there is some provision of the act of 1899 which au- 
thôrizes a recovery of $16,000. Where is the provision? Ail former 
provisions limiting the recovery to the amount of the judgments hâve 
by this act been swept away. There is no alternative provision for 
an action at law in favor of the judgment creditors or by the receiver 
to recover the amount of their judgments. The provision seems 
to be mandatory. "The receiver shall immediately institute proceed- 
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ings against ail stoekholders to collect • * * the additional 'lia- 
bility of such stoekholders equal to the par value of' the stock held 
by each." The suit is brought under this section. of the law and if 
the law falls the suit falls with it. There is no other provision au-, 
thorizing an action at law in favor of the receiver for the amount 
of the judgments. The concessions of the receiver cannot affect the 
question of the constitutionality of the law. A plaintiff suing undef 
a void law cannot make it valid by agreeing to receive one-fourth 
of the amount demanded. If the law, as a rétroactive measure, be 
clearly invalid, and the défendant insists upon the point, it is not 
easy to see hovF the court can avoid pronouncing the judgment of in- 
validity because the plaintifE consents to make the recovery no more 
onerous than it would hâve been under a former statute which has 
been repealed. 

It follows, therefore, that the law in question impairs the obliga- 
tion of the defendant's contract if construed to act retroactivély and, 
to that extent, is invalid. The complaint is dismissed. 
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(Circuit Court of Appeals, Fifth Circuit. May 1, 1900.) 

No. 891. 

1. Railroads—Negligbncb— Personal Injtjrt-— Evidence— Directing Vàn. 

DICT. 

Plaintiff testified tliat, upon belng advlsed by the conductor that dé- 
fendant'» frelght train would remain on the side traek 40 or 50 minutes, ' 
he entered one of the cars to look after his cattle, and that whlle in there 
the car was suddenly moved a few feet, and as suddenly stopped, without 
warning, tlirowing the weight of half the cattle in the car against him, 
and pushing him against a trough, whereby he recelved a serlous injury 
in his abdomen. Plaintiff did not mention the fact of his having been 
hurt to any of the servants of défendant, though he proceeded with his 
car of cattle to its destina,tion, where he and an employé drove the cattle 
to a ranch 37 miles distant. A witness who saw plaintiff before he went 
into the cattle car and immediately after he came out testified that he 
saw a différence in plaintiff after he came out, and that he had a bruised 
place on his side. The conductor, brakeman, and engineer of the train 
testified that the car which plaintiff entered was not moved while he was 
in it. Held, in an action for damages, that the court properly refused 
to direct a verdict for défendant. 

2. Same— Damages. 

There being évidence tending to show an injury to plaintiff 's spine, It 
was not error to refuse to instruct the Jury that. If they found for plaiiv 
tiff, they should not estimate anything for such injury. 

3. SaME— CONTRIBUTORT NEGLIGENCE — INSTRUCTION TO JURT. 

Defendant's request for an Instruction that plaintiff could not recover 
if his oWn négligence contributéd to his Injuries being fully embraced in 
the charge of the court, the refusai to further instruct the jury on such 
point ^Vas not error. ■ ■■ : • 

4. Same— Aggravation of Injury— Damages— Instructions to Jury. 

After plaintiff recelved the injury complained of, he continued his jour- 
ney to' the point where the cattle were to be discharged, drove them 37 
miles across the country tô his ranch,, where lie remained for a few days,' 
and then returned to his home, traveling part of the distance afoot. and 
part by , stagecoach. Althougli suff«ring severe pain most of : th^ tipie. 
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he did not consult a physician until after his return home, and there was 
évidence that a part of tlie troubles resulting from plaintiff's injury could 
hâve been speedily cured at small expansé, and without hazard, by 
prompt surgical treatment. Held, that the court should havo instructed 
the jury, as requested by défendant, that plamtiff! could not recover for 
pain or sufferlng, either physical or mental, which he may bave sustaiaed 
by reason of his failure to use ordinary care in having himself treated 
or operated upon by physieians. 

In Error to the Circuit Court of tlie United States for tlie Eastern 
District of Texas. 

T. J. Freeman and W. T. Armistead, for plaintifE in error. 
J. F. Jones, for défendant in error. 

Before PAKDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. G. R. L. White, the défendant in 
error, brought his action against the Texas & Pacific Railway Com- 
pany, the plaintiff in error, claiming damages for an injury alleged 
to hâve been received by him, while a passenger on the railway com- 
pany's railroad, through the négligence of its servants. He had 
shipped a car of cattle by this railroad from Jefferson to Abilene, in 
Texas, and was traveling by contract on a drover's pass for the pur- 
pose of caring for the cattle on the way. They arrived at Dallas 
on the morning of November 25, 1897. At the time of arrivai the 
plaintiff was in the caboose asleep. He was awakened by the con- 
ductor of the train, and told that his car of cattle needed his atten- 
tion, and to get up and look after them, which he proceeded to do. 
He alleged and testitied that in a few minutes after he was awakened 
he left the caboose, and going towards'the car which contained his 
cattle he met the conductor, and asked him how long the train would 
remain standing on the side track, and was told that it would remain 
40 or 50 minutes. He then proceeded to his car, and by the use of 
a prod pôle got up ail the cattle that were down, except one in the 
middle of the car, which he could not get up with such help as he 
could render from the outside of the car. He therefore entered the 
car to open the press of the standing cattle, so that he could relieve 
the one that was down; and as he was about to do this the car 
was suddenly moved a few feet, and as suddenly stopped, without any 
warning to him, throwing the weight of half of the cattle in the car 
against him, and pushing him against a trough; whereby he received 
a serious injury in his abdomen, resulting in causing him great pain, 
and in producing a serious and painful disease of his bowels, and 
Sharp, severe, and continuing pain in his spine or back, and in pro- 
ducing varicocele. He gives détail of symptoms and suffering un- 
necessary to recite. The défendant answered by a gênerai démarrer 
and a gênerai déniai. The conductor, the engineer, and the brake- 
man on the train ail testifled that the car did not move during the 
time that the plaintiff was in it. It was shown without dispute that 
the plaintiff did not at any time mention the fact of his having been 
hurt to any of the servants of the company; that he proceeded with 
iiis car of cattle, riding on the top of that car, from Dallas to Ft. 
iWorth. There the cattle were unloaded, and after a few hours re- 
101 F.— 59 
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loaded, ;diwi%- which time i^ was with the servants àfthe conipany, 
and did iWOt iWention havfflg received any injury; tbat he then pro- 
ceeded on the tiain, earrying the cattle from Ft. Worth to Abilene, 
Whete the saine were discharged, and he and an employé of his took 
charge ofthem, and droye thein to his raniih ih Jones county, a dis- 
tance of 37 miles from Àbilenë, the plaintiff trâyeling on foot; that 
he remained at his ranch several days, and then walked to Anson, and 
from thertett-aVeled by stage to Abilene, 'wherô he took the train, 
and proceeded to Winnsboro, where his family then were. During 
this jourçeyipg, which consumed. about 10 days, hemade no complaint 
toany of the servants of the company of havingreçelved any injury 
on the ppmpany's car. He testifled that he woujd not hâve gone 
into fhë car hàd not the côndùctot told llim that tliè Car vs^as going 
to s(tand theirej that.after he was hurt he went tp the caboose, and 
laid idô^ii ' liàli an hour, ahd. then vcèht and got on the car which 
had his' câttlfe in it a few inii^utès bëfpté'the train left Dallas; that 
a mail nàijiîed Càrpénter, wllô had sbtilè ëattle on the saûie train, weût 
to the 'èâbck)se with himj fhàt he tbld Çarpentér that he was hurt 
and sii^ering; 'and opèned hjè clbthès t<y'see if the skiû was broken 
anywhçèë. Carpehter teistifled that he saw thé plaintiff before he 
went iûto the ëattle caç, arid à!lso saw him ihimediately after he came 
ont, and |saw à différente ih him af tei^ hé came but; that the plaintiff 
hàd à bmiged jblàce on his sidé, and sâîd he thought he was badly 
hùrt. He shôwed Carpëhter'-the bfuised' place. "Hie plaintiff testi- 
fled that the reàSbh hé did nbt téllthe i^ailtoad peoplè about his being 
hurt at the tîhië, was that there wais not a raiiroad man about the 
caboose ^hen Ué gôt back tb it. There was nb brakeman where he 
was on the traih^ Hë Içft the caboose, and wént to his car, before 
they gbt i^eàdy tb leavë. Thë railroàd men were with the train when 
it got to Fti /^brth, and thëre were raîlrbad men in the engine ail 
the way. "W^èii the train stopped at Ftl' Worth he could hâve told 
thèm abbtit îï[but did not do it that hé remembérs, and he does not 
know whàt thèy conld havé donè for him if hé had told them; that 
he was ambig 'strangers thëré ât Pt. Worth. He aleo testifled that 
he suffered miibh in goifl^ffom Abilene to his ranch; that imme- 
diately after teCeiving the hurt — that iôj'as soon as he recovered and 
got his baïànbë^*-he left thé car becaufee'he was scared; that he did 
not think théjbi that he wak serioùsly hart; that, though it pained 
him consider^bly; he siîpïwsed heivo'uiaget over it, and the reason 
he did not Wie a physiciàn nntil he gôtback to Winnsboro was be- 
cause he had topes of wéaiHing it Otit, and that it would pass off; 
that he wanted tb get back to his home, where he could get his family 
physiciàn; that at Anson, on thé way back to Abilene, he suffered 
sb much that those who wére with hâû àdvised him to get a doctor, 
but he told them that he was going to try to go home if possible. 
He testifled that there had been no cessation in the pain since he was 
ihjured; that hë did hot bail for a doctor as he went through Winns- 
boro on his way horae, nor send for a doctor while he was at home, 
but, as the sufferîng continued, he went to see the doctor a few days 
after he reached his home, and about ÏO days after receiving the hurt; 
that on his way home he suffered so mueh, and his symptoms were 
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Bo violent, that at Greenville pereons who were with him brought a 
physician to see him, but that he (the plaintiff) hardly remembers this 
physician being with him. He testiâed that he was positive that 
he did need a doctor on the trip; that there were doctors ail along 
through that country, but that he had hopea that he was net hurt 
seriously, and was willing to endure the pain rather than be ont the 
money that the doctor would charge him, and that he thought he 
could get along without one; that he did not get any medicine at 
that time to relieve the pain, because he did not know what to get; 
that those who were with him gave him medicine at Anson to relieve 
his pain, and wanted him to get a doctor, but that he determined to 
try to worry through without one. Many witnesses testifled on the 
trial. There was sharp conflict in the testimony as to the moving 
of the cattle car while the plaintiff was in it, and as to whether he 
received any injury, and, if so, as to the nature and extent of it. 
There wae a verdict and judgment for the plaintiff in the sum of 
$9,000. 

The plaintiff in error assigns as error: 

"(1) The court erred In refuslng spécial charge No. 1 asked by the défend- 
ant, as foUows: 'TJpon the law and the facts In this case, you are instructed 
to return a verdict for the défendant.' (2) The court erred in refusing to glve 
spécial charge No. 2 asked by the défendant, as foUows: 'The plaintiff does not 
prove any injury to his spine, and if you should find for the plaintiff under the 
instructions you will not estimate anything for Injury to the plaintifC's spine.' 

(3) The court erred in refusing to give spécial charge No. 4 asked by the de- 
fendant, as follows: 'If you find that the présent condition of the plaintiff could 
hâve been averted by proper médical treatment, and the plaintiff failed to use 
ordinary care in having himself treated, he cannot recover for the pain or 
suffering, mental or physical, which he has sufiCered, If any, by reason of his 
neglect in failing to bave himself treated or operated upon by physlcians.' 

(4) The court erred in refusing to give spécial charge No. 5 asked by the de- 
fendant, as follows: 'If you believe from the évidence that the plaintiff was 
injured as alleged by the défendant company, and that his said injuries were 
caused by his own négligence, or that his négligence contributed to his said 
injury, you wlU find for the défendant' " • 

The flrst error assigned is clearly not well taken, because there 
is évidence tending to support the plaintiiï's case. For a similar 
reason, the second error assigned is not well taken; for there is 
évidence tending to show that the plaintiff's spine, or his back, 
was affected by the injury. The fourth error assigned is not well 
taken, because it is fully embraced in the charge given by the court. 
The third assignment of error présents matter on account of which 
we think the judgment must be reversed. The défendant in error 
believed that the exigency of his business required him to continue 
the joumey with his cattle, and to continue his care of them until 
they reached the ranch, and it is not unnatural or unreasonable that 
he should hesitate to employ physicians who were strangers to him 
while he could endure the suffering he experienced until he could 
reach home, to hâve the advice and attention of his family physi- 
cian. While thèse reasons for his action commend themselves to 
our expérience and sympathy, yet if therefrom an aggravation of 
his injury resulted, from his active attention to his business, or 
from his failure to obtain the advice and aid of compétent physi- 
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dans whb were accessible, such aggravation, whetherjt resulted 
from Ms positive active exertionjor from his neglect or failure to 
obtain thie needed médical or surgical assistance, cannot, in justice, 
be charged against the défendant railway company in addition to 
its iiability for the original injury to the extent.of the damage it 
necessarjly caused. The subject of the aggravation of damages by 
reasoïi iof his continuing his journey under the conditions shown by 
the proof is amply covered by the charge of the court. It was, hovp- 
ever, as incumbent on: the plaintiff to procure the advice of a com- 
pétent physician and surgeon, if accessible, as it was to refrain 
ftom such physical exertion as tended to aggravate his injury. We 
consider that the requested charge No. 4 is sound in substance, and, 
while it is not exhaustive, it was eiror in the court to refuse it with- 
Gut giving an appropriate instructjpn on the subject to which it 
relates. Railway Co. v. Patton, 23 U. S. App. 333, 9 C. 0. A. 487, 
61 Fed. 2i59; Kirby v. Estill, 75 Tex. 484, 12 S. W. 807. There was 
proof tending to show that a part of the trouble of which the plain- 
tiiï below complained could hâve been speedily eured, at a small 
expense and without hazard, by prompt proper surgical treatment. 
As to the existence, nature, extenl;, and likelihood of relieving the 
other troubles iof which the plaintiff complained, the évidence is 
vague, conflicting, and difflcult to wïiigh. It is -compétent évidence, 
however, àitd it is the,' province of the jury, difflcult as it may be, 
to weigh ail compétent évidence, and deterniin|e issues of f act to 
which it relates. The difflculties presented by this character of 
proof fumiSh the strongest reason for invoking Ihe aid of a jury 
in civil actjidps.lt is no njore difflcult to détermine whether or not 
the plaintif^s injuries were aggravatéd by his failure to procure 
compétent médical and surgical advice and aid, and, if so, to what 
extent, than it is to détermine to what extent, if any, his injuries 
were aggf^avatéd by hîs pursuitig his journey, •taking his cattle to 
their destination, and returning honi^; in the mann^r shown by the 
évidence. No witness has testiûed, or probably càn testify, either 
as to the fact or to the exteht of the aggravation of the injury, if any, 
which may hâve been caused by the subséquent conduct of the plain- 
tiff, either in the matter of his continuing severe physical exer- 
tions, or in the matter of his failure to employ compétent médical 
or surgical advice and assistance. Direct testimony on this sub- 
ject can hardly be had. From the nature of the case, opinion testi- 
mony must be relied on, and in considering opinion ôr expert testi- 
mony the opinion of the jury is the chief f actor in reaching ultimate 
conclusions. The conditions may or inay not hâve required a sur- 
gical opération. Prompt and skillful treatment of ihe bruised local- 
ity might or might not hâve prevented or arrested the bowel trouble 
complained of, or the affection of the spine or back, but the subject 
should hâve been submitted to the jury for their considération on 
the proof offered. On another trial the court may anaplifj- the charge 
presented in the f ourth request, which we hold it Was error on the 
former trial to refuse without giving an appropriate charge on the 
subject. The learned trial judge recognized the settled doctrine that 
it was the plaintiff's duty to use reasonable care not to aggravate, 
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or, suffer to be aggravated, so far as he could prevent it, the injury 
which he had received. The application of this doctrine to the 
subject of the plaintiff's failure to promptly obtain professional 
médical and surgical assistance is not very clearly shown by the ad: 
judged cases or text writers, so far as we hâve been able to examine. 
The plaintitf in error ha s referred us to only one case (Secord v. 
Eailway Co. [G. C] 18 Fed. 221), which is the report of a trial in the 
circuit court. Mr. Beach, in his work on Contributory iS^egligence 
(sections 69-71), and the notes thereto, refers to cases more or less 
analogous to the instant case (Car Co. v. Bluhm, 109 111. 20; Chase 
V. Kailroad Co., 34 Barb. 273; Sherman v. Iron Co., 2 Allen, 524; 
and others), some of which we hâve carefully examined. The judg- 
ment of the circuit court is reversed, and the cause is remanded to 
that court, with direction to award the défendant therein a new 
trial. 



DILLINGHAM v. MORAN et al. 

(Circuit Court of Appeals, Fittli Circuit. May 1, 1900.) 

No. 556. 

1. Receivers— Compensation— Objections to Reports. . 

An order of court was made, tliat a railroad receiver should be paid a' 
monthly salary as long as lie continued to act, or until the furtlier order; 
of the court. On the sale of the railroad a sum was allowed the receiver, 
and accepted, in full compensation for hls services to that time; but cer- 
tain other property of the défendant was expressly retained for further 
administration by the court, and remained in charge of the receiver, who 
continued to act, malving quarterly reports showing the payment to himself 
of such monthly compensation. The most of such reports were approved 
by the master without objection. As to one or more, objections were 
filed, which were heard by the master and overruled; and his reports 
filed in court were allowed to stand conflrmed, under the equity rules, for 
laclv of exception thereto. Held, that parties interested, who had taken 
no steps for the removal of the receiver, or to bring tlie matter in any 
manner to the attention of the court, could not thereafter attack the com- 
pensation retained by him in accordance with the order under which he 
was acting. 

2. Appeal — Rkvibw— FiNDiNGS op Master. 

The flndings of a spécial master, approved or adopted by the court, are 
subject to review on appeal, where they embody only conclusions of law or 
déductions f rom undisputed tacts. 

Appeal from the Circuit Court of the United States for the Northern. 
District of Texas. 

Geo. Clark and D. C. Bolinger, for appellant. 
L. W. Campbell, for appellees. 

Before SHELBY, Circuit Judge, and NEWMAN and MAXEY, Dis- 
trict Judges. 

NEWMAN, District Judge. This case was before this court at a 
former term, and a décision rendered reversing the decree of the cir- 
cuit court (26 C. C. A. 596, 81 Fed. 759); and this décision was subse- 
quently by the suprême court reversed because of the disqualification 
of Circuit Judge Pardee, who had been a member of the court render- 
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ing the d^ision hère (174 U. S. 153, 19 Sup. Ot, 620, 43, L. Ed. 930). 
The facts iii''tïijé case à'^e fùliy ëtatèd in tne forûiër oflinién by thls 
court, and ial^i'to 'sème bxten'(;m the dèc^siqn of thé suprême court; 
and a répétition! bf them her^ is unneeesSaty, except in so far as is 
necessary to staté the viefws noV(^ éntertàined. 

By the original ôrder âllôwiing Pillinghàm $150 a month, it was to 
continue -while he gave hispei?^onàr attention to thé business of the 
Company, or ùntil the further prdeî" of the court. After the railroad 
was sold he âéëèpted |20,000 as fûll compensation for his services as 
receiver. Aftér this arii0uht ivas paid tO him, whiçh wàs in Septem- 
ber, 1891, he Cohtinued tô act as receiver for the purpose of holding 
and managing certain prpperty' hot covered by the trust deed under 
which the railroad was sçld, aùd which did not pass by the sale. In 
the original decree of cohiflriiiation, dated August 28, 1891, it was pro- 
vided that: 

"Nothing contained in this decree is intended to affect, or shall be construed 
as affiecting, tlie reeeiversliip of any of tlie property of the défendant railway 
eompany, otlier than the property so transferred to said purehasers, possession 
of which said property other tUan that so transferred is retained for further 
administration gubject to the order of thls court." 

In..an order correcting the decree of confirmation, November 4, 1891, 
there was the same provision, sn^d. similar language w^s used. Dil- 
lingham continued.to act as receiver after this,,and tQ pay himself $150 
per month. His accounts which showed this payment to himself were 
fllèd quarterly ;\?ith John G.Wînter, the spécial master in the cause, 
ft>r examinâtipn, apparently by ordér of the court. No exception what- 
ever was made to this allowanoe by Dillingham to himself until May, 
1894. The objection then made was to the accounts for April and 
May, 1893; aud the Objiection was heai'dj apparently, when the ac- 
coùflts for, July, ÀuguSt, âhd September wete un^er examination. It 
appears from a subséquent . report that ijû the same connection the 
spécial mastèr also heard objections to the accoimts for July, August, 
and Séptenibèr, 1893. The exceptions made to Dillingham's receiving 
thls $150 a month w^re by thé purchasing trustées of the railroad, the 
appellees hère. The spécial master, as appears by his report of June 
24, 1894, overruled thèse objections^ and subsequently, on June 30, 
1894, overruled the objections to the allowance for October and No- 
vember, 1893, also. The Objections weiit in elïect, however, to the 
cortectness generally of this charge of Dillingham after the sale of 
the railroad. The accOuntè for some of the subséquent mon ths were 
approved by Spécial Master Winter, as appears from his report of 
November 17, 1894, and apparently without objection; none being re- 
ferred to, although notice was given to cpupsel, Exactly what the 
truth is about the flling of thèse reports in the office of the clerk of the 
circuit court it' is somêwhat' diflScult to ascertain from the record. 
The vouchers alone show entry of flling in the clerk's oflBce. The re- 
ports themselves bear much earlier dates. 

Tlie statement by this Court in its former opinion in this case that 
if thé approval of thé court is presumed up to April, 1893, its approval 
should also be presumed as tO thé Subséquent months,is fully justifled, 
if we are cOntrolled by the dates of the reports of the spécial master, 
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certainly up to the report of the master of November 17, 1894. If tàe 
dates of filing tlie accounts in the clerk's ofBce, and not the date of 
the reports, is considered, probably this presumption would not be 
justifled. As to the charge of the receiver after April 1, 1893, objec- 
tions had been filed, and the same had been overruled after hearing 
counsel for the objectors. Whether the gênerai practice in this dis- 
trict was to furnish counsel with a draft of the report, the record does 
not advise us. It does appear from the record, however, to hâve been 
done in connection with the compensations fixed in this case in 1891 
by Spécial Master Winter. If the reports of the spécial master are to 
be considered as of the dates they bear, they certainly stood approved, 
under equity rule 83, as they bear date more than 30 days before any 
exceptions were flled in court, except as to the last 6 months, now in 
question. There can be no question that the charge from April 1 to 
June 30, 1893 (f450 of the amount which Dillingham was directed to 
refund), stands approved by the court, by virtue of the equity rule; 
for the report of thèse items was flled, in any view of it, July 30, 1894, 
— several months bef ore the exceptions were flled in court. Even 
if the views of Spécial Master Lathrop on this part of the case are cor- 
rect, there should be a reversai as to this |450. There would seem to 
be even stronger ground for sustaining the report of the spécial master 
where counsel had notice, and appeared and objected to a matter in 
question, and an adverse report was subsequently flled, than in a case 
where the report was filed without appearance or without objection. 
But we are satisfled that the circuit court erred in approving the re- 
port of Spécial Master Lathrop, directing Dillingham to refund this 
ijflSO a month, and that the error went to the whole amount to which 
the order applied. Dillingham was to receive this |150 a month, as 
stated, until the further order of the court. He paid it to himself from 
September, 1891, to May, 1894, without objection. His quarterly 
accounts flled with the spécial master showed ail along this payment 
to himself. While objections were made in 1894, thèse objections 
were not sustained, and yet the matter was in no way brought to the 
attention of the court until April, 1895. In March, 1894, McHa«'g, 
one of the purchasing trustées, in a letter to Dillingham, recognized 
the fact that he was on the pay roll of the company. Dillingham had 
the duties'and the responsibilities of the receivership on him during 
ail the period for which he charged, and that by an expi'ess and un- 
rescinded order of the court. 

It is said that the report of Spécial Master Lathrop, as approved by 
the circuit court, should not be interf ered with, because of the rule that 
the report of a master oh questions of fact will not be interf ered with 
unless it is manifestly erroneous. This is the rule, undoubtedly, 
where a master in chancery makes a flnding on conflicting évidence, 
but we do not see any conflicting évidence in this case. There are 
conflicting views of the meaning of conceded facts, and there are con- 
flicting views of the law as applicable to particular circumstances and 
to particular orders of the court. The views of Spécial Master 
lathrop as to the meaning of Judge Pardee's original order making 
Dillingham an allowance of $150 a month, and as to the efCect on that 
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ordeçof the, payme?i|[;. made to Dillingham 9f,|20,000 at the time the 
raii^oad was so}d^,8re not flndings on conflicting iacts, but on conceded 
facts., There may be some matters as towhich the witnesses in the 
case are not in entire accord, but, substàntially, we tliink the case 
. turns on the construction of the orders of the court, and of the eiïect 
of admitted facts. The many authorities cited by counsel for the ap- 
pellees are not questioned, but we think thê ruie applicable hère is 
more clearly stated in McConomy v. Reed, 152 Pa. St. 42, 25 Atl. 17(5, 
as follows: 

"It may be stated as a gênerai princlple that where the évidence is con- 
flicting, and tlie çredibility of witnesses Is involved, a master's iluding upon a 
question of fact is entitled to the same considération as tlie verdict of a jury, 
ànd will not be set aside unless it is clearly and palpably against the weight 
of the testimony. If, however, his flhding is a déduction from undisputed 
facts or from uncontradicted and crédible évidence, the controlling reason for 
the application of this principle is not présent, because in such case he has no 
greater facilities for reaching a correct conclusion than the court has in pass- 
ing upon the exceptions to his report." 

This rule is cited and approved in Beach, Mod. Eq. Prac. § 711. 

It is entirely évident that the re-reference of Dillingham's accounts 
to Spécial Master Lathrop, after the same had been considered and 
while some of them were being considered by Spécial Master Winter, 
was caused mainly by the charge made in the exceptions to the spécial 
master's report as to Dillingham's impïoper use of funds in his hands. 
It can hardly be supposed that the reports of a spécial master, who had 
continued in the service of the court for years, and satisfactorily so, 
should be referred to another spécial master without strong reasons 
therefor. This is found in the charge against Dillingham made in 
the exceptions of April 8, 1895, to some of Spécial Master Winter's 
reports, and upon which the re-reference was ordered. Tliese excep- 
tions made a charge against Dillingham of gross abuse of his trust, 
ànd, as to this charge. Spécial Master Lathrop says that it was not 
SMStained by the proof, and that the testimony clearly exonerated him. 
We are satisfled that the decree of the court below, directing Dilling- 
ham to repay this money, was erroneous. It is therefore ordered that 
the decree be reversed, and the cause be remanded, with directions to 
bverrule and discharge the motions attacking the receiver's account. 



.•■1 McGHBB et al. v. CAMPBELL. 

,, (Circuit Court of Appeals, Fifth Circuit. May 1, 1900.) 

> No. T62. 

^., .NKOLIGBNCE — CONTRIBUTOBT NEGLIGENCE AS DEPENSE. 

Contributory négligence is not à défense to a count of a complaint based 
' on acts alleged to hâve been committed "wantonly, recklessly, and negli- 
ji: ■. gently." , ; , ■ 

'9, 'RAiiiROADS — Action Fon Kipling PëHSOn on Tback— Questions for Juky. 

Upon an issue as to wanton and ïeejcless négligence in the running of a 

railroad train which ran down a hand car in the night, and liilied the 
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plaintiff's intestate, it was not error to refuse to direct a verdict for tlie 
défendant, where there was testimony of several witnesses that tlie train 
was being run at a speed of 25 or 30 miles an hour, with no headiiglit burn- 
ing on tlie englue. 

3. Actions fok Nboligencb—Tuiat^— Questions for Jury. 

Négligence and contributory négligence being matters of inference froffl 
the facts i)i'oved, it is only where the facts are not left in doubt, and are 
such that the sauie inferences mnst be drawn from thein by ail reasonable 
men, that the court is justifled in taking the question from the juiy. 

4. Mastbr and Servant— Action for Deatu of Servant— Contributory 

Négligence. 

In an action brought under the Alabama statute, to recover for the 
death of a section toreman on a railroad who was killed by a train which 
struck and derailed the hand car upon which he was riding with his men 
before daylight on a dark and rainy morning, it was shown that a rule of 
the Company prohibited the running of a hand car after dark without spé- 
cial permission: but the évidence left it in doubt whether the deceased had 
knowledge of such rule. It was also shown that deceased usually went to 
work with his men about daylight, and that the evening before he received 
a telegram from the traok superintendent, directing hlm to take his men 
in the morning to work at a particular place, to reach which with the 
hand car required about 1 hour and 20 minutes. Held, that whether such 
message required the deceased to go upon the track with his hand car at 
the early hour he did had a material bearing on the question of whether 
he was guilty of contributory négligence in so doing, and that, as the 
message itself contained nothing from which the question eould be deter- 
mined as matter of law by construction, it was one to be determined by the 
jury as an Inference of fact from the message and the other facts in évi- 
dence. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Alabama. 

Milton Humes and Paul Spealie, for plaintiffs in error. 
Lawrence Cooper, for défendant in error. 

Before PABDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELIîY, Circuit Judge. Sallie C. Campbell, as the administratrix 
of the estate of John W. Campbell, brought this action against Charles 
M. McGhee and Henry Fink, as reeeivers of the Memphis & Charleston 
Eailroad Coràpany. The défendants were appointed reeeivers of the 
Company by the circuit court of the United States for the Northern di- 
vision of the Northern district of Alabama. The suit is under the em- 
ployé's liability act to recover damages sustained by the death of the 
plaintiff's intestate, which was alleged to hâve been caused by the nég- 
ligence of the défendants. The act provides that in certain cases, 
when Personal injuries are received by a servant or employé in the 
service or business of the master or employer, the latter is liable to an- 
swer in damages as if he were a stranger. One of the cases in which 
damages are allowed is when the injury is caused by reason of the 
négligence of any person in the service or the employ of the master 
who has charge or control of any locomotive, engine, or train upon a 
railway. The statute also provides that, when the injury results in 
the death of the servant, his personal représentative can maintain the 
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action therefor. Code Ala. 1896, §§ 1749, 1751. Thèse statutes are 
quoted in the footnote.^ 

The complaint is in 11 counta. The third, fifth, ninth, aiid eleventh 
counts charge that the défendants, through their servants in charge of 
the train, "negligently and éarelessly" drove and propelled an engine 
against the intestate, and so killed him, in the darkhess of the night, 
withont notice, warning, or the hlowing of the whistle, and without a 
headlight burriing on the engine, and while running at a high rate of 
speed. The other counts charge that Campbell'a death was thus 
caused "wautonly, recklessly, ^Qâ negligently." The déclaration or 
complaint may in one coùnt aver simple négligence, and in another 
willful and intentional wrong or wanton and reckless négligence, and 
proper issues may he madè up uflder pleas to each count. When a 
count charges simple negligeçiCe, a plea of contributory négligence is 
an answer to it; but when it charges that the act was committed 
wantonly, recklessly, and negligently contributory négligence does not 
constitute a défense. The court, theref ore, ruled correctly in sustain- 
ing the plaintiff's demurrers to, the défendants' pleas of contributory 

' , iCbde Ala. 1896. 

"Sec. 1749. Uability of Master, or Employé); to Servant or Employé for Inju- 
ries. When a Personal injury iSireéeivecl by a servant or employé in the service 
or business of tlje master or enaployer, the master or employer Is llable to 
aaswer in damages, tp such servant or employé, as if he were a étranger, and 
not engaged In such service or employment, in the cases foUowing: (i) When 
the injury is caused by reason of any flefect in the condition of the ways, 
Works, machinery, or plant connected with, or used in thë business of the 
master or employer. (2) When the Ipjïiry is caused by re^scjn of the negli- 
geintté of ahy perSbn in the service or emt)16ymetit' of the' master or employer, 
who has any superintendenee latriisted to hliû, whâlst in the exercise of siïch 
superintendence. (3) When such injury is caused by reason of tbe négligence 
of any person lin the service Wr èmi)loymënti of ' the maater or employer, to 
whose orders or directions the servant or employé, at the time of the lnjury, 
was bound to con£o;rm,.^d did conform, if such injuries resulted from his hav- 
ing so conform'ed. ' (4) When such injury is caused by reason of the act or 
omission of any person In the service or employment of the master or employer, 
done or roade in obpdlence to the rules and régulations or by-lawg of the mas- 
ter or em'ployët', dirlh obédience to pârtiçnlar instructions giVen by ahy pefson 
delegatëd With 'the àuthoi'ity iofc-the mastérior employer in that behalf.^ (5) 
When. such Injui^ is caused by reasohrof the négligence of any person in tihe 
sepvlce or emploympnt, of the .master (Çr,, employer, who has the charge or 
e(nitrol of any signal, points, ilocpmotlvç, engine, switch, car or tpin iipon a 
fâllway, or any iart of the track bf a tàilwà'yj ' But the master or employer is 
not liable undet • thîs section, if the servant or employé knew of the def ect 
or négligence câuslng the injury,' and falled in a reasopable time to give in- 
formation, thereoifto the master or employer, or to som^ person superior to 
Mmself engagea , in the service or employment 0|f the master or employer, 
uhless he was âWare that thie master or employer, or stich supëtior already 
knew of such dèfëct or négligence; noi? 18' the master or enàployer liable under 
subdivision i, imless the def ect thereln m^ntioned arose, from, or had not been 
dlseovered or remedied ov;iïig to.the négligence of the master or employer, or 
oit some person i?i th© service of the màstér or employer, and intrusted by liim 
With the duty of seeing that the ways, workè; machinery, or plant, were in 
piroper condition."' ; 

''Sec. 1751. Personal Kepresewtetive' may Sue U Injury Results in Death. 
If such Injury results in the dea,th of the servant or employé, his personal rep- 
résentative is éntitleii tp piaintain an action thMefor, and the damages recov- 
ered are not subject to thë jpaymént of débts oi" liabilitles, but shall be distrib- 
uted according to the statute of distributions." 
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négligence, so far as they applied to tlie coijntg in the déclaration 
which charged that the acts complained of were coinmitted wantonly, 
recklessly, and negligently. Railroad Co. v. Markee, 103 Ala. 160, 
15 'South. 511; George v. Railroad Co., 109 Ala. 245, 258, 19 South. 
784; Railroad Co. v. Hurt, 101 Ala. 34, 13 South. 130; Beach, 
Contrib. Neg. (2d Ed.) § 64; 7 Am. & Eng. Enc. Law (2d Ed.) pp. 443, 
444, and cases there cited. 

John W. Campbell had been section foreman of the railroad Com- 
pany for several years, and at the tinie he was killed he waS section 
foreman for the défendants as receivers. He was employed at a 
salary of |40 a month. He lived at Brownsboro, Ala. J. B. Burke 
was the track supervisor, and lived at Gurley, Ala., which is flve and 
a half miles east of Brownsboro. On the evening before Campbell 
was killed he received a telegram from Burke, dated December 7, 
1896, saying: "Bring your force to second rock eut above Paint Rock 
bridge, to work in a. "m." On December 8, 1896, the next morning 
after receiving this telegram, Campbell, with four men, started in a 
hand car from Brownsboro to the rock eut above Paint Rock bridge. 
They had gone about 250 yards when they were overtaken, at about 40 
minutes after 5 o'clock a. m., by the défendants' freight train, consist- 
ing of a locomotive and 20 cars. It was dark and raining. The évi- 
dence offered for the plaintiff tended to show that the train was Iran- 
ning at the rate of about 30 miles an hour, while that for the défend- 
ants tended to show that its speed was about 17 miles an hour. Sev- 
eral witnesses for the plaintiff, some of whom were on the hand car at 
the time of the accident, testifled that the englue had no headlight 
buming; that they were prevented by the noise of the hand car and 
the noise made by a mill from hearing the train; and that they did not 
see it until it was within a few feet of them. The engineer and the 
fireman in charge of the locomotive and other witnesses testifled that 
the headlight was burning and in proper condition. The engineer 
testifled that he saw the men on the hand car ahead of him, and that 
he did everji:hing he could to stop the train; that he applied the 
brakes, and opened wide the sand lever. The évidence for the défend- 
ants tended to show that it was not possible, after seeing the hand car, 
to stop the train before the engine struck it. The men on the hand car 
had no lantern or other light. The engine struck the hand car, and 
knocked it ofl: the track, and so injured Campbell that he died several 
hours afterwards. 

The case was tried on the plea of not guilty and contributory négli- 
gence to the counts in the déclaration which charged simple négli- 
gence, ahd on the plea of not guilty to the counts which charged that 
the act complained of was committed wantonly and recklessly. 

It ie assigned as error, and insisted on in the oral and prînted argu- 
ments, that the court refused to give pei*emptory instructions to flnd a 
verdict for the défendants. As bas been stated, several witnesses 
testifled that the train was running at night at the rate of 25 or 30 
miles an' hour, and with no headlight on the engine. The évidence 
showed that it was dark and raining, and that the train had just passed 
through the village of Brownsboro. A headlight attached to an en- 
gine is à commoû and necessary means adopted by ail railroad compa- 
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nies for the protection of ,the lives of tho^e rightfully on the train and 
on the track. No e'ngine is, constructed without a headlight. No 
trains are run in the nighttime by any railroad company, under ordi- 
ngry circumstances, without having auch a light. This ie a matter of 
comiûon knowledge. I| the défendants' servants were running the 
irain at night under the circumstajices and at the rate of speed stated 
by the plaintiff's witnesses, they were uiiquestionably guilty of négli- 
gence. Beeke v. Eailway Ct.., 102 Mo. 544, 13 S. W. 10^13, 9 L. K. A. 
15*7; Eailroad Co. y. Lyon, 62 Ala. 71, , 

Thephief défense relied on, and the ground upon which the court 
wa^ requestèd tp take thp case from the jury, is that Campbell by 
his negligeince contrifeuted to the injury which caused his death. Con- 
iributory négligence is notl^ing more than négligence on the part of 
the plaintiff! It is govemçd, therefore, by the rules and law applica- 
ble to tlie négligence of the défendant. The question of négligence is 
generally, though net always, a question for the jury. Négligence is 
nôt a JEact which is the subject of direct proof, but it is an inference 
from facts put in évidence. /Witnesses testify to the facts of the case 
from whiçn négligence, if thîere is any, is inferred. This inference 
is usually within the province of the jury. Beach, Cîontrib. Neg. 
(2d Ed.) §§ 445^447; Whart. Neg. (2d Ed.) § 420. When a case involv- 
ing a chargé of iiegligence is poncluded by the présentation of the évi- 
dence, theréis ^ preliminary question; for the court. The court is to 
décide whether siich évidence has been presented as makes it proper 
to eubmit the case to the jury. It is only when the facts are such that 
àll reàsoha"blélneh must draw the same conclusions from them that the 
quçstîon oi négligence becomes one of law for the court. Railway Co. 
V. Gentry, 163 U. S. 353, 16 Siip. Ot. 11()4, 41 L. Ed. 186. When évi- 
dence is pffered which, if true* would constitute négligence, and it is 
controverted by other material évidence, the case is one for the jury. 
When there is évidence tending to show négligence, which is not con- 
troverted, but from which différent inferences could be fairly drawn, 
the case should be submitted to the jury. The case is for the jury, of 
course, when the facts are left in doubt, and the inferences to be drawn 
from them are uncertain, and might fairly lead différent minds to dif- 
férent conclufiipna. Railway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 
36 L. Ed. 485; Eailroad Co. v. Van Steinburg, 17 Mich. 99; Kane v. 
Éailway Co., 128 U. S. 91, 9 Sup. Ct. 16, 32 L. Ed. 339; Jones v. Rail- 
road Co., 128 U. S. 443, 9 Siip. Ct. 118, 32 L. Ed. 478. 

The telegram that Burke sent to Campbell is a signiflcant f act in the 
case. Burke was the track supervisor, and was the superior oflftcer 
of Campbell, who was the section foreman. Campbell was directed by 
this telegram to bring his force in the morning to the second rock eut 
above Paint Rpck bridge. The message was received the night bef ore 
the accident. Campbell was in the habit of going to work with his 
ipicé about daylight. It would take him about 1 hour and 20 minutes 
|tt go on the hand car to the place wherp he was ordered. The proof 
shoWs that the accident occurred about 5:40 a. m., and that he had then 
gdne but a éhort distance. It may be inferred that CampbeH's in- 
tention was to reach the rock eut to which he was ordered about the 
time he Usually 'bégan work. It may be inferred that the telegram 
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was a direction that he should do so. We do not say that this is a nec- 
essary inference. The telegram, however, was admissible évidence, 
and tends, with the other tacts, to make the question as to contribu- 
tory négligence proper for the considération of the jury. 

In the case of Kailroad Co. v. Amato, 144 U. S. 465, 12 Sup. Ct. 740, 
36 L. Ed. 59G, the main défense was contributory négligence. The 
accident happened while the plaintiiï was crossing a railroad bridge. 
He was a laborer on the defendant's railroad. The boss or foreman 
of the défendant told him that it was safe for him to cross the bridge 
until half past 7 o'clock. The lower court charged the jury that they 
had the right to take into considération this statement made to the 
plaintiff by the boss, and an exception was taken to that portion of the 
charge. The suprême court held that the charge was correct; that the 
testimony of the. plaintiff that the boss or foreman of the défendant 
bad told him that no train or engine would come over the bridge until 
about 7 o'clock or half past 7 o'clock was properly to be taken into 
considération by the jury in determining the question of négligence. 

In Etting v. Bank, 11 Wheat. 59, 6 L. Ed. 419, it was held, Chief 
Justice Marshall delivering the opinion of the court, that "it is the 
province of the court to construe written instruments, yet, where the 
effect of such instruments dépends, not merely on the construction and 
meaning of the instrument, but upon collatéral facts in pais and ex- 
trinsic circumstances, the inferences of fact to be drawn from them are 
to be left to the jury." 

This telegram must be viewed in the light of the other évidence. It 
was proved that Campbell's crew had on some occasions been ordered 
ont at night ; that they were sometimes called on to work out of their 
section; that they usually began work about daylight or a little after; 
and that it would hâve taken Campbell about 1 hour and 20 minutes 
to go on the hand car to the rock eut, as directed in Burke's telegram. 
The import and effect of the telegram dépend on the other facts, and 
they should ail be considered in determining whether he exercised the 
degree of care and prudence "incumbent upon a man of ordinary pru- 
dence in the same calling." In speaking of the inferences to be drawn 
from documentary évidence when connected with facts proved orally, 
Chief Justice Marshall, in the case last cited, said: "Thèse subjecte 
are peculiarly proper for the considération of the jury." 

The défendant company had printed rules and régulations for its 
government, which the employés were required by one of the rules to 
provide themselves with. Part of one of thèse rules was as follows: 

"They must not run their hand cars within ten minutes of the time of a pas- 
senger train, and always run with great caution, keeping a sharp looliout for 
material and other extra trains. They will under no circumstances allow 
their hand car to be used unless they aceompany it, nor run it on Sundays or 
after dark without spécial permission of the division superintendent." 

The contention of the défendants was that the plaintiff's intestate 
had violated this rule, and was therefore guilty of contributory négli- 
gence. It is the duty of a company engaged in a complex business to 
establish and enforce deflnite régulations for the protection of its em- 
ployés. It is the duty of the employés to obey such rules. It was in- 
cumbent on the défendants not only to prove the existence of the rule, 
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but to show thai'tÊë'pïàinéfPs intestate 'fiàa knèwledge of it. Rail- 
road Co. v. Graharûi" 9i="Ala. 545, 10 Sôutîi,'28g- Sprong v. Eailroad 
Co., 58 N. Y/^6: TA^'lâpféiidants sought^o show that Campbell had 
kûowledge of theàle rùlés; . THê evideûce oii that subject is very mea- 
ger. A witness t'estifled that he gave Caûipbell's predecessor one of 
the books containing the i'ules, and that he saw thé boôk in Campbell'a 
pocket four or flvë yeàrs before the accident. iVom this and other évi- 
dence in tiié tecôrd it is true that it might be inférred that Campbell 
had know*lèd|è of them, but it is not, we thiiik, an inference that should 
be drawiiby the court, The évidence is iiot of that direct and indis- 
putable eiiai'acter that wbtlid justify the court in determining that 
question, àhd it is not wittout conflict. The plaintifE's évidence in 
rebuttal tendëd to show that thé book of rtiles furnished for the 
Brpwnsboro section was in the possession of John Hunt, the dépôt 
agent for tïie défendants at Brovi'nsboro, ànd that it was kept in his 
desk. The bûrden was oh the défendants io show that Campbell had 
knowledge of thé rules. This could be dône by direct évidence, or in 
ràany ways bij| éircumstantiàl évidence. The court could not, on the 
facts as proyéd in this casé, do otherwise tlban submit the question 
of Campbëll'ë knowledgé qf the rule to théjury. 

Thére is ànothér vlew of this èàse that shows tlie court djd not err 
in refusiçgtt», direct a verdict for the défendants. The chief reason 
urged why thé case should halVe been takeii' from the jury is that the 
plaintiff's intestate was guilty of contributory négligence. This rea- 
son, if wéil fouûded on fact, dqes not meei the entire case oh trial, be- 
causèîp sôin'éqf the counts thé défendants were char ged with commit- 
ting the aci complained of wantonly, reckléssly, and negligently. To 
thèse coufl.ts tj^e défense oi contributoi^ négligence was not good. 
They were at issue only on the plea of not guilty. In cafees where the 
injury is wanton or willful, the doctrine of contributory négligence bas 
no application. A demurrer was properly sustained tosuch plea to 
thèse counts. !Now, if there w^as évidence before the jury tending to 
prove the allégation of thesé counts, ahd to show that the acts com- 
plained of were committed wantonly ahd reckléssly, then the case 
could not properly be taken from thé jury, even if the évidence, admit- 
ted under the pleas to the other counts charging simple négligence, 
as matter of law had shown contributory négligence. It is clear that 
one who commits a wfong wilIfuUy cannot défend by saying that 
the injured person was guilty of négligence. Cdoley, Torts (2d Ed.) 
p. 810; Beach, Contrib. Neg. (2d TM.) § 64; Railroad Co. v. Markee, 103 
Ala. 160, 15 South. 511. The évidence, we think, to sày the least, 
tepded toshow wanton négligence, or reckless indifférence to the prob- 
able conséquences of the acts complained «f , which is construed to be 
the équivalent of intentionaloi? willful. ■ 

IpElectjcic Co, V. Bowei;a,; J.10 Al^a. 32?, 331, 20 South.; 345, the court 
s#d:u ; ..^. :■- ■ :,,;'^,'.,.[ ' .. ,,- :,.;,■ ..:,;. - , 

'■'"rttcoiBstituté a iWHftTl InjuïyV tliere'miiàt'Tbfe' design; pûrrttsfe, Intent to do 
WTDng and Infliet the Injury. l'Then therfets that reckless'lnàifCerence or disre- 
gard, Q^,thç natural or probaWe eonseqvenjCes. of idoing aa açt, or omission of 
aniaçt, designàied,. wjiether açcurately or iipt, in ovurdscislon, as 'wanton nég- 
ligence,'' to wlilcb Is'ltnputed thè^ame dëgrëé' oit euipability, "and 'held to be 
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équivalent to wlllful Injury. A purpose or Intent to Injure Is not an Ingrédi- 
ent ot wanton négligence. Where either o( those exlst If damage ensues, the 
injury is willful. In wanton négligence, the party doing the act or faillng to 
act is conscious of his conduct, and, without having the Intent to injure, is 
conscious, from his Icnowledge of existing circumstances aud conditions, that 
his conduct wlll llkely or probably resuit in Injury. Thèse are the dlstlnctlong 
between simple négligence, wlllful injury, and that wanton négligence which la 
the équivalent of wlllful Injury, drawn and applied In our décisions." 

In Eailroad Oo. v. Hill, 90 Ala. 71, 80, 8 South. 90, 9 L. R. A. 442, 
the court said: 

"We are satisfied that it tended to show a condition of the track, not to know 
and remedy whlch was such gross négligence on the part of the company as 
implied recklessness and wantonness, — such Indifférence to the probable con- 
séquences of Its continuai use as Is the équivalent of Intentlonal wrong, or a 
willingness to Infllct the Injuries complained of." 

In the late case of Railroad Co. v. Markee, 103 Ala. 160, 15 South. 
511, the court used the expression, "willful injury, or such wanton 
négligence as to be its équivalent" See, alao, Railroad Oo. v. Orr, 121 
Ala, 489, 26 South. 35. 

We are not called on to décide whether the évidence sustains thèse 
counts. The inquiry is, was there évidence tending to sustain them 
that made it a question proper to be submitted to the jury? We 
think the question was one for the jury. 

The other charges asked for and refused raise questions settled by 
the principles already stated in this opinion, or are shown to hâve been 
correctly refused by référence to évidence in the record. We do not 
deem it necessary to comment on them separately. We flnd no errer 
in the record. The judgment of the circuit court is aflSrmed. 

PARDEE, Circuit Judge. I dissent from the décision of the court 
in this case, because, in my opinion, the évidence did not show, nor 
tend to show, that the engineer in charge of the locomotive at the time 
that John W. CampbeH was killed was guilty of such wanton or willful 
négligence as would justify a recovery in the face of the well-estab- 
lished, if not undisputed, contributory négligence of the said John W. 
Campbell. 



AMEEICAN NAT, BAJJK OF ARKANSAS CITY, KAN., et al. v. WILLIAMS. 

(Circuit Court of Appeals, Elghth Circuit. Aprll 16, 1900.) 

: No.l,32L 

1. National Bank-tLoah— Stock AS CoLi.ATEKAL Sboukitt. 

Plaintlff sued tbé rci'eelvér of a national bank for money loaried the 
bank for whlch bank stock had been given as collatéral security. The 
receiver defended on: the theory that the transactloû was a purchase of 
the stock. At tùe trial, plaintlff and another testlfled positively that plalntiff 
contracted for the lo^n with the bank cashler on the terma claimed by 
plaintlff. The réceivèf s évidence showéd that aftèr his appoi'ntment he 
furnished plaintlff, at her request, with a list of stockholders, in whlch 
her own name appeared, and that she did not disclalm being a stockholder, 
and did not begln suit for two years thereafter. Certain entrles on the 
bank's books showed plalntiff to be a stockholder, but she had not re- 
ceipted for the certiflcates she hèld on the bank's books, and It did not ap- 
pear that she knew of the entrles. In the letters to the comptroUer and to 
défendant, wrltten after the bank's Insolvency, plaintlff, who was inex- 
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perieneeflaittJbtjsiiiess matters, referred to herself as a stockliolder, Held, 
thati:)Mie>56Tdiîelice did not.estop plaintlff from showing that sUe >vas not a 
atôe61roJder,;ajid that that: Issue was properly sul)mitted to the juvy. 

In a; suit agalnst the recelver of a national bankfor money loaned the 
baUkiwhile It Tvas a going concern, it wasfeiror to permit plaintiff to re- 
'Céver mterest on the loanafterthe bank's Stifcpenslon and the appointment 
of a rèeeîver, since debts Of an insolventbank must be liquidated by the 
recelyèr as of the date whejn insolvency supervenes, and the amount of 
alidebts computed as of thdt day. 
3. Appbal— Modification of Judgmbnt. 

Where, In a judgment agalnst the reçelyef, of a national bank, inter- 

est on the clsiim bas been erroneously allowed, and the amount of such 

errojft^ous initerest can be 4etermlned by t^ite court of appeals by. a mathe- 

. matleaj fepjputation, the judgment of thé. trial court will.be canceled and 

annùUed as to the amount of such interest, and afflrpied as to the balance. 

lu Erropjto the Circuit Court of the United States for the District of 
Kansas.,' 

; Action for woiiey loaned % Lizzie E. Williams against the Ameri- 
can National Bank of Arkaiasas City, Kan., and John Watts, receiver 
of said h^ank. From a judgment in favor of plaintiff, défendants bring 
error. Modifled. 

Sariinel R. Peters (John 0. Nicholson, on the brief), for plaintiffs in 
error. 

E. R Vermillon (W. E. Stanley, Earle W. Evans, J. G. Pollock, and 
J. T. Lafferty^ on the brief), for défendant in error. 

Before CAIDWEIL, SANBOEN, and THÀYER, Circuit Judges. 

THAYEE, Circuit Judge. This case was before this court at the 
Décember term, 1897, a writ of error having been sued out previously 
by Lizzie E. Williams, the présent défendant in error, to reverse a judg- 
ment that was recovered against her on the ûrst trial by the receiver 
of the American National Bank of Arkansaa City, one of the présent 
plaintiffs in êrror. Williame v. Bank, 56 U. S. App. 316, 29 G. G. A. 
203, 85 Ped. 376. The first judgment having been reversed on the 
fortnerhearing, a second trial Was had before a jury, which resulted in 
a verdict against the American National Bank of Arkansas City and 
its receiver, John Watts, the présent plaintiffs in error, in the sum of 
$42,586.83, to reverse which a second writ of error has been brought. 

As the facts but of Which the case ârises are fuUy repOrted in the 
case above cited, we only deem it necessary to say on the' présent oc- 
casion that Mrs. Williams, who twas the plaintiff bélow, sued the 
American National Bank of Arkansas City and its receiver, the bank 
^havjng beçtjm^, însolvent, tô recoVeÇ ' tHç snm Of: $28,250,' which she 
elaimed tohaye loaned to the bapkfPft Àpriï 15, 1890, while it was a 
going concern. The receiver deniedthat any such loan had ever been 
màde to the bank, and insîStêd that the siim of mbney sûed for was 
.;paid by the plaintiff below to tHe Ijaçk; loh or abput the time stated 
■im hier complaint, for the purchase j^ 260 shares of the. capital stock of 
thé bank, and that she had ©ver 'feince remained a stockholder of the 
bank, holding stock to that amount. Tlip issue which àppears to hâve 
been litigated on the second trial, ag on thè first trial, was whether the 
sum ot money last mentioned was loaned to the bank at an agreed rate 
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of interest of 12 per cent, per annum, and a certificate of stock taken 
as collatéral security for the same, as tlie plaintiff claimed, or whether 
she was a purcliaser of the bank's stock to the amount of 250 shares, as 
the receiver claimed. Upon thls issue the finding on the second trial 
was in favor of the plaintiff, as heretofore stated. 

In view of our former décision, which disposed of several questions 
that were then raised, only two questions are presented by the présent 
record which we deem it necessary to notice. The flrst is whether the 
jury were properly allowed to détermine the issue of fact heretofore 
stated; and the second is whether the plaintiff below, on the state 
of facts which wâs developed at the trial, should hâve been held to 
be estopped from denying that she was a stockholder in the insolTent 
bank. 

The ûrst of thèse questions is practically angwered by our previous 
décision. When the case was heard formerly, we held, in substance, 
that upon the évidence contained in that record the case should hâve 
gone to the jury, and that the action of the trial court in withdrawing 
it from their considération could only be accounted for on the ground 
that the trial judge entertained the erroneous view that the issuance 
of the stock certificate and the acceptance of the same by the plaintiff 
estopped her from saying that she was not a stockholder, and from ex- 
plaining by paroi évidence the circumstances under which the stock 
certiflcate happened to be issued in her name. 56 TJ. S. App. 320, 29 
C. C. A. 203, 85 Fed. 377, 378. The testimony on the last trial in sup- 
port of the plaintiff's cause of action appears to hâve been more full 
and explicit than it was on the flrst trial. She testified to the exist- 
ence of an express agreement between herself and the cashier of the 
bank, whereby the latter agreed on behalf of the bank to borrow the 
sum of money in controversy, and to pay interest thereon at the rate 
of 12 per cent, per annum, payable semiannually, and as security for 
the loan to deliver to her a certificate for 250 shares of the bank's stock. 
She further testified that this agreement was executed on her part by 
the loan of the money, and that she accepted the certificate merely as 
collatéral, being induced to do se by the représentation of the cashier 
that the bank was eolvent, and that the stock was adéquate security 
for the money loaned. The testimony of the plaintiff to the effect last 
stated was fully corroborated by the évidence of another witness, who 
claimed to hâve been présent in the bank, and to hâve heard the afore- 
said agreement between the plaintiff and the cashier when it was 
made. We shall accordingly forego further discussion of this branch 
of the case, with the statement that as there was direct and positive 
testimony that the money in controversy was received by the bank 
as a loan, and that the stock was accepted by the plaintiff merely as 
collatéral security, it was the province of the jury to décide how far, 
if at ail, the force and effect of such évidence was overcome by the 
other testimony in the case. The verdict below is supported by sub- 
stantial évidence, and the action of the trial court in submitting the 
case to the jury cannot be successfully challenged on appeal. 

The contention on the part of the receiver that the plaintiff below 
should be held estopped to deny that she is a stockholder of the in- 
solvent bank is founded upon the following facts: On August 7, 
101 F.— 60 
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1891, about èigîit months after the bank had become insolvent and a 
receiver had beeaiai^pointéd, the plaintiff applied to the receiver by 
letter for a list ofshareholders of the banJsj and Bhortly thereafter, was 
furnished with such a list, by mail, in whidi| her own name appeared 
as the owner of 250 shares of the bank's stock. She did not in re- 
sponse to this letter assert that she was not a stockholder, and ask to 
hâve her name stricken from the list, nor did she bring the présent ac- 
tion untilJuly, 1893. The stock certiflcate book of the baak showed 
that on June 17^ 1890, a certiflcate for 250 shares of stock had been 
issued to Mrs. lazzie E. Williams, "being funds [as the stock certiflcate 
recited] accumulated before marriage, and separate from ail other 
property, transférable only on spécial indorsement in peyson"; but 
other entries in the same book showed that this stock had been trans- 
ferred to herfrdm stock issued on accoimt of Lamson and Thwing, who 
were, respectively, the cashier and président of the insolvent bank. 
The stock certiflcate in question was not receipted for by the plaintiff 
on the books of the bank, and it does not appear that she ever saw any 
of the entries respecting the stock thfet may hâve been made either 
upon the books of the bank, or in reports to the comptroUer, by the 
officers of the bank. In a letter that was written by the plaintiff to 
the comptroller on Octoberl, 1891, ànd!in a letter that was written 
to the réceiyer of the bank on Decembér 16, 1891, in which certain 
inquiries were made conceming the aSairs ôf the bank, she; referred to 
herself as a stockholder theréin. - ■ : 

We think that the testimcsity aforesaid, which is, ail that the record 
oohtains bearlng upon the point now under considération, was insuf- 
flcient to justify a dedaration by the court that the plaintiff was 
estopped ftom denyingthat she wa8<a;istockholder. It was compétent 
and persuasiTe testimonyï, no doubt/on the issue whether the plaintiff 
had bbught titeistock or. loaned monisy tq the bank upon; the stock as 
collatéral; > but ih > riew M the other téstimony in the ôase, to which 
référence has already been made,; sbowing; the agifeement between her 
«nd thecashie»^ and the feircumstanlcescBnder wbidi the stock was ac- 
cépted, it cannot be said as,a mattet ©f law that tlte; te»timt>py created 
an estoppel, and precluded the ;plaintiff from shiowing/ thie truth., The 
iacft that in' one or two lettere thei plaintiffireferired to herself as a 
s,tockholder in writingito-thereceiveir and comptroller, câûflot be regard- 
ée as a conduSiye admission on heC' part thatishe iWas;,the absolute 
ownei" of the st<jck, when it is cOîisidered that she was in a measure in- 
'èxperieh(»d in business; traûsactions, and; thôt, hayiag a stock certifl- 
cate in her hands, she may not haTeiunderstoo^ the; différence between 
owning the sto(^ absolutely and holding ît in pledge as ;Security for a 
idebt. This casé is cleariyldistinguishable from, and must not be con- 
founded withj those càseâ iû which it has been hjôld.by. this court tiiat 
one who buys stock from à national bank while it Isia going concern, 
and who suffersi his name to be borne upon the books as a share- 
hjoldec, and aceepts dividènds; in that capacity, cannot, as against 
créditer s, rescind the contract when the bank becomes insolvent, upon 
the grôund that the purchàse was induced by fraud. Lantry v. Wal- 
làcej 88 O. O, A. 510, 97 Fed. 865; Scott v. Latimer, 60 U. S. App. 730, 
33 G. C. A. 1, 89 Fed. 843; ;Bank v. Newbegin, 40 U. S. App. 1, 20 
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C. C. A. 339, 74 Fed. 135. In the case in hand the plaintiff asserted 
that she did not purchase the stock; that she neither consented to be- 
come a shareholder nor received dividends on the stock as such, but 
that she simply accepted the certiflcate and held it as collatéral for a 
loan, and received interest on the loan pursuant to her agreement with 
the cashier, so long as the bank was a going concern. Such being the 
facts, as the jury hâve found, she is not debarred from showing, even 
as against the receiver, her true relation to the insolvent bank. She 
never voted the stock represented by the certiflcate, nor attempted to 
exercise any o£ the rights of a shareholder, and, so far as the présent 
record discloses, she never knowingly permitted herself to be listed as 
a shareholder, or to be held ont to the world as such, so long as the 
bank was engagea in business. Ail of the acts upon which the re- 
ceiver attempts to found an estoppel ivere committed after the bank 
ceased to be a going concern, and it must be adjudged that such acts as 
are relied upon are insufficient to preclude her from showing that she 
is simply a créditer of the bank, if such be the fact. 

An error which is assigned upon the record was committed, how- 
ever, in the allowance of interest upon the plaintifE's demand. The 
lower court directed the jury to allow interest at the rate of 6 per 
cent, per annum from October 1, 1890 {up to which time interest had 
been paid), to the day of trial. In accordance with thia instruction, 
the jury allowed interest to the amount of $14,336.87. As the suit is 
against the receiver of the insolvent bank to establish a demand which 
he had declined to allow, and as the debts of an insolvent bank must 
be liquidated by the receiver as of the date when insolvency super- 
venes, and the amount of ail debts computed as of that day, it was 
erroneoUs to allow interest on the plaintifE's demand as against the 
receiver subséquent to December 26, 1890, when the bank ceased to 
do business and a receiver was appointed. White v. Knox, 111 U. 
a 784, 4 Sup. et. 686, 28 L. Ed. 603. It is unnecessary, however, to 
reverse the judgment because of this error, as the verdict of the jury 
shows the amount of interest which is included in the judgment, and 
by Computing the interest on the debt from October 1, 1890, to Decem- 
ber 26, 1890, we hâve been able to ascertain that interest to the amount 
of 113,956.37 was erroneously allowed. Deducting this latter sum 
from $42,586.83, the total amount of the verdict, leaves the sum of 
$28,630.46, for which a judgment shouH hâve been entered. The judg- 
ment will be aflflrmed for the latter amount, and canceled and annulled 
for the residue, in accordance with a practice which is established by 
the following caâes: Eailroad Co. v. Estill, 147 U. S. 591, 622, 13 
Sup. et. 444, 37 t. Ed. 292; Board v. Sherwood, 27 U. S. App. 458, 
468, n C. C. A. 507, 64 Fed. 103, 110. 
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RÈPlUNO CHEMICAL CO. y. VICTOB HARDWARE CO. et al. 

(Circuit Court of Appeals, Blghtli Circuit. April 30, 1900.) 

No. 1,226. 

1. Appeal^Spkcification of BjiKOKS— Coukt Rules. 

Under riUe 24 of the circuit. court of appeals (47 Fed. xi.), providing tliat 
In cases brouglit up bj^ Wrlt oï error tlié spécification of errors relied upon 
shaU set ont separateiy ând* pàrticulariy ëach error asserted and intended 
tobe urged, errors assigned.but not set out and relied upon in argument, 
Will be disregarded bythe court. 

3. Bamk— Exceptions. i ,• 

\Vlîere an objection to the offer of a letter in évidence is sustained "until 
ïurther proof," and the'pârty oft'ering it saves an exception, but, when 
the letter Is finally offeredi ïind an objection to its introduction is agaln 
sustailiea, no exception Is eaved, its exclusion cannot be made the subject 
of iConaplaint on appeal. ; 

8. Samb— Bbbor without Prbjudice. s', 

Where a letter excluded from , çvldence is afterwards admitted as a 
part of other documentary évidence, and is considered by the jury, any 
error in Its rejection on the flrst offer is without préjudice. 

4. Fkaudulknt Convkyancks— Evidence— Letter AnDRBBsEb'TO Mercantile 

Agencv. 

A letter addressed by a creditor to a mercantile agency, stating that she 
did not intend to push a debtor named, as he had ample tlme, and was 
meeting his notes as they became due, is not admissible in évidence on 
.behalf of other ereditors of such debtor In an attack upon a conveyance 
by the debtèîr to the writer'of the letter, In the absence of évidence that 
tlie letter was ever communicated to the other ereditors. 

5. InstructioN6-*«Exception to Charge in Oross— Appeal. 

Where the only exception ito the instructions to the jury is to the entire 
charge ^s a whole, vi-hich cpjitains severaj distinct propositions of law, it 
will not avàil the appellant If any part of t'he charge is good. ' 

6. FraudulentConvetances— Préférences — Intent to Hindeb and Delay. 

Wherethe insolvency of a debtor is known to his créditera, one creditor 
bas the rlght to secure the payment of his clalm through the conveyance 
to him of hall the debtor's property. Where there is no secret trust or 
f raudulent undervaluation of the property, other ereditors bave no légal 
ground of complalut. 

7. Samb. 

Although the eff ect of a conveyance by à debtor to one of his ereditors 
Is to place the property conveyed beyond the reach of his other ereditors, 
and leave him nothing with vehieh to paj his other debts, such act is not 
hindering or delaying ereditors in the légal sensé, and will not entitle the 
unsecured ereditors to recover the property f rom the preferred creditor. 

8. Samb— Hasïbs AND Secrecy.; 

Where a creditor accepts property in absolute payment of a valid in- 
debtednes^, without any reseri'ation or secret trust toi the beneflt of the 
debtor, and there is such a change bf possession as the property fairly 
admits of, the transaction is valid, without ïegard to whether 't was con- 
summated in haste and secretly, or openly and leisurely, or in daj''.î^ht or 
in the nighttime. 

9. Samb — Disckkpancy betwekn Value of Property and Debt. 

A creditor whose debt is payable in money has a légal right to msist 
that the cash value of the property received in payment shall be equal to 
the amount of his debt, and the discrepancy between that value and the 
amount of the debt must be clearly shown to be very considérable before 
the transaction can be challenged on the ground that there was a fraudu- 
lent overnavmeat 
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In Errer to the Circuit Court of the United States for the District 
of Colorado. 

The Repauno Cbemical Company Instituted this action against the Victor 
Hardware Company on August 2, 1807, and caused a writ oî attaclunent to t)e 
issued and levied on a stock of merchandise, and certain aceounts were also 
sarnished as the property of the défendant, the Victor Hardware Company. 
H. B. Roby filed her intervention in the cause, claiming both tlie stock of goods 
and the aceounts .seized under the writ ot attaehment as her property, alleging 
that she purcliased the same from the Victor Hardware Company on the 30th 
of .Tuly, 1897, and was in possession of the same at the time of the seizure 
under the wiMt of 'attaehment; that the Victor Hardware Company was in- 
delited to her in the sum of $17.950 on notes executed by the company ou .Tuly 
15, 189G: thiit on .luly 30, 1S97, there was due on the notes from the hardware 
company. after allowing ail crédits, the sum of $15,067; that the hardware 
company was also iudebted to the Mine & Smelter Supply Company in the sum 
of $4,957.03, which daim had been purchased by and asslgned to the inter- 
vener; that on July 30, 1897, she purchased the stock of goods belonging to 
the hardware company, together with the books and aceounts, for the sum of 
$20.018.73, and the same were, in conformity with the résolution of the board 
of directors of the hardware company. delivered to her; that she immediately 
took possession of the property. and conducted a business on her owu account 
until August 2d, when the United States marshal took the property from her 
under and by virtue of the -writs of attaehment issued in this cause. The 
plaintiff filed an answer to this intervention, denying there was any considéra- 
tion for the ti'ansfer, denying that she was the owner of the property attathed, 
denying that the sale was made by the hardware company to the intervener 
in good faith; and alleging that there was nothing due to the intervener 
from the hardware company, but that she was merely a stockholder in the 
hardware company; that the notes of the hardware company held by the inter- 
vener were made in the name of the company without authority; that they did 
not évidence any .lust indebtedness; that the company never entered them upon 
its books. or mentioned them in any statements which it made to the commer- 
cial world to eniible the company to obtain crédit; that the claim of the Mine 
& Smelter Supply Company against the hardware company was sold and 
asslgned to the intervener to assist in the scheme to defraud the creditors of 
the hardware company; that the pi-operty sold to the intervener was of the 
value of $90,000; and that the entlve transaction was fraudulent as against 
the plaintitï and the other creditors of the hardware company. To this an- 
swer a reply was filed denying that there was any fraud; denying knovi-ledge 
of any taise statements made by the hardware company foi the piirpose of 
obtaiiîing crédit, if any such were made by the company; denying tliat the 
property conveyed was worth $90,000. or any more than she paid for it; and 
averred that the sale of the merchandise and aceounts was made in good faith 
to the intervener for the purpose of liquidating and paying indebtedness due 
her from the hardware company. There was a trial by .iury, and a verdict and 
judgment for the intervener, and the plaintiff sued out this writ of error. 

W. S. Declier (Henry T. Eogers, Lucius M. Cuthbert, and Daniel 
R. Ellis, on the brief), for plaintiff in error. 

W. S. Morris (Charles J. Hughes, Jr., and B. H. Giles, on the brief), 
for défendants in error. 

Before CALDWELL, SAl^BORN, and THAYER, Circuit Judges. 

CALDWELXi, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

There are a.number of errors asslgned, but in the brief of the learned 
connsel for the plaintiff in error, who did not try the case below, only 
two of the assignments of error are eet out and relied upon. In Citv 
of Lincoln v. Sun Vapor Street-Light Co., 19 TJ. S. App. 431, 8 C. C. 
A. 253, 59 Fed. 75G, we announced our purpose to require a com- 
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pliance with rôle 24 of this court, and it hâs been applied in nnmer- 
ous cases since. Haldane v. U. S., 32 U. S. App. 607, 16 0. C. A. 
447, 69 Fed. 819; NàiiObal Bank of Commerce of Kansas City v. First 
Nat. Banlc, 27 U. S. A^p: 88, 10 C. C. A. 87, 61 Fed. 809; Hoge v. 
Magnes, 56 U. S, App. 500, 29 C. C. A. 564, 85 Fed- 355. 

We proceed to the considération of the errors assigned and discussed 
in the brief of çpunsel for the plaintiff in error. ' The first assignment 
of error is as, foilows: 

"That the court erred In réfusing to admit In évidence the letter of the in- 
tervener sent to K. 6. Duri & Co., as follow», to wlt: 

" 'Victor, Colo., Sept. 24, 1896. 
" 'To Whom It may Concern: This Is to certlfy that I am not, neither do I 
intend to push Grève and Qaereau for the amount of their Indebtedness to me, 
as they hâve ample time, and are meeting their notes as they becôme due, 
notwlthstandîng ail reports to the contrary, 

" '[Signed] Henrietta Quereaa' " 

But tte record fails to show that there was an exception saved to 
the ruling of the court when it was flnaUy offered in évidence and 
excluded by thé court. It is true that when the letter was firet offered 
in évidence and excluded an exception was saved, but that was a 
mère tentative ruling. As shown by the record, the court, in su»- 
taining the objection, stated : "The objection to this paper is sus- 
taihed until you màke further proof. You may offer it la ter on pos- 
sibly." : Later on, when the witness Allen was introduced on behalf 
of the plaintiff in error, the letter vp^s again offered in évidence, when 
the objection to its introduction as évidence was sustained by the 
court. To this ruling of thé court no exception was then saved, and 
for this reason the matter is not propêrly before us for considération. 
Paxson V. Brown, 27 U. S, App. 49, 10 C. G. A. 135, 61 Fed. 874. But, 
in view of the fact that the reports of the commercial agency of Dun 
& Co. stàted the contents of the letter, and thèse reports were admit- 
ted in évidence, and, considered by the jury, its rejection was not 
prejudicial. Besides, when the letter was first offered in évidence, 
and whén thé exception was saved, there was no évidence before the 
jury that the letter had eygr been communicated to the creditors, and 
for this reason the trial judge propêrly held that it was at that time 
inadmissible. 

The second assignment of error relates to the charge of the court. 
The charge is lengthy, covering nea,rly five pages of the printed record, 
and the only exception taken wa^ tô the entire charge; the language 
of the exception being as fôllows: "To thé giving of which instruc- 
tions the plaintiff, by its ççnnsel, then and there excepted." The rulé 
is well settlèd that an' exception to a charge of the court in gross, 
which contains several distinct propositions of law, ie not ayailable 
if any part oï the charge is good. îron Cô. v. Blake, 144 U. S. 476, 
12 Çup. et. '^Sil, 36iL. Ed; 510; Thied^ V. Utah, 159 U. S. 510, 16 Sup. 
et. 62, 40 Li Éd. asT; %icç V. Fankjiuçst, 10 U. S^ App. 497, 3 e. C- A. 
551, 53 Fed. 312; Schneider BrewingCo. v. American Ice-Mach. Co., 
40 U. S. App. 382, 33' e. p, X,; 8C ft Feâ. l38; McClelîan v. Pyeatt, 4 
U. S, App.319,-1 C. Ç. A. él3„50 'fM, $86; New England Furniture ^ 
Carpet Co. v. Catholîcon Co., 49 U. ô! i^pp. 78, 24 C. C. A. 595, 79 
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Fed. 294. But, aside from tliis fact, a careful examinatîon of the en- 
tire charge of the court fails to show any error prejudicial to the plain- 
tiff. The évidence tends to show that the hardware company was 
insolvent, and indebted to numerous persons, among them the plain- 
tif!: in error, and also défendant in error. The jury found the indebt- 
edness due to Mrs. Roby (formerly Mrs. Quereau) was a valid in- 
dehtedness, and that the value of the property received by her in pay- 
ment thereof was not in excess of the amount due to her, and that the 
sale was absolute, and made in good faith to pay an honest debt. 
Thèse facts having been established by the verdict of the jury, the 
only question is, did the hardware company hâve the right to prefer 
one créditer to the exclusion of ail others? On this point the court 
instructed the jury as follows: 

"The évidence in the case shows a race of diligence between creditors, who, 
I think, It may be fairly said Imew the failing condition of their common 
debtor, and knew that the latter had the right to make a préférence among 
them, and, as indicated at the outset, the intervener had a right to secure tlie 
payment of her claim if the transaction, so far as she was concerned, was 
honest, and entirely free from f raud, or the knowledge by her of f raud, on 
the part of her debtor, the Victor Hardware Company. In other words, a mère 
intent on the part of the debtor, the Victor Hardware Company, in this case. 
to hinder and delay its creditors, or any one of them, will not of itself render 
a transfer made in payment of an existing indebtedness void as against the 
créditer. In order that the intent of the debtor to hinder and delay his cred- 
itors by such transfer shall render void a conveyance made in payment of a 
prior debt, such intent must be participated in by the créditer to whom the 
conveyance is made. Parties to a business transaction are not presumed to 
deal with eaeh other in bad faith; but, on the contrary, are presumed to deal 
honestly and in good faith until the opposite is shown by évidence upon the 
trial, and any one who allèges such acts are done in bad faith, or for a dishon- 
est and frauduleut purpose, takes upon him^elf the burden of showlng that 
such is the case. In other words, fraud is never presrimed, and it devolves 
upon him who allèges fraud to show the same by satisfactory proof ; that is 
to say, proof which is satisfactory to the jury." 

This question was before this court in Rice v. Commission Co., 36 
U. S. App. 266, 18 'C. G, A. 15, 71 Fed. 151, and we there said: 

"Fraud and collusion cannot be predicated upon the fact that a debtor con- 
sented to a judgment for a debt which he honestly owed. Nor is it a fraud 
for a debtor to consent to a judgment in favor of one of his creditors, ahd deny 
that favor to ail others. In the absence of a bankrupt or insolvent law, a 
debtor may làwfully pay ot secure one creditor to the exclusion of ail others. 
The préférence may be given in many ways, but most commonly It is accom- 
plished by paying the debt in money, or by the debtor's selling or mortgaging 
his property to his creditor, or by confessing a judgment in favor of his creditor, 
foUowed by exécution and a levy upon the debtor's property. The validity of 
the préférence is not affected by the fact that it was accompUs.hed quickly, 
or secretly, in order to prevent the interférence of other creditors." 

A debtor who bas many creditors may pay one of them in property 
in f ull, though it takes ail his property, and leaves nothing for his oth- 
er creditors. The debtor bas an undoubted right to make the préfér- 
ence, and the creditor bas an undoubted right to take his debtor's 
property in payment of his debt. While the questions in cases like 
Ihis are very plain, they are sometimes obscured, and the minds of the 
jury confused, by telling them that any action of the preferred creditor 
ajid debtor which had the effect to hinder, delay, or defraud the debt- 
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0^*8 Wthèf créditera is fraudaient and void. Theyisbould be told, in 
tMB'tonnection, that, althougli the acquisition by «ne créditer of ail 
the dôbtor's property in satisfaction of bis debt to that créditer bas tbe 
effect to place tbat property beyond tbe reacb of other creditors, and 
leave the debtor notbing witb wbicb to pay bis otber debts, yet tbis is 
net bindering er delaying bis otber creditors in a légal sensé; tbat is, 
it is net f raudulent as to them, and they cannot complain of it, because 
tbe debter in paying and the créditer in receiving tbe property did 
notbing wbicb tbe law did net autherize them to do, and wbicb every 
otber créditer would bave quickly dene if be bad bad tbe geod fortuifc 
to be in like faver witb tbe debtor. Otber creditors may reproacb tbe 
debtor fer bis partiality, but they ciànnot recever tbe property from the 
preferred créditer. Tbe questions in sucb cases are: Did tbe debtor 
ewe tbe debt? Did the créditer accept the property in abselute pay- 
ment of bis debt, witb no réservation er secret trust for tbe benefit of 
tbe debtor? Was there sucb a change of the possession as tbe prop- 
erty fftirly admitted ef? Wben thèse questions can be answered in 
the afiirmative, tbe transaction is impervious to attack from any quar- 
ter. Thèse are tbe facts essential to constitute a va,lid sale of property 
in paymentof a debt, and wben they are established it is wbolly imma- 
terial whethér the transaction was consummâted in baste, and secretly, 
or openly and leisurely, or in dayligbt or in tbe nighttime. Lawful 
contracta, made in geod faith, for a lawful purpose, may be made at 
any bout of tbe day or night, and publicly or secretly, and leisurely 
or hàstily, as it best suits the convenience or interests of tbe parties to 
them. Wben a créditer is seeking payment from an insolvent debter, 
it is cemmonly to his interest te act witb celerity and secretly. If be 
made epen proclamation of his purpose, it weuld probably resuit in 
semé other créditer obtaining tbe préférence. A créditer wbose debt 
is payable iti money bas a légal rigbt to insist tbat tbe cash value of 
the property received in payment sball equal the amount of his debt. 
And, as tbe aètual cash value of mest property is largely a matter ef 
opinion, the discrepancy between that value and the amount of tbe 
debt must be clearly sbown to be very considérable bef ère tbe transac- 
tion cqn be challenged on tbe ground tbat tbere was a fraudulent ever- 
payment, That charge is frèquently made, but rarely sustained. It 
was net sustained in this case, The judgment of tbe circuit court is 
afSrmed. i 
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(Cipeult Court of Appeals, Fourth Circuit. May 1, 1900.) 

No. 353. 

False Imphjsonmbnt— Bi.EiiKNTS OF Offense— Pleadinu. 

A cQunt In a déclaration alleglng the issuance of a warrant by one de- 
fendant at tlle instance oï another; the exécution of such warrant by a 
thlrd défendant, by the àrrest and détention of plalntiffi thereon; that 
such acts were done without authority of law, mallciously, and without 
reasonable or probable cause, and for the purpose of coerclug plalntiff's 
action in a civil suit; but contalning no allégation as to the termination 
of the prosecution, — states a good cause of action for false imprisonment, 
aithough not for malicious prosecution. 



DAVIS V. JOHNSON. 953 

2. Bame— Charge op Conspiracy. 

In an action on the case against several défendants for false imprison- 
ment, though conspiracy is chargea, it is not the gist of the action, but 
matter of aggravation only, not essential to recovery, and, if the évidence 
establishes a case of false arrest and imprisonment against the défend- 
ants or either of them, the plaintifC is entitled to recover against those 
shovi'n to be gullty. ' 

In Errer to the Circuit Court of the United States for the District 
of West Virginia. 

This is a writ of error to the judgment of the circuit court of the United 
States for the district of West Virginia, at Charleston. The action is trespass 
on the case by the plaintiff in error to recover of the défendants In error dam- 
ages growing out of the folio wlng occurrences: The plaintiff in error hired a 
horse from the défendant In error Ellis, a liveryman, at Ft. Spring, W. Va., 
to ride horseback to Lewisburg, and in that vicinity, at an agreed price of $1 
per day, witii an understanding that Davis might purchase the horse at the 
price of |100, if It suited him, and, in the event of purchase, he was not to be 
charged for the hire of the horse during the trip; and Davis obligated himself, 
at least implledly, to take good care of the animal, and return it to the owner 
at the expiration of the term of hii-ing. During the trip the horse's back 
beeame sore to such an extent that Davis would not use it; and he hired a con- 
veyanee, and drove a portion of the way, leading the disabled animal. The 
Iiorse was returued on Saturdaj', the (îtli of July, 1895, the trip liaving taken six 
days, and "was left at I''t. Spring with a brother of Ellis, who was informed 
that the plaintiff in error had to catch a train hurriedly to Alderson, his head- 
quarters, and that he would return that evening going to Ronceverte, and that 
if Ellis would be at the dépôt the amount of the hire would be handed him. 
That evening before Davis left Alderson, and as he was dresslng to catch the 
train on his return trip to Ronceverte, Ellis, the défendant in error, appeared at 
Alderson, and called to see him in référence to the horse, and demanded that 
Davis take the horse under the couditional agreement for sale hereinbefore 
rcferred to, because, as he daimed, the horse had been seriously injured, and 
was not returned to him in good c-oudition, as contempla ted in the contract 
of hire. He refused to accept anythlng on account of hire, and insisted on Da- 
vis paying for the animal, which the latter refused to do, as the horse did not 
suit him, as he claimed; and he, moreover, insisted that he had taken the best 
care of the horse possible, and that the sore back was caused by the excesslvely 
hot weather, and the tact that the horse had been fed on grass, was extra fat, 
and unaccustomed to saddle use. Being unable to come to an agreement, Ellis 
and Davis separated, and the latter left on the train for Ronceverte. That 
night, between 10 and 11 o'clock, Ellis and the défendant in error Chew ap- 
peared at Ronceverte wlth a civil warrant issued by the défendant in error 
Johnson, and executed the sarae on the plaintiff in error, requiring him to 
appear before said Johnson at ¥t. Spring, on the llth day of July, 1895, to 
answer the complaint of the défendant in error Ellis for the sum of §100, 
for the recovery of mouey due by account; and said Chew demanded that Da- 
vis acknowledge service of the summons, which upon his failure and refusai 
to do he was arrested, and for a while held in custody; and after protesting 
against Chew's authority to make an arrest on a mère civil warrant, and re- 
fusing to submit to his authority, Chew presented another warrant, being a 
criminâl warrant, charging Davis with cruelty to animais, sworn out by Ellis 
before the défendant in error Johnson, and plaintiff in error was taken in cus- 
tody under this warrant, the défendant in error Ellis and one Vawter, called 
on by constable Chew, assisting in taking physlcal hold of Davis, according 
to Davis' statement, which was corroborated by others. Chew insisted that, 
by order of Johnson, he was to be arrested and brought before him at Ft. 
Spring, unless service of the civil process was acknowledged. After being 
held in custody under thèse circumstances, and counseling with friends, and 
when about to be taken by Chew and Ellis in a buggy to Ft. Spring, the point 
was made that a justice at Ronceverte could take the bail; and while Davis 
was being carried under arrest, about 1 o'clock Sunday moming, to the rési- 
dence of a justice of the peace at Ronceverte, he consented to acknowledge 
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service of the civil •warrant, to avold furtlier annoyance, and to secare releàsé 
(rom arrest. This being clone, Hé was diséharged, and ii*etumed to liis liotel. 
Two days later, \vliile at liewisburg, lie was again arrested b.v Chew under the 
warrant charglng cruelty to aiaimals, and, after belng held in custody some 
tlme, was talten befofe à. Justice of the peaee, and allowëd to give bail for his 
àp'pearàhce before Justitfe Johnson at Ft. Spring. Upon a hearlng before the 
justice, judgment was given for the pialntiff for $100 and costs in the civil 
case,;;and th^ criminal warrant, was dlsmissed, the défendant agreeing to pay 
thé costs, but nnder prétest, as he insists. The declàratloii contalns three 
counts, to the flrst two of which a démarrer was sustained, and upon trial of 
the oafee .Under the thlrd count the court Instnicted the jury to return a verdict 
for the défendants, being of the opinion that under that count it was neces- 
sauy, iniorder for the plalntlffi to recover, that he should prove a conspiracy, 
whl«hihe(had failed to dOi i ! 

jçfhu H. lïolt and C. 0. Watts, for plaintiff in errer, 
John Osborne, for détendants in error. 

Jé#^ <K)IT and 8^^^ Judges, and WADDULL, 

Distrîeti Judge,. 

WÀDDTLliy District Judge^ after stating the facts as above, deliv- 
ered thè ojiiiiioh of the court. 

The assigninents of errer présent for the considération of the court 
(juite a intuHber of questions, but those specially relied upon involve 
the correctnéss of the court's ruling on the demurrer to the declara- 
tioh, ajîiîâ^. îii instructing a verdict for the défendants as aforesaid. 
The diitipulty lin argument between counsel as to the propriety of 
the court's ruling on the demurrer arises from their inability to agrée 
as te "Whether the flrst two counts in the déclaration are for false 
imprisoijmîent or malicious prosecution. If the two counts are for 
malicious proseçution, the court's. ruiipg is manifestly correct. Mal- 
ice and the want of probable cause must be averred and proved in 
an actiorl fbjç imalidious' prosecution, the fact that the défendants pro- 
cured or iflstië^ted thè prosecution, and that the same has ended 
and resultéd favorably te the plaintitf. Wheeler v. Nesbitt, 24 How. 
544, 16 L. Ed. 765; Stewart v. Sonneborn, 98 U. S. 195, 25 L. Ed. 
116; Stautiton v. Goshorn, 36 C. C. A. 75, 94 Ped. 52. 

In the ÇOiluts in question no averment whatever is made as to 
the ending ôf the prosecution, which of itself makes them entirely 
insufflcient as counts i in an action for malicious prosecution. But 
we do not eonceive the counts to be for that cause of action. They 
are for false imprisonment, as distinguished from malicious prose- 
cution; and while it is tfue the issuance of the warrants, under 
which the arrests of the plaintifif in error were made, are set forth 
with some détail, it is by way of inducement merely, and not in- 
tended to be the grayamen of thè action. It was for the subséquent 
arreet and imprisonment, by virtue of the warrants, that the suit 
was instituted to recover damages; and as counts in a déclaration 
for false imprisonment they are good, and contain the essential aver- 
ments necessary to a .good déclaration in this cause of action. The 
flrst count, after setting forth the issuance of a certain order of ar- 
rest against the plaintifl in error by the défendant in error Johnson, 
at the instance of his co-defendant J. P. EUis, and the exécution 
thereof by the défendant in error John F. Chew, and the arrest and 
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■détention of the plaintifl in error by said Cliew, avers that said acts 
were done maliciously, and without authority of law, and for the 
purpose of harassing, oppressing, and imprisoning said plaintiflE in 
error, and without any reasonable or probable cause, for the purpose 
of forcing him to accept service of a summons in a certain civil suit 
instituted by said Ellis against the plaintiff in error. The second 
count sets forth the same cause of action, except that the arrest and 
détention of the plaintifl in error was by virtue of a certain civil war- 
rant issued and executed by the same parties under the circumstances 
above set forth. The third count is for the same cause of action, 
describing it in another way, and setting forth the issuance of the 
summons in the civil suit, and the swearing out of a warrant for 
cruelty to animais; and in this count the défendants in error are, 
one and ail, charged to be conspirators, and that what they did was 
the resuit of a conspiracy to force the plaintiff in error to pay a 
debt to the défendant in error Ellis. In this latter count the same 
averments as to the want of probable cause, the existence of malice, 
the want of authority on the part of the défendants, and each of 
them, are likewise made, and the fact that by virtue of said sum- 
mons and order of arrest the plaintiflE in error was taken in cus- 
tody, and detained and held without lawful authority for a long 
space of time. Newell, Mal. Pros. p. 360; Parsons v. Harper, 16 
Orat. 64; Scott v. Shelor, 28 Grat. 891; Wornack v. Circle, 29 Grat. 
192; Vinal v. Core, 18 W. Va. 6, 7; Josselyn v. McAllister, 22 Mich. 
300, 307; Kaysdale v. Bowles, 16 Ala. 62; Eich v. Mclnemy, 103 
Ala. 345, 15 South. 663; 12 Am. & Eng. Enc. Law (2d Ed.) 28, note 
1, and 731, end of note 6. 

In the trial court, the demurrer to the first and second counts of 
the déclaration having been sustained, the case was tried solely upon 
the third couut; and under that count the lower court held that, in or- 
der to maintain the prosecution, it was necessary to prove a con- 
spiracy, thereby, in effect, treating the count as one in an action for 
conspiracy, as distinguished from one for false arrest and imprison- 
ment; the learned judge charging the jury as follows: 

"I hâve no hesitancy in saying that both Ellis and the constable behaved 
very badly, and if they had been sued before this court for having ille};ally 
restrained a citizen of his liberty by false imprisonment, and the fact had been 
properly established, they woiild hâve heard of it in a way they would never 
hâve forgotten. This is not the case. This case is a charge of conspiracy, — ■ 
of a conspiracy to coUect this debt, — and there is no évidence of the conspiracy 
hère." 

We think the lower court erred in this ruling. The third count 
is not for a writ of conspiracy, but a count in an action on the case 
for false imprisonment, and under it, if the évidence established a 
case of false arrest and imprisonment against the défendants in error 
or either of them, the plaintiff in error would be entitled to recover. 
4 Minor, Inst. pt. 1, p. 401. In the writ of conspiracy recovery can 
only be had against ail of the défendants, or certainly two of them; 
and, if the évidence showed two of them to be not guilty, no re- 
covery could be had against the third, it mattered not how guilty he 
may hâve been. Prof. Minor says that the writ of conspiracy, though 
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existing'théoretically, has for several générations been superseded in 
prëétice fey the more convenient remedy of the action of trespass 
où tlie case. The leading English case on this subject is that oî Skin- 
nej v. Guiiton, 1 Saund. 228. In 1 Bac. Abr. p. 139, discussing ac- 
tions où the case for conspiracy, thé following language is used: 

"lî an action be brought agàinst several, and one only be found guilty, it Is 
sufflcient; for there is a great différence between the action on the case in the 
nature of a conspiracy and the wrlt of conspiracy at common law, and in thi» 
case the damage snstained is the ground of action." 

In 4 Enc. PI. & Prac. p. '738: 

"An action on the case has, in modem times, taken the place of the writ of 
conspiracy whlch lay at common law. * * * In the action on the case in 
the nature of a conspiracy, the conspiration or conspiracy is not the gist of 
the action; for the allégation of the conspiracy is mère surplusage, intended as 
matter of aggravation, and is therefore not necessary to support the action 
which is founded upon damages alone [citing many authoritiès, both Knglish 
and American]." 

In Van Horn v. Van Horn (N. J. Sup.) 20 Atl. 485, 10 L. R. A. 184, 
Scudder, J., delivering the opinion of the court, eays; 

"The, distinction is now well estabhshed that in civil actions the conspiracy 
is not the gravanjen of the ctiarge, but may be both pleaded and proved as 
aggravating the vn-ong of whieh the plaintiff coniplatas, and enabling him to 
rêeovér agalnst aU as joint tbrt feasors. If he fails in the proof of a con- 
spiracy or concerted design, he may still recover damages agalnst such as are 
shown to be guilty of the tort without such agreement [citing Pol. Torts, 267; 
Garing v. î'raser, 76 Me. 37; Hutchlns v. Hutchlns, 7 Hill, 104; Jones v. 
Baker, 7 Cow. 445; Parker T. Huntington, 2 Gray, 124; aûd many otlier 
cases]." 

For thèse reasons the judgment of the lower court is reversed, 
at the cost of the défendants in error, and the case remanded to said 
court, with instructions to grant a new trial therein. 



In re EOOHE. 

SMITH V. MORTGAGB & DEBENTURB CO., Limited. 

C Circuit Court of Appeals, Fifth Circuit May 1, 1900.) 
No. 889. 

1. BANKiiuiPTCT— Appeals — Appealablb Orders. 

Where a mortgage creditor of a bankmpt proves his claim as a secured 
debt, induding the amount stipulated to be pald as an attorney's fee in 
case of foreelosure, but the latter item is dlsallowed by the référée, a 
décision of the district court, on revlew of such ruling of the référée, re- 
versing his action and ordering the allowance of the attorney's fee, is a 
"judgment allowing a debt or claim," wlthin the meaning of Bankr. Act 
1898, § 2ô, subd. 3, and is therefore appealable to the circuit court of 
appeals. 

S. Bame— Who mat Appeal. 

An appeal from a judgment of the district court sitting in bankruptcy, 
allovping or rejecting a debt or claim of a creditor of the bankrupt, may 
be taken by any party injured or afCected thereby, including another cred- 
itor of the bankrupt whose share of the estate wlU be directly Increased 
or dlminlshed by the décision of the question at issue. 
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3. Same— Provable Debts— Attornet's Peb to Mortgage Creditor. 

Where a mortgage contains an agreement for the payment of an attor- 
ney's fee of 10 per cent, of the amount of the debt, if the mortgagee 
should elect or it should become necessary to foreclose the mortgage by 
suit or proceedings In court, and the mortgagor becomes bankrupt, and the 
créditer proves his claim in. the bankmptcy proceedings as a secured debt, 
and the property covered is sold by the trustée in bankruptcy at private 
sale under order of the court, such attorney's fee cannot be allowed and 
paid to the créditer out of the proceeds of sale, in addition to the prin- 
cipal and interest of the debt; the same not having become due and pay- 
able according to the contract made by the parties. 

Appeal from the District Court of the United States for the North- 
ern District of Texas. 

The appeai in this case was taken by .Tohn P. Smith, receiver of the City 
National Bank of Ft. Worth, Tex., from an order made by the district Judge 
allowing, in the Eugène Koche bankruptcy proceeding pending before him, an 
attorney's fee of $575 to the Mortgage & Debenture Company, Limited, of Lon- 
don, England. On the od day of April, 1894, the bankrupt, Eugène Koche, and 
his wife, executed to the New England Loan & Trust Company their flrst- 
mortgage bond for the sum of |5,750 borrowed money. To secure the payment 
of the money they executed on the same day a deed of trust to J. W. Bartlett, 
trustée, conveying to the latter, in trust, a tract of about 630 acres of land. 
The bond was assigned by the New England Loan & Trust Company to the 
Farmers' Loan & Trust Company, and by the latter duly transferred and as- 
signed to the appellee, the Mortgage & Debenture Company of London, Eng- 
land. Subsequently, in February and March, 1895, Roche borrowed from the 
City National Bank of Pt. Worth, of which the appellant Smith is the receiver, 
two several sums, aggregating $3,794.90, for which he gave his two promissory 
notes, and to secure the payment of the same lie executed a second deed of 
trust to N. Harding, trustée, by which he conveyed in trust to Harding the 
land previously mortgaged to J. W. Bartlett to secure the debt due to the 
appellçe. Roche, la ter on, mortgaged the same land to several other persons; 
but, as the sum realized from the sale was insufficient to whoUy satisfy the 
two prlor mortgages, the further considération of the junior ones becomes im- 
material. Roche having been adjudicated a bankrupt, the appellee, by its 
attorney, P. W. Bartlett, flled proof of its claim with the référée, who allowed 
the entire indebtedness, principal and interest, but excepted out of the allow- 
ance the attorney's fées. The claim of the City National Bank was also 
proved up and allowed for the principal sum due and interest thereon. Upon 
the application of the trustée of the bankrupt's estate, an order was made by 
the référée authorizing the real estate embraced in the deeds of trust to be 
sold at private sale. The sum realized at the sale was $9,800, and the trustée, 
under an order of the référée, paid out of the proceeds the entire claim of the 
appellee, except the attorney's fées, and also made a partial payment of $1,000 
on the claim of the City National Bank, leaving a large balance due the bank. 
A sufficient amount was retained m the hands of the trustée in bankruptcy 
to pay the attorney's fee claimed by the appellee, if it should be ultimately 
adjudged that it was a valid and subsisting indebtedness against the bankrupt's 
estate. The question of the allowance of the attorney's fées thereafter again 
came on for hearing before the référée, who entered the following order dis- 
allowing tbe claim: "Now, after considération, it is ordered that the $575 
attorney's fées claimed in said proof of debt be disallowed; that the proof of 
debt in other respects stand as allowed." The appellee objected tO' the rejec- 
tion of the claim. and the question was certified to the district judge for re- 
view. Upon considération of the matter, .Tudge Meek set aside the disailow- 
ance made by the référée, and passed the following order: "I am of the opin- 
ion that the attorney's fee provided by the terms of the mortgage from Eugène 
Roche to the Mortgage & Debenture Company, Limited, should be allowed as 
part of the deb*: secm-ed by said mortgage. It is therefore ordered that the 
order heretofore ertered by the référée herein, disallowing the same, be set 
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aside, and the référée teSlrected to proeeed la conforpilty ; with the vle-wfl 
hereln expressed."! (Fwiwn! the order thus made, Smith, as recelver of the 
City National Bank» bas appealed to thls court 

B. F. JoMs, E. B. Kruttschiïitt, H. M. Chapmàn, Tillman Smitli, 
and Thos. B!, West, for appellant. 
F. W. Bartlett, for appellee. 

Before PABPEE ajid SHELBY, Circuit Judges, and ilAXEY, Dis- 
trict Judgé. 

MAXEY, District Jndge, after stating the case, delivered the fol- 
iowing opinion: 

The appellee has made a motion to dismisa the appeai in this cas*» 
on the folio wing grounda: 

"(1) The judgment appeàled f rom Is a Judgment of the conrt of banUruptcy, 
made In theéxercise of Its summary jurisdictlon, adjudglng the amount due 
on a secmed clalffl, and is mot a Judgment ajUcwlng or rejecting a claim, wlthln 
the mèanlng of section 25 of the banliruptcy act approred July 1, 1898, con- 
ferrlog. appellate jurisdictlon on this honorable court (2) Because sald section 
25 does not authorize an appeai to be taken by one credltor from a Judgment 
allowlng a olalm of another credltor." 

We think that the order allowing the claim for attorney's fées was 
a judgment allowing a claim of o ver $500, and that an appeai would 
lie therefrom under the twènty-flfth section of the act of 1898, which 
authorizes ai? appeai to bç taben "ffpiji. a judgment allowing or reject- 
ing a debt or ciàim of âvehiindred dollars or over." lipvétàiid, Bankr. 
p. 801. The a«t of 1867, in providing for appeals iueimilar cases, 
was to the effect: 

"And any s^pposed credltor, Whose cjalm Is wholly or In part rejected, or an 
assignée whbis dissatisfled with the allowance of a plalm, may appeai from 
the décision of the district, jÇourt to tlië circuit court for the same district'" 
Rev. St § ""' 



Under thi^ iStàtute there was strong reason for contendîng that an 
appeai froni a jiidgmen,t allowing à, çlaim could only jbe màde by an 
-assignée dissatisfled therewith. ïhe act of 1898 is silent as to the 
party who may take an appeai on the allowance or disallowance of the 
claim. Thë omission of thé provision above quoted from the act of 
1 18^7 is signiftcant, and we are of opinion that the intention of the law- 
. makers was, not torestriqt the rightQf appeai, but to leave in force the 
gênerai rule that, whfere an appeai lies from any judgment or decree, 
the same mây be taken by any pa'rty or person injured or affected by 
the decree pr judgment. i*he record in this case shôws that the ap- 
pellant, as a! créditer of the bankrupt, is directly intere^ted in the judg- 
ment complained of, not only as a gênerai créditer of the bankrupt, 
but as havinè à spécial lien on the sutn in the hands of the trustée. 
Tfiie motion to dii^miss the ajppealis overruled. 
, filhe several speciflcations of error relied uporiby the appellaat 
may be embodied in the foUowing proposition: The court erred in 
allowing the clàim of $575 as attorney's fées, because by the terms of 
the contract subsisting between Koche, the bankrupt, and the appellee, 
the feee had not become due and payable. 
It is not questioned by counsel for the appellant that, under the 
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laws of Texas, stipulations for the payment of reasonable attorney's 
fées are valid and binding upon the contracting parties. Adams v. 
Addington, 16 Fed. 89; Miner y. Bank, 53 Tex. 559; Washington v. 
Bank, 6i Tex. 4; Martin Brown Co. v. Perrill, 77 Tex. 200, 13 S. W. 
975; Neese v. Eiley, 77 Tex. 348, 14 S. W. 65. And it is also settled 
law that, upon a question afifecting the validity and effect of a contract 
made and to be performed in a state, concerning land in such state, the 
laws of the state must govern in proceedings to enforce the contract 
in a fédéral court held within the state. Bendey y. Townsend, 109 
U. S. 665, 3 Sup., Ot. 482, 27 L. Ed. 1065. The contract being valid 
according to the laws of Texas, it only remains for us to décide how it 
shall be construed; and that inquiry, as stated by counsel for the ap- 
pellee, arises upon the following question, certifled by the référée to 
the district judge: 

"Is the owner of the bond entitled to such attorney's fées on réduction of 
the securlty to money by proceedings in banlîruptcy and the payment to him 
of the principal and Interest due on isuch bond?" ' 

To the considération of the question thus presented, our attention 
will be confined; and it is insisted by counsel for the appellee that, 
upon the réduction of the security to money by the sale of the real 
estate described in the deed of trust and the payment to the appellee, 
out of the proceeds of the sale, of its principal debt and interest, the 
attorney's fées became payable, because the sale made by the trustée 
in bankruptcy was in légal effect the équivalent of a foreclosure of the 
trust deed contemplated by the parties to the contract. In construing 
the contract, the intention of the parties must prevail, and this inten- 
tion should be derived from the language employed. The contract 
must stand as the parties made it. A new contract cannot be made for 
them by the coUrt. In a case construing a contract for attorney's 
fées, it was said by Mr. Justice Brewer (now associate justice of the 
suprême court) in Jennings v. McKay, 19 Kan. 121: 

"The mortgagee claimed that he was entitled to a judgment for the $50 
attorney fee, or, at least, to such an amount thereof as would be proportioned 
to the work already done In the suit; and, upon the refusai of the district court 
to allow this claim, he brings the question hère for our considération. The 
allowanee of attorney fées in the foreclosure of a mortgage is based upon con- 
tract. Stover T. Johnnyeake, 9 Kan. 367; Coburn v. Weed, 12 Kan. 182. The 
court can alloW none unless the mortgagor has stipulated to pay them, and can 
allow no more than he has stipulated to pay, and under no other circumstan- 
ces than those under which he has stipulated to pay. In other words, the 
court can make no new contract for the parties. It simply enforces the con- 
tract already made. Again, it is a matter of common knowledge that, as a 
rule, the form of the mortgage Is determined by the mortgagee. He refuses to 
complète the loan until the terms of the instrument are made to sait his 
wlshes, even where he does not himself prépare the mortgage. Henee, while 
the rule is not so strict against him as in construing législative grants against 
the grantee, yet it Is fair and reasonable to construe doubtful language against, 
rather than In favor of, him; and this upon the gênerai princlple that he 
who prépares an Instrument by which he is to acquire rights will seek to 
express fuUy and clearly ail the rights he Intends to secure." 

And at page 123 the following language was used: 

"If no contract had been made concerning attorney fées, then, no matter 
how équitable it might be that he should pay the fées of counsel employed by 
the mortgagee, none could be recovered. We may not enlarge his contract 
We may not enforce against him a liability which he never assumed, or con- 
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strue a doubtful expression, prepared by the mortgagee, so as to Impose a burv 
den whlch, it may' bé^he ought to hâve assumed, bût WMch, If expressly 
named, he mlght Hàve rëfused to assume." '' 

Upon a like principle the supretne court refused to allow an attor- 
ûey's fee, in a suit brôU^tt ta foreclose a mortgagè, *«rhere the trust 
deed provided that, in thê case of a sa.le by the trustée at public auc- 
tion upon advertis^nient, alî costs, charges, and expetises of such ad- 
vertisement, sale, àlifl conveyance, inclUding cominissions, such as 
weré àt the time of sale allovi'ed by thé laws of Illinois to sheriiïs on 
sale of real éstate on exécution, should be paid out of the proceeds. In 
that casie (Fowler r. Trust Co., 141 U. S. 407, 408,'l2 Sup. Ot. 7, 35 
L. Ed. 703), Mr. Justice Harlan, speaking for the çoiirt, said: 

"This provision does not impose upon tlife borrower thie burden of paying to 
tlie lender à solicitor's fee where a suit is brouglit for foreclosure. Tlie com- 
missions referred to in tlie deed are allowed only wliere the property Is sold 
upon ad-Rertisement by the trustée without suit. The trust deed made no pro- 
vision for a solicitor's fee to the company in the event suit was brought. 
That a suit became necessary beeause of the refusai of the trustée to act is 
no reason for taxing such a fee against the mortgagor." 

See, also, Hardwick v. Bassett, 29 Mich. 17; Bedell v. Security Co., 
91 Ala. 325, 8 South. 495. 

Hence the fact that one proceeding may be the équivalent of the 
otiier is not suflficient. The fées, to become a charge against the debt- 
or or hie property, must mature according to the contract of the 
parties. It f ollows that if the attorney's fées in this case became pay- 
able only upon the foreclosure of the trust deed by suit in the usual 
form, as by bill in equity, or, according to the practice in Texas, by 
pétition praying for a foreclosure, with ail parties claiming adversely 
before the court, they would not be collectible in a proceeding where 
the trustée in bankruptcy had sold the property and distributed the 
proceeds, although the same end might hâve been attained in securing 
the payment of the debt of the mortgagee. In other words, although 
the one proceeding might hâve been the équivalent of the other, and 
accomplished the same purpose, still the attorney's fées could only be 
recoverable upon the happening of the very contingency as ta which 
the parties had contracted. What, then, is the meaning of the stipu- 
lation used by the parties in this case? In order to arrive at their in- 
tention, the entire instrument should be considered. The deed of 
trust contains the followîng stipulation touching the payment of at- 
torney's fées: 

"And should such holder elect, or should it become necessary, to foreclose 
this deed of trust by suit or proceedings In court, then the first party will pay 
as attorney's fées ten per centum on the amount of the indebtedness secured 
hereby." 

The instrument, after providing for a sale of the property by the 
trustée upon publication of notice, directs the application of thepro- 
ceeds asfollows: < 

"First, to ail proper expenses of advertising, selling, and " conveying, and a 
commission to the trustée of five per cent.- upon the entire amount due and 
unpaid." , 

Why this distinction as to compensation between the attorney and 
trustée? Why pay the former 10 per cent, and the latter 5? Obvi- 
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ously, for the reason Ihat the services of the attorney were supposed 
to be of a more délicate and exacting nature, demanding increased la- 
bor, and requiring an accurate knowledge of law and intimate ac- 
quaintance with the rules of judicial procédure in initiating and prose- 
cuting to conclusion a foreclosure suit. The parties contemplated 
that the services of an attorney might become necessary to foreclose 
the deed of trust, and that such services deserved a greater compensa- 
tion than those of the trustée. Had they contemplated the bank- 
ruptcy of the mortgagor when the deed of trust was executed, would 
the deed hâve provided a 5 per cent, commission for the trustée and 
10 per cent, for the attorney simply for filing proof of the claim with 
the référée in bankruptcy? We think not; and, if the parties would 
not hâve so bound themselves, the court should not write into the 
contract an obligation which, if expressly named, one of them at 
least, would hâve refused to assume. Looking to the intention of the 
parties, as illustrated by the language employed, we think that the 
attorney's fées would mature and become payable when, and only 
when, the holder of the indebtedness should elect, or when it should 
become necessary, to foreclose the deed of trust by bill in equity if in 
the United States courts, or by pétition in the usual and ordinary form 
if suit were filed in the courts of the state. As the appellee did not 
elect, as it might hâve done, to foreclose the deed of trust by suit in 
the usual form, and as it did not become necessary to thus foreclose 
by suit or proceedings in court, because the property was sold by the 
trustée in bankruptcy and the debt of the appellee discharged, the 
contingency contemplated by the parties did not occur. The attor- 
ney's fées hâve not matured, and hence they should not be chargeable 
against the estate of the bankrupt. This conclusion is strengthened 
by still another clause in the deed of trust: 

"And the trustée or holder may, if he sees fit, on occurrence of default 
herein mentioned, sue for and obtaln personal judgment on said note or cou- 
pons, and do ail lawful exécution thereon before or in addition to selling said 
property, or may foreclose in court in the usual form." 

Hère, then, the intention of the parties is clearly and unambiguously 
expressed. Foreclosure is plainly provided for, but it must be a fore- 
closure in court in the usual form. 

The conclusion reached by us is thought not to be inconsistent with 
the ruling made in the cases of Simmons v. Terrell, 75 Tex. 275, 12 
g. W.' 854, Morrill v. Hoyt, 83 Tex. 59, 18 S. W. 424, and Davidson v. 
Vorse, 52 lowa, 384, 3 N. W. 477, relied upon by the appellee. The 
court in those cases ascertained the intention of the parties from the 
language employed by them in the contracts. We hère foUow the 
same rule; but as the contracts construed are altogether dissimilar 
a différent conclusion must inevitably follow. 

The order appealed from is reversed, and the cause is remanded, 
with directions to the court below to disallow the claim of attorney's 
fées interposed by the appellee, and to order the sum reserved for the 
pajTnent thereof to be applied as a partial payment on the principal 
of the mortgage indebtedness proved by the appellant against the 
bankrupt's estate. 

101 F.— 61 
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CLARK et al. T. AM'ERÏC'*'N MANUFACTUIfilSîG & ENAMELING CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. ' May 1, 1900.) 

No. 341. 

1. Bànkbuptct— AcTS OF Bankruptcy by Corporation— General Assionment. 
' Wheire the offlcers ûf a corporation, açting under authoritj' of a réso- 
lution bf the board of directors, and in pursuance of a vote taken at a 
meeting of the stoeklioldens, though against the objection of a minority 
, of thç stoclcholders, œalse a gênerai assigpment of ail its property to 
trustées for distribution, .among Its creditors, it Is an adt of bankruptcy 
on Whlch'a pétition in Involuntary bankruptcy against the corporation 
' may be maintained. ' ^ ■ 

3J SAME-^lNVoli'DNTART PbWÏION— RBFERENCB, 

■ îwhere answers are flled'to a pétition m Involuntary bankruptcy, it is 

; : ôropecrfor thé court tq rëfer the case to a référée in bankruptcy to take 

. , , and retum ,the évidence and report. upoii,i the questions presented; and 

' ' It ,îs no ground of objedtion to>such a course that the only questions 

'àrfslrig in the case are quésiiions of law, thfe action of the référée being 

alWays subject to the cdnti^ol of the court 

Appeal from the District .Oourt of the United States for the District 
of West Virginia. i^ !• 

Thîs is an apiieal f rom à = dectee of the United Stâtès district court for 
the district of West Virginia, éntered on thé l2th day oï July, 1899, whereby 
the American Hapufacturing &iBnameling Company yfas, at the instance of 
J. B. Pollng & Ço. and others,, creditors of sald company, adjudged an In- 
voluntary bankriipt. The said company was a corporation doing business 
ûàdier the , laws of the state of West Virginia, In the towh of Hendrlcks, 
Tucker county,! In said state. On the day of; thé organlzàtion of the com- 
pany, and at the first meeting of its board Of i directors, to wlt, on the 15 th 
day of March, 1898, one of the appelants, Charles B. Clark, the husband of 
Mrs. Alice 0. Clark, the other appellant, was elected président of the corpo- 
ration, and theyi together with 3. P. Bryan, William A. Hoffman, and C. P. 
Brown, wete electéd as its board of directors; and .the said O. P. Brown 
was elected Its vice président, Joseph P. Bryan secretary, and William A. 
Hoffman treasurer. The company thus organized commenced opérations, but 
It was unsuccessful, and at a spécial meeting of , the directors held on the llth 
day of May, 1898, dissensions having arlsen between said Clark and other 
members of the board of directors, aûd the bona fides of his acts questioned, 
the office of président was declared vaeint, said C. B. Clark removed as presl- 
derit, and J. P. Bryan duly elected in his place and stead. Thls action on 
the part of the company was, reslsted by Clark and wife, w;hi0 thereupon 
instltutçd proceedlngs in the state court of West Virginia, seeking to retain 
■ cOntrol of the company, aud côunter suits were inaugurated in the state 
courts for théeame purpose. In one of said suits a temporary Tecelver was 
appointed: to tafee charge and hold the assets of the company, and from 
this order appeal was immedi?itely taken to the suprême court of appeals 
oî the state, and the company's property rçstored to the hands of the cor- 
poration, through Its président, the sald J. P. Bryan. Pending this litiga- 
tion, the business of the compaUy was practlcally suspended, suits in varions 
fériÀs Instituted against it, and judgments for considérable amounts recov- 
ered. Subsequently, at the annual çtockholders' meeting held on the 16th 
day of January, 1S99, a resolution was passed reciting that the company had 
become largely Indebted; that numerous judgments had been obtalned against 
It, and that it was wlthout avallable assets, and that a creditors' suit, con- 
vening its creditors, had been Instituted against it; that différences had arisen 
among the stockholders and directors of the company as to the conduct 
and management of its business, and that it was the sensé of the stock- 
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holders that it was to their interest and that of the corporation to haye 
the company's property couveyed to a trustée or trustées, for the purpose of 
paj'ing its debts, and the ditectors were authorized and directed to exécute 
a proper conveyance for that purpose. On said day the directors met, passed 
resolutions directing its président to convey ail property, both real and Per- 
sonal, together with the boolîs of aceount and évidences of debt, belonging 
to the Company, to tliree trustées, with authority to them to dispose of the 
property. The adoption of thèse resolutions, by both the directors and stocit- 
holders, was opposed by said Clark and wife. On the said 16th day of Janu- 
ary, 1S99, the company, acting through J. P. Bryan, its président, and J. A. 
McNealey, its secretary, and in accordance with the resolutions of its stock- 
holders and board of directora aforesaid, made a gênerai deed of assign- 
ment of ail its property to trustées for the purpose of paying its debts rat- 
ably, with a proviso that any surplus remaining after payment of the cred- 
itors should be paid to the treasurer of the company by the trustées. Said 
trustées thereupon took charge of the property, estate, and eflects of said 
company under said deed. After the exécution of this deed, to wit, on the 
2ntli day of February, 1899, the Involuntary bankruptcy pétition hereln was 
tilcd, based upon the insolvency of the corporation, and the making of said 
assjgnment as acts of bankruptcy. The company, by said J. P. Bryan, its 
président, appeared, waived service of process and of the pétition, and flled 
its answer to the pétition; and the creditors of the company, other than 
the said Alice G. Clark, likewise entered their appearance; and the trus- 
tées in the deed of assignment appeared, tendered their résignations as such 
tiTistees; and the court, by consent of the parties, appointed A. J. Valentine, 
one of the trustées named in the assignment, to take charge of and hold 
the property of the company until a trustée could be regularly elected. Sub- 
sequently, the said C. D. Clark, claiming to be président of the company, 
and the said C. D. Clark and Alice C. Clark, bis wife, flled their separate 
answers to the involuntary pétition in bankruptcy, in which they denied 
that J. P. Bryan was lawfuUy président of the company, or that said Clark 
had ever been legally removed as président of the company, or that the com- 
pany was insolvent,' or that the stockholders of the company and its directors 
had ever legally authorized the assignment to be made of its estate and 
effects; and, moreover, charged that the said Bryan, and those acting with 
him, claiming to represent the company, were acting fraudulently in what 
they did, and in collusion with the petitioners in the involuntary bankruptcy 
proceedings, for the purpose of obstructing the company in its lawful busi- 
ness and destroying its existence. Under this state of the record, an order 
was entered referring the cause to a référée in bankruptcy, with instruc- 
tions to ascertain and report whether the assignment was légal, and duly 
authorized by the stockliolders and board of directors of the company; 
whether it was a légal board; whether the parties signing the deed of as- 
signment had been regularly authorized to do so; whether said deed of as- 
signment was the act of said corporation; together with any other matter 
deemed pertinent as to tlie legality ir illegality of said assignment; and 
leave was given to any of the parties to file additional or amended plead- 
ings before the référée. The cause proceeded before the référée. Evidence 
was taken by him, and he subsequently made his report, determining the sev- 
eral issues raised by said Clark and wife adversely to them. To this re- 
port sundry exceptions were flled by the said C. B. Clark and wife, and there- 
upon the order appealed from of the 12th day of July, 1899, was entered. 
The assignments of error are 17 in nuœber, liut they relate chiefly to the 
question of the alleged error of the court below in declaring the company 
to be bankrupt, because of the various objections raised by them to the 
legalitj' of the proceedings of the stockholders and board of directors of the 
company. TTiey insist, in brief, that their several exceptions to the referee's 
report should hâve been sustained; the said C. B. Clark recognized as the 
représentative of the corporation, instead of J. P. Bryan and the offlcers act- 
ing with him; and that the court should hâve treated the assignment made 
by the company as a nullity, because màde collusively and without authority; 
and, further, that the court erred in making a référence in the case at ail, 
the questions involved being purely matters of law. 
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A. M. Cunningham, for â^pellants. 

William G. Conley, for appellee American Manufacturing & En- 
aujeling Co. 

G. D. Merrick (B. D. Talbot, on brief), for appellee J. E. Poling 
•& Co. 

Before GOFF and 8IM0NT0N, Circuit Judges, and WADDILL, 
District Judge. , 

WApDiLL, District Judge, af ter stating the f acts as above, deliv- 
ered itiie opinion of the court. 

It wiU not be necessary, in the view we take of this case, to pass up- 
on ail of the assignments of error made, for the reason that, if the deed 
of aSsignment was valîd, then most of the objections urged by the 
appèilants are concluded by that act, and need not be considered. 
Thepe livould be much force in many of the positions taken by the ap- 
pell*nts if'there was évidence in the record to support their charges, 
eithët of fraud or collusion, by and on the part of the company and its 
offlcers, with its créditera, to throw it into bankruptcy. This proof is 
utterly lackjng, and no effort apparently was made to sustain thèse 
charges, and thé record présents a case in which the stockholders and 
a légal boàrd of directors of the corporation, in lawful meetings assem- 
bled, by resolutions authorized its duly-chosen officers to niake con- 
veyance pf its property for the purpose of meeting its obligations, as 
far as the same would prove sufflcient. The action of the board of 
directors,. and of the stockholders of this Company, in the matter of the 
change of its offlcers, and the exécution of thie assignment for the 
beneflt of its creditors, seems to haye been lawfully and properly en- 
tered into in good faith, with only the appèilants, minority stockhold- 
ers,, objecting. The company was apparently in a state of disorganiza- 
fion Tirtu,ally fyom the beginning, and with the dissensions in its 
ranks, the number of lawsuits it had to encounter, its failure to suc- 
cessfully carry on any business should not hâve been a surprise, even 
to those most enthusiastic over its prospects. Conceding the assign- 
ment to hâve been lawfully made, the question presented is an ex- 
ceedingly simple one, under the bankruptcy law. The bankruptcy 
act (section 3, subd. 4) makes a gênerai deed of assignment an act of 
bankruptcy; and this, regardless of whether the makers of the deed 
are insolvent or not. Indeéd, no question under the présent bankrupt 
law has been perhaps so well settled as this; it being the only one 
thus far, as we recall, that has been passed upon by the suprême 
court of the ITnited States. In re Gutwillig (D. C.) 90 Fed. 475-478; 
Id., 34 C. C. A. 377, 92 Fed. 337; Lea v. George M. West Co. (D. C.) 
91 Fed. 237; Davis v. Bohle, 34 C. 0. A. 372, 92 Fed. 325; George M. 
West Co. V. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098. 

There was no error in the action of the lower court in referring the 
case, as it did, to a référée. It is true that many of the questions in- 
volved were légal ones, but their correct détermination depended upon 
the évidence which had to be taken, and, if purely questions of law, 
the action of the référée was in ail respects subject to the control of 
the court, and its action in flrst having the référence would afford no 
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ground for exception. Upon the flling of an answer to an inToluntary 
pétition in bankruptcy, it is quite usual, and in many instances the 
only way that tlie court can proceed, to hâve one of ite référées take 
the évidence, and report upon the various questions presented, return- 
ing to the court the évidence taken for its considération. This was. 
in effiect, what was done in this case. We find no error in the judg- 
ment of the court below, and the sarae is aflfirmed. 



In re COLUMBIA REAL-ESTATB CO. 

(District Court, D. Indlana. June 1, 1900.) 

No. 534. 

1. Bankbuptcy— Vacating Adjudication— Who Mat Applt. 

A pétition to set aside an adjudication of bankruptcy duly made by the 
district court in an Involuntary proceeding, belng in the nature of a bill to 
review and vacate a judgment, can be maintained only by tbe banivrupt, 
or by a ereditor of the bankrupt owning a provable debt or clalm agalnst 
him. 

3. Same. 

Where a person holding the naked légal title to land, which was actually 
the property of the bankrupt corporation, made an agreement, as accom- 
modation indorser or surety for another, to pledge or mortgage the prop-- 
erty as security for the debt of his principal, this does not give the créd- 
iter a lien upon the property of the bankrupt, nor any claim or demand 
provable against it, in such sensé as to entitle him to malntaln a pétition 
to set aside the adjudication of bankruptcy. . 

3 Samb— Want op Jorisdiction. 

Where a pétition is flled to set aside an adjudication of bankruptcy, on 
the ground of want of jurisdiction in the court to make it, although the 
petitloner may be a stranger to the proceedings, and therefore not enti- 
tled to be heard as of right, it is in the discrétion of the court to allow 
him to be heard as amicus curiœ; want of jurisdiction being a question 
which the court should consider whenever and however raised. 

4. Samjî— Pbesumption op Jurisdictiok. 

A district court of the United States, as a court of bankruptcy, is a 
court of record, and, although its jurisdiction is limited, it is not an inferior 
court in such a sensé that ail facts essentlal to its jurisdiction mast afllrm- 
atively appear on the face of its record in order to sustain its judgments. 

5. Same — Oollateratj Attack. 

A decree of the district court, sitting in bankruptcy, reciting that "upon 
due considération had" the respondent corporation "is adjudged a bank- 
rupt, within the true Intent and meaning of the acts of congress relating 
to bankruptcy," cannot be impeached collaterally, as for a want of juris- 
diction, merely because the pétition omitted to allège that the corpora- 
tion belonged to one of the classes made subject to be adjudicated bank- 
rupt in involuntary proceedings. 

6. Samk — Waivkr op Process and Time to Plead. 

Where a pétition in involuntary bankruptcy was filed against a corpora- 
tion, and on the same day the défendant waived process, entered its 
appearance, and admitted the allégations of the pétition to be true, and 
an adjudication of bankruptcy was made forthwith, such adjudication will 
not be set aside by the court of bankruptcy as void for want of jurisdic- 
tion, on the application of a stranger, when neither the bankrupt nor auy 
of its creditors object to the decree. 
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TvSAMKj-AuTÇOHITXfOy.uOKFICTl^.OF UOKPOBATION.i ,, , .i i, 

'Where tïie ànfe-weP"4lea by a cdfpofàtiôn to a pétition In Irivolùiitary 
bankruptty aghlBàt It, «*'%Mieh it wàifës proèess,' àldmlt^ tiie "àlWèâtiona 
of-the pétition, and déclara' its wéUingness to be adjudgÊûitoanlinipt, Is 
Bigned.ln the naBie,of;,,ttiejÇjjrporatlan.!by,it8 président, an objection that 
no ppoper cprporate açtibi is shown investlng tliat ofHcer Mtb autliority 
to àét: for thé e6rî)bratt6n "^ that behalf is walred by th'é àcquiescence 
: ttf ttte banki'upt and'iltè crédltors in the adjudication, and, as against 
strangers, Is conclûded IJy the adjudication. 

In Bankruptcy. On demurrer to pétition of Spang, Ciiaifant & Co. 
to vacate and annui an adjudication in bankruptcy. 

Wilson & Quinn and WiJson & Townley, for petitioners. 

Haywood & Burnett and Stuart, Hammond & Sims, for respondents. 

BAKEE, District Judge. On April 27, 1900, Spang, Obalfant & 
Co., a corporation of Pennsylvania, by leave of court flled its pétition 
in the above-entitled cause, alleging that on the 2d day of March, 1900, 
the ColumbiaBeal-Estaté Company wasadjudged a bankrupt on a 
creditots* pétition in involtititài^ bankruptcy, and on the answer of the 
défendant, "waxying procésSi, .entering appeairap.ee, and admitting the 
allégations of the pétition to be true. The pétition and answer were 
filed, and adjudication of bankruptcy entered on the same day. Spang, 
Chalfant & Go;, claiming tébea cteditor of said Columbia Eeal-Estate 
Company, pétitions the court to vacate and annul the adjudication — 
First. Because said co;rpQ|:ation was, not engaged "principally in 
manufacturing, trading, priiiting, publishing, or any mercantile pur- 
««its," within the meaning of the bankrupt law. Second.; That while 
said corporation was organizèd under the law of Indiana, "for the pur- 
pose of buying, holding, and selling real estate," its réal purpose was' 
to acquire, ô^wn, opératë, anÔ lease a large fenènlént building or flat 
in tlie city of Lafayettei^^that it did so acquire, own, and operate said 
building until a misundeirstanding: oCcurred among the stockholders, 
when one of them, narhêly. Oscar P; Benjamin, acquired and became 
the owner of ail the stobk of said cofflpahy except ohe share, which 
said Benjamin gave to soni(» person forfhe purpose bf qualifying him 
fîo act as ^n'oÊicër;' that af ter the acquisition of said stock by said 
Benjamin the corporation became embarrassed, and, determining to 
quit business,: exchanged" said tenement or flat for othér property, and 
said corporation did not engage further in the real-estate business. 
Third. Becâuse there #as ho directorà' or stociiholders' meeting of 
said Coluinbia Real-Estàte, pçimpany for the purpose of assenting to 
said adjudication in bankruptcy; thatsaid stockholders and direct ors 
never consented to the same, nor did they ever admit in writing their 
willingness tô hatb said èélnpâïiy adjudgéd a bankrupt, nor was there 
any évidence heard by the cq^rt conc^rhihg the insolvency of said cor- 
poration, or itSj.^illingriey i^b. be adjudgéd a bankrupt. Fourth.'Be- 
jéause said creditqrs' pétition; does pot allège that said Columbia Real- 
Estate Company was ever engaged principally in any manufacturing, 
trading, pririting, pnblishiii^, or mercantile purstiits. The pétition 
of Spang, Chalfant '&'Gô., fu,rther allèges; that it is interested in the 
matter of said adjiidicatiori, and claimsto be a creditor of said Col- 
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umbia Real-Estate Company by virtue of its claim to hâve a lien on 
certain real estate wliicli it is advised is owned by said bankrupt, tbe 
légal title thereto being in O. P. Benjamin, which claim grows ont of 
the following facts: That on September 19, 1899, the O. P. Benjamin 
Manufacturing Company, a corporation of which O. P. Benjamin was 
président and principal stockholder, being indebted to Spang, Chalfant 
& Go. for goods, wares, and marchandise theretofore sold in the sum 
of 12,621.52, said last-named company demanded payment. There- 
upon said Benjamin, for himself and the 0. P. Benjamin Manufactur- 
ing Company, requested an extension, which was granted upon the 
tenus of the following written agreement: 

"Lafayette, Ind., September 19, 1899. 
"It is hereby agreed between Spang, Chalfant & Co,, party of the flrst part, 
and O. P. Benjamin, of Lafayette, Ind., party of the second part, that the 
pai-tv of the flrst part is to accept a note for twenty-six hundred twenty-one 
■■■'^/loo dollars, at thirty days, from the O. P. Benjamin Mfg. Ce, indorsed by 
O. P. Benjamin, the same being in full of their claim- ïhe party of the 
second part agrées that, if the said note is not paid at maturity, he will give 
the partv of the flrst part a mortgage on his property. 

"[Signed] Spang, Chalfant & Co.. 

"By Edw. W. Wright. 

"[Signed] O. P. Benjamin." 

That thereafter, about November 29 or December 1, 1899, pursuant 
to said agreement, and upon failure of the makers of said note to pay 
the same, one Charles W. Bone, representing himself as agent of the 
said Benjamin and the said Benjamin Manufacturing Company, went 
to petitioner's business house in Pittsburg, and offered to deliver to 
said Spang, Chalfant & Co. a mortgage covering the individual prop- 
erty of O. P. Benjamin. That said mortgage, being détective, was not 
accepted by said Spang, Chalfant & Co. Thereupon, Bone represent- 
ing that he had authority in the premises, the following agreement 
in writing was executed : 

"This agreement made this flrst day of December, 1899, between Spang, 
Chalfant & Co., of Allegheny county, Pennsylvania, parties of the flrst part, 
and the O. P. Benjamin Mfg. Co., by Charles W. Bone, their agent, of Tippe- 
eanoe county, Indiana, parties of the second part, witnesseth: That whereas, 
the said Spang, Chalfant & Co. bave this day purchased from 0. P. Benjamin 
lots numbers 110, 111, 112, 122. 123, 175. 17(). 18S, 190, 191, 192, 194, 195, 
196, 248, 251, 252, 254, 25.Ô, 250. 258, 259, 200, 202. 20,3, 204, 200, 207, 208, 270, 
271, 272, 275, 270, 320, 322, 323, 324, 326, 327, 328, 331, 332, 339, 342, 343, 344, 
340, 347, .348, 349, 354. 392, 393, 394, 395, 390, 397, 398, 400, 403, 405, 404, 406, 
407, 408, 409, 410, 411, 412, 413, 414, 415. 410, 417, 419, 420, 421, 404, 405, 466, 
467, 468, 409, 470, 471, 472, 473, 474, & 475 in tlie Phillips Land & Cas Co.'s 
First addition to the city of Alexandria, Madison county, Indiana, and the 
same is to be duly conveyed to Henry Chalfant, trustée, by warranty deed: 
Kow, it is agrei'd that it the said O. P. Benjamin Mfg. Co. shall pay to the 
said Spang, Chalfant & Co., within the period of flve and one-lialf months next 
ensuing, the sum of .^2, 052.98. evidenced by flve notes, to be paid as follows, 
to wit: !f500.00. .Januarv 1, 1900; $500.00, February 15, 1900; .?500.00, March 
15, 1900; 5^500.00, April 15, 1900: & $652.98, May 15, 19(X),— ail payable to 
the oi'der of Spang. Chalfant & Co., with interest thereon at the rate of 6% 
per annum. — the said Spang, Chalfant & Co. agrée that they will cause the 
said Henry Chalfant, trustée, to resell and reconvey the said real estate above 
described to the said O. P. Benjamin, upon receipt of Ihe sum s of money named 
herein, and that they will not Ineumber the above-described real estate durlng 
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t|ie period of flve ^n^ one-Ji^lf montliis next ensulng- If the said not^ named 
hei-ein or any of tném are not paid when due, then aU are to become due and 
payable. This •agreémeût i^ enforceable wlthout relief from valuatidn Of ap- 
praisement laws. , î'i ^ i .' •' ■ ■ '' ' '" . 

: "Witness oUr«hands and Seals December Ist, 1899. 
"Spang, Chalfant &. ,Co., 
"[Signed] Edward W. Wright. 

'" ' "0. P. Benjamin Mfg. Co. and O. P. Benjamin, 

'^ "[SlgnedJ By Charles W. Bone, Agent. 

^'Wiïnesses: Ealpii A. Helber. 
"Hugh B. Morrow. 
; fjEs,ecuted Ip Duplicate." 

It is fuither alleged that, pursuant to sàîd agreement, the five notes 
thérein described were ëxétiuted by the O. P. Benjamin Manufacturing 
Cdrûp^py aînd O. P. Benjamin, payable to the lattér, and were by him 
indorsëdto Spang, Ohalfant & Co., and the 30-day note for |2,621.o2 
was thereupon surrendered by the said Spang, Chalfant & Co. to the 
said O. P. Benjamin Manufacturing Company, but that the deed of 
tfust mentioned in said agreement of December 1, 1899, was never 
executed, — Benjamin, on December 2, 1899, and thereafter, writing 
letters to Spang, Chalfant & Co. offering various excuses therefor; 
that the flrst note for |500 has been paid, but ail the balance of said 
notes are unpaid. The petitioner further allégea that since the ad- 
judication of bankruptcy herein it has been informed that the real 
estate described in the agreement of December 1, 1899, is owned by 
the bànkrupt, the Columbia Eeal-Estate Company, having been ac- 
quij'ed in exchange for the fl^t building heretofore described, but that 
the titie thereto was taken in the individpal name of O. P. Benjamin, 
and suçh, was the fact at the dates of the two agreements of September 
19 and r*ecember 1, 1899, and that the crpditors of said Columbia Real- 
;^state Company are about to cause prpceedings to be instituted to re- 
cover said real estate in behalf of the bankrupt's estate; that petitioner 
had no notice or knowledge of the facts last above recited; that it 
understood and believed that the real estate described in the agreement 
of December 1, 1899, was the individual property of Oscar P. Benja- 
min, and not otherwise, and that it made the agreements and did the 
acts described in good faith, and in reliance upon the ownership of 
said Benjamin as aforesaid. Prayer, that said adjudication of bank- 
ruptcy be vacated because made without jurisdietion, and for ail 
proper relief. 

■'The petitioning creditors hâve interposed a demurrer to this péti- 
tion upon the f ollowing grounds : (1) The facts stated are insuf - 
flcient to entitle the petitioner to the discovery and relief sought and 
prayed; (2) the inter-vening petitioner has not shown any claim, or 
right, title, or i^^terest, against the bankrupt, or in, to, or against its 
eetfite; (3) the petitioner has an adéquate remedy at law; (4) the péti- 
tion is without equity ; (5) that the statements and allégations of said 
pétition do not invoke the jurisdietion of the court to hear ând déter- 
mine the matters therein set forth ^nd alleged. 

The petitiôner's right to maintain the présent proceeding, which is 
a bill or pétition to reAiew andiset aside the judgment of this court, 
wherein the Columbia Eeal-Estate Company was adjudged a bankrupt, 
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dépends upon its interest in the subject-matter of thât proceeding. 
Tbe bankruptcy act provides that, "upon the flling of a pétition for 
involuntary bankruptcy, service thereof, with a writ of subpœna, shall 
be made upon the person therein nained as défendant," etc. Section 
18, cl. "a." It furthe'r provides that "the bankrupt, or any creditor, 
may appear and plead to the pétition within ten days af ter the return 
day, or within such further time as the court may allow." Id. cl. "b." 
A "creditor," as defined in the bankrupt act, is "any one who owns a 
demand or claim provable in bankruptcy, and may include his duly- 
authorized agent, attorney or proxy." Section 1, cl. "9." The Col- 
umbia Eeal-Estate Company was the only party upon whom service 
of process was required to be made, and it and its creditors were the 
only parties authorized to make défense. They alone were interested 
in that proceeding. None others were, or could become, parties there- 
to. The term "parties?' includes ail persons who are directly interest- 
ed in the subject-matter in issue, who hâve a right to make défense, 
control the proceedings, or appeal from the judgment. Strangers are 
persons who do not possess thèse rights. Therefore, unless the peti- 
tioner is a creditor of the bankrupt corporation owning a provable 
daim or demand against it, it is a stranger to the proceeding which it 
seeks to hâve reviewed and set aside. A stranger cannot maintaiu 
a bill of review, or one in the nature of a bill of review. If, upon the 
face of the record, a judgment is shown to hâve been rendered without 
jurisdiction of the subject-matter or the parties, it will be treated as 
a nullity whenever and however drawn in question. A stranger, how- 
ever, cannot maintain a bill or pétition to review or set aside a void 
judgment or decree to which he is a stranger. 

It is contended that the petitioner, "having a mortgage upon prop- 
erty belonging to the bankrupt, is therefore a creditor of the bank- 
rupt's estate." But the pétition states no facts showing that the peti- 
tioner has any mortgage or lien on any property belonging to the bank- 
rupt corporation, or any demand or claim provable in bankniptcy 
against the estate under administration. By the agreement of Sep- 
tember 19, 1899, Benjamin individually engagea to become surety for 
the debt of the 0. P. Benjamin Manufacturing Company to the peti- 
tioner, and to the estent only of giving a mortgage on his property. 
The written undertaking of December 1, 1899, though signed by the 
petitioner, the '. O. P. Benjamin Manufacturing Company, and O. P. 
Benjamin, is by its terms a contract wholly between the flrst two 
parties, and its récital of the purchase from Benjamin of the real 
estate named evidently refers to a contemporaneous paroi agreement 
between Bone, as agent for Benjamin, and the petitioner, which is not 
disclosed in the pétition. Conceding, however, that there was such 
an agreement or conveyance, there is no pretense that Benjamin, or 
Bone, his agent, represented or had authority to bind the Columbia 
Eeal-Estate Company. It is admitted that the real estate described in 
the agreement of December 1, 1899, is the property of the' bankrupt 
corporation; and although it is alleged that the title is now, and was 
on September 19, 1899, in Benjamin individually, his want of power to 
bind the Columbia Beal-Estate Company as an accommodation surety 
by a pledge or mortgage of the bankrupt's property, of which he held 
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only th©si»^6d>feg'al titleas trustée, isplainly man^fest. "In ail cases 
a bill naaStjsho^^f that.a défendant 19 in some wa,y liable to the plain- 
tiff's demand; or that he bas some, înterest in thè subject of the suit; 
otherwise, it will be liable to demurrer." 1 Daniel!, Ch. Prac. 372. 
"Thé plaintiffs in a suit must not only »how an ifiterest in the subject- 
matteu, btit it must be an actual, exjsting interest ; a mère possibility, 
opevéa ^itobability, of a future title will not be sufflcient to sustain a 
Mil." Idi 362. As thé petitioner fails to state façts showing that 
the banktupt's estate is inany way iiaWe to it for any debt, claim, or 
demand' probable in the bankruptcy proceeding, it follows that it is 
not a creiitor, that it has no interest in the bankruptcy proceeding, 
and is a stranger thereto. 

OounSel for the petitioner contend that the adjudication is void for 
want of jurisdiction. Having decided that the petitioner is not a 
creditor, and that it has no interest in i the subject-matter in issue in 
the bftîikruptcy proceeding, it is plain that it has no right to be heard 
as a matter of ; right, on its pétition to review and set aside the 
adjudi€atioQj The court, 'however, has ex gratia heard counsel upon 
this question as: amicus curise. As was said by Gray, C. J., in Martin 
V. Taflleyj 119 Mass. 116, 120: 

"An àniictlis ciirlse is heara only by the leave and for the assistance of the 
court, aadiipon a case alréady before it. iiHe has no pontrol over the suit, 
and ho ri^htitô institute any, p-çfieeding thprejn, or to bring the case frbm one 
court, to,anotberi, * * • ,by exceptions, appeal, or writ of ëi-rof. Y. B. 4 
Hen. VI. p, 16, ,pl. 16; ïn te ïsley, 'l Léon. 187; Vin. Abr. tlt. 'Amicus 
Ourise'; S:iiigbt V. Low, ISina; 874." ■ ' 1 s 1 

> "'''''-'■ ■ i- ■ .'r,ri ■;:"■■'■'; ..^ '■ ■■' •■■■[■■■■ ■■ ■ 
Want of jurisdiction iS|,£f.j,question i^ljiat the court shotild consider 
whenever-or, hpwevei;' raiaeàjeven 'if tbe parties forbear to make it or 
consent : thjat the case m,ay be conside^ed on its merits. Mètcalf t. 
WatertowDjiip U. g. 58^,ià,^up. Ôi JL*^?; 32X, Ed, 543. If, as insist- 
ed by-cOun^QÎ, tlie bankrpp^y,court,|s,in a leçhnical sensé a court of 
inferior .and îltnited jupsdJLçtJ,on, ev^y fact essential to ité jurisdiction 
mûst affirmatwely appéftij on the ijftcë bf its rçf^brd. It js trùe the 
bankruptcy 1 court is one.,of, limited jurisdiction, , and the constitu- 
ti(M|i describes 1 ajl ; cpurt? of , the United States, éx.cept thé suprême 
court, apàufëriOTi cquirts, ^ut the circuit and district çourfs of the 
United Statés a« courts of; bankruptcy ai?e courts of record, àild as such 
they ate not (inferioE cqurfp iri; t;he sensé ths^t jur^iction miùst neces- 
sarily appear upon the î&ç^iÇfi the,?^qqrd. iSays v> Ford, 55 Ind. 52; 
Bamk T. Ju<teon, .8 N, ,Y. 254;! S01^rn's Èx'rs v. May's Ex*rs, 6 
Oaneh, 267>r3;k Ed., 574; Ex parte Watkins, 3.Pet. 19â, 7 L. Ed. 650; 
McGormicb v. :8ullivant,,a6i,"Wheat,.,192, 199» 6 L. Ed. 300;, Kennedy 
:,fe:Bank, 8H0W. 586, J2Lfm,l?(^r;;:,,.; .,"',"',',', 

I The essentials of a valid,jndgmen.t£|re jurisdiction of thé parties and 
ôl the subjectmatter. Tte; latter is Çipnferred by law; the former by 
ÉeBviCe ofipïOîCess, oriini80jifleiOt^xer,in,anner autborized by law, as by 
the:!FOluntary.appearance of the pacty during the prpgress of the pro- 
ceedings, It is insisted that this court had no jurisdiction over the 
subject-matteï, because tbepetition failed td allège that thé Columbia 
Beal-Estate Company is a corporation "eng^ged principally in manu- 
facturing^ itradingj printing, publishing,. or qiércantile pursuits," and 
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because the adjudication was had within 15 days after the pétition was 
filed upon the voluntary appearance and confession of tlie bankrupt, 
without service of process upon it. It is not necessary to décide 
\vhet)ier the creditors' pétition is insuiïicic^nt upon demurrer, or wheth- 
er it is vulnérable to a direct attack on appeal or otherwise. The ques- 
tion is whether the adjudication of bankruptcy is an absolute nullity 
for the reasons stated. The power conferred upon the bankruptcy 
court as a court of record to adjudge a natural person or a corporation 
a bankrupt necessarily includes the power to détermine whether the 
person or corporation is of the class specified in the act. The credit- 
ors' pétition in this case foUows form 3 of the forms in bankruptcy 
promulgated by the suprême court (18 Sup. Ct. xix.), and contain» 
every esSential averment required by that form. The adjudication 
recites that the pétition of Henry A. Taylor and others "that the Col- 
umbia Real-Estate Company, a corporation, be adjudged a bankrupt 
within the true intent and meaning of the acts of congress relating to 
bankruptcy, having been heard and duly considered, the said Columbia 
Keal-Estate Company is hereby declared and adjudged bankrupt ac- 
coidingly." The presumption which attaches to ail judgments of 
courts of record, as well as the direct finding that, upon due considéra- 
tion had, the Columbia Eeal-Estate Company is adjudged a bankrupt 
"within the true intent and meaning of the acts of congress relating 
lo bankruptcy," concludps ail collatéral inquiry as to whether or not 
the corporation was pf a class subject to be adjudicated a bankrupt. 
It will be presumed that the court heard and determined that question, 
and it was not necessary to set out upon the face of the record the facts 
or the évidence upon which its conclusion was reached. "Courts of 
record, having authority over the subject-matter, are compétent to dé- 
cide upon their own jurisdiction, and to exercise it to final judgment, 
■ without setting f orth upon their records the facts and évidence upon 
which their décision is based. Tlieir records are absolute vérifies, not 
to be impugned by averment or proof to the contrary." Freem. 
Judgm. § 122; Grignon's Lessee v. Astor, 2 How. 319, 11 L. Ed. 283; 
Voorhees v. Bank, 10 Tet. 449, 9 L. Ed. 490; Bowsse v. Cannington, 
Cro. Jac. 244. In Voorhees v. lîank, supra, it was said : "Every mat- 
ter adjudicated becomes a part of their record, which thenceforth 
proves itself, without referring to the évidence on which it has been 
adjudged." 

Nor can there be want of jurisdiction over the subject-matter be- 
cause the adjudication was had on the same day that the pétition and 
answer were filed. There is nothing in section 18 of the bankruptcy 
act which precludes a waiver of process, a voluntary appearance of the 
bankrupt, and an answer admitting bankruptcy on the day the péti- 
tion is filed. An adjudication on a voluntary appearance and an an- 
swer admitting the averments of the pétition would certainly conclude 
the bankrupt who entered the appearance and filed the answer. It 
may be when an adjudication has been made without service of pro- 
cess, and before the expiration of 15 days, that the creditors might, 
upon seasonâble application, procure an order vacating the adjudica- 
tion so far as tô allow them to pleadand be heard in opposition to the 
pétition. But such right must be exercised with reasonable prompt- 
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ijess after actual or constructive notice of the adjudication. In the 
présent case neither the bankrupt nbr aûy créditer isobjecting to tlie 
adjudication. Their acquiescencè shows that they are content. 

It is next insisted that there is iio jurisdiction over the corporation 
bécaiiisetlie admission of its willîngness to be adjudged a bankrupt, 
and tlie ^ppearànce and answer ai^e signed, "Cblumbiâ Real-Estate 
Company, by 0. P. Benjamin, Pres^.,"' without any showingof proper 
çori|orat,e, action investing the président with authority to represent 
the corpbption in that behalf. This is a matter which, if not waived 
by acquiescencè, is concluded by the adjudication. 

in B4ïi^ V. Dandridge, 10 Wheat. 64, 70, 6 L. Ed. 554, Mr. Justice 

Story, epeating for the court, said : , 

"If Qffte^rs of the corporation openly exercise a power which présupposes a 
delegate4 autHority for the pUipose, and ôther corporate, acts show that the 
corporation niùst hâve contemplated the légal existence 6fsuch authority, ihe 
adtsof such',offieers will be deemed rightful, and the delegated authority wlll 
be pre^ijjjied." 

Thé' ba.nkruptcy act provides for an àppeal withîn 10 days from the 
adjudicaÉôn*, and the corporation and its creditors, being proper 
parties, é<éaïd move thé court to vacate thé adjudication for the reason 
stated. 'The failurè of thé bankrupt, and of ail of its creditors, to 
question the appearance àiid answer adtiiitting the allégations of the 
pétition', inade on its behalf by its président, must bé regarded as hav- 
ing the effecf of ratifying ,his âet, if if Was done without précèdent 
atithôrity. ,4® to this question,' àlso, thé presumption flows from the 
adjudication ithat the court cOnsideredand determiiièd Whether Benja- 
ùîin had rightful authority to' bind thé corporation, and whether the 
acts done l5y him were sufficîent for thàt purpose; ànd this conclusion 
béing reàbhëd by thé court, as recited îi its judgmént, after a hearing 
alid dûé «jnsidératiôn, and it being a màtter which by law it was au- 
fhorizèd to 'hear and détermine, even if its judgmeht was erroneous, 
it cannot bé héld to Ibe absolutely nuil and Toid. In Oornett v. Wil- 
liams, 20 Tfall. 226, 249, 22 L. Ed. 259, the court say: 

'"Thê settled nile of law is that, jurisdiction having attached to the original 
oâsë, everything'done wlthin the power of that jurisdiction, when coUaterally 
qtfôstloned, Is to be held coaclusive of the rlghts of the parties, unless im- 
petiched for fraud. Bvery intendment is made to support the proceeding. It 
ip regarded as if it were regular in ail things, and irréversible for error." 

The court is of opinion that it acquired jurisdiction of the parties 
and of the subject-matter. The demurrer must be sustained, and it is 
âo ordered. 



i : CAMPBELL et al. v. CLARK et al. 

' (Circuit Court of Appeals, Fifth Circuit. May 15, 1900.) 

No. 905. 

1. T'abtNbrship— StriT pok Settlbment— Grottnds. 

,''■ A blll alleglng the formation of a parthership between complalnants and 

. ; idefendants; that défendants had the active management of the partner- 

. ship business, and were, by the terms, df the partnership agreement, to 

/ keep accounts of the same; that they hâve used a part of the flrm property 



CAMPBELL V. CLARK. 973 

to pay tlieir individual debts, and hâve executed deeds and mortgages 
eovering the remainder; and that there has been no settlement or ac- 
counting, — states sufflclent grounds to sustain a suit in equity for a settle- 
ment of the partnership. 

8. Limitations^Sdit for Settlement dp Partnership — Texas Statute. 

A suit between partners for the settlement of the partnership, and for 
an aceounting by défendants in relation to partnership property, is not 
governed by the provisions of the Texas statute of limitations relating 
to actions for the recovery of property, but by Rev. St. Tex. 1895, art. 3356, 
fixing four years as the limitation for suits for the settlement of partner- 
ship accounts. 

3. Partnership— Bill for Settlement and Accounting — Multifariobsness. 
A blll for the settlement of a partnership is not multifarious because it 
joins as défendants persons to whom it is alleged their co-defendants, being 
partners with complainants, hâve transferred flrm property in their posses- 
sion for the purpose of defrauding the partnership, and prays that such 
property be decreed to be held in trust for the firm. 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

C. K. Bell (McCue, Mills & Miller, on the brief), for appellants. 
H. C. Coke (A. S. Coke, on the brief), for appellees. 

Before PABDEE, McCOEMI'CK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. Tliis suit is brought by James H. Camp- 
bell and George W. Clawson, citizens of Missouri, against Dorr Clark, 
a citizen of Wisconsin; D. C. Plumb, a citizen of Illinois; C. L. Ware, 
a citizen of Texas; and the Evans-Snider-Buel Company, an Illinois 
corporation engaged in business in the state of Texas, its principal 
office being at Ft. Worth, Tex. The bill and exhibits comprise 86 
closely-printed pages. The bill contains many répétitions and much 
irrelevant matter. The only questions before us, however, are raised 
by demurrers addressed to the entire bill. We sélect from the bill 
and condense such of its statements as relate to the questions to be 
decided: In October, 1894, the plaintiffs, James H. Campbell and 
George W. Clawson, formed a partnership with Dorr Clark, D. G. 
Plumb, and George É. Black. Black withdrew from the firm. Each 
of the remaining partners had by the agreement a one-fourth interest 
in the partnership. The purpose of the partnership was the "hand- 
ling, raising, buying, and selling cattle, and the purchase and owning 
of the necessary ranches." The flrm name adopted was Clark & 
Plumb. The plaintiffs are described as silent partners. The profits 
were to be shared and the losses borne equally by the partners. Dorr 
Clark and D. C Plumb were to hold possession of the property 
purchased and manage the business, l^e plaintiffs were to fur- 
nish the funds through the Campbell Commission Company, an Illi- 
nois corporation. The plaintiffs were the chief stockholders in this 
corporation. One of the plaintiffs was its président, and the other its 
vice président. The notes of the firm were executed, and the plaintiffs 
negotiated the notes through the Campbell Commission Company, 
and placed the proceeds with that company, to the crédit of the firm. 
With the funds so raised, the firm purchased a ranch of McCoy, Eum- 
mery & Hay, together with the cattle and horses on it, at the priée 
of $105,000. Five thousand dollars was paid in cash, and |35,000 
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OÙ DebéïïlbèP "1/^4894, and the dëferred ItâjibeMs were secured by 
a dee^ pf 'ti-iîst oiï the propedf^. 'Thé flrtn aleo tought 240 buUs, for 
which it pàid $7,000. In lïày, 1^95, witli ïui^^, raised in the same 
manneir, the flrjn bought of Cookson & Schultz another ranch, "with 
the improrements thereon, and 4,000 head of cattle and a number 
of horseS àiid toules, together with wagons and camp outfits, for the 
suiû, èf |i3,000. The flrih exectjted a ehattel mortgage to the Camp- 
bell iOônimission Qompany for foO;000 on tiiè 4,000 head of cattle so 
purchased. This mortgage contained a power of sale, and was duly 
recorded. Thèse ranches çohtained in the aggregate 264,000 acres, 
part oif wbich, however, thefltm held only by leases. The property 
owneâjby tbe firm on the 25th of June, 1895, was worth $300,000, and 
was subject to liens to the amount of $125,000. It was part of the 
partnership agreement that no salaries àv commissions of any kind 
sitkQul4 ijtjp charged by any q£ the partners for attention given to the 
partnership business, and that an accurate account shoqld be kept 
by Dorr Clark and D. C. Plumb of the expenses incurred by them in 
the traiîsâction of the bùèiness, iiiclnlding interest, which should be 
a charge against the profits àrising from the business. It ^as also 
agreedihat theirbooks and accounts should at ail times be open 
to the inspection of any of the partners, and that Dorr Clark and 
D.G. Plimb would snperifitend persOûftlly the management of the 
cattle b(Mghtunder thé partiiership cOntract. On the 25th of June, 
1895, 'Doér' Clark and D. G: Plumb, without the knowledge of the 
plai*titfs,'Wiade a ehattel Mortgage conveying to D. T. Bomar ail of 
the Personal property of the flrm, and on the same day made to him a 
deed of tfOM: conveying to him ail the real estate belonging to the 
flrm. Theï»e has been no settlement or acconnting as tothe partner- 
ship transactions. Dorr Clark and D. C. Plumb used large amounts 
of the partnership funds to pày their individual debts, and they also 
used parts of the partnership property for that purpose. There is 
a prayer f or the dissolution of the partnership, and that an account 
may bè taken of ail co-partnérship dealings and transactions, and that 
an account may be taken of the amount paid by the plaintiffs to the 
défendants Don* Clark and D. C. Plumb on account of the partner- 
ship, and thatji in the settlement of the partnership, Dorr Clark and 
D. C. Plumb becfaarged with the funds ànd property of the partner- 
ship which they hâve used to pay their individual debts, and that a 
lien may bé declaréd in faVor of the plaifatififs upon the interests of 
Dorr Clark and D.C. Plumb in the partnership property for such 
smkïsfts may be found to be due to the plaintiffs. The défendants 
demnrréd ' to the bill. The grounds alteged are, in brief, that the 
plaintiffs show no 'rightto relief; that they show no interest in the 
pïbpéiity; that ïtheir rights iriithe personal property referred to are 
batJred'by theï statute of limitations oftwo years; and that their 
rlilht; and intérèstiiiii the real estate referred to are barred by the stat- 
uts îofi limitations ^ofthrëe years. The -Evans-Snider-Buel Company 
andC. IiliWare demurred to the bill upon the additional ground that 
it'wa's multifarioué. ; if 

The relation esisting; bélfween ' partners is fiduciary in character» 
Cburts Of équity' havei^juriediction to settlé accooints as betweeh parti- 
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ners. "In the contract of partnership, and the relations arising there- 
from, the jurisdiction embraces suit» for contribution, accounting, and 
pecuniary recovery necessary for the settlement of ail claims which 
may exist between the partners themselves, or between the partner- 
ship and its members and the flrm and individual creditors, — ail 
claims, in fact, for which the law, by its actions, gives no adéquate 
remedy." 1 Pom. Eq. Jur. § 186, p. 176. The avennents of the bill 
show the partnership and the purchase of the partnership property. 
It shows that the défendants Dorr Clark and D. C. Plumb had the 
active management of the partnership business, and that by the 
terms of the partnership agreement they were to keep the books and 
an account of the expenses. It shows, also, that they hâve used part 
of the property to pay their own debts, and hâve executed deeds and 
mortgages conveying ail of it. A bill containing thèse averments un- 
doubtedly has equity as a bill to settle a partnership. Pars. Partn. 
pp. 308, 509; Harvey v. Varney, 98 Mass. 118; 1 Story, Eq. Jur. (5th 
Ed.) § 672 et seq. A suit by one partner against another partner for 
an accounting is not barred by the statute of limitations of two years 
or of three years. A suit for the settlement of partnership accounts 
shall be commenced and prosecuted within four years after the cause 
of action shall hâve accrued. Rev. St. Tex. 1893, art. 3356. If it be 
conceded that the right of action for an accounting accrued when 
Dorr Clark and D. 0. Plumb transferred ail the partnership property, 
on June 25, 1893, the suit would not be barred by the statute of limi- 
tations of four years, because the bill was flled on the 29th of May, 
1899, which is le^s than four years îrom the date of the deeds. On 
the averments of the bill, this suit is not barred by the statute of limi- 
tations. Riddle v. Whitehill, 135 U. S. 621, 10 Sup. Ct. 924, 34 L. Ed. 
283. 

It is alleged in the bill that Dorr Clark and D. 0. Plumb, in exe- 
cuting the chattel mortgage on the 25th of June, 1895, intended to 
cheat, wrong, and defraud the plaintiffs, and that on the same day 
they executed a deed of trust on the real estate of the flrm with the 
same intention; that the purpose of the Instruments was to secure 
a dissolution of the flrm, and enable Dorr Clark and D. C. Plumb 
Subsequently to become the owners of the property. It is averred 
that the deed was executed for the purpose of securing the individual 
debtB of Dorr Clark and D. O. Plumb. The debts specifled in the bill 
amount to |68,060, of which only $5,000 was a debt of the flrm. It is 
alleged that the défendant Dorr Clark made an agreement with Henry 
O. Weare by which the latter was to become the purchaser of the 
property from D. T. Bomar as trustée and mortgagee, and that Dorr 
Clark was to hâve a one-half interest in the property. Weare bought 
the property under this arrangement, and took possession of it. 
Weare made this arrangement with the knowledge that the property 
belonged to the partnership. It is alleged that the Evans-Snider-Buel 
Company lent to Dorr Clark and D. C. Plumb a large sum of money, 
and that to secure it the flrm property was transferred to C. L. Ware 
as trustée, and that afterward C. L. Ware executed a deed of trust 
upon ail of the lands, and a chattel mortgage upon ail of the personal 
property, to the Evans-Snider-Buel Company, for the purpose of se- 
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çuring t<?i: tima the money so advançed to Dorr Clark and D. 0. Plumb. 
Œlie plaintjffs dopot ^ow thp afliount of money that the Eyans-Snider- 
Buel Company fadvanced. It ia also alleged that Dorr Ctârk and D. 
C. Plumb transferred their remaining interest in the property to G. L. 
Ware, and that Henry G. Weare ,and Weare & AUison released to 
C. L. Ware any claims which they might hâve and hold in the prop- 
erty. CL. Ware is the agent pf the Evans-Snider-Buel Company. 
The bill contains a prayer that C. L. Ware and the Evans-Snider-Buel 
Company be deçreed to hold the property as trustées for the iirm of 
Clark & Plumb, It will be seen from thèse averments, extracted from 
the varions pages of the bill, that it is charged that the défendants 
Dorr Clark and D. C. Plumb conspired to use the partnership prop- 
erty for their own beneflt, and that the other défendants, with knowl- 
edge of thèse facts, hâve obtained an apparent interest in the property. 
One partner has no right to purchase an interest in partnership prop- 
erty, and thereby eecure an advantage to himself to the in jury of the 
partnership. He has no right to use the partnership property to se- 
cure or pay his ovi^n debts. Whenever he does so, no matter what 
form the transaction takes, equity will afEord relief. If he or others, 
with knowledge of the facts, obtained possession or title to property 
under such circumstances, they will in equity be declared to hold it 
as trustées for the beneflt of the partnership. Eiddle v. TVTiitehill, 
135 U. S. 621, 10 Sup. et. 924, 34 L. Ed. 283. A suit for that purpose 
would not be barred usually by the statutes of limitations applicable 
to suits to recover personal property or real estate. Chouteau v. Bar- 
low, 110 U. S. 238, 3 Sup. Ot. 620, 28 L. Ed. 132. 

The bill contains two separate and distinct equities that prevent it, 
as a whole, from being amenable to demurrers. It is gpod as a bill 
for an accounting to settle a partnership, and it is good as a bill to 
charge certain of the défendants as trustées holding property de- 
scribed for the beneflt of the partnership. It is not multifarious. It 
may be necessary to sell the property alleged to belong to the part- 
nership, in order to fully settle the partnership transactions. To do 
thie, those claipiing an interest in the property should be before the 
court. We do not wish to comment further upon the case at this 
timej as it is before us only on the demurrers. We cannot tell how 
it will appear when answers are flled and évidence is taken. Conced- 
iûg the truth of the averments of the bill, the plaintiffs are entitled 
to relief. The court below erred in sustaining the demurrers to the 
bilhj The decree of the circuit court is reversed, and the case is re- 
manded to that eourt, with directions to overrule the demurrer, with 
costs, and to take such further proceedings in the suit as shall be 
proper, and not inconsistent with the opinion of this court. 
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CUNNINGHAM et al. t. GERMAN INS. BANK. 
(Circuit Court of Appeals, Sixtb Circuit. May 14, 1900.) 

No. 796. 

1. BaNKRDPTCY — PrOVABLE DkBTS — CORPOEATIONS — LiMIT OF INDEBTEDNES.S. 

Tlie articles of association of a maniifaoturing corporation limited the 
amount of indebtedness wliieli it miglit contract to one-half the amount of 
its paid-up capital stoclî. The assets of the company liaving greatly depre- 
ciated, the boolikeeper niade an entry on the books charging the loss to the 
capital stock, but this was not recognized by the ofiicers or stockholders 
as a réduction of the capital, no amendment of the articles of associa- 
tion was filed or recorded, and no stock was called in or surrendered. 
Thereafter a debt was contracted by the company, which amounted to 
more than half the sum of ita available assets, but dld not exceed half 
the amount of stock paid up and actually issued to stockholders and held 
by them. Held, that such debt was valid and provable against the estate 
of the corporation in bankruptcy. 

2. Samb — Incrbase op Capital— Stock Dividends. 

Where a corporation which is earning large profits divides them among 
the stockholders in the shape of stock dividends, the increase of its capital 
in this manner being authorized by the stockholders, the whole amount 
of the stock, comprising both the amount originally subscribed and the 
amount added by such dividends, is to be regarded as "paid-up capital 
stock," for the purpose of determining the validity of a debt contracted 
by the corporation under a provision in its charter limiting its indebted- 
ness to one-half the amount of such stock. • 

3. SaME— MORTGAGB BY OFFICBHS OF CORPORATION. 

Where the stockholders of a corporation, by their direction or ac- 
quiescence, invest the executive officers of the company with the pow- 
ers and functions of the board of directors as a continuons and perma- 
nent arrangement, the board being entirely inactive, and the ofiicers dis- 
charging ail its duties, a mortgage on the property of the corporation, 
made and executed In its behalf by such officers, is valid, although not 
authorized by any vote of the stockholders or directors. 

Appeal from the District Court of the United States for the Dis- 
trict of Kentucky, in Bankruptcy. 

This is an appeal from a judgment of the district court of the United States 
for the district of Kentucky, sitting in bankruptcy, upon a pétition for review 
of certain orders of the référée respecting the allowance of claims. Scanlan 
& Co., a Kentucky corporation engaged in the manufacture of glass at Louis- 
ville, was adjudicated a bankrupt upon the pétition of its creditors, and there- 
upon the matter was referred to John B. Baskin, one of the référées in the 
said court. On the 15th day of November, A. D. 1899, a hearlng was had be- 
fore the référée upon certain claims in favor of the German Insurance Bank, 
also of Louisville, against the bankrupt's estate, consisting of three items,- — 
one for the sum of $4,443.57, another for $412.74, and another for $36,948.33. 
which latter sum was claimed to hâve been secured by a mortgage bearing 
date June 9, 1898, upon the real estate and plant of the said bankrupt. The 
allowance of thèse claims for debts and for a lien under the mortgage was con- 
tested before the référée by certain other creditors of the bankrupt, being the 
same persons named herein as appellants on this appeal. The grounds upon 
which the contest was made were thèse: That, with respect to the delrts 
sought to be established, the aggregate amounted to a much larger sum than 
the limit of indebtedness flxed by the charter of the bankrupt, which was one- 
half of the paid-up capital stock of the company; and the creditors claim 
that so much of the Indebtedness was void as to creditors as was in excess 
of the limit. That, with respect to the mortgage lien, the mortgage was exe- 
cuted by the président and secretary of the corporation, without authority of 
the board of directors or the stockholders, and therefore void; and, further, 
101 F.— 62 
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that the debt pnrporttng to be secured thcreby being voia, for the reason above 
ststed, the mç^ntgage should share Ita fate. The referee allowed ail three of 
the clalnu as simple contract debts, but denled thle bânk's clalm for a lien 
nnder the mit^t^kge. The créditera filed a pétition for reylew by tjiie jodge of 
the allowance of the clalms as debts, in bo fax as they were In excess of the 
limitation of the bankrupt's charter, and the bank flled a pétition for revie-w 
of the adjudication, denylng the valifllty of its mortgage lien. Thereupon the 
référée made a certlfled statement of the facts found by hlm, a summary state- 
ment of the eTldence, and hls conclusions thereon, and transmltted the same 
tp the district court. Subsequently, on the request Of couasel for the bank, 
the référée amended the certlficate Iri certain partlculars, glvlng further détail 
Of the facts and évidence. The matter caine on for hearing upon the questions 
ralsed before the référée, ah4 tbe record shows that on the Ist day of De- 
cember, 18Ô9, the court màdé ai prder whereln It sustalned the flndlng of the 
référée In respect of the Indebtedness, but rerersed hls ruilng in référence 
to the valldlty of the mortgage, whlch was adjudged to be a valid lien upon 
the estate coyered thereby. The çredltors ïïave appealed from both parts of 
thls order, as well that part àdjudglhg the Indebtedness to be valid as that 
which afflrms the mortgage llett. The grounds of appeal are stated In the 
followlng assignment of errors: First, the court erred In allovring the Ger- 
man Insurance Bank, claimant théreln, a mortgage lien for Its whole debt, or 
any part therèôf; second, that the court erred In faillng to hold that the said 
German Insurance Bank ivàs bouiid by the notice whlch It had of réduction of 
the capital stock pf Scanlan & Co., and In alldwlng the clalm of the bank for a 
greater sum than was owlng'at the tlme of sald notice. In response to the 
àppeal the clerk of the district Court sent up a transcrlpt, which was duly flled. 
After the fillng of the transcrlpt, counsel for the appellee bas entered a motion 
to dlsmiss the appeal on the' grotind that the clerk's certlficate to the transcrlpt 
dld not show that he certlfled thé whole of tiie record from the district court. 
In conséquence of which, as he Insisted; the appeal falled; and, second, if that 
ihotlbil should be denled, that so tnuoh of the appêà-l as related to the adjudi- 
cation of the valldlty of the mortgage lien should be dlsmlsseduponthe ground 
tïàt that matter couldnot be eonsldered upon appeal, but only under thesuper- 
vlsory power of thls court.' ■ Thls motion %a9 denled in whole and in part, 
dîl'thé 19th of February last, JtldKe'LurtOH dellverlng the opinion of the court. 
43-0. <3. A. S77, 103 Fed. 9S2. The partlcular facts upon which the contro- 
versy was carrled on Ih the court beloware stated In thp opinion. 

W. W. Watts, for appellànts. i 

Otto A. Wehie, for appellee. ; 

; Before LtJRTON, Di4î:;>âa SE YERENS,^ 



SEVERENS, Circuit Judge, having made the foregoing statement 
of the dase, delivered thè; opîiii^ 

Prçliminary matters' haying been àlready disposed of, we hâve 
Biowto dispose of the case ;upon the merits. The flrst error assigned 
challenges the ruling of topth the référée and the judge allowing 
th4 cla^iiïis pf the bank în fùll :à8 débts of the bahkrupt, it being 
ïpsîsted by the, creditors tha,t the aggregaté of thèse claims far ei- 
ceeds the lirait of indebtedness which bounds the power of the bank- 
mpt corporation in that réfeard. This contention of the creditora 
T^ests npon thé following grotlhds: The «tiattite of Këntucky, under 
which Scanlan & Co. wer&'Ipçoiyoratéd, is a gefeeral act, providing 
for the orgànization of suco bodies by the yoluntairyact of a stated 
Qumber of associâtes, andideflning their powers. Thèse are of the 
nsual character coioferred upon corporations so orgaiiized. R is also 
provided that the articles df association shall be flled for recoi-d in 
the office of the connty court clerk before the corporation shall cona- 
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mence business. But section 3 of tlie act prescribes that "a notice 
shall be published for at least four weeks in some newspaper as 
convenient as practicable to the principal place of business, wbich 
notice shall specify: * • * (6) The highest amount of indebt- 
edness or liability to which the corporation is at any time to sub- 
ject itself"; and in section 6 it is declared "that their acts shall 
be valid if the publication in a newspaper is made," and flled in 
the clerk's office, and a copy filed in the office of the secretary of 
State, when that is necessary under the proYisions of law. Chapter 
56, Gen. St. Ky. 1883; Acts 1869-70. By the same act it is declared 
that "no change in any of the foregoing particulars shall be valid 
unless reeorded and published as the original articles are required 
to be." Scanlan & Co. was organized July 16, 1881, under this law, 
with a capital stock of f40,000, of which only |15,O0O was then 
paid up, and with respect to the residue it was provided in the ar- 
ticles that it was to be disposed of as the board of directors (of 
which there were three) might direct. The notice published under 
the requirements of section S limited the liability which might be 
incurred to one-half of the capital stock paid up. The manage- 
ment of its afflairs was left to the executive offlcers of the company,. 
and no question appears to hâve been made of their acts by any 
other offlcer or stockholder. Annual meetings of the stockholders 
were generally held, but from the time of its incorporation to 1896 
only one meeting of the directors of the company appears to hâve 
taken place. Its business for several years was prospérons, and a 
surplus was accumulated, subject to dividend; but by common con- 
aent, and as shown by entries on the stock journal from time to time, 
the remaining $25,000 of the original stock was distributed among 
the stockholders in lieu of dividends for a like amount, and certif- 
icates were delivered to the stockholders theref or. In November, 
1884, an amendment to the charter was flled and reeorded in the 
office of the clerk of the county court. This amendment provided 
for an increase of the capital stock to |150,000, and recited the con- 
sent thereto and the authority from the stockholders for the exécu- 
tion thereof, and was signed by the président and secretary. But 
there was no record of any resolution of the stockholders authoriz- 
ing the increase. The corporation continu ed to make profits, and 
for thèse profits new stock was issued, and divided among the stock- 
holders as paid up, and the profits were consumed in that way. 
The stock journal showed, as the référée states, "that from time to 
time stock dividends were declared, and each stockholder was cred- 
ited on the books of the corporation with the increased stock, and 
received certificates for ît." The aggregate of ail the stock, old and 
new, issued and divided among the stockholders as paid for, was 
$138,000. From this and other évidence recited by him, the référée 
found that the increase of the capital stock to $138,000 was sanc- 
tioned by the stockholders, and was valid. In July, 189.7» the books 
of the corporation showed an impairment of the assets to such an 
extent as that only |50,000 was left, and an entry was made by the 
bookkeepér on the trial balance and représentative ledger charging 
the capital stock with the loss, but there was no actual réduction 



980. 101 FEDERAL EEPORTKR, 

of the certiflcates of stock, which, on the contraiy, continued to be 
held as bef ore. There was no évidence that the stockholders or 
board of directors assented to anyï réduction of the stock. The réf- 
érée held that no change in the amount of the capital stock was ef- 
fected by the entries niade upon the books above mentioned. A 
bookkeeper of the bank, sent to examine the books of the company, 
reported on May 1, 1898, that the capital stock was then |50,000. 
On the 9th day of June foUowing, the bank took the mortgage for 
135,000, the most of which consisted of a former debt of the com- 
pany secured by mortgage. 

No questionvbeing made of the amount of the actual indebtedness, 
aside from the effect of the supposed limitation by the charter of the 
power to create it, we are of opinion that the référée and the dis- 
trict judge wei*e clearly right in adjudging it to be valid. The proof 
was ample to show that the corporation of Scanlan & Co. practically 
devolved the powers of the board of directors upon its executive of- 
ficers, and that this method of doing business was not casual and 
temporary merely, but continuons from the date of its commencing 
to do business to the end. The board of directors was dormant. 
The rule is that where, by the direction or acquiescence of the stock- 
holders, the executive oflûcers of a corporation assume and exercise 
the f unctions of the board of directors, the corporation and those 
deriving rights from it while it is so managing its afiSairs are bound 
by thé acts of its officers to the same extent as if they had been 
directed by the board. In so far as the duties of the directors are 
not expressly prescribed by the charter, they derjve their powers 
from the stockholders, who may, if ithey see ât, sélect other agencies 
for the transaction of the corpora te business. 1 Mor. Priv. Corp. § 
515. Not only is this so, but a similar rule applies to those things 
which the stockholders themselves might, and, in the ordinary course 
of conducting corporate affairs would, do or authorize to be done. 
Thomp. Corp. §§ 5318, 6165, 6179, and the cases there cited. And the 
court of appeals of Kentucky, whose décisions in référence to the 
construction of the statutes of the state in relation to incorporations, 
and the scope of the powers derived therefrom, we are required to 
follow, has recognized and adoptéd thèse propositions as applicable 
to the corporations of that state. Bell & Coggeshall Co. v. Kentucky 
Griass-Works Co. (Ky.) 50 S. W. 2. Thèse rules are, of course, as 
is implied from the statement of them, subject to the paramount 
doctrine that neither the stockholders nor any agency of the corpora- 
tion can transcend the lîmits of the powers granted by the charter. 
Other principles must sometimes be applied in order to accomplish 
the ends of justice, but they do not proceed from a récognition of 
the lawfulness of the offending act. The power to create debts is 
an ordinary incident to a manufacturing corporation, and, when 
such debts are created by agents authorized to exécute its powers, 
they must bind the corporation. The only distinction between the 
rulings of the court of appeals of Kentucky and those prevailing 
in other tribunals that we notice is that the Kentucky court, adopt- 
ing the theory generally accepted that the articles of association 
of a corporation under a gênerai law are of the like force and effect 
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as a charter directly granted, constnies the provision in the articles 
that the highest amount of indebtedness to vvhich the corporation 
is to subject itself shall be stated therein, to be, so far as creditors 
are concerned, an absolute limitation of its powers in that direction, 
and a négation of the validity of any excess of indebtedness beyond 
the sum so flxed, although the corporation itself would be estopped 
from setting up that défense. ïhis doctrine is established by re- 
peated décisions in that state; among them the case of Bell & 
. Coggeshall Co. r. Kentucky Glass-Works Co., above cited, the most 
récent to which our attention has been called. This ruling seems 
to rest upon the public policy of protecting creditors, in whose in- 
terest this spécial provision of the statute was made. Upon this 
construction of the statute the invalidity of the excess of indebt- 
edness seenis a logiçal séquence. 

Accepting this construction of the power of the corporation, not- 
withstanding it was held differently in a case arising in another 
State of this circuit, where a différent interprétation was admissible, 
and that interprétation had been given by tlie subordinate courts 
of the State (Central Trust Oo. v. Columbus, H. V. & T. E. Co. [C. C] 
87 Fed. 815), we are of opinion that there was no violation of the 
law in the création of the indebtedness hère in question. At the 
time when it was incurred the articles had been so amended as to 
authorize the increase of capital stock to |150,000, and there had been 
taken |138,000, which had been paid for. The amount of indebted- 
ness is much less than one-half of the latter sum. We attach no 
importance to the act of the bookkeeper in charging the dépréciation 
of the assets to the capital stock. It was not recognized by any 
act of the stockholders or of its offlcers as a réduction of the capital 
stock. No amendnient of the articles was flled or recorded, nor 
was any stock, or fraction thereof, called in or surreudered. It was 
a mère matter of bookkeeping, and ended with that. The issuing 
of stock in lieu of dividends was not unlawful. It was the same 
thing as if the dividends had been actually paid over, and then, 
by the stockholders, repaid to the company for the stock. 

What we hâve said in assigning the reasons upon which we hold 
the indebtedness to be valid disposes also of the second assignment 
of error wherein the validity of the mortgage is challenged. If it 
was within the power of the corporation, as we hold it was, to 
create the debt through the agency of the managing offlcers vested 
with the ordinary lunctions of the board of directors, a mortgage 
of its property, executed in its behalf by such oificers while exercis- 
ing such authority, must be held valid also, notwithstanding there 
was no authority from the board of directors; for it is an ordinary 
incident to the création of a debt (Thomp. Oorp. § 6133), and the 
power to give it came from the ultimate constituency. 

There are some other incidental questions of minor importance re- 
ferred to in the argument and briefs of counsel. But none of them 
are controUing of the main subjects of the controversy, which we 
hâve already considered, and we do not think it necessary to par- 
ticularly discuss them. Pifiding no error in the order of the district 
judge, we direct it to be afiSrmed. 
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In re MORGAN. ; 

(Diistriet Court, W. £>.' Arkansas, Texarkaïia Ôivisî&n. May 21, 1900.)' 

1* BaNKRDPTCY— SPBfi^fICAWCl!N8 IN OPPOSITION TOi DlSqHARGB—AMEHDMBNT. 

Although gênerai orner îs*o. 32 (32 C. 0. A. jcxtl., 89 Fed. xiH.) in bankr 

ruptcj provideë that speciflcatlons in opposition te à bankrupt's applica- 

! tion tor dischargie must be flled within 10 days after the day on whlch 

? thâ creditoi's ar» required to shoiW; cause, it isin the power of tbe court 

,0|f bànkruptcy, ,in tlie exercise o£ a sound judicial discrétion, to permit 

the flling of ai^fnded spécifications aftér the expiration Of that time. 

3. Same—'Pischargb— "Contemplation DP BÀNKHUPTCY." 

Wnere a dèbtor airrangee' to sell out hia entire stock of merchandise, 
with :tlie intent and for thei purpose of paylng certain of his creditors, out 
cf the proeeeds, in préférence to the otjiers, he contejnplates bànkruptcy, 
within the meaning of Bankr. Act 1898, § 14b, proylding that a bankrupt 
shall forfeit his right to a discharge if he bas, "in bontemplatlon of bànk- 
ruptcy," tàtled to keè^ proper books of account. 
8. Samb— KÉEPTirG Books.' 

■A bànkrùpt sold his; stock of gooda'ln bulk, for about half its cost, 
and under cfrcumstançes Indlcating haste and secrecy, and r^eived part 
of the çrkje Ijn the forip of tjwo checkp, whlch were at once turned over 
ta two .of -his creditors; thé sale tiâtltig been made to enable him td 
satisfj'^' thos^ creditors. No entry' bf the transaction appeared on hia 
books, -^^hléh were ifurthet so defeetlTe and irregularly kept that it was 
lmpo8$lble to determlûe ;irom them ,h,is true flnancle.1 condition. A large 
déficit betyeen his assets and, UabÙJtles remained wholly unaçcounted 
for. Eeld^ that his application for dlschar^e should be denied, on the 
érotiiid tfiat 'iris f allure to keep propèr 'books of account was ''with fraud- 
lilent intent to eonceal his true ânancial condition and in contemplation 
ofhankriiptçy," within the Éaeantogof Bankr. Act 1898, § 14b. 

4 SAME— CONCKJjtliMEKT DP PhOPERTY. ;;, 

Where ft, QoiBparlson ,of the baijkrijpt's assets and liabillties at the 
time he engagea in busliiess, some eight months before he became bank- 
rupt, with the assets and liabillties schéduled in thé bànkruptcy proceed- 
Ings, shoWa'the disappeadanee of a large amount of property, whlch la 
not accoiinted for on hlst b6oks, : and of Which he falls entirely to glve 
any satisfactory explanatlon, it must be held that he bas concealed from 
his trustée property belbhging to tls estate in bànkruptcy, and his ap- 
t)llcàtlon for discharge must be reftiéed on that ground. 

: In Bankrtiftcyi On bankrqpt's application for discharge, and op- 
position thereto by creditors. ; 

Paul Joneé; for objecting creditors. 

W. W. Webber and Mr. King, for the bankrupt. 

EOGERS, District Judge. On April 4, 1899, A. C. Morgan, the 
bankrupt, flled an application for; discharge, and notice was giyen 
creditors, teturaiableAprir 15, 1899j : On that day the remonstrants 
flled speciflcartions opposing the discharge. The court ordered a 
hearing! of thè' application gf or dîscharge, on May 10, 1899. For some 
reason, the case was not. then heard*, A demurrer, however, was in- 
t^rposed; to; the; spécifteatioBis, and; taken in short upon the record, 
and on thc^ ' ^ - < i < . \ day oftNoveœibefji 18i99, was eonceded by the re- 
mom^trants, and they were: allowôd, ^thout objeçtionsi, to flle amendt 
edi spécifications. On the 14tb of îlioyember, 1898, amended specifl- 
cationswêre (flled, tO( which the banbrugt ion NoTember ;22d inter- 
posed a demurrer and a motion to sla?ikeîffU.t The former, was over- 
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ruled. The motion to strike is still pending and insisted upon. The 
question argued is whether the court has the power, after the time 
flxed by gênerai order No. 32 (32 C. 0. A. xxxi., 89 Fed. xiii.), in which 
spécifications may be flled, has expired, to allow an amendment of 
the spécifications. The question has not been decided under the 
présent bankrupt law, so far as I linow; and I am of the opinion 
that the allowance of an amendment is a matter of sound discrétion, 
but should not be exercised loosely, but only to meet the ends of jus- 
tice. Loveland, Banlir. pp. 603, 611, and the cases cited in the foot- 
notes thereto. The motion in this case is overruled. 

The bankrupt has flled an answer to the spécifications, and the 
proofs hâve been talven. Only two grounds contained in the spéci- 
fications for refusing the discharge need be noticed. It is charged 
that the bankrupt, while engaged in the banking and mercantile 
business at New Lewisville, Ark., contemplated the following acts of 
bankrupt cy; that is to say : , 

"(1) ïo convey his stock of merchandise at said town of New Lewisville, 
Arkansas, with the intent to hinder, delay, and defraud his creditors, and to 
eonceal his cash on hands, notes, accounts, choses in action, and securities, 
with such intent. (2) While insolvent, to transfer to Hicks Company. 
Ijmited, who was then one of his creditors, a part of his property, with the 
intent to prefer said Hicks Company, Limited, over his other creditors, and 
aiso to pay to the treasurer of Lafayette eounty, Arkansas, the sum of 
inoney, to wit, .$3,000, which the said treasurer had deposited in said Citi- 
zens' Bank as a gênerai deposlt, and thereby preferring, while insolvent, the 
said treasurer over his other creditors; and that while contemplating said 
acts of bankruptcy, with the fraudulent jntent to eonceal his true flnancial 
condition, he failed to keep books of accoimt or records, both in his busi- 
ness as merchant and as banker, from which his true condition might be 
ascertained, in this: that the pretended books and records produeed by the 
said bankrupt in this proceeding, and kept by him, failed to disclose either 
a true statement of his assets or of his liabillties, or from which the amount 
of assets oii hand and the amount of liabilities due by the said Morgan could 
be ascertained." 

The second ground taken in the spécifications for refusing his dis- 
charge is this : , 

"That thé said bankrupt has eommitted an offense punishable by iinprison- 
ment, as is by the bankrupt law now in force provided, in this: that said 
Morgan did willfuUy and fraudulently omit from his inventory and schedule 
aied h€rein cash which he then held, or was held for him by others and sub- 
ject to his control, In the sum of, to wit $10,000." 

It cannot be doubted, in view of the testimony taken, that, when 
the bankrupt sold ont his stock of merchandise, he did so with the 
intent to prefer the Hicks Company, Limited, and also with the in- 
tent to prefer the treasurer of Lafayette eounty, Ark. He not only 
testifies that that was his object in selling out the stock of merchan- 
dise, but he testifies that after he sold out that he devoted almost the 
entire proceeds of the sale to the payment of the claim of the Hicks 
Company, Limited, and to the treasurer of Lafayette eounty, Ark., as 
he intended to do. That the sale of his stock of goods, wares, and 
merchandise with that intent was an act of bankruptcy, there can- 
not be any question, because the necessary effect of it was to hinder, 
delay, and defraud his other creditors. In Loveland, Bankr. p. 608, 
par. 3, the author say s: 
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"What Is meaat by the words 'in epntémplatlon of bankruptcy' has been 
the subject of a good deal of discussion and différence of judlclal opinion in 
tliis coùntry and In Ènglànd. In somte èases it bas been held to meàn 'in 
contemplation of lûsolvelicy,' or a simple InaWlity to pay as debts should be- 
come payable. In other cases It bas been beld that tbe debtor must contem- 
plate an apt of bankruptcy, or a voluntaiy application for the beneflt of ttie 
bankrupt law. The most authoritatlve définition of thèse words in this coùn- 
try is contained in the Opinion in Bucklngham v. MCClain, 13 Btow. I(i8, 14 
L. Ed. 190. In that case the suprême court decided that the words 'In con- 
templation of bankruptcy' did not mean 'In contemplation of insolvency,' or 
a simple inability to pay as debts should become due and payable, but meant 
that the debtor must contemplate the commission of what was declared by 
the act to be an act of bankruptcy, or must llave contemplated an application 
by himself to be declared a bankrupt" 

It must, therefore, in the light of this decisiO'n, be held that when 
Morgan sold his stock with a view of appropriating the proceeds to 
the payment of the Hicks Company, Limited, and to the treasurer of 
Lafayette county, Ark., to the détriment and to the exclusion of his 
other creditors, the act was in contemplation of bankruptcy. But It 
is not enough, to refuse his discharge, that he made the sale of his 
stock of merchandise "in contemplation of bankruptcy." It must 
also appear that in addition thereto he had, "with the fraudulent in- 
tent to conceal his true ûnancial condition, failed to keep books of 
account or records from which his true condition might be ascer- 
tained." 

The proof shows that E. B. Farrar, the county treasurer of Lafay- 
ette county, Ark., had deposited, of county funds, about 13,468.63 
with the Citizens' Bank, which bank was the property of Morgan, 
and that Morgan had assumed to pay Hicks Company, Limited, 
about fOOO, which was due it from the flrm of whom Morgan had 
bought both the bank and a smajl stock of merchandise, including a 
large amount of outstanding accounts., It f urther appears from the 
bankrupt's évidence that when he sold his stock of goods, wares, and 
merchandise to Millwee, who was a traveling salesman for a St. 
Louis ârm, which ârm was a creditor of Morgan, he sold it at 50 
per cent, of cost and carriage, or about |4,100, and took in payment 
thereof two checks on banks, — one for^bout f2, 703.09, and one for 
either |900 or fl,000,— and the balance, presumably, in cash. The 
former check, it appears from the bank books, was deposited in the 
bank to the crédit of the Morgan store, attd, according to the testi- 
mony of Morgan's bookkeeper, was turned over to the attorney of 
the treasurer of Lafayette county in part payment of Farrar's de- 
posit with the bank. The other check was made payable to Hicks 
Company, Limited, and turned over tô his agent at the time it was 
given, and no entry made of it on either the books of the bank or the 
store; nor does any entry appear in the books of the store with référ- 
ence to the check which was turned over to the treasurer of Lafay- 
ette county. The sale of the stock of merchandise and the payment 
bfi thèse two debts (one debt by the bank, and the otier by the store) 
were, to ail intents and purposes, parts of a single transaction. In- 
deed, the sale was made, as above stated, in order that thèse two 
debts might be paid. They were important transactions, involving 
large sums. They were transactions in which the bankrupt's cred- 
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itors were interested. They were made in violation of the bankrupt 
law, and it is fair to assume, from the manner in wliich the transac- 
tions were had, and the purposes for which the sale was made, that 
the bankrupt did not intend that his creditors should know, from 
his books or otherwise, if he could avoid it, what had gone with the 
l)roceeds of his stock of goods. This view is fortifled bj the fact 
that the invoice of his stock of goods was taken in the night, and the 
delivery made earlj* the next morning, and the bankrupt immediate- 
ly disappeared, — he says, to avoid annoyance from his creditors. It 
is to be assumed that he did not care to face those from whom he 
had bought the goods which he had sold, under the circumstances 
stated, and which were not paid for, or to give an account of his 
conduct and business affairs. The real facts were not disclosed to 
his clerks in the bank, or, so far as the proof shows, to any one else. 
He had also concealed his store books at a place no one would be 
expected to inquire for them. Had they been found, however, they 
would hâve shown nothing of the transactions I hâve discussed. It 
is true, the bank books show that, on the same day the sale of the 
storehouse was consummated, there was deposited in the bank, to 
the crédit of the storehouse, the amount of |2,703.09, evidently rep- 
resented by the check given on the Camden bank, and which was 
turned over to the attorney for the treasurer of Lafayette county. 
There is nothing, however, in the books of either the store or the 
bank to show where the bankrupt got this money. It is a signifi- 
cant fact that, notwithstanding the bankrupt testifies that Millwee 
paid him in cash about |4,100 for this stock of goods, when the mar- 
shal seized the stock of goods in Millwee's possession as the property 
of the bankrupt, no claim has ever been set up for the same, or for 
the money which he says Millwee paid him for the stock of goods. 
The court is constrained to believe from the circumstances that ei- 
ther the money which the bankrupt claims Millwee paid him for the 
stock of goods was money given to Millwee by the bankrupt to dis- 
guise the transaction, or, if the money was in point of fact Millwee's 
money, that the bankrupt has, since the bankruptcy proceedlngs 
were instituted, restored to him the xmrchase price of the goods. It 
is almost incredible to believe that, if the transaction was a bona fide 
one, some claim would not hâve been set up by Millwee for that 
amount of money which has gone to pay the Hicks Company, 
Limited, and the treasurer of Lafayette county, — debts which the 
bankrupt owed to them. This view entertained by the court is 
strengthened by the fact that, notwithstanding the bankrupt was 
placed upon the witness stand to testify in regard to thèse transac- 
tions, he wholly failed to give any reasonable explanation of a déficit 
of at least 114.000 between his actual assets and his liabilities, the 
whole of which, so far as the proof shows, was contracted by him 
between February and November, 1898. His estate has not paid ex- 
ceeding 16,0100, and he owes over |19,000. There is no pretense in 
this case that the bankrupt kept any expense account, — an account 
which necessarily involves rents, freights, clerk hire, and many inci- 
dental expenses. There is no i)retense that he kept any personal 
account. No aeccuntant could take thèse books and ascertain from 
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them wliether he hiad drawn ont for Personal expenses $1,000 ot 
$10,000. In hi» effort» to explain the (déficit in his assets, he has 
made no pretensé that hè lost raoney either by spéculation or gam; 
bling, or by irregulap habits of any kiiidJ: It must be assumed, there- 
fore, in the absence of testimony, that the déficit cannot be accounted 
for upon the thëàfy of either spieculatioos, gambling^ or vicions or 
irregular habits^ since, if such -werethe case, it was an easy mat- 
tep for the bankrupt to hâve accounted for losses sustained in that 
direction. It mày be àdmitted that the business was recklessly con- 
ducted* The bankràpt himself testified that no entry was made of 
artiolèstaken from the store and sent to his home for the support or 
maintenance of his family; that nb entries weré made of money 
takcH^fitom the drawers during the day for ineidental expenses. He 
was engaged in purchasing cotton, and when money was taken from 
the drawer for cotton no entry was made theteof . No cotton aecount 
waS kept, and there is nothing in' the books to show whether he 
bougïit one baie or a thousand baies, or whether he lost or gained by 
reaste thereof. And the significaint fact in this connection is that, 
nottt'lÉhfetanding this salé took place in the very midst of the cotton 
season, not a baie of cotton was on ihand, or, as faras/the books 
show^: Md been conSigned elsewhere for sale and not sold. The 
bankrupt is not an educated man^' but he is an intelligent man. He 
has beeniin business of différent kinds for eight years. He is not a 
bookkeefper, but he knowsenoughto know that if he had kept a 
correct cash accountji a porrect expensè aecount, a correct merchan- 
dise acèount, a cbrrectt^peirsoîiaLexpetise aecount, and a correct cot- 
ton aocQuntj the status ©f his busitïess could hâve beeaîeasily aseer- 
tained. i He pretendedto keep a cash accdunt in his stpreibut it was 
erronedus in many pariticulars, qf whîch he was cognizant. He be- 
gani këeping a personal expense accburit^ but discontinued it. The 
other accounts he made ho prêteuse of keepinig, whatever. It is true 
that goods bought on timev^ere credited to the merchant who sold 
them, M the individuali àccount of that merchant, but no entry was 
made of either goods or cotton bought for cash. The entries of 
goods bonght on time only showed what had not been paid for, but 
gave noidea of merehandise on hand, or goods or cotton paid for. 
True, ah invoiee of the stock might baVe been taken, and the baies 
of cottoûson haûd, if there had beeij. any, might hâve been counted; 
but any quantity of goods might hâve been taken from the store, or 
cotton shipped, and no aecount givenof either, and there was no pos- 
sible way by which it could be detected through the books. If it 
had been the purpose of the bankrupt to prevent his creditors from 
ascertaining the condition of his business, no set of books which 
could be callèd a set of books at ail, unless the entries they contained 
were puirposely false, could hâve more completely cpmpassed the re- 
suit. And it must not be overlooked that there is an entire absence 
of évidence by those "Who kept the books of the store that the en- 
tries are correct. There is évidence that they are incorrect, or that 
the bankrupt has drawn out money of which he gives no aecount; 
for the cash aecount in the store shows that he took in |43,594.26, 
and only drew out |37,308.04, leaving a balance of cash on hand of 
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f 6,286.22. No account is giyen of this sum. Counsel argne that it 
was deposited in the bamk to the crédit of the store, aad was appro- 
priated to pay the depositors of the bank. It seems, when Morgan 
opened the bank it had only $2,070 in cash, and it owed about $8,000 
to depositors; but Millwee paid $4,100 to depositors, and $862.77 
was collected from the old accounts of Connevey, McRae & Stinston, 
which accounts he bought from the last-named fli-m at the time he 
bought the bank and their stock of goods. One Wheat, who had a 
deposit of $500, has not been paid yet. Thèse sums aggregate $7,- 
462.77, — only lacking about fGOO of enough to pay the depositors, 
without taking a dollar from the store. On this showing, it may be 
said that not a dollar of the proceeds of goods purchased after he 
bought the bank and the store of Connevey, McRae & Stinston went 
to pay depositors; for he got a stock of goods worth several thousand 
dollars from Connevey, McRae & Stinston, which was more than 
enough to hâve paid the déficit of $600 to the depositors, conceding 
the old accounts worthless. The bankrupt says that when he bought 
the bank the understanding was that there were only about $8,000 
on deposit, and that it turned ont that the claims of the depositors 
amounted to nearly $9,000; but the stock of goods which he bought 
from Connevey, McRae & Stinston was sufBciently large to cover 
that also, and still leave a surplus of goods, and the outstanding ac- 
counts of Connevey, McRae & Stinston on hand besides. The situ- 
ation may be roughly summed up as follows: 

He owes mercantile debta amounting to. $14,975 42 

He owes Millwee 4,100 00 

Total Ç19,075 42 

His stock seiaed'In the hands of Millwee, cost price.... Ç 8,248 56 
Store accounta, uneollected at the sale, and made by him 
after he entered into business, about 5.829 66 

Total $14,078 22 14,078 22 

Balance uuaccounted for $ 4,997 20 

It must not be overlooked that the $5,829.66 of store accounts were 
for goods sold on time, and, as the bankrupt himself testified, at a 
profit of not less than 33^ per cent; and, moreover, that no profit 
realized on $45,000 of sales is taken into the account, as above stated. 
It is fair to assume that the profits realized on cash sales, and on 
crédit sales which were collected, more than paid the firm>and Per- 
sonal expenses, without référence to any profits realized on cotton, 
80 that the déficit should be enlarged instead of reduced, especially 
when it is remembered that considérable sums hâve been proven 
against his estate, with his knowledge and approval, by his clerks, 
which properly belong to the expense account. The bankrupt was 
only in business about eight months, and his personal expenses, in a 
small country town, upon a libéral estimate, would scarcely exceed 
$1,000. An examination of his bank books does not relieve the sit- 
uation. It will be assumed that the $2,128.87 appearing to Morgan's 
individual account on the books of the bank went to pay its de- 
positors, although it does not appear that this balance was ever car- 
ried into Morgan's store account on the books of the bank. Mort 
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a-an's store account 8h6ws he depdsited îa'the bank $43,594.25^ wliich, 
added to $2,128*87, makes a total &t depOèits by Mot^gan in the bank 
of 145,727.13. ïhebank books shdw omly P7,308.04 wére dra^n ouf 
by Morgan; leavlnga balance in* thé 'bank to bis crédit, both on ac- 
count of the store and the bank, of '$8,415.09. Wha:t became of tliis 
money is not showQ. The bookkeepei* in the bank, conceded to be an 
hohest man, testifled that the entries made were correct, and that 
When the bank eloSed the bankrupt took the money,— how much, he 
does not know. The bankrupt's schedules show only a nominal sum 
in cash on hand from his bank and store at the time he quit business. 
A récapitulation of his assets and liabilities in both store and bank, 
as they appear on the books of the bank and store, shows : 

Assets ' ¥21.035 25 

Liabilities 15,748 20 

Surplus .,... ..,..,. $ 5,287 05 

Of thèse assets, as shown by the books, $12,956.13 are gone, and 
no account ôf them given, either on the books or otherwise; $5,829.66 
are sundry uncollected acCOlints, of nominal value, for goods sold by 
the store between Febmary and Noyember, 1898; $1,031 represents 
overdrawn accounts, of what yalue it does not appear; while the 
$15,748.20 in liabilities are mercantile debts and unpaid deposits, ail 
created during the eight months he was in business. I may sum ît 
up in this way : He started in business in February, 1898, with suf- 
flcient assets, if properly handled, to pay the bank and store debts, — 
certainly enough, and a surplus, if the $4,100 paid him by Millwee 
bo considered. He was in business only eight months. It is true, 
the assets weré not rèady mioney, nor readïly convertible into money, 
but in goods, moneys, live stock, bank safe, flxtures, and open ac- 
counts, bills receivable,- and the like. He sold goods from which he 
realized over $45,000. His profits on goods sold on crédit, he said, 
âveraged 33^ per cent., and oh cash sales 10 per cent. When he sold 
out, in November, 1898, he had on hand goods and other property 
which sold for about $5,500, and uncollected book accounts for goods 
sOld by him of $5,829.66, — the accounts representing goods sold at a 
profit of 33^ per cent., — and he owed mercantile debts, including the 
money Millwee paid him, of $19,075.42. I çannot reconcile the con- 
dition of things as stated above eithei* with integrity of conduct or 
purpose; nor can I, in view of thèse facts, believe that his books 
were kept in the shape they were otherwise than with the intent to 
cohceal hîs true flnancial condition from his creditors. It is said that 
the fact that he did not make proper entries upon his books when 
he quit business was of no importance, and yel: the very object which 
the bankrupt law had in view, when it required books to be kept, 
was that when a failu're occurred the creditors might be able to as- 
certain the true condition of the bankrupt. I am constrained to 
firid that his true financial condition cannot be ascertained from the 
books and records kept by him, and that he has not accounted for or 
turhed over to his trustée ail of his estate. What he has donc with 
it, or what disposition has been made of it, does not appear. The 
discharge is refused on both the grounds above stated, and it is so 
ordered. 
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In re JAM. 
(DlaWet Court, S. D. New York. May 25. inoo.) 

X. Chinesb Exci-trgioN ACT— RiGHT OF Seamen to Land— Treatt of 1894 — 
Habeas Corpds. 

The treaty oî 1894 wlth the empire of China and acts of congress of 
1888, 1894. exciuding "CUinese laborers" from comlng into the United 
States, are not applicable to a Chinese seiiman. wha ships as steward 
ahoard a vessel bound for a port in tbe United States, and who lands. 
with the intention and désire to reship as soon as possible. 

S. Same— Bond to Keship. 

A Chinese seaman who lands at a port of the United States for the 
purpose of reshipping as soon as shipment can be obtuined, miist glve 
bond to the collecter of the port to ship wlthin 30 days, and to produce 
to the coUector a certificate of the shlpping commissioner to that effeet. 

Jam, a Chinese seaman, native of China, shipped as steward aboard the 
American ship Josephus"at Hong Kong, lu October, 1899, and an-ived at 
Bayonne, N. .1., February 17. 1900. 

He was immediately put under surTelUance of two customs agents by the 
colleotor of the port of New York, who prevented his landing untll May 8, 
1900, when the ship was destroyed by flre and ,Iam escaped and came un- 
molested to New York where he sought employment as seaman. On May 
15, 1900, he was again taken in custody by the customs agents and put 
aboard the ship State of Maine lylng at Newtown creek. May 17. 1900, 
upon pétition showing that he has no .intention to stay hère but désires to 
Bhip as soon as possible, a wrlt of habeas corpus was issued. 

Thomas C. Jenks, for petitioner. 
Clarence S. Houghton, Asst. U. S. Atty. 

BROWN, District Judge. Under the treaty of 1894, and the Acts 
of 1888 and 1894, the exclusion is of "Chinese laborers"; the class 
covered by the prior law is not enlarged, and the case of In re Ah 
Kee (D. C.) 22 Fed. 519, remains therefore applicable as before. 
The petitioner being a seaman is not within the purview of the acts 
so long as he merely touches hère for no other purpose than to 
reship so soon as shipment can be obtained, and he is therefore dis- 
charged. But to guard against abuses, such persons should be re- 
quired to give bond with surety in the sum of $500 to the collecter 
to ship within 30 days and to produce to the collector a certificate 
of the shipping commissioner to that effeet. On receipt of such 
bond the prisoner will be discharged. 
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(Circuit Court of Appeals, Third Circuit. May 21, 190O.> 

No. 9. 

Patents— Infrtkoembnt—Roofing Matbktal. 

The Childs patent. No. 429,885, for an improved roofing materlal. conalst- 
Ing of an upper and lower layer of paper or other fabric, between which 
Is interposed a layer of bltuminous or other similar materlal, held valid 
and Infrlnged. 

Appeal from the Circuit Court of the United Statos for the Eastpra 
"District of Pennsylvania. 
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W. C. Strawbridge, for appellant. 

Charles Gr. Coe, for appellee. 

Before AOHESON, DALLAS, and OBAY, Circuit Judges. 

DALLAS, Circuit Judge. Attentive considération ofthis record 
and of the argumente of counsel has led us ail to the conehision wliioh 
wàs àrriyed at bj the court below. 99 Fed. 87. The opinion which 
was filed hy the learned judge of that court has our entire concur- 
rence. We might, of course, express the same .views in différent terms 
and at greater length, but no useful purpose would be subserved by 
doing 80. The decree is afflrmed. 



GOODYEAR SHOE MACH. 00. v. SPAULDING et al. 

SAME v! OOOK. 

(Circuit Col^:t, D. Massachusetts. May 4, 1900.) 

Nos. 1,008, 1,000. 

1. Patent?— iNFumaBMKNT. 

The question of lnfi;ingement involtes considérations of practlcal utllity 
and of substantial identity, and therefore must be quantitative as well as 
qualitative; and infringement should not be found from the mère fact that 
the terms of a claim of complainant's patent are applicable to the defeud- 
ant's device. 
S. Same— CoNSTuncTioN of CIjAims. 

Where the utility of a patented machine résides in a complète cycle of 
opérations, and the patentée subdivides the whole process into parts, mal£- 
ing certain mechanicàl' opetations, which do not stand àlone in practical 
use,, stand alone in clalms, thèse claims must be conStrued with caution, 
where infringement of part only is charged, as It is by no means certain 
that thé clalms would hâve been allowed with any substantial omissions. 
3. Same— Infrinoembnt— Machine for Sewing Shoes. 

The Frénch & Meyer patent, No. 412,704, for a shoe-sewing machine, con- 
stroed, and héld not Infrluged as to clalms 1, 2, and 5. 
4.- ■ Same. ' : ^ i ■ : . 

The Fowler & Warren patent, No. 564,986, for a shoe-sewing machine, 
construed, apd held not inf rlnged. ; 

In Equity. Thèse were suits in e^ûity for infringement of two 
patents. On final healing. 

Elmer P. Howe and Benj. Phillips, for complainant. 
Fish, Bichardson & Storrow, for défendants. 

BBOWN, District Judge. The défendants in thèse two cases, re- 
spectively, use machines of the same construction. A single mechan- 
ical devicè is alleged to înfringe two distinct patents. The Spauld- 
ing suit is on letters patent 412,704, dated October 8, 1889, to French 
& Meyer, for a shoe-sewing machine. Claims 1, 2, and 5 are involved. 
It is unneeessary to distinguish them, since a flnding as to one is dé- 
cisive as to ail. The Oook suit is on letters patent 564,986, dated 
August 4, 1896, to Fowler & Warren, for a shoe-sewing machine. 
This patent has but one claim. In each case the sole question is of 
infringement. 
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The prier art is sufflciently présent ed in the old Dancell machine. 
The inventions of the patents, as well as the défendants' device, may 
be regarded as improvements upon Dancell. Tlie Dancell machine 
was usefnl and operative, and was employed upon turned shoes to 
unité the sole and upper. Its chain-stitch forming opération is per- 
formed by the needle, the looper, and tension devices. On the needle 
is impoeed the work of puUing thread from the supply through the 
tension devices, of drawing up the slack of previously drawn loops 
through the successive needle holes, and of firmly setting the stitches. 
Defects in this opération are that the puUing up of the slack from 
the loops through the needle holes and around the between substance, 
and setting the stitch by a downward pull, tend to eut the between 
substance, and to pull apart the sole and upper which are being sev?ed 
together; that the needle is forced to pull its thread against the 
strain of the tension device; and that there is reeving of the thread 
through the needle hook, resulting in a weakening or breaking of the 
thread. French & Meyer devised a "take-up" vi^hich relieves the 
needle of the task of drawing up the slack of the last loop and setting 
The stitch. This is the subject-matter of the Spaulding suit. They 
provided, also, means to rplieve the needle from pulling thread from 
the supply; but this is not involved in the infriugement charged in 
the Spaulding suit. The Cook case relates to a "pull-off" which re- 
lieves the needle of the task of drawing thread from the supply, and 
gives the needle slack thread, instead of thread under strain of the 
tension. 

The défendants use the Dancell machine, with an addition on the 
front which may be called a "front take-up roll." The complainants 
say that this first pulls off thread from the tension, wherefore it is 
called a "pull-off" in the Cook case, and then takes up slack from 
the loop, wherefore it is called a "take-up" in the Spaulding suit. 
In other words, it is charged that it performs two distinct functions, 
each of which is within the prohibition of a patent in suit. The de- 
fendants deny infringement, and aflfirm that in the normal opéra- 
tion of their respective machines they do not in fact "pull ofP' or 
"take up" any appréciable amount of thread. Looking at both cases 
together, there is force in the complainant's contention that if the 
défendants' front take-up roll does not in fact take up, pull off, or 
both, it cannot give slack to the needle, and theref ore is, upon the 
évidence in both cases, an entirely useless incumbrance. It must be 
said that the brief for the défendants does not give the court much 
aid in understanding why the device in controversy is employed by 
the défendants. The omission by the learned counsel for the défend- 
ants to add to a bare description of the parts and their opération a 
fuU account of their efPect upon the thread is remarkable in a brief 
of 68 pages. It does not foUow, however, that, because the complain- 
ants may hâve placed the défense in something of a dilemma by com- 
paring the contentions of fact in the two cases, they are entitled to 
prevail in either case or in both. 

If the contention of the complainants be accepted that it has proved 
both a pull-off action and a take-up action, there still remains the ques- 
tion of infringement in each case. The dilemma in which counsel hâve 
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soughtto place the défendant^ is not a true dilemma, since it does 
not eoyen thie entire case, but o|ily a branch thereol, and since it does 
not exluanst the alternatives. Theva is still the poseibility that the de- 
fendants' take-up roU may hâve some take-up action and some pull-off 
action, which, employed together, are of benefit to the machine of 
the défendants, but neither of which is an infringement of a patent. 
The défendants, while denying that the complainants hâve proved the 
facts upon which infringement is charged, contend that, even upon 
the State of facts claimed, there is no infringement. They contend 
that the complainants rest upon an erroneous construction of the 
patents in suit. We may assume, for the purposes of this décision, 
that a pull-off action of one-fourth or three-eighths of an inch is 
proven by the complainants in the Cook case, and a take-up action of 
one-fourth or three-eighths of an inch in the Spaulding case. 

We vfill consider flrst the Cook, case, which in volves the pull-off 
and the Fowler & Warren patent. The claim is as follows: 

"In a chaln-stiteh hook-needle sewing machine, the combination of tension, 
looper, hook needle, a pull-oiï mechanisni between the needle and the tension, 
and actuating mechanlsm timed to cajnse the pull-off mechanism to malie Its 
pulling stroke after the hook needle has completed its loop-drawlng stroke and 
while the loop is held under strain by the hook of the needle, substantlally as 
described." 

The novelty is not in the provision of a pull-off, since this was old, 
nor in the mechanism to actuate it, but résides in a new operative re- 
lation between the pull-off mechanism and the other stitch-forming 
devices, especially the needle, viz. the needle hook, after it has drawn 
out the loop, takes part in the pulling-off opération, by holding the 
loop against the pull of the pull-off truck, and thus compels the pull- 
off truck to draw its thread from the tension. The patent office re- 
ferred the applicant to the Prench & Meyer patent (in suit in the 
Spaulding case) saying: 

"If there be any substantlve advantage derived from holding the thread In 
the hook of the needle when the pull-off is oper^ted, rather than holding such 
thread by the shank of the needle, as in the référence, such advantage should 
be set forth in the description." 

This was done in the following language: 

"The advantage derived from holding the thread in the hook of the needle 
when the pull-off is operated, rather than holding such thread by the needle 
shank (for example, as in patent No. 412,704, dated October 8, 1889, to French 
& Meyer), is that a supply of thread for the loop about to be drawn is main- 
tâlnëd* in the precedlng loop, which is impossible if the shank of the needle 
is relied upon to hold the thread," etc. 

The spécification says, also: 

"After the needle makes its back stroke, drawing a new loop of thread 
through the stock and the precedlng loop, the pull-off truck moves, and slack- 
ens the thread between the needle hook and tension, the precedlng loop furnish- 
ing slack thread between the needle hook and the precedlng Stlîch." 

Therefore, as the needle goes through the stock, it has, slack thread 
on both sides, — 'On one side from the previous loop, and on the other 
from the tension. We hâve now to consider only the slack on the 
tension side; for, in respect to such slack as istaken by the défend- 
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ant from the loop, there is no infringement in the Cook. case. As- 
suming a puU-off action of one-quarter or three-eighths of an inçh 
in the defendant's machine, and that this occurs while the loop is held 
under strain in the hook of the needle, and therefore is within the 
letter of the claim of the Fowler & Warren patent, does this consti- 
tute infringement? What was the object of Fowler & Warren in 
the provision of slack thread for the needle? The défendants say to 
reduce the rendering of the thread to a minimu'm. It was contem- 
plated that the puU-off should draw from the tension the full length 
of thread required for the next stitch. For prévention of rendering 
the amount of thread drawn by the puU-ofif is material. I am of 
the opinion that the défendant has disproved the contention of the 
complainant that there was any rendering in the Dancell machine 
while the needle wae going through the stock. The cross-examina- 
tion of Mr. Metcalf is very convincing on this point. While the 
needle goes through the stock, the thread is flrmly clamped by the 
leather, — this clamping effect being greater than the différence be- 
tween the two résistances of the respective sides; and the thread 
is pulled equally from both sides. It is only after the needle with- 
draws from the leather that, in conséquence of the unequal strain on 
the loop and tension sides, the thread draws across the needle hook, 
or renders. Therefore, if the supply of slack thread on the tension 
side is exhausted in going through the needle, rendering will begin 
in the defendant's machine practically as eoon as the needle is with- 
drawn from the leather. This would be the case with the defend- 
ant's machine, if we assume pull-off action to oecur as a matter of 
fact. The amount of slack, at most, is sufflcient only to go through 
the leather, and there is a rendering immediately thereafter as in 
the Dancell machine. The device of the défendant, therefore, does 
not perform the function of preventing "rendering," which is a defect 
attendant upon the handling of the thread after it is withdrawn from 
the leather. 

The defendant's machine and Dancell's are alike, in that the needle 
must pull ofl about an inch of thread against the strain of the ten- 
sion, with accompanying rendering. In Fowler & Warren, the full 
length of thread for the stitch having been pulled off, there is 
enough slack to enable the needle to get nearly to the, end of the 
stroke, when, both sides becoming taut, the needle sets the stitch 
under strain at the end of the back stroke with a minimum of ren- 
dering. Therefore we find that the défense, based upon the différ- 
ence in the amount of thread drawn, is something more in respect 
to rendering than a question of degree. If the défendant does not 
pull off that part of the thread which the complainant draws to pre- 
vent rendering, and stops short of performing that function, he does 
not in any degree perform that function or effect that object, of the 
patented invention. To hold the défendant for infringement, the 
complainant must go further, and show that by drawing off that first 
quarter or three-eighths of an inch of slack, which is not the pré- 
ventive of rendering, the défendant accomplishes something within 
the scope of the invention and of the protection of the patent. This 
the complainant undertakee to do, claiming that the défendant pro- 
101F.— 63 
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cures, b^'tii'éVamotint pfthreàdid^^ fe substantial advantage in 
reii\edymë' ano;tki^ dèfefct in tlie'ttj)étàtioîï of a seWin^ machine of 
thii cl^àïi: ' fhisihoweVèt'j'îa a défeti'ftotreferretito in tbe patent, 
and tiiereforé ît rests upori tlie ccmiiplàiiiant to ébow clearly its ex- 
istence/ and .also tliàt it 'tvas Temedièd te* Some substantial extent by 
the inveritidù df Fowlér' ^ Warréri, and, further, tô show that its 
existence in thëdèfëildàht's machine is dbviated'in substantially the 
same way; It doe!s not teêôm to me thàt this bas beeii sùfflciently es- 
tablished by thé cO'iûpMiiailt. ' li , ; 

Thè experts for' thé icomplaihant hàive &uch fekill in statement as 
to f ôrbid any liberality in the cénstructiOn of their language, whieh 
is ptesilihably exactly coextensivewith their meaning. Both Mr. 
Iiivermore and 3y[r. Metcalf say, in subétaûce, that if the full tension 
straim, or a hèavj' tension strain, be âddM'to the nip of the- leather, 
tlière ^^ill be â viery severe strain on thfe thread yntil the hook of 
ttie iiéedie is Withdrawn from'tiie stock; < and fhat the provision of a 
small amouht of slàelk thriéad, say a quarter of ah inch, is of great 
ithportancé to 'obviate this. The difflcùlty ■withthiB évidence is in 
its application tothis case. The term '«tensioïi" isj tionstantly em- 
ployed by coWpMiuânt^s' experts to Cof er the spool and a further de- 
vicë callêd thê' "rear^spriîi^ take-up." The defeùdiaiit insists upon a 
Oiscnmiuatiôii' bétween thiami; -Whieh seèmsverymaterial upon the 
qjaeiStion oftliê Value ôf aisniall aihoulit of pttUidfP action. If there 
ië iio heavy Btrain fronl thîs réàr takè-^up; the evideûce of the ex- 
■ùë¥tk mnst bê regarded as rèlating^ to à hypotheticàl fcàse, which dif- 
fère from this caSe in the fàcts. MK'Metcalf testiflès in the Spauld- 
itt^- case that in the d'éfâidant's nittcMné the slackness of the pre- 
viotiëiy dràtvn loop pti^yidèS'the hfeddlè on the ioop side with enough 
twbad to gd through thé leàther. The dèfendaht; has shown that 
iiï kie deviicë the stippl^'for thé nèedle on the teiasion side comes 
ffoin the rear takë-Up dùrihg the passage of the neédle through the 
leather. The needle, therefore, pulls against the full force of the 
tdûèîdn ôhlj^'jtvhèn it has réceded ,f rota the léatiier. My attention 
hâë not beéû- called 'to any èvidéfaèe to the effect that, durîng the 
dëlivèry of thread by thé reà,r tàké-tipi, there iâ therefrom any im- 
portant strainùpOn thë thréâd. The défendant asserts that, even if 
hîs dèTieé,'thi'6u'gh a pull-off slidè, obtains thread on the thread-ènpply 
sidë under à lightër resistaiice thâii'the spring 6f the rear take-up 
froin which it would pthêrWise dratV it, this is a matter tob trivial 
for donsideràfièn. Whether, as a pràctiCal mattér, this is so, or not, 
ï ain unable'to détermine, and a détermination of this question in 
thé Compliàliikht's favor would seem ûëcessary. ' 

The cômpiàinarit's proposition that infringément is qualitative, and 
n6t quantitative, cannpt be' àccepted. Infringément should not be de- 
termined by a ihere décision that the tenus of a claim of a valid 
patent are applicable to tiie def endant's device. Two things are not 
ûécbssarily siinilar in a ^raictical seûse because the same vrords are 
applicable to each. The question of infringément involves consid- 
érations of practical utility and of substantial, identîty, and therefore 
must be quantitative, as "Well as qualitative. As the défendant Cook 
does not use a machine which accômplishes the avowed object of 
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Fowler & Warren, — to prevent rendering, — and as no évidence hag 
been brought to mj attention showing that bis macbine infringes 
the Fowler & Warren patent in any otber substantial respect, I must 
hold, even granting tliat tbe complainant bas proved the facts upon 
which it relies, that it bas not established infringement. 

We will now consider the Spaulding suit, which involves tbe Frencb 
& Meyer patent, and the "take-up" which draws up slack from the 
last loop and sets the stitch. The material parts of the claims in 
issue are sufficiently set forth in the following* extract from claim 1: 

"And a take-up, as b^, a cam, as Ci, and Connecting devices intermediate 
the said cam and the said take-up; the said cam through the said Connecting 
devices actuating the said^ take-up to pull upon the loop of needle thread about 
the shank of the needle while the needle is in the stock and holds the said 
loop uponits shank; the said take-up drawing the said loop about the shank 
of the needle, as described, to set the last stitch, of which the said loop forma 
a part, jvithout straiuing the between substance; the sàid stitch being set 
before the loop to fdrm the next stitch is drawn through It, — substantially as 
described." 

Assuming a take-up action of one-quarter or tbree-eigbths of an 
incb in tbe défendants' machine, we flnd therein, as in Frencb & 
Mevpr, a. take-up, actuated by a cam, which serves to pull upon the 
loop of needle thread. This puHing movement begins, however, be- 
fore tbe needle enters the stock, but probably continues while it is 
in the stock, so that tbe language of the claim, "to pull upon the 
loop of needle-tbread * * * while the needle is in tbe stiock," 
seéms< applicable to the défendants' device. Mr. Metcalf says that, 
though it would be fair to say that the take-ùp action begins earlier 
in the défendants' machine than in Frencb & Meyer s, be is sure 
"there ; cg^n bè no reasonable doubt that in défendants' machine, in 
actual opération, tbe needle iS always in the ,leather during tbe 
take-up opération." As no contradiction of this is càlled tp my at- 
tention, ï donot think any substantial différence is sbown to exist in 
tbis particular. The question of infringement must therèfore. turn 
upon the words, "to set the last stitch." Although Mr, livérmore 
says that he underetands, by "setting the stitch," ' "taking back or 
pulling upon the thread which enters into the stitch," I am satisfled 
that in the claim it means pulling the loop faut about the needle 
shank, and that it would be a violation of ordinary usage of terms, 
as well as of the particular use of terms of the patent, to say that 
there was a "setting the stitch," eo long as there was any substan- 
tial siackness of -the loop around the shank of the needle. Mr. Browne, 
défendants* expert, testifles that in tbe défendants' macbine there 
is always a substantial siackness, and Mr. Metcalf, complainant's 
expert, testifles that in the défendants' machine "the needle is enabled 
to get its loop through the leatber witbout encountering any sub- 
stantial résistance in addition to the friction of the leatber. This 
follows because the siackness of the previously drawn loôp is suffi- 
dent to furnish the needle with slack thread on one side of its throat," 
etc. Tbe défendants' machine leaves enough^ack on tbe loop side to 
go through the leatber. It does not, therèfore, set the stitch by a 
take-up. 



, 101 FEDERAL REPORTB:^., , 

It should be o]ljser%'ed, furtbermore, that, tp the full opération of the 
Frei;iç]l & ]Vteyer machine, thé take-up must'iiot only pull the thread 
tant ,about the nwdle (in the' language of thé ^^pëcifl«atîon, "the talie-up 
itsel^f alone pérforms the duty of setting the gtitcii"), but it mùst go 
on and draw froni the supply the thread for a new stitch. The claims 
in suit, thereforç, relate to a part only 6f the cycle of opérations of 
the patent ; otbçr claims, not in suit, relàting to the thread-drawing 
movement produced by the càm, and to other auxiliary devices for 
haiidling the thread. JVhere the utility of a patented machine résides 
in 8. complète cycle of opérations, and a patentée subdivides the whole 
proçéss îhto pâirts, making certain mechanical opérations, which do 
not stand alonë in practical flse, stand aloiie in claims, thèse claims 
should be construed with some caution. Because the patent oifice 
hàsâllo-wed a-claim for a device capable of performing a number of 
functions, it fey no means follôVs that this claim, with any substan- 
tial omissions, would hâve been allowed. The patent is pot broadly 
for a cam-actuated take-up, pulling up some slack thread while the 
peedle is iq the stock. Mr. Livermore says that : 

"Défendants' machine clearly eaibodies tUe subject-matter of claims 1, 2, and 

5 of the Prench & Meyer patent, unless limited by consti-uotion of the language 
Of thé patent to a machine in Which the talie-up opérâtes to shorten and pull 
upôu the loop to the strain determined by the tension of the machine." 

But is not this the fair construction? To escape it we must simply 
igiiore the setting of the stitch, which the patentée has specifled, 
and thus broaden the claim. Moreover, this setting of thé stitch by 
the take-up is a substantîal thing, and is not performed by the dé- 
fendants' machine, in which the needle sets the stitch by a down- 
ward pull, with the disadyantages thereof. There can be no conten- 
tion that the whole cycle of défendants' opération is that of French 

6 Meyer, and one f unction which is claimed is surely not performed 
by the défendants. The setting of the ' stitch by the take-up seems 
to be of the essence of French & Meyer's mode of opération. In this 
wày is secured the upward pull in the direction to draw together 
closely the layers of material without cutting the between substance, 
and the drawing up ôf the last stitch by a direct pull through the 
needle hole preceding the one in which the needle is standing, thus 
avpiding rendering over thé between substance. The défendants, it 
is |rue, may hâve beneflted'to some slight degree by a part perform- 
ance of some opérations performed by the complainant's device. But 
th^ patentée reçeives the full measure of the légal projiection to which 
heis entitled when others are prohibited from doing that which he 
has.claîrried. If some crwmbs of beneiit to othér inventors may fall 
between the JineisQfhiS: patent, this is no reason for enlarging his 
cteûns. I amî of the opii^iqh that the complainânt in the Spaulding 
case is in the familiar sjti^i^tion of standing upon its own view of 
th^breadth of the invention, rather than upon the rights conferrèd by 
thg patent ' 

In. each case I flnd no infringement. The bills will be dismissed. 
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THE OOOIDENTAL. 
(District Court, D. Washington, N. D. May 12, 1900.) 

1. Seambn— Serving withoht Valid Contract— Rioht to Lbavb Vbsseiî. 

Seamen who go on board a vessel, and enter upon the worls as mariners 
voluntarilj-, but without any valid contract, may be required by the mas- 
ter to peiform such services as are necessary to the navigation of the 
vessel while at sea, but they are not bound to continue with the vessel 
throogh the voyage, and may leave it at any port without forfeiting the 
wages earned, although they cannot in such case require the owner to 
return them to the port of shipment. 

2. Same— Shipping Articles — Validity. 

Shipping articles which provide for a voyage to one or more foreign 
ports, or for a coasting voyage, at the option of the master, do not sutli- 
ciently state the nature of the voyage, as required by Kev. St. § 4511, and 
are void. 

In Admiralty. Suit by seamen to collect wages. 

M. M. Madigan, for libelants. 
Gorham & Gorham, for claimant. , 

HANPORD, District Judge. This is a suit to collect seamen's 
wages whicli the libelants claim to liave earned by services on the 
ship Occidental, on a run from San Francisco to Seattle. The owner 
of the ship appears as claimant, and has flled an answer in which 
he resists the demand of the libelants on the ground that they be 
came bound, by signing articles for a deflnite period of time, to con- 
tinue in the service of the vessel to the end of the specified period, 
and until the return of the vessel to San Francisco, the port of dis- 
charge, and that, being so bound to service, they were guilty of con- 
tinued willful disobedience of lawfùl commanda of the captain, and 
by such disobedience they hâve forfeited the entire amount of their 
wages. I flnd from the évidence that during the run from San Fran- 
cisco to Seattle the libelants faithfully performed their duties as 
seamen in doing the work required of them, which was necessary to 
be done in navigating the vessel, but on two occasions they refused 
to do seamen's work which was not strictly necessary in maneuver- 
ing the vessel or for her préservation, and while at sea they made 
known their intentions to leave the vessel on arrivai at Seattle. 
After coming to anchor in the harbor, they did repeatedly refuse to 
work in discharging ballast, and in justification of their refusai to 
do work other than what was necessary in the navigation of the 
vessel they charge that the shipping articles for the voyage are 
unlawful and void, and that the captain imposed upon them by leav- 
ing San Francisco without having on board a fuU complément of 
men. I flnd from the évidence that the captain made a bona fide 
attempt to employ 10 seamen for the voyage, and that 10 men signèd 
the shipping articles in the présence of the deputy United States 
shipping commissioner, but 3 of those who signed failed to report 
for duty. When the ship was ready to cast ofl her moorings, the 
captain was informed by the mate that there was a full crew on 
board, and then, without taking the trouble to muster the crew on 
deck, the vessel proceeded on her way, although there were then on 
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board only 7 of the crew who had signed the sliipping articles, and, 
in place of the absenteesj.jt^e ghipagenit, who had undertaken to 
supply the crew sent the libelants Knowles and Anderson on board, 
but thèse tWo meti did net sifen the shîptiirig articles lintil the vessel 
wa*at séa. la view of thèse facts, the daiiMiant conteods that the 
shippiijig àriiiclès areralid, àod that the shlp did not leave port with- 
ont ft suÏBçiént crew. . 

Aa to the libelants Knowles and Aiiderson, It is cleâr that, al- 
though they went on board the vessel voluntarily, they were not 
bound tb continue in the servièe of the ve&sel during the voyage, nor 
for any deflnite term. The captain cou],d require theiCtt to do work 
necessary to be done in the. pi^pper navigatiôh oï the vessel while she 
was at sea, but they were free to leave the vessel at any place, and, 
haviig served as marlhérs, they are entitled to receive compensation 
therefor. Rev. St. U. S. § 4521. 

I will only consider one pfi.the various, grounds assigped for im- 
peaching the validity of the shipping articles. The voyage for which 
the libelants were hired is described as fôllpws: "Froin the port of 
San Francisco to Honolulu, H. I., and siitili èther'foreign potts as the 
master may direct, via; BritiSh Columbi^ior Puget Soun4) ►thence to 
retucn to San Francisco for /final discharge via BritishCpiumbia or 
Puget Sôtind. ; ilf the vessel does not g© to Honolulu, H-Jf,, or other 
foreign poct, sheiwill returû diEec;t .tOnSan Fra.ncis.cp, lOpl., ivom. 
British Columbia or Pugeti Sound for i final discharge, as direçted by 
the master." : -It i» cleat; that, the shipïpihg &«ticles prpvide for a 
voyage to oneipr more foreign ports, or for .a^ coastiijg; .voyage,, at the 
optiô-a ofthej toaster^ and; Iietaisider the objection |to,he.:lÇatal to the 
contract. Rev. St. TJ. 8. §i^ll, interms i which arei,fflapdi).tory,,re: 
quir es ' that . shipping, artielea shall state ' ithe patuse -, oi ihn voyag.e. 
At ithe timeaÉieagagingithfmselve» ip- itbe^service of ,the, vessel, sea- 
mieûlhave a dght to knowwhether thefiStré epg^ging, for a foreign 
-voyage. br meSDelfy to serve in doroesticiitrade. Aicaptgin may law- 
f ullj; hire a crew to proceedlinaîvessel froim Qnepor)t,of the United 
Statesito aaiotber, and theorit» a foreign port atidr iÇetujç;) tp the port 
oÉ discharge ^ia:;anumberi<Qfiiiiit6rniediaite. ports, but itiie, ,law doçp 
ilotiipemitisuch: duplicityfrin shippiçg coptrapt6t,^s,we have.in this 
iastaoce, wherej .by the specifled terrasof the shipping articles, the 
master isgiven if uU j eontufll to talje the iTiessel a^dtlier çrew ona 
<long voyagé itD one ,or more loreigii ports, or make,^, short rijinito a 
nèar-by domesticiport and/return to the, port of ddHQliarge. It.is the 
intention of the law to proMbit the shipnjuentofiSeanieii w,ithou]t,their 
confient, andi, to make it appear that the peanwp Jfeye ,consen,ted to 
ienter: the service of the.seasel for a wyage or.fora speicjfled terip, 
it isiessentialj and the law requiries, th*t,the shippjpgiarticles specify 
îclearly the nature of the intended voyage. As alrsç^dF intimated, I 
hold'thesMpping articles in tliis case tO( ibe vpid.,iaîid çpnsequently 
i±ie;disobédîénce)OÉ: the libelants cannofc.be. Feg?^r4ei^,as an,,pffeiise 
^nishable by forf eiture of (their wages, ;i j i 

1 The libelants went on board the vessel . voluijtarilyj without hav- 
iag any valid contract entitling ithera toi be returned to the port of 
San Francisco, and therefore they hâve no just clajm for expenses 
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of retuming to San Francisco, nor for any compensation, except 
wages while they were doing the work required of them. A decree 
will be entered awarding to each of the libelants wages at the rate 
of $35 per month for 12 days' time, and costs. 
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(Circuit Court of Appeals, Fif th CJircuit. May 8, 1900.) 

No. 863. 

Shipping— Suit por Damage to Cargo— Burden of Proof. 

Wliere a bill of lading for a sliipment of sugar recited the receipt ot the 
sugar in apparent good order and condition, and stipulated for its dellvery 
in lilie good condition, proof that it was delivered in a damaged condition 
casts upon the vessel the burden of showing either that it was not in 
good order when received, or that it was damaged through one of the perila 
excepted in the contract. 

Appeal f rom the District Court of the United States for the Eastern 
District of Louisiana. 

Saml. L. Gilmore and H. 0. Cage, for appellant. 

Jas. McConnell, for appellees. 

Before PAEDEE, McOORMICK, and SHELBY, Circuit Judges. 

PABDEE, Circuit Judge. On the 6th of January, 1897, the steam- 
sMp Europa arrived in the port of New Orléans on a voyage from 
Antwerp. A portion of her cargo consisted of 3,000 hags of Dutch 
granulated sugar, for which she had issued a bill of lading in the usual 
form, certifying that they were in apparent good order and condition 
when received on board of said steamship, and contracting to deliver 
the same at the port of New Orléans "in like good order and condi- 
tion." A. K. Seago & Co., the appellees herein, were the consignées 
and owners of the sugar, and upon its discharge from thé ship upon 
the levée they found the same so badly damaged that they refused to 
receive it, and it was thereupon &tored in the government ware- 
houses, and the steamship was libeled to respond for the damages 
sustained in the premi&es, amounting to the sum of $1,543.37. In the 
answer the défendant admits that the ship reoëived the sugar in 
good order as alleged in the libel and shown in the bill of lading. The 
answer then recites, towit: (1) That the ship encountered bad weath- 
er; (2) that a fire occurred on board; (3) that the ship discharged the 
cargo into a warehouse, and reloaded the same. The answer does not 
aver that the sugar in question was damaged by or from any of thèse 
causes, nor that it was damaged at ail from any cause. The averment 
of the answer in this couneçtion is that "the damage, if any, is much 
less than is alleged in the libel''; and in speaking of what portions of 
the cargo were damaged by fire and water and what were not it is 
distinctly stated that the sugars, the subject of this litigation, were in- 
cluded in the sound portion when discharged to warehouse in Plym- 
outh. After such averments of noninjury by the fire and water, the 
answer allèges: 
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"Eespondëntë do Bot know thè amôunt of damage, if. any, sustalned by sald 
sugar, but tliey are Informed and believe and allège that, if any, — whicb is 
not adn;rijLtfd,^he same Is much less tlian is alleged in tlie libel; and respond- 
ents further allégé that, i( any damage was occasioned tô tlie said sugar, same 
did not happen by or througii any unseaworthiness of said steamer, her 
tackle, apparel, or furniture, nor by or through any négligence, delay, default, 
or misconduct of fhe offlcers or crew of the said vessel, nor any of them, nor 
of any person or persons on board or belonging to the said steamer, for that 
they, ail and every of them, did and used their utmosts endeavors for the 
préservation of said ship and her cargo, and to prosecute the intended voyage 
without loss, damage, or delay; and respondents especially plead the excep- 
tions in thelr said bill of lading, which they allège cover the damage, if any, to 
the said sugar." 

The libelants'took the dépositions of numerouâ witnesses and ex- 
perts, who proye that the sugar vfSLS not only badly damaged, but, as 
f ound in the report of two experts appointed by the court to examine 
and report on the condition of the sugar: "The entire lot was dam- 
aged to such extent that the sugai- had become unmerchantable and 
salable only to a reûnery or confectioner." Thé défendant produced 
and examined only one witness in support of the allégations in the an- 
swer on the subject of the bad weather, the flre and the unloading and 
reloading to and from the warehouse. This witness, although he was 
on the ship during the voyage in question, and testifled about the three 
incidents referred to, did not testify that the sugar was damaged by 
either; on the contrary, his évidence tends to show that the sugar in 
question, was not damaged by either of the three causes mentioned. 
The matter of damages waa referred by the court to a commissioner to 
"ascertain and report the amount of the damages," who, after taking 
téstimony and hearing the parties, flled his report, awarding the sum 
of |l,705.i2. As the libelants had in the libel estimated their damage 
at al lower figure, a remittitur was entered for the différence, to wit, 
|16^.75. No opposition or exception was flled to this report of the 
eotnmissiOner, and it was, on motion, conflrmed, and a final decree ren- 
déïed for $1,542.37, with interest and costs. On this api)eal the fol- 
IbWing errors are assigned: 

"(1) That the court erred In holding that the maritime disasters sufCered 
bythe ship were not full Justification for any damage that the sugar may 
have suffered; (2) that thei court erred In holding the défendant ship to any fur- 
ther proof of care and diligence than that contained lu the record; (8) that the 
court erred in not sustainjng the exception in the bill of lading in référence 
to damage by warehousing; (4) that the court erred In not sustaining the 
exception in the bill of lading in référence to flre, collision, and périls of the 
sea; (5) that the court erred in not flndlng that the wet condition of the sugar 
might not have been caused by absorption of water beyond the control of the 
ship; (6) that the court ei;red in allowance of damages herein. If it should be 
f ound that any damage shojlld be allowed; (7) that the court erred in allowing, 
as damages, expenses whlch would hecessarily have been incurred by the libel- 
ant, even if the sugar should have arrived in good condition." 

The libelantfe having alleged and prpvéd, that the sugars were deliv- 
e'rçd in a damaged condition, and as thé bill of lading recited that the 
sugars were received in apparent good order and condition, and the 
cârner's coiltract was to deliver in like good order and condition, the 
bùrderi of proOf was. on the claimaht to show, either that the goods 
wëre not in good order when receiVéd by the ship (see Nelson v. Wood- . 
ruff, 1 Black, 156, 160, 17 L. Ed. 97), or that they were damaged while 
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in transit throngh one of the périls excepted in tbe contract (see Clark 
T. Bamwell, 12 How. 272, 280, 13 L. Ed. 985). Olark v. Barnwell is 
the leading case on the subject, and has been universally followed 
down to the présent day. See 5 Notes U. S. Rep. p. 88. As the claim- 
ant failed to allège and prove that the goods were in bad order when 
received, or were damaged through any one of the excepted périls, no 
one of the flrst five assignments of error is well taken. As no excep- 
tions were flled to the report of the commissioner in the matter of 
damages, and the same was confirmed by the court without opposition, 
and the transcript shows no question whatever made thereon in 
the district court, the questions sought to be raised by the sixth and 
seventh assignments of error cannot be considered. The decree of the 
district court is aflarmed. 



PLANTEES' FEETILIZER MFG. CO., Limited, v. ELDER et al. 

(Circuit Court of Appeals, Fifth Circuit. May 1, 1900.) 

No. 862. 

1. SHIPPING— BiLLS OF LADING— CONSTRUCTION AND EfFECT. 

A bill of lading is both a receipt for goods and a contract to carry, and 
as a receipt it malîes a prima faeie case only, and is open to explanation. 

2. Same— Shortage in Cargo Dblivbred— Burden op Proof. 

Where bills of lading for cargoes of phosphate speclfled the quantity, but 
contained the further statements, "Weight and quantity unlînown," or 
"Weight unltnown," the burden rests upon the shipowners to aceount for 
any discrepancy between the quantity delivered and that speeified; but 
this is met by proof that the full quantity loaded was delivered, and this 
may be shown as against a consignée who has paid drafts drawn by the 
shippers for the full quantity speeified, where the bills of lading were 
attached to the drafts. 

8. Same — Freight— Construction of Contract. 

When a bill of lading presented by the shipper, and signed by the agent 
of the ship, recites a shlpment in bullj as so many tons, at so much 
freight per ton, it will be construed as a contract for carriage in bulk, 
and the freight is not subject to réduction because the cargo when deliv- 
ered does not weigh out the quantity stated. 

Appeal from the District Court of the United States for the Eastem 
District of Louisiana. 

The libelants claim $2,936.50 for freight due for the carriage of two cargoes 
of superphosphate by their steamships Merrimac and Montezuma from Liver- 
pool to New Orléans, the rate of freight being eight shillings per ton. The 
libel allèges that bills of lading for the two cargoes were issued and delivered 
to the shippers, copies of the same being annexed to and made part of the 
libel. The bill of lading marljed "Exhlblt A" is stated to be "in bulli," 750 tons, 
19 cwt., and 1 qr., and the bill is indorsed, "Weight and quantity unknown." 
The freight is stated to be eight shillings per ton. In the bill of lading marljed 
"Bxhibit B," that issued per steamship Merrimac, the cargo was declared to 
be "In bulk," 750 tons, 6 cwt., and 2 qrs. This, however, was to be reduced 
by 145 tons "short shipped," to be forwarded by the steamship Montezuma, the 
other steamer, and was included in bill of lading "A," that issued per steam- 
ship Montezuma; and this bill of lading is indorsed "Weight unknown," and 
the freight is stated at eight shillings per ton. In the freight bill, being 
Exhibit 02, attached to the libel, the quantity of phosphate upon whlch the 
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payment of frçîgM was rdemande^ Is declareçl the same as that set ont In the 
two bills of Mine.' 'tflfe' l'éÉliàMêiit'S answeï admitted the -sMlpiiiënte -by ■ thèi 
tWostéamshiipsnamèK!, 'and sét'up that, àécoJfdi'ûg to -the bills iff Ikdlng: ia the 
possession of iespiîiiiaent.ïtlieJcaiiîgèes were 750 tons, 6: cwt, and 2 qrs. by tbe 
Merriiçac, of whloli, 1|5 : itoijs ^were net .«hlpped by that steamer, but were 
retained to l^é forw^rded sub^Quently by the Montezuma; tbat,' after deduct- 
lùg this'amount from thç orl|J'âaily intended cargo' of tbè Merrlnlâe, thëre was 
stlU, bésldes, short, lackïn^; and dieflcient 30s2»/à24o tons of tlie quantity 
recelved by libelants for transportation; that the .value of tiii^ short ;quantjty 
of superphosphate was $483.46; that the ca,rgo|ictually,brQught;find delivered 
by thç Montezuma was 41 '«s/jî^o tons Içss' than that actriâlïy recéived for 
Càirmgè; that Of thiS shoWagê part was of thë'qùaïlty known as 12 per cent., 
and thè reflikindér was 14>p6r Oent, there belûg 40 tos/^j^o toMiiiof the former, 
and l.tomof thte latter,— the former, being o£ the value pfi $408,39, and the lat- 
ter $31^.39.;, that the totaj value ofthe shoi;tage,i,n both cargoes. was $940.20. 
The aiiswer further says that, prior to the arrivai of eithei; ve'ssel at New Or- 
léans, respondent paid the bills of exchange drawn for the prlëe of sald phos- 
phate by its vendors, which bills of exchange were presented wlth the bills of 
lading issued by libelants, setting out the receipt by them for carriage of the 
entire iiufl|itity of phosphate.-r-that is, T50 tons,. 6 cwt., and 2 qrs, by the 
Merrimac, and 650 tons, 19 cwt., and 1 qr: by the Monteèuma,— while, as a 
matter of faet, there was delivered to resppndent oplythls quantity, less 
80 108V2240 tons, whiëh was of the value of $Ô04.2Ô, afld that theamount due 
libelants was only the freight on the phosphate they actually delivered, less 
the value of the amount of phosphate they recéived for dellvery, but failed 
to deliver; that thls amounted to $1,977.46, v^'hlph respondent admitted to be 
due and deposlted in the ireglstry of the coiirt; that it was entltled to deduct 
f rom thei i$2j936.50, freight, npon the wholè cargo, p-S shownby the bills of lad- 
ing, the snm of $959.04, the value of the phosphate which was not deUvered;. 
apd thç respondent,, bywa,y of cross llbel, çlalmed the right.'tb deduct this 
dlfferçhçp,;àè. prCj'posed hif, ;the answei;. By a sùpplfementai .arisi<rer, rèSpondent 
ciaiii#.,wi^t libétonts* çMim phould be fqrther ïeduçed by the sum of $52.53, 
thé fréjight jon the portionof thç cargo ivhic^hlt.elaimedivâjsnpt: delivered, and 
rednced Its .tendér to $1,874.03, which, amannt'ivàa paid In'tothé reglstry, and 
wifhdfâ^n'by; the libelants Tvithoiit préJudlCje to .éither partyl , 

ThéEe,'ie .jittle conflicj: ,in,th,e. évidence, àh.d It éstablishès that thé shigpers 
of tbe superphosphate delivered' the gobds tb thé ships '0^ their own weights 
and measurements, and that the same was recéived ahd'stowed wlthout any 
inspection or weighing on the; part 6f 'the shIpS; that the shippers inadé out' 
and tirëséntèd fhr signature' «blllS 0,f ladliig; *ëcitlfig the amoUnt In bulii, wlth 
alleged'Wights; that às preSénted' the' bîBS of lading were indorsèd in' the 
ohe çaèé, "Welght and quaiitlty tinkhdwh,"; ' and iû the pthér, '"'Weîght un- 
knowni" aid as thus ihdorséd'^i'e sî^Tifed' and delivered bj^ the agents of the 
ships; the consignée paid drafts'drawnby' thé shippers for thé ' f ûH 'âmount of 
superphosphate as foripally , reeited in the bills of lading, the bills indoçsed 
"Wétghï ûtiknown" àCCfbiiipBiiifing the 'dràfts; that ail the godds delltéred 
by the shippers and recéived by the ships were safely caoried aiid fully; deliv- 
ered, ,T7lthqnt appréciable, lo,9^; that in the dellvery to the , consignée in the 
pprt pf, New, Orléans thergo.64si,. were. not ail wéighed, bijt the .yr:elgbt of the 
i^hiPÏe i'jyas aveicageli undér thé joint, inspection of an agent of', the Consignée 
and, one Qlf;j^e..p)P(3ereof'th,e8hip;, that the hjethod folio wed.'lip. ascertaining 
the welght .was t^at40 Pfit ,qf. eyery ^00 Vlieelbàrrow loads wéré 'weighed, and 
pn thèse "wejghts the whôle.i'.wheri delivered, ■v^^s estlmated; lànd that, as 
aspertalned".1?y|;tbe abovc: imèthpd, there was, an actual shortage'of some 80 
tpns ifl, thfjfdéu^ery'of both'^caîgpes,' 1, - ' ■!,. 

,, Tk|è dlstri.ét court rendere<J a dèoree in fàvor of the libelants for the full 
flinount cjàlp^, in the fpllowing'jterms'; "It Is ordered, adjuijgçd, and decreed 
,tî»at the lihçj^ptig, .Blder, DenipsteE,,& Ço"., dp, hâve and recover. of and from 
the responaejit, the I?lanj:ers' Fertllisijer ,Mauu(a<:turlng Company, the sum of 
two thonSahd nlne hundred and thirty-sis "o/ioo dollars '($2,93(J.^), with five 
per eeh|t. interest on the. sum of one thpùsa|nd fpur hundred and sixty-sevea 
"f/ioo dollars ($1,467.63) from Deçember 6, 1§94, until paid, an^ like Interest 
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on the sum of one thousand four hundred and sixty-eight *^/ioo dollars ($1,- 
468.87) f rom December 22, 1894, unti) paid, and ail costs of suit, subject to a 
crédit of one thousand eight hundred and seventy-four ^^/loo dollars ($1,874.93) 
paid April 14, 189G." 

Branch K. Miller, for appellant. 
J. Ward Gurley, for appellees. 

Before PARDEE, McOOEMIOK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The main contention of the appellant is to the effect that, as the 
évidence shows that there was a short delivery of cargo, the libelants 
were estopped bj the recitation of the weights as given in the bills 
of lading as to the amount actually received by the ships to be deliv- 
ered; and the more so as the bills of lading, as issued by the ^ps' 
agents, were handed over to the shipper, who used them to draw on 
the consignée for the full amount of the cargo recited to hâve been 
received and shipped, and as the consignée, relying upon the verity 
of the bills of lading and in advance of the arrivai of the cargo, paid 
bills of exchange drawn for the full value of the goods as recited. A 
bill of lading is of a twofold character. It is a receipt for goods, and 
a contract to carry. As a receipt, it makes a prima facie case only, 
and is undoubtedly open to explanation. See The Lady rranklin, 8 
Wall. 335, 19 L. Ed. 455; The Delaware, 14 Wall. 579, 20 L. Ed. 779; 
Pollard V. Yinton, 105 U. S. 7, 2G L. Ed. 998; Friedlander v. Eailway 
, Co., 130 U. S. 416, 9 Sup. Ct- 570, 3â L. Ed. 991. As the bills of lading 
in the présent case, although containing formai récitals of speciflc 
weights, which were made, probably, for the purpose of determining 
the amount of freight to be paid, were indorsed in one case, "Weight 
and quantity unlinown," and in the ôther, 'Weight unknown," there 
can be no question that the same are open to explanation in regard 
to the exact amount of goods delivered to the ship; and, as the bills 
of lading accompanied the drafts drawn by the shippers and paid by 
the consignée, the consignée was undoubtedly charged with notice 
that the récitals of weights contained in the bills of lading were purely 
formai. 

The bills of lading in this case being open to explanation, the only 
practical question is as to the burden of proof. It may well be that 
in the flrst instance this would be upon the owners of the ships. In 
the présent case it bas been met, so far as to show, by undisputed 
évidence, that ail of the cargo actually received was fully delivered. 
The conclusion, of course, is that where the bill of lading is indeflnite 
as to the amount of goods received, and the proof shows that ail the 
goods received were actually delivered, the ship must be relieved in 
regard to alleged short delivery. This conclusion is in accord with 
adjudged cases called to our attention. 

In Campart v. The Prior (D. C.) 2 Ped. 819, it was held: 

"Where wheat was shipped to France by several parties under bills of lading 
specifying that the quantity and quality of the wheat was unltnown, and suit 
was brought for nondelivery of the whole amount, held, that the burden of 
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lirdôf was on the libëlànts ;to show the quàiititjr'of wheat delfrered in Havre, 
aad ttélr case must' ïàli ;fpr 'lack of evKïence; the claimants Ot-thfe shlpshowing 
tiiat au the wheat shlppdd was dellverèd, àûd tllie bllls bf lâdlng surrendered 
by the consignées." 

In The Ismaele (D. C.) 14 Fed. 491; it was held: 

"A cargo of sulphur, on being -weighed as dellverèd, proved to be 28 tons 
short dt the amount stàted in the blll of ladtag; which also contained a mémo- 
randum, 'Welght and quallty unknown.' Three offlcers of the vessel testified 
that ail the sulphuy taken In was dellverèd, .except what escaped through the 
ïmmps. Held, that the burden was ili)6ii' the consignée to prove tliat the 
différence arose from the abstraction of the missing quantity on the voyage." 

There is also spme coûtention on 'Aie part of the appellant that the 
decyee of the district court is erroneotis in that it alloWs freight upon 
the ampurit of cargo recited in the Mllfe of lading^ when in fact there 
was a less amount, hy some 80 toils, actually received and carried. 
On th(p,face there appears to be some rûerit in this contention, but an 
examination of the re.cord shows that the' évidence is silent as to the 
actual cohtract for carriagë, except as contained in the bills of lading; 
and as in the bills of Iftding the shipments are recited in bulk as so 
many tons, at so much per ton, wè are inclined to hold with the lower 
court, and allow for the freight as a contract of carriagë in bulk. 

The appellant alsO conteiids that tlie decree of the court below is 
erroneous for not allowing interest upon the crédit of |1,874.93 from 
the date of deposit. As we interpretthe decree, while interest is al- 
low^d upon the amount ôf freight from the time of the delivery of 
thè gôods, the whole is subject to a crédit of |1,874.93 from the date 
of 4pi*il lij 1896, and that, we take it, was the date at which the 
money paid into court by the respondent was withdrawn by the 
libeiapts. If we are correct in this, there is no error in the decree in 
thematterof interest. Thé decree appeàled from is affirmed. 
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ADRIANCE, PLATT & CO. v. NATIONAL HARROW 00. et al. (Circuit 
Court of Appeals, Second Circuit. May 5, 1900.) No. IttO. Appeal from tlie 
Circuit Court of tlie L'nited States for the Soutliern District of New Yorli. 
Before WAIJ>ACE, LACOMBB, and SHIPMAN, Circuit Judges. 

PER CTJRIAM. Tliis appeal must be dismissed, because an order over- 
ruling a demurrer and giving the défendant leave to answer is not a final 
décision. See (C. C.) 98 Fed. 118. 



CITY OF NEW ORLEANS v. WARNER et al.i (Circuit Court of Appeals, 
Fifth Circuit. May 1, 1900.) No. 928. Appeal from the Circuit Court of 
the United States for the Eastern District of Louisiana. Branch K. Miller 
and Saml. E. Gilmore, for appellant. Richard De Gray, Wm. Grant, and John 
D. Rouse, for appellees. Before PABDEB, McCORMICK, and SHELBY, Cir- 
cuit Judges. 

PER CTJRIAM. Ail the questions raised on this appeal hâve been settled 
adversely to the appellant in the protracted litigation of this case. See War- 
ner V. City of New Orléans, 1C7 U. S. 467, 17 Sup. Ct. 892, 42 L. Ed. 239; 
Id., 59 U. S. App. 131, 31 0. C. A. 238, 87 Fed. 829; and City of New Orléans 
V. Warner, 175 U. S. 120, 20 Sup. Ct. 280, Adv. S. U. S. 280, 44 L. Ed. — . 
It follows that the decree of the circuit court herein appealed from must be 
afflrmed, and it is se ordered, with costs, but no damages. 



CONSOLIDATED FASTENER CO. v. BRADT et al. (Circuit Court of Ap- 
peals, Second Circuit. Pebruary 28, 1900.) No. 92. Appeal from the Circuit 
Court of the United States for t.he Northern District of New Yoris. This is 
an appeal from an order granting a preliminary injunction. Charles E. Mltch- 
ell, for appellants. John R. Bennett, for appellee. Before LACOMBE àhd 
SHIPMAN, Circuit Judges. 

PER CURIAM. The questions presented on this appeal are in ail respects 
the same as those discussed in Fastener Co. v. Hays (decided to-day) 100 Fed. 
984, the infringing fastener being identical. For the reasons expressed in 
opinion in the Hays Case, the order appealed from is afflrmed, with costs. 



COUOH et al. v. LITTLE EMILY MIN, & MILL. CO. (Circuit Court of 
Appeals, Ninth Circuit. May 14, 1900.) No. 609. In Error to the Circuit 
Court of the United States for the Northern District of California. R. S. 
Minor, for défendant in error. Dismissed pursuant to the sixteenth rule. 



COYNE, Colleetor, t. MANHATTAN BREWING CO. (Circuit Court of 
Appeals, Seventh Circuit. Juue 15, 1900.) No. 650. In Error to the Circuit 
Court of the United States for the Northern District of Illinois. Solomon H. 
Bethea, for plaintifC in error. Levy Mayer, for défendant in error. Before 
WOODS and JENKINS, Circuit Judges, and BUNN, District Judge. 

PER CURIAM. This case is not essentially différent from that of Nimn 
V. Brewing Co., 40 C. 0. A. 190, 99 i'ed. 939, recently decided by the United 
States circuit court of appeals for the Sixth circuit. The judgment below is 
aflEirmed. 

* Rehearing deniefl May 9, 1900. 
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DE BARY et al.B■»^i cAfiTam: (ÔiSM Fifth Circuit. 

April 24, 1900.) No. 860. In Error to the Circuit Court of the United State» 
for the Eastera District of Louisiana. On stipulation of counsel, it is agreed 
that thls case abide tiie resuit In De Bary v. Souer (G. 0. A.) 101 JFed. 425. 



THE IRIS. {Cli'cûii Court of Appealé, First Circuit., April 25, 19O0.) No. 
280. Appeal frotn'the District Court bf thé'Uîilted States for tlîe Ristrict of 
Massachusetts. Frédéric i>Odge, ion appellânt: Eugène P. Oarver, for àp- 
pellêes. Before C0LT and PUTNAM, Circuit 'JudgeS, and ALDRIOH, District 
Judge. , 

PER CURIAM. Whereas, after a hearing. on the merlts, a judgment was 
entered on thls appeal on February 2, 1900 (40 C. C. A. 301, 100 Fed. 104), 
anfl afterwards, seasonably, i£t, pétition ^o,r,?rehearlnjg;was filed and allowed, 
whereby the judgment was vacated; and whereas, thpmatter of said pétition 
has been fully heard on Its i rBerlts, /an4 t^^ court Is unanirnousî^' of the, 
oplnloDithatthere is no cause for ;<?ntey}ng 4 Judgment other th&ii;that here- 
tofore -entered as afpre'said: ( Therefor^jlf/lei ôrder^, adjudged, apd decreed 
that judgment be entered In the samé térms as those In whleh th^ judgment. 
vas entered as af oresald on said 2d day p;Ç, Fe^)|rt|ary. ,, , 



liBWÏSOHN BROS. V. ANACONDA COPPER MÏN. CO. (Circuit Court 
ofApïiëalS,'Nlnth- Circuit. iMày 11, 1900.) No. 420. Appeal fi^ftin thè Cir- 
cuit Court of the United StàtteS foi? the District of Montana. Mars-Wâll* Forbla 
& De Wltt, for appellânt. William Scallon, for appellee. Dlsmlssed pursuant 
to stipulation of counsel, each party to pay Its own expenses. 



..MESEBVH y.HAÏDEN et al,, .-(Circuit Court of Appeals, Eighth Circuit.-. 
March; 19,: 1900.) Noil,19(i.il la Error, to-. -the Circuit Court oftjhe United 
States for the District of Nebraslia. C. J. Smyth, for plaintlff In error. A. E.; 
Harvey (Amasa Çobb, G. M. -Lanjliertsonirand P. M. Hall; op. the brlef), for 
défendants in error. Before, OAI,DWELL,;SANBORN, and THAÏER, Circuit 
Judges. ... .:,,..■;; „;.,■■■ -i 

CAiDWEIili, Circuit Judge.- - The treasorer of -the state W Nébraska brought 
thls action agalnst the recelver of the Capital National Bank of Lincoln, 
Neb., to recover certain moneys of the staté deposited in the bank before its 
f allure. The receiver demurred to the pétition on the ground that the action 
c<jTJia net be màlntalned In tftè aamë af thé' trëasufer' éf the state, but that 
It must be brought In the nsme of the stâte, 'and the court sustainéd the de- 
Dnirrèr. Theretipon, by leaveiof the coùrtjthe name of the state wassubsti- 
tuted <or that of the treasure* as the plaintlff In the- action, and the cause 
was prosecuted to final judgment, whlch was afRrmed at the présent terni of 
thls court. McDonald v. Nebraska (at the présent term) 101 Fed. 171. Thls 
wrlt of error, which was sued eut by the treasurer of state to prevent a possi- 
ble failure bf Justice In the eVëiili thls 'court should hôld' that the state Vas 
not the proper plalntifl! in the action, iS therefore dlsmlssed. 



NATIOÎ^AL ÎÎÏCKBL CO: v. NATIONAL NICKEL SYNDICATE, Limited. 
(Clreult Court of Appeals, Ninth Circuit. May 7„ 1900.) No, <?06. Appeal 
ffom the Circuit Court of the United States for the District of Nevada. W, SI. 
F. Deal, for appellee. Dlsmlssed pursuant to the slxteenth rule. See (0. C.) 
86 Fed. 486. 
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S. RAUH & 00. V. GUINZBURG. (Circuit Court of Appeals, Second Cir- 
cuit. April 30, 1900.) No. 72. Appeal from the Circuit Court of tlie United 
States for ttie Southern District of New Yorli. Allan X>. Kenyon, for appel- 
lant. James A. Hudson, for appellee. Before WALLACE, Circuit Judge, and 
THOMAS, District Judge. T*fo opinion. Order affirmed, on opinion of court 
below. 95 Fed. 151. 



UNITED STATES v. BOARD OF SUP'RS OF COPIAH COUNTY, MISS. 

(Circuit Court of Appeals, Flfth Circuit. May 23, 190O.) No. 923. Appeal 
from the Circuit Court of the TJnited States for the Southern Dis.trict of Mis- 
sissippi. A. M. Lea, for the United States. J. S. Sexton and R. N. Miller, 
for appellee. Dismissed. 



ALLISON V. NEW YORK LIFE INS. CO. (Circuit Court, S. D. New York. 
March 27, 1900.) At Law. On motion for new trial. A. J. Dittenhoefer, 
for plaintiff. L. L. MeCaU, for défendant. 

WHEELER, District Judge. As to some of the things for the conversion 
of which this action is brought, a verdict has been directed for the plaintiff; 
as to some, questions of fact were submitted to the jury, who hâve found as 
to part for the plaintiff and as to part for the défendant; and as to the resi- 
due, a verdict has been directed for the défendant. The verdict is spécial, 
showing the several amounts found for the articles by thèse classes. Excep- 
tions were taken by the défendant to the rulings upon which the verdict was 
directed and the questions were submitted. but none as to the manner of sub- 
mitting them; so the questions remaining are those of law arising upon the 
rulings, and those arising upon the évidence as to whether it warranted the 
several flndings. None of the rulings upon which any branch of the verdict 
has been found appear to be so far out of the way as to warrant setting it 
aside, and compelling a new trial In that respect, before the exceptions can be 
heard; and no part of the verdict appears to be so contrary to the évidence, 
or the weight of the évidence, applicable as to warrant any conclusion that 
It has been reached otherwise than upon fair considération of the évidence. 
The rights of the parties seem now to require nothing further in thls court 
than a judgment on the verdict, and an allowance of the exceptions, for which 
more time may be neeessary. Motion for a new trial overruled. Judgment 
on the verdict. Stay and term extended 30 days for filing exceptions. 



WELSBACH LIGHT CO. v. R. MOMAND CO. et al. (Circuit Court, S. D. 
New York. February 2, 1900.) Motion for Preliminary Injunction. John 
H. Bennett, for the motion. George E. Cruse, opposed. 

LAOOMBE, Circuit Judge. Same order as in the Freeman Case (C. C.) 
100 Eed. 298. 
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